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When sued, the Japanese governnent always wins. At |east,
al nost always. Year in and year out, roughly 75-95 percent of
the tine it wins. The question is why. By the occasional word
on the street in Japan, it wins because it cheats -- because it
mani pul ates the judicial apparatus to obtain decisions biased in
its favor.

Crucial to this claim judges in the |lower courts in Japan,
i ke judges in nost countries outside the United States, work as
career civil servants. They begin their careers as judges,
remain so for nost of their working lives, and retire as judges.
During that tinme, they work under the supervision of the
adm nistrative office of the |Iower courts, the Secretariat. The
Secretariat answers to the Suprene Court justices, and the
justices are appointed by the Cabinet. At the behest of the
Secretariat, the lower-court judges then nove up and down the
judicial hierarchy and all around the country. Through this
indirect influence over judicial careers, the Japanese Cabi net
t hus has the power to reward and punish judges by the conpl exion
of the opinions they wite. The question is whether -- or when -
- it uses it.

Even if the governnent did mani pul ate judicial careers, the

connection to verdict rates would remain problematic. According
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to the well-known Priest-Klein hypothesis,® judicial bias should
have nothing to do with such rates. |If Priest and Klein are
right (as we believe they are) the word on the street is wong.
Put sinply, Priest and Klein point out that if a judge is biased
in favor of the governnent, the governnent may be enbol dended to
bring shakier cases. If so, then ultimately its verdict rate may
| ook no better than if it faced unbiased judges. The Secretari at
m ght or m ght not be manipul ating judicial careers, but from
verdict rates we would not be able to tell.

Rat her than rest on this logic, we use data fromtax
l[itigation to test directly whether the Secretariat punishes
j udges for deciding agai nst the governnment. More specifically,
we conbine data on the careers of individual judges with data on
the opinions they wite. W then ask whether (holding constant a
variety of other factors) judges who decide cases in favor of the
government do better than those who favor taxpayers.

We have used this technique el sewhere, and found that it
captures a wde array of influences on judicial careers in Japan.
For exanpl e,

i. Judges fromelite schools have nore successful careers
t han ot hers. 2

1 George Priest & Benjanin Klein, The Sel ection of Disputes for
Litigation, 13 J. Legal Stud. 1 (1984).

2 J. Mark Ranseyer & Eric B. Rasmusen, Judicial |ndependence in a
Cvil Law Regine: The Evidence from Japan, 13 J. Law, Econ. & Org. 259,
274 tab. 3 (1997); J. Mark Ranseyer & Eric B. Rasnusen, Wy the Japanese
Conviction Rate |Is so H gh (Wrking Paper, Kelley School of Business,
I ndi ana University; Wirking Paper, John M din Center for Law,
Econoni cs and Busi ness, Harvard Law school, 1998).
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ii. Judges who flunked the Japanese bar-exam equi val ent (the
pass rates hovers between 1 and 4 percent; this is the LRTI
entrance exam described below) fewer tinmes have nore
successful careers than those who flunked it nore often.3

i1i. Judges who in the 1960s joined a leftist bar group (the YJL,
descri bed bel ow) had | ess successful careers than those who
did not.4

iv. Judges who acquit defendants do worse than those who al ways
convict.®

v. Judges who hel d unconstitutional a section of the el ectoral
| aw favorable to the ruling party did worse than those who
held it constitutional.?®

Here, we ask a simlar question: do judges who favor taxpayers
have | ess successful careers than those who al ways favor the
gover nnent ?

Al though we find that tax opinions affect a judge's career,
the Secretariat does not punish judges for witing pro-taxpayer
opinions. In fact, judges who wite pro-taxpayer opinions do no
worse in their careers than those who favor the governnent.

Rat her, the Secretariat punishes judges for witing wong
opi nions. On average, a judge who finds a tax opinion reversed
on appeal will spend nore time in provincial branch offices and

less tine with prestigious adm nistrative responsibilities.

Even stronger, a judge who rules for the taxpayer and has the

3 Ramseyer & Rasmusen, supra note 2 (1997), at 274 tab. 3, 277
tab. 5.

4 1d., at 277 tab. 5.

5 Ranseyer & Rasnusen, supra note 2 (1998).
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ruling affirmed on appeal is less likely than average to end up
in a branch office. Sinply being pro-taxpayer is not the judge's
probl em getting reversed is.

This | eaves two questions: (i) if the Secretariat does not
puni sh judges for favoring taxpayers, why is the verdict rate so
high?, and (ii) if the governnment could mani pul ate j udi ci al
careers to win cases, why does it not do so? On the first
guestion, one possibility is clear: the high verdict rate may
reflect a rational case selection strategy by the governnment. As
a repeat player in the courts, perhaps the government
di sproportionately chooses to litigate those disputes nost |ikely
to nmove precedent in an advantageous direction.

The second question is harder. |[If the governnent could
mani pul ate judicial careers to win, why does it not do so? G ven
the additional tax revenues it could earn by subtly altering
judicial incentives, is it |leaving noney on the table? W
conclude this article by explaining how the reason for the dogged
i ndependence of the courts on this score may lie in the political
econony of Japanese el ectoral conpetition.

We begin by detailing the verdict rates in Japan, explaining
the court structure, outlining the common reaction to the
phenomenon, and noting the inplications of Priest-Kl ein (Section
). We then use data fromreported opinions and judicial careers

to test whether the Secretariat uses its control over judicial

6 Ramseyer & Rasnusen, supra note 2 (1997), at 285 tab. 9.
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appointnments to reward pro-governnment opinions (Section I1). W
concl ude by exploring the political econony of judicial

mani pul ati on and el ectoral conpetition (Section I11).

|. The Problem

A.  The Rates:

In 1994, Japanese district courts decided 154 civil disputes
bet ween taxpayers and the governnment. O these, the governnent
won 94 percent. The governnent also |itigated another 622 non-
tax admi nistrative cases. O those, it won 93 percent.’ This is
not unusual. Year after year, the governnment wins by simlar
odds. 8

Because t he Japanese governnment publishes a relatively high
proportion of the tax opinions, the verdict rate anong published
opinions tends to track the total. Gven that the case reporters
had apparently not yet finished publishing 1994 opinions at the
time of our witing, take the 1989 opinions. That year, the
government litigated 182 tax cases and won 87 percent. It

litigated anot her 355 non-tax adm nistrative cases and won 90

7 sai ko sai ban sho, Shiho tokei nenpo [Annual Report of Judicial
Statistics] tab. 80 (Tokyo: Hoso kai, 1994).

8 J. Mark Ranseyer, Kokuzeicho wa naze katsuka: “Ho to
kei zai gaku” kara mita shoso ritsu [Why the National Tax Ofice Wns:
Verdict Rates froma “Law & Economi cs” Perspective], 934 Jurisuto 130
(1989); J. Mark Ranseyer, Ho to kei zai gaku: N hon ho no kei zai bunseki
[ Law & Economics: An Economic Anal ysis of Japanese Law] ch. 3 (Tokyo:
Kobundo, 1990).
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percent.9 O the tax cases, 92 were published (51 percent,
including both civil and crimnal tax cases). O those published
cases, the government won 92 percent. Thus, the win rates on

publ i shed and unpublished tax cases are al nbst identical.

B. Japanese Courts:

The puzzle is what to nake of these high government wn
rates. For its critics, the government w ns because it
mani pul ates the courts to bias themin its favor. It can do so,
t hey expl ain, because of the career structure of the judiciary.
Because it hires young and unproven jurists into the court, it
mani pul ates career paths to induce themto work carefully and
hard. Argue the critics, it also uses that career path to induce
themto favor the governnent. 10

To understand how t he governnent can intervene in the
courts, consider the structure of the Japanese judiciary.1!
During nost of the post-war decades, the conservative Liberal
Denocratic Party (LDP) controlled the Japanese Parlianment. As
majority party, it also controlled appointnents to the 15-nenber
Supreme Court. As a noderately conservative party facing a

soci al i st and conmuni st opposition, it primarily appointed

9 sai ko, supra note 7, at tab. 80 (1989).

10 An argunent we oursel ves have made. See Ranseyer & Rasnusen,
supra note 2 (1997), at 280-82.
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noderately conservative justices. To prevent justices from
shifting their ideology during their tenure, it appointed them
| ate enough in life that they did not have tinme to shift --
generally in their early 60s, shortly before the mandatory
retirement age of 70. The LDP felt safe in doing so because it
had a secure hold on Parlianment for nost of this period; the
suspense i n Japanese politics was in which faction of the LDP
woul d hold power, not in whether the party itself would appoint
t he next judge.

Typically, the Cabinet names a majority of Suprene Court
justices fromthe |l ower courts. Generally, it has kept on the
bench at | east one justice who earlier ran the Secretariat and
knows the intricacies of adm nistering judicial careers. In
turn, these Suprene Court justices supervise the Secretariat.

Cruial to the discussion here, Japanese | ower court judges
do not sit in one court for nost of their careers. |Instead, they
join the courts straight out of |law school. They then nove
around the country at 3-year intervals. At the behest of the
Secretariat, they nove fromcourt to court -- fromthe desireable
metropolitan courts to rural branch offices, fromcourts of
appeal to famly courts, fromjobs with prestigious

adm ni strative responsibilities to jobs w thout.

11 see general |y Ranseyer & Rasmusen, supra note 2 (1997); J. Mark
Ranseyer & Frances MCall Rosenbluth, Japan’s Political ©Marketplace chs.
8-9 (Canbridge: Harvard University Press, 1993).
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Nom nally, all judges are created equal. |In fact, sone are
noti ceably nore equal than others. Sone judges spend nmany years
in the coveted netropolitan courts, spend few years in the widely
despi sed branch offices, and carry prestigious adnm nistrative
responsibilities. Owhers toil long years in small-town branch
offices, with rarely a stint in the cities or on non-judici al
work. The Secretariat pronotes judges at different rates because
it hires thembefore it has good information about their
abilities and work habits. Because not all are congenital
wor kaholics, it tries to reward care and effort. Because not al
are brilliant —though renmenber that the LRTI exami nation is one
of the toughest in any profession in any country -- it tries to

give the brightest the nobst responsible jobs.

C. Expl anati ons:

For high government verdict rates, there seens a
strai ghtforward expl anation: the governnent rewards pro-
government judges. Yet nore than a decade after the Priest-Klein
hypot hesi s, one should wonder. Even if the courts relentlessly
favored the governnent, rational taxpayers and bureaucrats woul d
take that bias into account when they bargained. |[|f they did,
the bias would shape the terns of their out-of-court settlenents.
It would not, however, affect the governnment's rate of victory

anong the few cases that proceeded to litigation
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By the original Priest-Klein hypothesis, |egal bias or no
observed verdict rates should hover around 50 percent.
Researchers since have failed to confirmthis 50 percent
hypot hesi s. 12 They have, however, left intact the intuition that
| egal bias will not correlate with verdict rates. |If so, the
Japanese tax office may win consistently -- but that verdict rate
is no evidence of biased judicial incentives.

| nstead, one of the nore straightforward reasons for the
hi gh governnent win rates in Japan is a repeat-player strategy.13
Suppose one party faces repeated di sputes over simlar issues.
Suppose further that judges generally follow precedent, and
change precedent only reluctantly. |If so, then repeat players
wi ||l disproportionately select for litigation those cases where
t hey see a good chance of shifting the lawin their favor. As
Priest and Klein observed, a "systematic difference in stakes to
the parties”" will cause the observed verdict to differ from50
percent.14 The Japanese tax office is exactly such a repeat
pl ayer. Presumably, it adopts exactly such a litigation

strat egy.

12 E g., D Kessler, T. Meites & G Ml ler, Explaining Deviations
fromthe Fifty-Percent Rule: A Miltinodal Approach to the Sel ection of
Cases for Litigation, 25 J. Legal Stud. 233 (1996); Joel \aldfogel, The
Sel ection Hypothesis and the Rel ati onship between Trial and Plaintiff
Victory, 103 J. Pol. Econ. 229 (1995).

13 Ranseyer, supra note; Ranmseyer, supra note, at ch 3.

14 priest & Klein, supra note 1, at 40.
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As data consistent with this hypothesis (inconclusive to be
sure), conpare the verdict rates of national and nunicipa
governments. 15 As Table 1 shows, the national governnent tends
to win at a higher rate than |local governnents.16 G ven the
different incentives that national and |ocal governnments face,

t he phenonmenon is consistent with rational |evels of investnent
in precedent. Unlike the national governnment, |ocal governnents
face a collective action problem should any one gover nment
invest in the litigation that produces favorabl e precedent, nuch
of the gain wll accrue to other |ocal governnments. As a result,
one woul d expect the national governnent to invest nore heavily
in precedent -- and higher national verdict rates would result.

The governnent al so nmaintains a case publication policy that
suggests an interest in tax precedent. In tax but not in nost
fields, it publishes a high percentage of district court
opinions. In nost civil litigation, the governnment publishes
officially only a small percentage of the | ower court opinions.

In tax, however, it maintains an official reporter devoted

15 The data are ultimately inconclusive because (i) the Japanese
government faces some limits (often not binding) on its ability to
settle disputes, and (ii) the courts tend to give broader discretion to
nati onal than to local bureaucrats. On the legality of settlenents by
t he governnent, conpare K K. Nishizawa v. Nagasaki kenshiji, 12 Gyosai
rei shit 2505 (Nagasaki D. C. Feb. 3, 1961) (nay settle) with Sasakawa
takushoku ringyd, K K., 7 Kakyl minshi 1895 (Tokyo D. C. July 14, 1956)
(may not settle); for a contrary interpretation of the data in Table 1
see Ranseyer & Nakazato (1998: ch. 8).

16 xxx We'll want to do a formal statistical test for equality of
tw bi nom al probabilities, which will probabl confirmthis conclusion
since the sanple size is so big
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exclusively to the field. O the 182 non-crimnal tax cases

litigated in 1989, xxx appeared in an official reporter.?l’/

17 To be sure, many of these cases involved primarily factual
cases, necessarily disputes with | ess precedential val ue.
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Tabl e 1:
Verdi ct Rates, by Governnent Sued

A. Nati onal B. Local

Gover nnent Gover nnent B/ A
1986 9.16 (251) 6.25 (64) . 68
1987 10. 43 (211) 14.00 (50) 1.34
1988 7.20 (250) 19.23 (52) 2. 67
1989 9.16 (273) 12.20 (82) 1.33
1990 7.93 (353) 6.10 (82) 77
1991 9.46 (296) 9.46 (74) 1.00
1992 11.01 (318) 9.68 (93 . 88
1993 7.41 (432) 7.56 (119) 1.02
1994 6.30 (492) 13.08 (130) 2.08
1995 10. 30 (369) 14.73 (129) 1.43
Tot al : 8. 63 (3245) 11.09 (875) 1.29

Notes: The percentage of petitioner wins in suits resulting
in an opinion (hanketsu) is followed by the total nunmber of suits
i n parenthesis.

Suits against the |ocal governnent are those listed as chi ho
jichi (regional self-governnment) suits in the national data.
Suits agai nst the national governnent are all other non-tax
suits.

Source: Sai k6 sai bansho jinu sékyoku (ed.), Shiho tokei
nenpd: mnji, gyosei hen [Court Statistics Annual: Cvil and
Adm ni strative] tab. 80 (Tokyo: HOsO kai, various years).

1. The Test

A. | nt roducti on:

On whet her judges who publish opinions favoring taxpayers do
i ndeed do worse than others, consider three independent
hypot heses. First, if the word-on-the-street in Japan is right,

then a judge who wites pro-taxpayer opinions incurs a non-
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trivial risk of damaging his career.18 This may not show up in
every career, but disproportionately, such judges should receive
wor se assignnents than those who favor the governnent.

Second, the governnent could have a high win rate sinply
because it avoids risking unfavorable precedents. A judge who
favors taxpayers should then suffer no career danage.

Third, at |east hypothetically, a judge m ght be rewarded
for ruling against the governnment -- perhaps because powerful
t axpayers pressure the governnment to punish judges who rule
agai nst them 19

Finally, suppose the Secretariat tries to reward judici al
accuracy anong |ower-court judges. Should a judge wite an
opinion that is wong, he will receive wrse assignnents, whether
he be pro-governnent or pro-taxpayer. This hypothesis is
i ndependent of the first three, which are thenselves nutually
excl usi ve.

To test these various hypotheses we estimate the quality of
a judge's post-tax-opinion job postings y through the regression

equati on:

18 A suggestion we oursel ves have made. See Ranseyer & Rasnusen
supra note 2 (1997), at 280-82.

19 bviously, this is not an explanation for the high pro-
governnent verdict rate. Mreover, we do not know of anyone who has
suggested that this is the case in Japan. It is, however, a plausible
scenario for the United States, where the Internal Revenue Service is
frequently under attack froma Congress |obbied by influential
constituents who would Iike to pay |ess taxes. See, for exanple,

Associ ated Press, |RS Chief Tells Senate Panel He will Probe “Every
Al legation,” Buffalo News, May 1, 1998, Pg. 6A
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y = a+ B1X1 + B2X2 + e.
Here, X1 is a vector of variables relating to the judge's tax
opi nions, including whether he favors the governnent (to
di stingui sh anong our first three hypot heses) and whether he is
reversed (to test the fourth hypothesis). X2 is a vector of
control variables related to the judge's seniority, political
inclinations, intelligence, and effort. W would expect these to
matt er under any of the explanations but we control for theml est
we confuse the effect of tax dispute variables with that of

coincidental talent and political bias.

B. The Data:

We code a tax case according to whether the taxpayer or the
government won, whether the case was appeal ed, and whether it was
reversed on appeal .20 For each judge involved, we also collect
data about the jobs he held for the ten years before and after
the year of the decision. W add to this other potentially
rel evant variables, primarily proxies for intelligence and
effort.

For our dat abase, we exam ne all published cases (whether

civil or crimnal) that construe either the Incone Tax Act (for

20 W treat a case as a taxpayer victory if the court adopted any
or all of the taxpayer’s position.
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i ndi vi dual taxpayers) or the Corporate Tax Act (for firns).21 We

| ocate these cases on the Hanrei takei data base, avail able on

nine or ten CD-ROM di skettes.?22 Anal ogous to Lexis and Westl aw,
the dataset includes virtually all pubished opinions. For data

on judicial careers, we used the Zensai bankan keireki soran. 23

The book covers all job postings for all judges educated since
the war. For nmenbership in the YJL, we exam ned Osorubeki

sai ban.24 |t includes the YJL roster for 1969, taken from
League's own roster.

We use this material to assenble two sanples. These can be
used in conbination for some purposes but nust be used separately
for others. First, for the “Tax Trials” dataset, we exam ne all
district court tax cases published in either 1976 or 1979. W
| ocated 113 tax opinions for 1976 and 116 for 1979. Because sone
j udges wote several tax opinions, this produced a set of 179

j udges who wrote at | east one tax opinion in either of the 2

21 W include crinminal tax cases (there were 33 cases, 2 with
acquittals) because we believe the case selection dynanic in tax fraud
cases is often close to that of civil tax cases. W dropped judges not
in the data souce (primarily judges educated before the war and
prosecutors seconded to the courts) and judges who joined the bench | ess
than a year before the year of the decision or who quit less than 2
years after the year of the decision. Were a judge who opinions in
both 1976 and 1979, we coded the career data based on the year in which
he deci ded a pro-taxpayer decision. |If he wote a pro-taxpayer decision
in both or neither of the two years, we based the career data on 1979.

22 pajichi hoki, ed., Hanrei taikei CD-ROM[A Systematic Case |aw
CD-ROM (Tokyo: Daiichi hoki, biannually updated).

23 7SKS, supra note.

24 shiso undo kenkyu sho, ed., Osorubeki saiban [Fearsone Trials]
(Tokyo: Zenbo sha, 1969).
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years. W chose years in the late 1970s because (at the tine we
began collecting the material) our data on judicial careers
expired in 1990 and we need ten years of post-opinion career

dat a. 25

We chose two years that were three years apart because doing
so yielded two cohorts with little overlap, given that nost
judges are reassigned every three years. Note that sone judges
speci alize by subject matter during a 3-year assignnent --
including tax. Rarely, however, do judges wite nmany tax
opinions for nore than three years in a row. Note further that
nost tax cases are heard by three-judge panels, even in the | ower
courts, that all Japanese trials are bench trials, and that | ower
courts never publish dissents.

Second, in the “Tax Appeal s” sanple, we collected data on
those trial court decisions that were appeal ed, but over a |onger
time horizon. W included all the appeal ed cases in 1976 and
1979, since we already had themfromthe Tax Trials sanple. W
added to that all cases reported for the other years between 1975
and 1984 in which either (a) the trial judge was reversed on
appeal or (b) a pro-taxpayer opinion was affirnmed (a total of 78
cases). Finally, we collected a random sanple of 78 pro-
government opinions witten during those years and affirned on

appeal. This is by far the nost common ki nd of appeal s case.

25 Ni hon ninshu horitsuka kyokai, ed., Zen sai bankan keireki
soran: kaitei shinban [Biographical Information on Al Judges: New
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Because of the high cost of collecting this data, we used this

sinple formof stratified sanpling to concentrate on the nost

interesting data. 26

Revi sed Edition] (Tokyo: Konin sha, 1990) (hereinafter cited as ZSKS)
The 1998 revision to this book now extends the data to the | ate 1990s.

26 W used the foll owing sanpling procedure. Ranseyer deternined
how many cases in a given year had TP_AFF, TP_REV, or J REV equal to 1
and all of those went into the sanple—9 cases for 1975, for exanple. He
t hen nunbered the cases that year with J AFF equal to 137 of themfor
1975. Rasmusen then used STATA to generate 9 different random nunbers
from1l to 37, and Ranseyer used those J _AFF cases for our sanple. Thus,
we end up sanpling the sane nunbers of J_AFF cases as all other cases
for each year except for 1976 and 1979, for which our sanple was the
entire popul ation of tax cases.
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Table 2a: Sunmary Statistics for the Tax Trial Sanple

M n Medi an Mean Max
ANYPROTP 0 0 . 34 1
ANYREV 0 0 . 09 1
PREGOODJ OB 0 0 . 20 1
POSTGOODI OB 0 .27 .34 1
PREBADJ OB 0 0 . 16 .73
POSTBADJOB 0 . 20 .22 .85
SENI ORI TY 2 13 13 52 29
FLUNKS 0 3 4. 03 17
ELI TE_UNI'V 0 0 . 39 1
1ST _TOKYO 0 0 .10 1
OPI NI ONS/ YR 0 1.85 2.88 20.6
YJL 0 0 . 07 1
Nunber of judges: 179

Tabl e 2b:
Summary Statistics for the Tax Appeal Sanple

M n Medi an Mean Max
TP_AFF 0 0 11 (. 19) 1
TP_REV 0 0 .15 (. 26) 1
J_AFF 0 1 .70 (.45) 1
J REV 0 0 .12 (. 20) 1
PREGOODJ OB 0 0 17 (.17) 1
POSTGOODI OB 0 .19 .33 (.33) 1
PREBADJ OB 0 0 .18 (. 11) . 81
POSTBADJOB 0 . 20 .24 (.24) . 97
SENI ORI TY 2 12 12 93 (12.93) 31
FLUNKS 0 3 4.01 (4.01) 17
ELI TE_UNI V 0 0 .36 (.36) 1
1ST _TOKYO 0 0 .12 (. 12) 1
OPI NI ONS/ YR 0 1.90 2.91 (2.91) 29. 02
YJL 0 0 .06 (.06) 1
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Not es:

Number of judges: 284.

This is a stratified sanple. The values weighted to
estimate the popul ation values are followed in parentheses
by the unwei ghted, sanple values. For the nedian, weighting
happens not to alter the values. For the Mn and Max,
wei ghti ng makes no difference, and popul ati on val ues are not
esti mat ed.

C. The Vari abl es:

Using this data, we constructed the follow ng vari abl es.
Where relevant, we note the predicted effect that these variables
wi Il have on judicial careers.2’” Summary statistics appear in
Tabl e 2.

ANYPROTP: This equals 1 if a judge published a tax opinion
(in 1976 or 1979, depending on the judicial cohort) in which the
government | ost on any count; O otherw se.

ANYREV: This equals 1 if a judge published a tax opinion in
a reference year (1976 or 1979) that was reversed on any issue; O
ot herw se.

PREGOODJOB: The percentage of the 10 years before the
reference year in which the judges either was chief judge, had
sokatsu responsibilities (a nodestly prestigious adm nistrative
appointnment), or was in another adm nistrative post.

POSTGOODIOB: Equi val ent to PREGOODIOB for the 10 years

after the reference year.

27 Based on earlier research. See Ramseyer & Rasmusen, supra note
2 (1997); Ranseyer & Rasmusen, supra note 2 (1998).
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PREBADJOB: The percentage of the 10 years before the
reference year in which the judge was in a branch offi ce.

POSTBADJOB: Equi val ent to PREBADJOB for the 10 years after
t he reference year

SENI ORI TY: The nunber of years between the reference year

and the year of the judge’'s graduating class from the national
| aw school, the Legal Research & Training Institute (LRTI).
Class 10 woul d have graduated in 1958, Cass 20 in 1968, and so
forth. Al else equal, as judges rise in seniority they obtain
better jobs. As a result, SENNORITY should correlate positively
wi th POSTGOODJOB and negatively wth POSTBADJOB.

FLUNKS: This is the estimted nunber of years between a
judge's reaching age 22 and his entrance to the LRTI. To becone
a |lawer, judge or prosecutor, a college graduate nust first
graduate fromthe LRTI. During the years under study here, the
LRTI mai ntai ned an entrance examwith a pass rate that varied
bet ween about 1 and 4 percent. As a result, nost applicants
never passed, and nost who did passed only after failing several
years first.

In effect, FLUNKS approxi mates the nunber of tines the judge
failed the LRTI entrance exam Hence, it proxies for a
conmbi nation of 1Q and hard work. All else equal, the smarter and
harder working judges (the judges with the | owest FLUNKS scores)

will tend to obtain the better job postings. Thus, FLUNKS shoul d
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correlate positively with POSTBADIOB and negatively with
POSTGOODJ CB.

ELITE UNIV: This equals 1 if a judge graduated from either
of the two top-ranked universities, the University of Tokyo or
the University of Kyoto. All else equal, graduation fromthese
schools correlates with initial appointnment to the best jobs in
t he courts.

OPI NI ONS/ YR The nunber of opinions authored or co-authored
by the judge during the 10 years before the reference year,

di vi ded by the nunber of years he was on the bench during that
time. Al else equal, OPINIONS/ YR should correlate positively
with time in the better jobs.

YJL: This equals 1 if a judge was a nenber of the YJL in
1969; O otherwi se. The YJL was a leftist organization anong
| awyers, judges and | aw professors -- consider it the Japanese
Nati onal - Lawyers-Quil d-equivalent. Al else equal, nmenbership in
the YIJL in 1969 correlates with | ess prestigious postings.

1ST TOKYO This equals 1 if a judge's first job was in the
Tokyo District Court; O otherwise. Wen it hires a new cohort of
j udges, the Secretariat distinguishes anong them on the basis of
observed industry and intelligence. It then places the nost able
on a distinct fast track. The clearest signal of that fast-track
status is appointnment to the Tokyo District Court as a judge's

first job.
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D. The Results:

1. Prelimnary considerations: W perforned three sets of

regressions: (1) prelimnary regressions illustrating the
determ nants of early or internediate judicial careers (on both
sanpl es conbi ned), (2) regressions exanm ning the effects of pro-
t axpayer opinions and of reversals (on the Tax Trials sanple),
and (3) regressions testing for differences between pro-
governnent and pro-taxpayer reversals (on the Tax Appeals
sanpl e) . 28

In the first set, we exam ne the determ nants of a judge’s
early or internmediate career. As we are unaware of any rel evant
bias that would result fromnerging the two data sets, we conbine
them here. Elimnating dublicate entries results in a data set
with xx judges. Regressions 3.1, 3.2, and 3.329 in Table 3 give
the results; the dependent variables are 1°-TOKYO, PREBADJOB,
and PREGOODJOB.

By the word on the street, the Secretariat identifies the
nost prom sing new recruits and assigns themto the Tokyo
District Court for their first job. Only three of our control

vari ables are relevant to this initial appointnent, and the

28 Note that the Trials sanple has 179 observations, the Appeals
sanpl e has 329 observations, and the conbi ned sanpl e has 335
observati ons. The nunber of observations in the first two sanples adds
up to nore than 335 because there is sonme overlap between the Trials
and Appeal s sanpl es.

29 The regressions in Table 3 are not wei ghted by sanpling
probability.
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regressi on shows that having gone to an elite university and
havi ng graduated from LRTI at a young age (and hence havi ng
likely failed the entrance exam nation fewer tinmes) both confer
significant advantage. Having been a nenber of the YJL, on the
other hand, is not statistically significant.30

Regressions (3.2) and (3.3) illustrate sonme of the factors
that determne the quality of jobs a judge receives relatively
early in his career.31 According to (3.2), witing few opinions
(I ow OPI NIONS/ YR), having flunked the LRTI exam nore often (high
FLUNKS), and having joined the YJL all lead to |longer stints in
branch offices. Just as interestingly, having gotten a very good
first job (1°T_TOKYO and gone to a top undergraduate college
(ELITE_U) are insignificant. Starting high does not nean a judge

avoi ds branch office tine entirely.

30 The coefficient on YJL is insignificant for a sinple reason. A
conservative group first located and wi dely di ssenm nated the nenbership
roster of judges in 1969. Unless the Secretariat had i ndependent
evidence of a judge's political incilinations before it hired him it
coul d not have discrimnated agai nst judges in their first posting.
Because the League kept the nenbership roster secret after 1969, we do
not have the nanes of any League nenbers who joined the courts after
that date. Accordingly, our regressions could not disclose any
di scrim nation agai nst them

31 wviously, some judges are nore senior than others during this
period. W say “relatively early” only for the sinple reason that for
each judge, it is the decade earlier than in our next set of
regressions. Note that OPI NI ONS/ YR cannot technically be a detern nant
of either PREGOODIOB or PREBADJOB, since it is calculated over the sane
period. W use it here on the theory that it proxies for the judge's
general rate of published productivity.
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Curiously, the coefficient on SENIORITY in significant and
positive: in the PREBADIOB regression, nore senior judges spent
nore time in branch offices during the decade before the tax
opinions. Note that this contradicts the nore general result --
seen in the Table 4 regressions -- that length of time in branch
office generally declines with seniority. What Regression (3.2)
reflects, however, is the non-linearity in this relationship:
branch office is generally a m d-career phenonmenon. The very
youngest judges avoid branch office tinme because they are too
i nexperienced to be left alone in a small office. Only after
j udges have worked several years (often a decade) at the courts
do they start to be sent to branch offices -- and it is at that
poi nt that branch office tinme starts to function as a potenti al
puni shrent .

Because the Regression (3.2) uses PREBADJOB as the dependent
vari able, the coefficient on SENNORITY pimarily reflects the
early-to-md-career transition -- a point at which branch office
time increases. To capture the different effect that SENIORI TY
has on junior and senior judges, we transfornmed SENICRITY into
exponential form Estimating that the break occurs shortly after
a judge finishes his first 10-year term we constructed a
vari able equal to (SENNIORITY - 13) squared, and reran regression

(3.2) (on PREBADJOB) and regression (4.3a) (on POSTBADJOB). In
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both cases, the coefficient on the transfornmed vari abl e was now
negative and statistically significant.32

Regression (3.3) illustrates the determ nants of the nost
prestigious md-career jobs.33 W see that witing nmany opinions
(OPINIONS/ YR), starting in the Tokyo District Court (1% _TOKYO),
and havi ng consi derabl e experience (SENIORITY) help, while having
attended an elite college (ELITE_UNIV), passed the LRTlI quickly
(FLUNKS), or joined the YJL are insignificant for the prestigious
appointnments. In fact, however, a judge who graduated from an
elite university or passed the LRTI examearly is nore |likely
eventually to obtain prestigious appointnents. The effect is
sinply later and indirect. W know from Regression (3.1) that
university affiliation and LRTlI early passage hel p one obtain an
initial posting to the Tokyo District Court. As Regression
(4.3b) shows, that initial posting will in turn lead to
prestigi ous appointnents later. Indeed, at that point ELITE UNIV
and FLUNKS reappear with independent statistical significance

even hol di ng constant the effect of 1° TOKYO

32 xxx Done in OLS, check in Tobit.

33 W& woul d not necessarily expect this to be symetric to the
results in (3.2), since the qualities that prevent one from bei ng posted
to the very worst jobs are not necessarily those which nmake one fit for
the very best. That a judge is clearly not destined for the Suprene
Court does not nean he is good for nothing nore than traffic cases.
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Tabl e 3:
Early and Intermedi ate Judicial Careers
Dependent (3.1 (3.2 (3.3
Vari abl e 15T TOKYO PREBADJ OB PREGOODJ OB
SENI ORI TY XXXXXX . 019** . 046**
(5. 46) (12.90)
FLUNKS -.16** . 024** -. 007
(2.16) (2.93) (0.87)
ELI TE_UNI'V . 89** -.074 . 077
(2.67) (1. 40) (1.61)
15T TOKYO XXXXXX . 010 L 22%*
(0.13) (3.02)
OPI NI ONS/ YR XXXX -.072*%* .016**
(5.56) (2.44)
YJL -.45 . 20%* -.11
(0.77) (2.22) (1.27)
| nt er cept -1.73** - 21** - TTx*
(4.99) (2.95) (9.30)
Pseudo RZ: .05 . 20 .58
St andard
Error: XXXXX .37 .32
Censori ng
(y<0, wunc.,y>1) XXXXX (211, 124, 0) (202, 129, 4)
Not es:

Coefficients, followed by t-statistics in parentheses bel ow

** Significant at the 5 percent |evel for a two-sided test.

* Significant at the 10 percent level for a two-sided test.

n = 335.

Regressions (3.2) and (3.3) use tobit; Regression (3.1) uses
|l ogit.34

34 XxxxRepl ace the logit regression with probit for nonral
di stirubiton and better conparability with the tobits.
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Tabl e 4:
The Effect of Tax Opinions on Judicial Careers
(4. 1a) (4. 1b) (4. 2a) (4. 2b) (4. 3a) (4. 3b)
Dependent POST POST POST POST POST POST
Vari abl e: BADJOB GOODJOB BADIJOB GOODJOB BADJOB  GOODJIOB
ANYPROTP . 037 -. 011 XXXXX XXXXX -. 003 . 043
(0.64) (0.13) (0. 05) (0.48)
ANYREV XXXX XXXXX . 20** -.28* . 20** -. 30**
(2.24) (1.96) (2.14) (2.02)
PREGOODJ OB XXXX -.078 XXXXX -. 070 XXXXX -.076
(0.42) (0.39) (0.43)
PREBADJ OB . 051 XXXXX . 019 XXXXX . 018 XXXXX
(0.72) (.14) (.13)
SENI ORI TY -.015** .047** -, 016** .048** -, 016** . 049**
(4. 32) (7.57) (4. 66) (7.84) (4.63) (7.85)
FLUNKS . 016* -.012* . 016* -.024 . 016* -. 024~
(1.66) (1.70) (1.72) (1.62) (1.72) (1.66)
ELI TE_UNI'V -. 050 . 072 -. 060 . 14* -. 060 . 14*
(0.90) (1.55) (1.09) (1.79) (1.09) (1.75)
1ST TOKYO -, 25** . 107* - 27%* .24 - 27%* . 24*
(2.45) (1.73) (2.61) (1.65) (2.61) (1.85)
CPI NI ONS/ YR -.014 .014** -.011 . 014 -. 010 . 012
(1.27) (1.35) (0.98) (1.08) (0.93) (0.87)
YJL L 13** -.073 .13 -.13 .13 -.13
(1.23) (-.84) (1.27) (0. 88) (1.27) (0. 88)
| nt er cept . 30** -.43%* . 30** -.43%* RGN R -.44%*
(4. 26) (3.68) (4.47) (3.74) (4. 43) (3.77)
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Pseudo RZ: .21 .33 .23 .34 .23 .34

St andard

Errors: .32 . 45 .31 . 45 .31 .44

Censori ng

(y<0, y>1) 76,0 76, 18 76,0 76, 18 76,0 76, 18.
Not es:

Coefficients, followed by t-statistics in parentheses bel ow
** Significant at the 5 percent level for a two-sided test.
* Significant at the 10 percent level for a two-sided test.
n = 179.

The regressions use tobit.

2. Tax cases. -- a. | ntroduction. Turn, now to the

guestion central to this article: whether a judge s tax
decisions affect his career. Table 4 shows the regression
results for the Tax Trials sanple. Regressions (4.1a) and (4.1b)
exam ne the effect of witing any pro-taxpayer opinions
(ANYPROTP). Regressions (4.2a) and (4.2b) exam ne the effect of
witing opinions that are reversed (ANYREV). Regressions (4.3a)
and (4.3b) repeat the regressions but include both ANYPROTP and

ANYREV. We focus here on the (4.3) regressions.

b. Control variables. As discussed earlier, the best

positions go to the nost senior judges: SENIORITY is positively
and significantly correlated with POSTBADJOB, and negatively and
significantly correlated wi th POSTGOODJOB.

In a variety of ways, the regressions once nore confirmthe

i nportance of intelligence and hard work. Judges pl aced
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initially on the fast-track di sproportionately obtain the best
jobs: 1ST TOKYO is negatively and significantly correlated with
POSTBADJOB and positively and significantly correlated with
POSTGOODIOB. Judges who failed the LRTI entrance examthe fewest
times al so obtain good jobs: FLUNKS is positively and
significantly correlated with POSTBADIOB and negatively and
significantly correlated wi th POSTGOODJOB.

One variable also illustrates that what produces an
exceptionally good career may not be sinply the opposite of what
produces an exceptionally bad career. Judges fromthe schools
with the nost brutally conpetitive entrance exam nations hold the
nost adm nistrative responsibilities but do not avoid branch
office time: ELITE UNIV is positively and significantly
correlated with POSTGOODJOB, but not significantly negatively
correlated wi th POSTBADJOB. 35

Not ably, FLUNKS and ELI TE_UNIV mai ntain a continui ng
significance in regression (4.3b) wholly apart fromthe separate
effect of 1ST TOKYO G ven that the Secretariat decided who to
put on the fast track on the basis of observable proxies for

intelligence and effort, one m ght have thought that the presence

35 The perceptive reader will notice that PREGOODIOB did not have
a significant correlation with ELITE_UNIV, unlike POSTGOODIOB. This
suggests an interaction between ELI TE_UNIV and seniority—the useful ness
of going to a top college may be greatest at the start of a career (as
shown in Regression 3.1) and at the end (from4.3b). Note, of course,
that even PREGOODIOB depends on 1°- TOKYO, and 1°5'- TOKYO
di sproportionately includes judges fromelite schools.
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of 1ST TOKYO in the regressions would swanp FLUNKS and
ELITE UNIV. Despite the nodest collinearity (1ST_TOKYO s
correlation in the Tax Trials sanple with ELITE UNNV is .09 and
with FLUNKS is -.12; the correlation between the latter two is -
.15), all three remain independently significant.36

We predicted that judges who were nenbers of the leftist YJL
in 1969 would still work disproportionately in branch offices in
the 1980s. YJL is positively correlated with POSTBADIOB and
negatively with POSGOODIOB, but the effect is not statistically

significant.

b. ANYPROTP. Finally, we cone to the variabl es of greatest
i nportance to our hypot heses explaining the high governnent win
rates. In short: ANYPROTP has no significant effect in the
regressions, while ANYREV does. Wether a judge wites a pro-
t axpayer opinion has no significant effect on the jobs he obtains
in the succeeding years. Even the signs are not consistently in
the directions predicted. Gven the possibility that judges who
wite pro-taxpayer opinions wite themregularly, and that
PREGOODJOB and PREBADIOB woul d then incorporate the punishnment
i nposed for past pro-taxpayer opinions -- given this possibility,

we reran the (4.3) regressions with PREBADJOB and PREGOODJOB

36 That the effect of elite school graduation woul d continue
beyond the initial appointnent contradicts our conclusion in Ranseyer &
Rasmusen, supra note 2 (1997), at 276-77.
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omtted. Notw thstanding the change, ANYPROTP renai ned
i nsi gnificant. 37
Whet her a hi gher court reverses a judge's opinion does
affect his career: the coefficient on ANYREV is negative and
significant in the POSTGOODIOB regression; and positive and
significant in the POSTBADIOB regression.38 Thus, it does not
matter whether a judge decides for the taxpayer or for the
government. |t does matter whether he decides correctly. 39
Hypot hetically, the “no observed puni shnment” on ANYPROTP
result is equally consistent with an equilibriumw th-puni shnment
story. In this story, the Secretariat would punish judges for
anything nore than a trivially pro-taxpayer cases. Because al

j udges anticipate the punishment, however, no one wites

37 Xx Done in OLS; please check in Tobit.

Per haps the not serious missing variable problem concerns
docket -cl earance rates. W have no data on the ability of judges to
cl ear the docket -- yet suspect that it does significantly affect
careers. Here, however, the effect works in our advantage. |n general
we suspect that judges who clear the docket fastest are those nost
inclined to rubber-stanp the governnment. |If so, then the ANYPROTP
judges will tend to be judges who clear the docket nore slowy. |If so,
then including the hypothetical variable on docket clearance would
| essen any puni shment incoporated in the ANYPROTP coeffi cient.

38 The correl ati on between ANYREV and ANYPROTP is . 34.

39 By the logic behind Priest-Kiein, if both parties agree that a
decision issued by a trial court is wong, they will not appeal
Instead, they will settle out of court by reference to the expected
reversal on appeal. As a result, the lack of an appeal is no evidence
that a trial judge decided correctly. An actual reversal on appeal
however, is relatively clear-cut evidence that other judges believe that
the trial court was wong.
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seriously pro-taxpayer opinions and no one is punished.
Hypot hetically -- but we think not realistically.

We think the equilibriumunlikely, for the sinple reason
that the rest of the judicial systemseens so wildly out of
equilibrium Recall the results we sunmarized at the outset:

j udges who join leftist groups are visibly punished, judges who
deci de el ectoral cases against the ruling party are punished,

j udges who acquit crimnal defendants are punished -- indeed,
according to the data here, even judges who find their opinions
reversed are punished. G ven that sone opinions thensel ves seem
nore than trivially pro-taxpayer, and given that in other corners

of the judiciary the Secretariat does punish judges -- given al

t hat, we doubt that the threatened-puni shnent equilibrium

expl ai ns the no-puni shnment - on- ANYPROTP results.

c. Appeals. We are not done, though. Mght it be that
what matters for a judge is not being reversed, but being
reversed when he favors the taxpayer? Maybe a judge s m stakes
are not penalized when those m stakes favor the government.
Maybe he suffers only when he m stakenly favors taxpayers.
Because our Tax Trials data base has too few cases appealed to
test this proposition, we turn to our augnented Tax Appeal s
sanpl e.

The Tax Appeal s data base includes only judges whose cases

were appealed to a higher court. O those, the great mgjority
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wer e pro-governnent opinions that were upheld by the higher
court, so we will use that as our base situation and omt the
vari able J_AFF from our regressions. W are interested, however,
in whether the other variables -- J REV, TP_AFF, and TP_REV --
have a significant effect. Table 5 shows the results.

The results in Table 5 surprised us. Only one of our new
variables is significantly different fromthe J_AFF base:
TP_AFF, which has the wong sign! It seens that a judge who
rules in favor of the taxpayer, has the case appealed, but is
sust ai ned on appeal actually reduces his chances of going to a
branch office. Perhaps we should not be surprised, however. For
a judge to rul e against the governnent, particularly in a case
controversi al enough to be appeal ed, requires a neasure of self-
confidence and initiative. The safest course for a judge is to
al ways rule for the governnent, the typical correct decision. |If
a judge rules for the taxpayer and his reasoning is affirned by a
hi gher court, this probably reflects considerable intellectual
ability. Consistent with this, conpare the correlation
coefficients of J AFF and TP_AFF with several proxies for ability

(along with politics and experience):

J_AFF TP AFF
OPINNONS/ YR~ -. 21 32
1ST_TOKYO .12 .05
ELI TE_UNI V - 11 .16
SENI ORI TY -. 07 .07
FLUNK . 09 -.05
YJL .02 -. 06

PREGOODJ OB -.13 .12
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For each of the variables, the judges witing TP_AFF opi nions
seema nore talented (also nore experienced and politically
conservative) group. Again, the Secretariat seens not to be
trying just to help the government win; it seens sinply to be

rewar di ng tal ent.
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Tabl e 5:
The Effect of Tax Opinions on Judicial Careers
Dependent (5.1a) (5.1b)
Vari abl e: POSTBADJ OB POSTGOODI OB
TP_AFF -.15* . 056
(1.89) (0.54)
TP_REV -.087 .12
(1.31) (1.37)
J_REV . 020 -.12
(0.28) (1.31)
PREGOODJ OB XXXX .09
(0. 48)
PREBADJ OB . 40** XXXXXXXX
(3.07)
SENIORI TY -.015** . 043**
(5.37) (7.90)
FLUNKS . 0061 -.020*
(0.81) (1.76)
ELI TE_UNI'V -.016 . 050
(0. 33) (0.76)
1ST_TOKYO -, 32*%* . 25**
(4.03) (2.68)
OPI NI ONS/ YR -. 0028 . 021*
(0.29) (1.92)
YJL -.19* . 068
(1.88) (0.57)
| nt er cept . 32*%* - 43*%*

(5.63) (4. 80)
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Pseudo RZ: .20 .34
St andard
Error: .33 .45
Censori ng

(y<0, unc. y>1) (121.0, 163.0, 0) (118.3, 132.8, 32.9)

Not es:
Coefficients, followed by t-statistics in parentheses bel ow
** Significant at the 5 percent |evel for a two-sided test.
* Significant at the 10 percent level for a two-sided test.
n = 284. The regressions use tobit, with observations

wei ghted by the inverse of the sanpling probability.

I11. Political Econony

Al t hough the Japanese governnent consistently wins in court,
it does not win because it manipul ates judges’ career paths.
Sinply put, the Secretariat does not punish judges for witing
pro-taxpayer opinions; instead, it punishes themfor witing
opinions that are wong. Gven the institutional structure of
the courts, the LDP could have mani pul ated incentives to increase
government revenue. According to the data fromtax opinions, it
does not.

G ven the apparent gains from skew ng judicial outcones,
perhaps the puzzle is why the governnment chose not to nmanipul ate
the courts. After all, as we show el sewhere it does reward
j udges who convict crimnal defendants, judges who avoid left-
wi ng entangl ements, or judges who favor the governnent in some

constitutional cases. The answer, we suggest, lies partly in the
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LDP's |l ong-term dom nance and partly in the LDP s internal
structure.

First, as what appeared to be the long-termmajority party
in a parlianentary regine, the LDP could readily change laws it
did not like.40 If it wanted the tax office to raise nore
revenue, it could straightforwardly acconplish that result by
statute. It could either inpose by statute the desired judicial
interpretation, or sinply raise tax rates. It had no need to
rely on aggressive judicial interpretation

G ven the ease of maeking nmajor changes by statute, the
governnent had no need to intervene in the courts to raise its
take. Waat it needed was the ability to nake m nor context-
specific changes in the |law as applied. Broad changes in revenue
it could engineer through legislation. For nore nuanced changes,
it could rely on regulations and precedent: where precision
mattered, it presumably turned to regul ati ons and internal
circulars; where factual context nmattered, it selected the
appropriate cases for litigation and relied on the courts.

Second, the LDP maintained an internal structure that
enabled it to commt to long-termstrategies. Like voters

el sewhere, all else equal 4l voters in Japan prefer unbiased

40 | n what was a dranatic surprise to nost observers, the LDP did
| ose power in 1993. On the internal party dynanics that led to this
per haps-tenporary fall from power, see J.M Ranseyer & F.M Rosenbl uth
supra note. 11

41 Al else is not always equal -- as, for exanple, if given
obj ective probabilities an acquital in a crimnal case would result in a
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courts. Yet given howlong it can take to verify whether
politicians intervene in courts, a political party unable to
commt credibly to long-termstrategies mght well intervene
anyway. The nove woul d generate for it a large |long-term net
cost (fromvoter disaffection) but a nodest short-term advant age
(from nore government revenue).

Crucially, the internal structure of the LDP facilitated
conmmitnent to long-termstrategies.42 The party drewits |eaders

fromlegislators who showed that they could win elections

repeatedly. 1In exchange for their running the party, the party
paid them |l avish anmobunts of cash -- some of it legal, sone of it
not. 1In effect, it delegated power to those nenbers who nost

clearly played an indefinitely repeated ganme; then, to ensure
that they not defect fromstrategies that maxi m zed the gains to

the party as a whole, it paid themefficiency wages. 43

I V. Concl usion
Consi stently, the Japanese governnent wins in court. It
does not win, we conclude, because it nmanipul ates the career

judiciary to produce biased courts. Japanese judges do not enjoy

gui Ity defendant wal king free. See Ranseyer & Rasnusen, supra note 2
(1998).

42 Ramseyer & Rosenbluth, supra note 11, at ch. 5.

43 On efficiency wages, see George Akerlof and Janet Yellen, eds.,
Ef fi ci ency Wages Model s of the Labor Market, or the nore nodest, and
perhaps falsified, contribution by one of us explaining why paying high
wages to politicians discourages stealing (Eric Rasmusen, An | ncone
Satiation Mddel of Efficiency Wages, 30 Economic Inquiry 467 [1992]).
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better careers if they favor the governnment. Instead, it
apparently w ns because, as a rational repeat player, it

di sproportionately selects for litigation those cases that wll
shift precedent in an advantageous direction. At least in the
context of tax litigation, the system favors accurate judges

rat her than biased judges. Systematically, those judges who find
t heir opinions reversed on appeal do worse than their peers.

As majority party in the Japanese governnent, the LDP
probably left the courts alone in this field because doing so
earned it a long-term advantage. After all, if it needed to
rai se revenue, it could sinmply change the statute. By del egating
| eadership to a corps of well-paid politicians who played an
indefinitely repeated ganme, the party was able to avoid
strategies (like judicial intervention) with a short-term
advant age but a possible net long-termcost. Although it used a
career structure in the courts that would have facilitated
intervention to its short-term advantage, in this context it used
an internal party structure that facilitated commtnent to safer

| ong-term strategi es instead.



