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DUE PROCESS REQUIREMENTS FOR
EMERGENCY CIVIL COMMITMENTS:
SAFEGUARDING PATIENTS’ LIBERTY
WITHOUT JEOPARDIZING HEALTH AND
SAFETY

INTRODUCTION

Upsct aboul a dying [riend, Susan Rockwell was anxious and a bit
disheveled when she arrived at a Massachuscuts hospital to attend a
support group meeting.! The dirty coat she wore belied her achicve-
ments as a law school graduate and former librarian.? Based on her
appearance and a briel conversation, an emergency room doctor or-
dered attendants to put Rockwell in a four-point restraint, inject her
with drugs and place her in a locked room in the hospital’s psychiatric
ward.? Throughout this ordeal, the hospital refused Rockwell’s pleas
to call her psychiatrist, who later said that she would have argucd
against admission.! The hospital released Rockwell two-and-a-hall days
later.’® According 1o her psychiatrisi, Rockwell suffers nightmares and
flashbacks—symptoms of post-traumatic stress disorder—as a result of
this experience.®

The emergency room physician admitted Susan Rockwell pursu-
ant to Massachusctts’ ecmergency involuntary commitment statute.’
The statute authorizes a qualificd physician to admit a person for ten
days of psychiatric care il the physician belicves that failure to admit
would create a likelihood of serious harm to the person or to others.”
A physician’s decision (o admit a person pursuant lo the emergency
involuntary commitment statute is not subject to judicial review.’
Rather, a hospital must seek judicial authorization for commitment
only if it desires to keep a patient longer than the ten-day emergency

1 See Mitchell Zuckoff, Flawed Law Turns Patients to Prisoners: Section 12° Admissions Fuel a
Booming Hospital Business, Boston GLosE, May 12, 1997, at AL,

2 See id.

3 See id.

4 See id.

5 See id.

5 See Zuckolf, supra note 1, at Al

7 See id.

B See Mass, GuN, Laws ANN. ch. 123, § 12 {West 1997).

¥ See id.
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period.'® Since the Massachusetts statute allows courts fourteen days to
schedule a hearing on a hospital’s commitment petition, a person may
be involuntarily confined in a psychiatric ward for up to twenty-four
days without judicial review."

Susan Rockwell’s experience illustrates the need for persons sub-
Ject to emergency commitment to have a mcans of challenging physi-
cians’ decisions to admit them.!? The emergency commitment process
deprives persons of their liberty, yet contains significantly fewer proce-
dural due process safeguards than does the justice system at large.’® At
the same lime, however, the emergency commitment process exists Lo
provide care in a timely manner for persons whose mental illnesses,
physicians belicve, pose a likelihood of serious harm to themselves or
others." The consequences of failing to commit when emergency com-
mitment is warranted can be fatal. Therefore, an effective emergency
commitment statute must contain both procedural safeguards to pro-
Lect persons wrongly committed and provide immediate care for those
who need it.

This Note explores what the goals of procedural due process
should be in the context of emergency commitment.' Part [ defines
procedural due process and describes the constitutional status of the
law on due process in the emergency commitment context.'s Part I
then discusses different perspectives on what procedural safeguards
should be provided in the emergency commitment process.!” Part 11
describes Massachusetts’ review of its cimergency commitment statule
and one of the proposed procedural schemes resulting from that re-
view."® Part II analyzes this proposal as a means of addressing the
general policy issues involved.” Part 111 concludes that the proposal
should be adopted because it protects patients’ liberty without com-
promising clinical interests.? Specifically, Part III argues that providing
Judicial review for all persons within forty-eight hours of emergency ad-
mission is harmful to the clinical interests of most paticnts and, in
many cases, does not provide mcaningful protection of liberty inter-

10 See id.

" See id. § 7(c).

12 See ZuckolT, supma note 1, at Al,

13 See Mass, Gex. Laws Any. ch. 128, § 12 (West 1987).
14 See id.

15 See infra Parts 1, I1 and 111,

15 See infra notes 26-78 and accompanying text.

17 See infra notes 79-119 and accompanying text,
'8 See infra notes 120-87 and accompanying text.
19 See infra notes 188-218 and accompanying text.
2 See infra notes 188-218 and accompanying text,
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ests.? The best means of protecting patients’ rights in practice is
instcad to appoint counsel immediately upon emergency admission
and provide a process for an emergency hearing in cases of inappro-
priate commitment.#

I. DUE PROCESS REQUIREMENTS FOR EMERGENCY INVOLUNTARY
COMMITMENTS

This section is divided into three subsections. Subsection A defines
procedural due process and describes how the Supreme Court deter-
mines what procedural safcguards due process requires.® Subsection
B discusses the status of the law on duc process requirements for
emergency commitment.? Subsection C explores three perspectives on
the emergency commitment process.®

A. Procedural Due Process Defined

The Fourtcenth Amendment of the United States Constitution
prohibits statc governments from depriving a person of “life, liberty,
or property, without duc process of law.”* This amendment is rooted
in the notion that personal freedom requires an institutional check on
arbitrary government action.?” Procedural due process consists of pro-
cedural safeguards that accord a person the right o be heard before
being deprived of life, liberty or property as a result of government
action.®

Two competing approaches to procedural duc process shape dis-
cussions of what procedural safeguards are constitutionally required—
or cven desirable.” The f{irst approach focuses on the intrinsic value
of duc process as an opportunity for pcople 1o participate in govern-
ment decisions that affect them and thereby express their dignity as
persons.® Justice Franklurter supported this approach by writing that
there is no better way “for gencrating the fecling, so important to

21 See infra notes 188-218 and accompanying text.

22 See infra notes 188-218 and accompanying lext.

¥ See infra notes 26-38 and accompanying text.

24 See infra notes 39-78 and accompanying text.

25 See fnfra notes 79-119 and accompanying text.

278, Const. amend. XIV, § 1. The Fourteenth Amendment states in relevant part: “nor
shall any Stale deprive any person of life, liberty, or property, without due process of law . ..."
Id.

27 See LaureNce H, Tripg, AMERICAN CONSTITUTIONAL Law 664 (2d ed. 1988).

28 See Mathews v. Eldridge, 4124 U.S. 319, 332-33 (1976); Trmipe, sufpra note 27, at 664.

¥ See TRIBE, supra note 27, at 666.

0 See id,
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popular government, that justice has been done.” The United States
Supreme Court, however, has adopted an “instrumental” approach,
which views due process as a means of assuring accuracy, reasoning
that the Constitution requires process “to prevent unfair and mistaken
deprivations. "

Pursuant to the instrumental approach, the Supreme Court bal-
ances competing interests when determining the required form of
procedural due process.® Thus, in 1976, in Mathews v. Eldridge, the
Court noted that “{d]ue process,” unlike some legal rules, is not a
technical conception with a fixed content unrelated to time, place and
circumstances.”* In Eldridge, the Court held that an cvidentiary hear-
ing was not required prior 1o termination of social security disability
benefits.” A person brought an action challenging the constitutional
validity of the administrative procedures used Lo terminate her disabil-
ity benefits because the procedures did not include an cvidentiary
hearing prior to termination.® In concluding that due process did not
require an cvidentiary hearing prior to termination, the Court idcp-
tified three factors that must be weighed to determine what procedural
due process requires: (1) the private interest that will be affected by
the official action; (2) the risk of an erronecous deprivation of the
private intercst through the procedures used and the probative valuc,
if any, of additional or substitute procedural safeguards and (3) the
government's interest, including the function involved and the fiscal
and administrative burdens that the additional or substitute proce-
dural requircments would entail.¥” Thus, the Court concluded that due
process is [lexible and the procedural protections it requires vary
according to the facts and interests of particular situations.*

3 Joint Anti-Faseist Refugee Comm. v. McGrath, 341 U.S. 123, 172 (1951) (Frankfurter, J.,
concurring), :

% Fuentes v. Shevin, 407 U.S. 67, 97 (1972),

33 See TmiBeE, supra note 27, aL 714-15,

*4 Eldridge, 4124 U.8. at 334 (holding that due process does not require evidentiary hearing
prior to termination of disability benefits) {quoting Cafeteria Workers v. McElroy, 367 U 5. 886,
895 (1961)).

35 See id. a1 349.

36 See id. at 324-25,

37 See id. at 335. For a critique of the Eldridge balancing tesl, see TRIRE, supra note 27, at
717-18 (arguing that adequate protection cannot be afforded by “balancing” general interests of
majority against those of individual),

38 See Eldridge, 424 U.S. at 334.
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B. Status of Law on Due Process Requirements for limergency
Involuntary Commilment

Over the past four decades, changes in the ways mental illness is
treated and perceived have greatly affected civil commitment.® Firs,
the introduction of psychotropic drugs in the 1950s cnabled many
previously institutionalized patients to live outside mental hospitals.*
Second, during the 1960s and 1970s, rcvelations ol poor living condi-
tions in statc hospitals [or the mentally reiarded sensitized the public
to the plight of the institutionalized mentally ill and led to the inclu-
sion of this group in the growing civil rights movement.*' Legal reforms
during the 1970s reduced the broad discretion previously given to
psychiatrists by restricting involuntary commitment to persons demon-
strably dangerous to themselves or others and applying to the commit-
ment process the due process saleguards of the criminal justice sys-
tem."? As a result of these clinical, social and legal developments, the
average number of persons subject to commitment in state and county
mental hospitals per day declined from 560,000 in 1955 to 276,000 in
1972, and to about 138,000 in 1981.4

Despite the attention given to the emergency commitment process
in recent decades, the Supreme Court has not clearly defined the due
process requirements for emergency civil commitment, and as a result,
commitment procedures vary considerably from state o state.* Lower
court decisions in the carly 1970s held that due process required a
probable causc hearing within forty-cight hours after commitment.*®
Subsequent Supreme Court summary aflirmances of other decisions,
howevcer, indicate that substantially longer pcriods of commitment
without judicial review are constitutional.®® Morc recent lower federal

3% Spe Uri Aviram & Robert A. Weyer, Changing Trends in Mental Health Legislation: Anatomy
of Reforming a Civil Commitment Law, 21 ], Heavuti Por, Pov'y & L. 771, 77172 (1996); Mary
C. McCarron, Comment, The Right to Refuse Antipsychotic Drugs: Safeguarding the Mentally In-
competend Patient’s Right to Procedural Due Process, 73 Marq. L. Rev. 477, 480-81 (1990); Clifford
D. Suomberg & Alan A. Stone, Statute: A Model State Law on Civil Commitment of the Mentally
Il 20 HARv. ). on Lrcis. 275, 275-78 (1983).

9 See McCarron, supra note 39, at 480-Bl. For a discussion of the uses and elfects of
psychowopic drugs, see Elizabeth Symonds, Mental Palients” Rights to Refuse Drugs: Involuniary
Medication As Cruel and Unusual Punishment, 7 Hasrincs Const. L.Q. 701, 704-11 (1980).

41 Sge M1cHAEL L. PERLIN, MENTAL DisapiLrry Law: Crvit, AND CRIMINAL 4 (1989); Aviram
& Weyer, supra note 39, at 781--84; Swrotberg & Stonce, supra note 39, at 276.

42 See Stromberg & Stone, supra note 39, at 276,

43 See id. a1 277,

44 Sep ROBERT M, LEVY & LeoxarD S, RUBENSTEIN, THE RiciTs oF PEOPLE wWiTH MENTAL
DisaniLrries 71 {(1996).

45 See, e.g., Lessard v. Schinidy, 349 F. Supp. 1078, 1091 (L.D. Wis. 1972).

4 Sge French v, Blackburn, 428 F. Supp. 1851, 1356 (M.D.N.C, 1977), aff'd mem., 443 U.S,
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court decisions have held that constitutionality depends not on the
specific timing of judicial review, but on the totality of the procedural
scheme provided by the slatute.?’

Onc of the first cases to address this issue was Lessard v, Schmidi
In 1972, in Lessard, the United States District Court for the Fastern
District of Wisconsin struck down a Wisconsin statute permitling con-
finement for 145 days and held that the maximum period that a person
may be detained without a preliminary hearing is forty-cight hours.*
The suit was brought as a class action on behalf of the plainuiff and all
other persons eighicen years of age or older who were being held
involuntarily pursuant to any emergency, lemporary or permanent
commitment provision of the Wisconsin involuntary commitment stat-
ute.” The complaint sought declaratory and injunctive relief against
the enforcement of certain portions of the statute.* Noting that the
interests of those facing involuntary civil commitment are at least as
great as those of accused criminals, the court reasoned that emcrgency
civil commitment can be justified only for the length of time necessary
to arrangc [or a probable cause hearing before a neutral judge.” The
court, therelore, held that a preliminary hearing must be held within
forty-eight hours.?®

Subsequent decisions gave greater weight to the clinical needs of
the mentally ill.** In the 1970s, the Uniled States Supreme Court
summarily affirmed two lower court decisions upholding substantial
periods of commiunent.® These decisions elfectively overruled Lessard
and indicate that a prompt probable cause hearing is not necessary to
satisfy due process requirements.

First, in 1973, the Supreme Court summarily affirmed Logan v.
Arafeh, in which a threejudge district court panel upheld a Connecti-

901 (1979); Logan v. Arafch, 346 F. Supp. 1265, 1268 (D. Conu. 1972), aff'd sub nom. Briggs v.
Arafch, 411 U.S. $11 (1973). United Stiates Supreme Court summnary decisions arc binding on
lower courts. See Hicks v. Miranda, 422 U.S. 332, 344-45 (1975).

47 See Project Release v. Prevost, 792 F.2d 960, 975 (2d Cir. 1983).

8 See Lessard, 349 F. Supp. at 1091,

# See id. a1 1082, 1091,

59 See id. at 1082,

51 See id.

52 See id. at 1090,

%3 See Lessard, 349 F. Supp. at 1091,

%4 See PERLIN, supra note 41, a1 213,

5 See Blackburn, 428 F. Supp. at 1356; Arafeh, 346 F. Supp, a1 1268. '

50 See Blackburn, 428 F. Supp. at 1356; Arafeh, 346 F. Supp. at 1268; Levy & RuBeNsTEIN,
stifrra note 44, a1 71. But see PERLIN, supra note 41, av 214 (sharp split over question of constitu-
tional right to preliminary hearing not seitled curely by Supreme Court’s summary aflirimance
in Blackburn).
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cut statute providing for emergency commitment for up to forty-five
days without judicial review.5” In Arafeh, individuals who were, or at one
time had becn, involuntary patients at a state mental hospital pet-
tioned the United States District Court for the District of Connecticut
for declaratory and injunctive relicf against the statute’s cnlorcement.®
The statute provided that il a paticnt is committed involuntarily for
more than fifteen days, there must be a judicial determination of the
validity of his or her confinement within forty-five days from the date
of the inilial commitment.® The court reasoned that there was a rea-
sonable connection between the time allowed before judicial review
and the objective sought.® The court noted that the purpose of com-
mitment is treatment and care, not penal detention, and that physi-
cians need time to gain knowledge of a patient’s mental condition
through visual observation and diagnostic tests.* This period of obser-
vation and treatment, the court observed, also has the positive aspect
of allowing the hospital staff (o alleviate the symptoms of the patient’s
mental illness or determine that the patient need not be committed.®
In such cases, the court reasoned, the patient avoids the stigma of a
court record and the length of confinement is shortened.® The court
also noted that patients may at any time challenge the legality of their
confinement through a habeas corpus proceeding in the state courts.®
Therefore, the court held that the Connecticut statute satislied consti-
tutional due process requirements.®

Then, in 1979, the Supreme Court summarily affirmed French v
Blackburn, in which a threejudge district court panel upheld a North
Carolina statute that permiticd a ten-day pcriod between emergency
detention and a probable cause hearing.% In Blackburn, the plaintilf,
who had been subjected to an involuntary commitment procedurc that
led to a hearing resulting in his release, petitioned the United States
District Court for the Middle District of North Carolina for declaratory
and injunctive relief challenging the validity of the North Carolina
statute.’” The statute provided for a final hearing on commitment

57 See Arafeh, 346 F. Supp. at 1268
58 See id, al 1266-67.

59 Sge id. a1 1267-68.

60 Spe id, at 1268.

61 See id. at 1269.

62 See Arafeh, 346 F. Supp. at 1269.
63 See id,

64 See id.

85 See id, at 1270. ‘
66 Spe Blackburs, 428 F. Supp. at 1356,
b7 See id. at 1353.
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within ten days of initial commitment unless the respondent is given
a continuance, which may be for up to five days at a time.® The court
noted that the purpose of the statute was humanitarian and that during
the pre-hearing period of confinement, a patient receives treatment
that may aid his or her mental health and be necessary for an adequate
and informed commitment hearing.® Moreover, the court reasoned
that the statute afforded opportunities for physicians to relcase a pa-
tient prior to the commitment hearing.™ Finally, relying on the Su-
preme Court’s summary affirmance of Arafeh as binding precedent,
the court held thal the ten-day commiument period prior to a hearing
did not violate due process.”

More recent lower court decisions have also held that a probable
cause hearing is not necessary to satisfy due process requirements.”
For example, in 1983, in Project Release v. Prevost, the United States
Court of Appeals for the Sccond Circuit upheld New York statutes
providing for involuntary commitment for up to sixty days and emer-
gency commitment for up to fifteen days without a judicial hearing,
unless one is requested.™ Project Release is a not-for-profit corporation
that filed a suit sceking a declaratory judgment that the New York
involuntary and emergency commitment statutes violated the Four-
teenth Amendment.” In rejecting the need for a prompt probable
cause hearing, the court considered the layers of professional and
Judicial review provided by the statutes and found that the totality of
the procedural scheme comported with due process.” The court noted
that civil commitment is not tantamount to criminal detention and,
therefore, does not demand the same procedural safeguards required
in the criminal context,7 Finally, noting that the substantive standards
for civil commitment vary from state to state, the court stressed that
the decision by some states to limit pre-hearing confinement to a
shorter period does not mean that such a model is needed or is even

8 See id. at 1355.

59 See id,

7 See id.

"\ See Blackburn, 428 F. Supp. at 1356. .

™ See Project Relense, 722 F.2d at 974; Donahue v. Rhade Island Dep't of Mental Health, 632
F, Supp. 1456, 1470 (D.R.1, 1986) (upholding coustitutionality of statute providing for involuntary
commitment of alcoholics for 10 days without judicial hearing); I'n re Z.0., 184 A.2d 1287, 1291
(NJ. Super. Ct. App. Div. 1984) {upholding constitutionality of 27-day commitment prior to
hearing).

7 See Praject Release, 722 F.2d at 974,

™ See id. at 963.

™ See id. at 974, 975.

7 See id. at 974-75,
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adaptable to the nceds of all states.”” Thus, the court concluded that
duc process does not require a prompt probable causc hearing.”

C. Perspectives on Procedural Requirements for Emergency Commitment

Constitutionality is only the first step in analyzing any procedural
scheme. Because the United States Constitulion scts only minimum
duc process requircments, stales arc free to provide more than the
minimum requirements mandated by the Constitution.” Thus, even
though a procedural scheme meets due process requircments, the
question remains whether additional due process protections should
be provided. This subsection will explore this question from the per-
spectives of the three interests at stake in the emergency commitment
process: the liberty, the clinical and the public interests.®

1. The Liberty Interest

" A civil libertarian approach to procedural duc process rejects the
idea set forth in Eldridge that procedural safeguards should be deter-
mined by balancing a person’s liberty interest against the government's
interest, the risk of erroncous deprivation of liberty and the probative
value of additional or substitute procedural safcguards.® Under this
analysis, for cxample, the threat of erroncous deprivation of liberty
cannot be outweighed by concerns of government and judicial re-
sources.® Thus, where a pre-deprivation hcaring is not possible, a
prompt post-deprivation hearing should be held as soon as possible.®

With respect to the emergency commitment process, advocates for
prompt probable cause hearings often draw an analogy to criminal
procedure.#* Noting that the law affords accused criminals hearings

71 See id. a1 975 (quoting Addington v, Texas, 441 1.5, 418, 431 (1979)).

"8 See Project Release, 722 F.2d at 974.

™ See, e.g.. Commonwealth v. Johnson, 650 N.E.2d 1257, 1260 1,5 (Mass. 1995); RoBerr F.
WILLIAMS, STATE COXSTITUTIONAL Law: CASES AND MATERIALS 68 (1988); Mark R. Sullivan, Due
Process, 27 Rurcers L,J. 1051, 1058, 1055 (1996).

B0 was first exposed 10 many of the ideas in the following scctions during meetings of the
Massachusetts District Court's ad hoc commiitlee Lo review seclion 12, for which I served as a
research assistant. See infra notes 139-41 and accompanying text.

B See Eldridge, 424 U.S. at 335,

52 See Minority Report of the Ad lloe Committee lo Review G.L. ch. 123, § 12, at 3-4 (Oct.
21, 1997) (unpublished, on file with author) [hercinafier Minority Report] (*The adminisirative
burdens, if any, of this eoncurrent approach are simply ouweighed by the compelling considera-
tions of shorter involuntary admissions, greater protection of individual rights, and closer adher-
cnce o the diclates of the Constitution.”).

83 See id. at 1.

B See Lessard, 349 F. Supp. at 1090.
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within twenty-four hours, they ask why persons committed involuntar-
ily, who are accused of no crime, should be afforded less due process
protection.® Thus, the argument follows that the liberty interest of a
person committed involuntarily is at least as high as that of an accused
criminal.® In support of this argument, advocates for immediatc hear-
ings cile the serious consequences of involuntary commitment, includ-
ing humiliation, polential loss of employment and the stigma attached
to commitment.¥ .

Moreover, the absence of prompt judicial review of cmergency
commitment ignores the intrinsic value of due process.® A prompt
Judicial hearing on commiiment would allow persons 1o have a voice
in the decision to deprive them of their liberty.® Civil libertarians arguc
that this process is cssential to respect the dignity of those committed
involuntarily and to gencrate a sensc of justice and fairness in the
commitment process.®

2. The Clinical Interest

Clinicians emphasize the therapeutic nature of the commitment
proccess, reasoning that they ncither seek to have an adversarial rela-
tionship with their patients nor to deprive patients of their liberty.%!
They believe, therefore, that it is inappropriate to impose a criminal
modcl on whal is essentially a therapeutic process.*”? Rather, it is im-
perative that a procedural scheme both safcguard patients’ liberty and
providc access to clinical care

4 See Shoshana's Psychiatric Survivors' Guide, (visited Jan. 30, 1998) <htip://www.harbor-
side.com/homc/e/cquinox/glossary/hun>. A former patient defines involuntary commitment
as
[ain unconstitutional and horrifyingly abused legal process by which—in the ab-
sence of any destructive activity, and on nothing more than the word of a single
[mental health professionat]—a [person] can be stripped of his civil rights and
imprisoned in a psychiatric facility, with no form of recourse whatsvever, in most
states for a period up to 72 hours.,

See id. )

85 See Lessard, 349 F, Supp. a1 1090,

87 See id. au 1089; Minority Report, supra note 82, at 8; Jupt CnamperLIN, ON Our Owx:
PATIENT-CONTROLLED ALTERNATIVES TO THE MENTAL FEALTII SYSTEM 70, 75, B3 (1978).

88 See Twink, supra note 27, a1 666,

89 See id.

90 See id.

%' See Blackburn, 128 F. Supp. at 1355; Arafeh, 346 F. Supp. al 1269; Donald H. J. Hermann,
Barriers to Providing Effective Treatment: A Critique of Revisions in Procedural, Substantive, and
Dispasitional Criteria in Involuntary Civil Commitment, 39 Vaxp. L. Rev, 83, 94-95 {1986).

92 See Project Release, 722 F.2d at 974-75; Hermanu, stupra note 91, at 94,

98 See Hermanu, supra note 91, at 93-95, 106.
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In addition to expressing concerns that using a criminal modecl in
the commiunent process needlessly antagonizes the doctor-paticnt re-
lationship, many fcar that too many procedural safecguards may scrve
as a barricr to treatment.® Too much judicial scrutiny may make it
difficult to commit many persons in need of trecatment, i.e., the very
persons whom the emergency cominitment process was designed 10
protect.® Thus, while a prompt probable cause hearing may be the best
means ol protecting paticnts’ liberty interests, it may jecopardize their
clinical interests.®

Clinicians also cxpress concern about the burdens that hearings
place on the clinical process. In addition to the harm that hearings
causc o the doctor-patient relationship, they place large demands on
clinicians’ time.*” It is not in the best interest of all patients to have
clinicians decvoling large amounts of time to commitment proce-
durcs——time that could be spent autending to the clinical needs of
patients.®

3. The Public Interest

Concern about the impact of the emergency commitment proce-
dures on the public lcads others o ask whether layers of judicial
review—providing only minimal protection—consumec too many lim-
ited judicial resources.” According to this perspective, socicty cannot

4 See id,

95 See 4d.

96 See id.

97 Sge Thompson v. Commonwealth, 438 N.E.2d 33, 87 (Mass, 1982). In Thompison, the
Supreme Judicial Court of Massachusetts upheld chapter 128, scetion H(b) of the Massachusetts
General Laws, which authorized persons whoe have been {ound guilty of a criminal charge and
comunitted 1o the stale psychiatric hospital o apply for discharge. See id. at 34. The statute
provided for a prompt judicial hearing, See id. au 35. The wrial court granied the Conunonwealth’s
motion for sutmmary judgment of the plaintiff’s application filed pursuant to section (). See id.
On appceal, the plaintiff argued that due process required the burden to rest on the Comton
wealth in section 9(b) procecdings. See id. In concluding that allocating the burden of proof to
the applicant was constitutional, the court reasoned, in part, that placing the burden on the
Commonwealth would result in intolerable fiscal and administrative burdeus because there would
be no eflective means of disposing of or discouraging the filing of frivolous applications by
litigious paticnts, See id. at 37. The court further reasoned that psychiatrists would be forced to
spend substantially more time preparing for and attending judicial hearings instead of caring for
paticnts, and that funds that could be spent for reatment and care of patients would be spent
i1t conducting nunerous adversary hearings. See id. The court, concluded, thercfore, that placing
the burden of proof on the applicant in section 9(b) proceedings did not violate due process.
See 1d.

Y8 See 1d.

9 Spe Eldridge, 124 U.S. a1 348; Thompson, 438 N.E.2d at 37; Report of the Ad Hoc Commiuce
to Review G.L. ch. 123, § 12, at 6 (Qct. 21, 1997) (unpublished, on file with author) [hereinafier
Majority Report].
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focus cxclusively on the interests of the individual whose liberty is
deprived. '™ Rather, the individual’s liberty interest must be considered
in a larger context—one that inctudes consideration of the costs and
time demands that hearings place on the court system.!! Thus, al-
though the cost of providing a post-deprivation hearing cannot justify
totally denying an opportunity to be heard, such considerations may
factor into a determination of whal type of hearing should be held and
when.!® '

4. The Liberty, Clinical and Public Interests Compared

Strict advocacy of any one of the interests involved in the emer-
gency commiunent process presents problems. Critics of the civil lib-
criarian perspective argue that because the purpose of emergency
commitment is therapeutic, it may be detrimental to the patent to
imposc a criminal construct on the process.' While a prompt prob-
able cause hearing may protect a paticnt’s liberty interest, it may also
harm the patient’s clinical interest because it transforms the doctor-
patient relationship from a therapeutic o an adversarial one. Thus, in
the first days of a patient’s cmergency commitment, the doctor must
both treat the patient and oppose him or her in a commitment hear-
ing. Morcover, loo much process may serve as a barrier (o treatment
becausc it may discourage or impede commitment of persons in need
of reatment.'®

Some commentators believe that a patient's liberty is betier pro-
tected by a probable causc hearing held a few days after commitment
than onc held immediately upon commitment.'® Noting that many
acute psychialric episodes subside within one to four days, they reason
that if hearings were required immediately, many patients whose con-
ditions would have improved sufficiently for discharge in a few days
would be retained unnecessarily for long commitment periods. ' T,
however, hearings were scheduled a few days after commitment, then
many patients would improve - sufficiently to be discharged by the
hospital prior to the hearing.'” Moreover, in cases of improper com-

190 See Eldridge, 424 1S, at 348; Thompson, 438 N.E.2d at 37; Thisg, supra note 27, at 715.

10l See Eldridge, 4124 U.S. at 948; Thompson, 438 N.E.2d at 37; Trisg, supra note 27, at 715,

192 See Eldridge, 424 U.S. a1 348; Thompson, 438 N.E.2d at 37; Trieg, supra note 27, at 715.

103 See Hermann, supra note 91, at 94-95,

1M See id.

105 §¢e Stromberg & Stone, supra note 39, at 324,

106 Ser 1d,

107 See id. This argument is consistent with a study of commiunent hearings scheduled in the
Cambridge District Court. See infra notes 115-18 and accomparying text.
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mitment, a delay of a few days may also alford a patient’s counscl
nceded time to marshal the facts of the case before representing his
or her client at a commiument hearing.'®

Critics of the clinical perspective note that it presumes the need
for a clinical relationship.'® Where commitment is improper, there
is no need for a clinical relationship, and the doctor-paticnt relation-
ship is, by definition, adversarial.''? In such cases, concern for a clinical
interest that does not exist jeopardizes the “patient’s” liberty interest.!"!

With respect Lo the public perspective, civil libertarians argue that
liberty intercsts should not be balanced against—much less out-
weighed by—concerns about judicial resources.’'* Under this analysis,
the emergency commitment process should be designed to safeguard
againsl cases of improper commitment and, therefore, must include
prompt judicial review."® Thus, becausc the individual’s liberty is of
primary importance, it cannot be adequately protected by balancing it
against sociely’s concerns about judicial resources.'™

The results of a study of commitment petitions filed in the Cam-
bridge Division of the Massachusectis District Court, however, offcr
support for the public perspective. The study revealed that more than
sixty-seven percent of cmergency commitment hearings scheduled in
the court during an cighteen-month period were canceled.'® Of the
cascs that did not go 0 a hearing, more than half of the paticnts were

19% Sp¢ Letter from Hon. Jonathan Brant, Justice, Cambridge District Court, to Hon. Maurice
Richardson, Dedham District Court 2 (July 21, 1997) {on file with author) [hercinalter Brant].

109 Sep CLIAMBERLIN, Supra note 87, at xiv. ’

110 Iy Susan Rockwell’s case, for example, improper commitment deprived her of her liberty
unjustifiably and proved detrimental to her mental health, See supra notes 1-6 and accompatiying
lexL.

V1 See supra notes 1-6 and accompanying text.

112 See Tr1BE, supra note 27, at 718.

113 See Minerity Report, supra note 82, a1 1.

U4 See Trine, supra nole 27, at 718.

15 Spe Minority Report, supra note 82, at 3 n.4, The referenced study was conducted by Hon.
Jonathan Bran, Justice, Cambridge District Court and member of the Conuniltee. SeeBrant, supra
note 108, at 1. Judge Brant reviewed all petitions for commitmeént filed under sections 7 and 8
in Cambridge District Court during the period from January 1, 1996 to july 15, 1997—a 1otal of
989 cases. See id. Slightly fewer than one-third of these petitions actually reached a hearing. See
id. Of the cases that did not reach a hearing, more that hall of the patients were discharged. See
id. Thus, approximately 38% of patients were discharged between the first and 24th day after
their admission. See id. Adding the roughly five percent of patictts who were discharged as a
result of petitions for commitment being denied, it appears that 413% of paticnts were discharged
ot or belore the 24th day afier admission. See Brant, supra note 108, at 1. Judge Brant noted that
these data reflect only the percentage of persons released afler a petition for commitment has
been filed and that a significant percentage of persons admitted under scction 12 would have
been released without any petition ever having been filed. See id.
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discharged by the hospital."'® Approximately five percent of patients
were discharged as a result of petitions for commitment being de-
nicd.''” This data indicates that involuntary commitment most likely
terminalcs when the hospital decides to discharge the patient or when
the paticnt opts to change his or her commitment status.'’® In light of
such data, those concerned with the effect on the public argue that it
is reasonable to consider the amount of practical protection the com-
mitment hearing process provides relative to the burdens it places on
the judicial system.'"?

II. MassAcHUSETTS REVIEWS ITS EMERGENCY COMMITMENT STATUTE

In 1997, an article in the Boston Globe (the “Globe”) chronicling
abuses of the Massachusctis emergency commitment statute prompted
the Commonwealth 10 review its emergency commitment procce-
dures.'® This section describes that review and the proposed changes
resulting from it. Subscction A describes the Massachuselts emergency
commitment statute and subsection B describes the Globe article that
examined it."*' Subsection C discusses the responses to the Globe
article, including the proposed changes (o the emergency commitment
statute, '

A. The Massachusetts Emergency Commitment Statule

In 1970, Massachusetts enacted a statute providing for the emer-
gency commitment of the mentally ill.'® Under this stawte, commonly

VIG Spe id.

N7 See fd.

18 See id.

% See Thompson, 438 N.E.2d at 37.

120 See Luckolf, supra note 1, at Al.

121 See infra notes 123-38 and accompanying text,

1% Ses infra notes 139-87 and accompanying text,

183 See Mass. GEN. Laws ANN. ch, 123, § 12 (West 1997). Scction 12 states in relevant part;
(a) Any [qualified] physician . ., . who afier cxamining a person has reason o
believe that failure to hospitalize such person would create a likelihood of serious
harm by reason of mental illness may restrain or authorize the restraint of such
person and apply for the hospitalization of such person for a ten day period at a
public facility or at a private facility authorized for such purposcs. . . . If an exami-
nalion is not possible because of the emergency nature of the case and because of
the refusal of the person to consent to such examination, the physician, qualified
psychologist or qualified psychiatric nurse menial health clinical specialist on the
basis of the facts and circumstances may determine that hospitalizalion i3 necessary
and may apply therefore, In an emergeucy situation, if a physician, qualified psy-
chologist or qualified psychiatric nurse mental health clinical specialist is not
available, a police afficer, who belicves that failure 10 hospitalize a person would
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referred 1o as section 12, a qualified physician may admit a person to
a hospital for a ten-day period “[i]l the physician dctermines that
failure to hospitalize such person would create a likelihood of serious
harm by rcason of mental illness.”* If someonc other than a qualilicd
physician makes an application for admission, the person may be
admitted only afier a qualified physician gives the person a psychiatric
examination and determines that failure to hospitalizc would creaic a
likelihood of serious harm by rcason of mental iflness.'® The person
must then be discharged at the end of the ten-day period unless
the hospital files a petition for further commitment with the district
court.' The law permits a maximum of fourteen days between the
filing of a petition for commitment by the hospital and the time of the
judicial hearing on commitment.'” Thus, a person may be commitied
involuntarily without judicial review for a maximum of wenty-four
daysll‘lﬂ

Section 12 contrasts sharply with the statutes ol other statcs, most
of which require, or permit a patient to request, that a hearing be held
within five days after emergency involuniary commitment.' Because
cmergency commitment processes vary gready from state 1o state with

create a likelihaod of serious harm by reason of mental illness may restrain such
person and apply for the hospitalization of such person for 2 1en day period. . ..
{b) Only il the application for hospitalization under the provisions of this section
is made by a physician specifically designated 1o have the authority to admit o a
facility inn accordance with the regulations of the department, shall such person be
admitted to the facility iminediately alter his reception. If the application is made
by someone other than a designated physician, such person shall be given a psychi-
atric examnination by a designated physician immediately after his reception at such
Iacility. If the physician determines that failure Lo hospitalize such person would
create a likelihood of serious harm by reason of mental illness he may admit such
person to the facility for care and treaument,

(dy A person shall be discharged at the end of the ten-day period unless the
superintendent applies for a commitnent under the provisions of sections seven
and cight of this chapter or the person remains on a voluntary status,

See id.

1 fd, § 12(a).

125 See i, § 12(b).

126 See i, § 12(d).

197 See id. 8§ 7(c), 12(d).

12 Spp id, §§ 7(c), 12(d). When cnacted in 1970, section 12 required that hospitals notly
district courts of all emergency commitments and provide evidence that hospitalization was
neceded to avoid serious harm. See Zuckoff, supra note 1, at Al. Il the evidence was “shaky,” an
immediate hearing was required. See id. [n 1971, this provision was dcleted from the statute. See
id.

19 Se id. See generally Conn. Gun. STAT. ANN, § 172-502(d) (West 1998) (person detained
has right 10 request hearing that shall be held within 72 hours, excluding weekends and holidays);
La. Rev. Stat. ANN, tit, 28 § 53.D. (West 1998) {person confined has right to demand hearing
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respect to the standard for commitment, length of commitment and
timing of judicial review, it is dilficult to draw broad conclusions based
on any one aspect of a state’s procedural scheme. ' A stale that re-
quires judicial review within twenty-four hours of commitment may
appear to provide more due process protection than a state that allows
commitment for a longer period. If the state requiritig immediate
Jjudicial review, however, has a low standard for commitment, the due
process protcction it provides is diminished. Nevertheless, according
to a study conducted by the Globe and the American Bar Association’s
Commission on Mental and Physical Disability Law, the twenty-four-day
period of commitment without judicial review permissible in Massa-
chusctts is the longest period of commitment without judicial review
in the country.'™

B. Boston Globe Article Draws Attention to Section 12

On May 12, 1997, a front-page article in the Globe on the emer-
gency commitment process drew public aticntion to section 12,192 The
article described several cases ol apparently improper emergency com-
mitments under section 12, including Susan Rockwell’s case, discussed
in the Introduction.!®® The Globe report cited such abuses of seclion
12 10 illustrate the need for reform of the emergency commitment
process.’™ The Globe investigation revealed that Massachusetts law
permits the longest period of emergency commitment without judicial
review in the nation.’ Specilically, the study conducted by the Globe
and the American Bar Association’s Commission on Mental and Physi-
cal Disability Law found that wwenty-five states and the District of
Columbia require court involvement within seventy-two hours of emer-
gency inveluntary commitment.'* Fourteen other states require courl
involvement within five days of commitinent.’” The laws of the remain-
ing states vary, with most requiring court involvement within six to
cight days.!®

that shall be held within five days); N.Y. MunTaL Hyc. Law § 9.59(a) (McKinney 1998) (patient
iay request hearing that shall be held not more than five days after such request is received).

130 See LEvy & RUBENSTEIN, sufra note 14, at 68-72; Hermann, supra note 91, a1 92,

13! See Don Aucoin & Mitchell Zuckofl, Reform of Emergency Committals Urged Lawmakers Push
Jor Patient’s Rights After Series Exposes Abuses of Law, BosTay GLOBE, May 13, 1997, a B1.

132 See Zuckoff, supra note 1, a1 Al. .

133 See id,

134 Spe id,

135 See id,

136 See id,

137 See Zuckofl, supra note 1, at Al.

198 See id.
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C. Responses to the Boston Globe Series

The Globe series cncouraged the Massachusetts District Court
Committec on Mental Health and Retardation to form an ad hoc
committce (“Ad Hoc Committee”) to take an in-depth look at scction
12."% The Ad Hoc Commiltee was comprised of judges, clinicians,
hospital administrators and attorneys rcpresenting both hospital and
palicnt interests.'* The Ad Hoc Committce sought to determine the
most cfficient and cffective time lines to accomplish the purposcs of
section 12, while minimizing the length of any involuntary hospitaliza-
tion periods for the patients involved." On October 21, 1997, the Ad
Hoc Committee presented a report (“Majority Reportl”) containing
recommendations for revisions to scction 12 to the Massachusctts leg-
islature’s Joint Commitlce on Human Services and Elderly Affairs.'?
Because the patient advocates on the Ad Hoc Committee disagreed
with some of these recommendations, they chose to present their own
report (“Minority Report”) to the Joint Committee.™

1. The Majority Report of the Ad Hoc Committee

The Majority Report adopted four proposals relating to the scc-
tion 12 emergerncy commitment process.’* First, it rccognized the need
for patients admitied through (he emergency commitment process Lo
have immediate access to counscl to address the many concerns that
arisc with involuntary hospitalization.'*® Accordingly, the report pro-
posed that the Committee for Public Counsel Scrvices (“*CPCS”), which

139 §ee Majority Report, supra note 99, at |

M0 Sgg id, The members of the Cominittee were: Paul Barreira, M.D., Deputy Comunissiotier
for Clinical & Prolessivnal Services, Department of Mental Health; Hon. jonathan Bram, Justice,
Cambridge Disurict Court; Doris Carreiro, Esq., Assistant General Counsel, Deparunein of Mental
Health; Robert Fleischner, Esq., Center for Public Representation; Stan Goldman, Esq., Direclor
of Mental Health Litigation, Comumittee for Public Counsel Services; Hon, Timothy Hillman, First
Justice, Worcester Disurict Coury; Jenaifer Honig, Esq., Menial Health Legal Advisors' Commitlec;
Catherine Mahoney, Esq., Deputy General Counsel, Beth srack-Deaconess Medical Genter; Mi-
chael C. Miller, M.D., Director of Ainbulalory Services, Departinent of Psychiaury, Beth Isracl-Dea-
coness Medical Genter, East Campus; Thomas O'Hare, Esq., Legal Counsel, Newton-Wellesley
Hospital; Hon. Maurice H. Richardson, First Justice, Dedham District Court (Chair); Linda
Sahovey, RN, M.S.N,, Clinical Divector, Boston Emergency Services Team; Steven Schwarte, Esq.,
Center for Public Representation; Paul Sumunergrad, M.D,, Chicef of Inpatient Psychiatry, Massa-
chuselts General Hospital. See #d. at attachment. Liaison, District Court Department was John C.
Contors, Esq., Deputy Court Administrator and the Stalf Linison was Marilyn Wellington, Esq.,
Director of Forensic Legal Services, Department of Mental Health, See id.

41 See id. at 2,

M2 Spg il arL 1,

143 See id. a1 2,

144 §ge Majority Report, supra noie 99, at 5.

145 See id, at 2-3.
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provides representation for indigent persons, appoint counsel imme-
diately upon admission of a patient and that the counsel meet with the
patient within twenty-four hours of appointment.' The Majority Re-
portstated that immediate appointment of counsel was the single most
effective method of protecting a patient’s rights.'?

Second, the Majority Report addressed the need for an emergency
commitment procedure to deal with inappropriate cases of involuntary
hospitalization, such as those highlighted in the Globe series."® The
Majority Report proposed that patient’s counsel be able to petition the
local district court for an emergency hearing on the issue of appropri-
ateness ol commitment when counsel or the patient [eels that the
circumstances of admission constituted a misuse of the involuntary
commitment procedures.' The district court would hold emergency
hearings in such cascs on the day that the petition is filed in court or,
at the latest, on the next busincss day.'5?

Next, the Majority Report proposed that hospitals be required to
file a petition for commitment no later than the close of the third
busincss day [ollowing a patient’s emergency admission pursuant to
section 12."%! The clinical representatives on the Ad Hoc Commitice
stated that, in their professional judgment, this three-busincss-day pe-
riod is the minimum amount of time nceded to evaluate a patient
appropriately and to make a determination of the need for continued
involuntary hospitalization,!52

Finally, the Majority Report recommended that a judicial commit-
ment hearing on the petition filed by the hospital be held no later
than the close of the fifth business day from the receipt of the peu-
tion.'”® This would reduce the twenty-four-day period in which a patient
can be involuntarily held under current law without judicial review to
a maximum of cight to twelve days.'™ All of the representatives of the
Judiciary on the Ad Hoc Committee stated that a minimum ol five

V46 See id. at 3.

147 See id. The Committee also propescd that section 12(e) be amended to require iminediate
appoinument of counscl. See id. Section 12(e) provides that x district court judge—alter a hearing
on a petition and the issuance of a warrant of apprehension, if necessary—may order the 10-day
involuntary hospitalization of a person who represcots a likelihood of sericus harin as a result of
mental illness. See Mass. Gen. Laws Asn. ch. 123, § 12(e).

18 See Majority Report, supra note 99, at 3,

3 See id. at 3.

160 See id.

151 See id. at 4.

152 See id.

13 See Majority Report, supra note 99, at 4.

154 See id. at 5.
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business days between the filing of the petition and the hearing was
necessary for the courts Lo process the petition, prepare the case file
and schedule a judge and other stall to travel to the petitioning hos-
pital to hold a hearing.'®

2. Thc Minority Report of the Ad Hoc Committce

Three members of the Ad Hoc Committee, all of whom were
represcntatives of and advocates for persons with mental disabilitics,
opposed the majority proposal for two reasons.'”® First, the majority
proposal did not call for a prompt probable cause hearing in every
case of cmergency commitment to determine whether the initial de-
tention was appropriate.'®” Sccond, the majority proposal did not pro-
vide a prompt judicial hearing on the nced for exicnded commit-
ment,'%

a. Probable Cause Hearing

'The Minority Report advocated a probable cause hearing that
would require the Commonwealth, or its designee (the psychiatrist
and/or the hospital), to prove to a court in cvery case thal the statutory
standard for involuntary commitment was met.’® Relying principally
on Lessard v. Schmidt, the Minority Report stated that duc process
mandaics a probable cause hearing as soon as possible afier the patient
is deprived of his or her liberty.!® Therefore, the Minority Report
rejected the emergency hearing procedurce proposed by the majority
because its purposc was restricted Lo correcting obvious abuses of the
cmergency commitment process, rather than providing a judicial fo-
rum for the determination of probable cause in every casc ol emer-
gency commitment.'S' Morcover, the Minorily Report noted that the
emergency hearing process proposed by the majority requires that the
patient request the emergency hearing and, therefore, bear the burden
of proof.'®

The Minority Report noted that even though the dissenting mem-
bers believed that a prompt probable cause hearing was conslitution-

155 See id. at 4.

166 Spe Minorily Report, supra note 82, at 1.
157 Spe id.

158 See 1dl,

159 Sea id,

160 See fd,

181 Sge Minority Report, supra note 82, at 2.
162 See id,
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ally mandated, they agreed during meetings of the Ad Hoc Commitice
that a full commitment hearing within a very short period of time after
commitment would obviate the need for a probable cause hearing in
most cases.'® The dissenting members offered this approach as an
alternative to the Majority Report.!® The Ad Hoc Committee’s final
recommendation, however, which rejected the minority’s alternative
approach, made the absence of a prompt probable cause hearing
unacceplable to the minority.!®

b. Length of Time Before Judicial Hearing on Extended Commitment

The dissenting members also disagreed with the time frame pro-
posed by the majority for scheduling a hearing on extended commit-
ment, namely, requiring that the hospital file a petition for commit-
ment within three business days and that the court schedule a hearing
on the hospital’s petition within five business days.® The Minority
Report stated that in light of the Ad Hoc Committee’s decision not to
recommend a mandatory probable cause hearing, the proposed time
frame for judicial review was unreasonably long.1”

As an alternative to the Majority Report, the Minority Report
proposed that the three-business-day time period during which the
hospilal may file 2 commitment petition runs concurrently with the
five-business-day time period the court has to schedule a hearing.'®
This concurrent approach would reduce the amount of time a patient
may wait for a court hearing from eight business days to five business
days.'® Specifically, the minority's concurrent approach would require
that on the first business day after the patient’s involuntary admission,
the hospital notily both CPCS, which would promptly appoint an
attorney Lo represent the person, and the court, which would tenta-
tively schedule a hearing within five days.'™ If the hospital then files a
comniitment petition, the hearing would be confirmed.'” If the hos-
pital does not file a petition, the hearing would be canccled.’”?

163 See id.
161 Spe id.
65 See id,
166 Sop Minority Report, supra note 82, at 3.
167 See id.
168 See id.
160 See id.
170 See id,
17! See Minority Report, supra note 82, at 3.
172 See id.
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In the Majority Report, the Ad Hoc Committee stated that the
minority’s concurrent approach was unacceptable o the majority, in-
cluding all of the judiciary department members, because it would
require courts to sct up schedules for judges lo go to hcarings that
might never be held. In particular, the majority described such a system
as “an undcsirable aberration to the normal filing process in our busy
court system.”” The Minority Report stated that the canceled hearings
that would inevitably result under this concurrent approach alrcady
occur in the current commitment process.'” Under the present system,
hearings are frequently canceled because the hospital decides Lo with-
draw its petition or the person agrees (o remain at the hospital on a
voluntary basis.'” The Minority Report notced that the study ol com-
mitment petitions filed in the Cambridge Division of the Massachusetts
District Court revealed that more than sixty-seven percent of scheduled
hearings are canceled for these reasons under the present system. '

4. Constitutionality of Proposed Changes 1o Section 12

The Supreme Court’s summary affirmances of both Logan v. Ara-
feh and French v. Blackburn, in which threcjudge pancls upheld statuics
permilting forty-five and (en-day periods of commitment without a
hearing, respectively, indicate that the emergency commitment proce-
dures proposed by the Majority Report satisfy due process require-
ments.!”” These decisions suggest that the abscnce of a prompt prob-
able cause hearing in these proposals does not violate due process.'™
Rather, as the Second Circuit reasoned in Project Release, the constilu-
tionality of a statute should depend on the totality of the procedural
scheme.!™

The Majorily Report calls for a time frame that would provide
judicial review within eight business days of commitment.'® Addition-
ally, it advocates for an cmergency system whereby paticnts could ob-
tain immediate hearings when the circumstances ol admission consti-

V7% Majority Report, supra note 99, at 6.

174 See Minority Reporl, supra note 82, at 3.

175 See id.

176 Seg id. at 2 n A,

177 See French v Blackburn, 428 F. Supp. 1351, 1356 (M.DLN.C. 1977), aff'd mem., 443 U.S.
901 (1979); Logan v. Arafch, 346 F. Supp. 1265, 1268 (D. Conn. 1972), aff'd sub nom. Briggs v.
Arafeh, 411 U.S. 911 (1973); see alse Hicks v. Miranda, 422 U.S. 832, 34445 (1975) (United States
Supreme Court summmary decisions arc binding on lower courts).

178 Sep Blackburn, 428 F. Supp. at 1356; Arafeh, 346 F. Supp. al 1268.

17 See Project Release v. Prevost, 722 F.2d 960, 974, 975 (2d Cir. 1983).

180 See Majority Report, supra note 99, at 5.



694 BOSTON COLLEGE LAW REVIEW [ Vol. 40:673

tute a misuse of the involuntary commitment process.”® Furthermore,
the opportunity for patients to have counsel appointed immediately
will enhance their ability to take full advantage of these hearings. '8
Thus, when considered as a whole, the layers of due process protection
provided by this proposal comport with due process.'s3

The Minority Report’s position that due process requires a prompt
probable cause hearing is not supported by case law.’¥ The Minority
Report relies principally on the United States District Court’s reason-
ing in Lessard to support its contention that due process requires a
probable causc hearing as soon as possible after commitment.'® The
Supreme Court's affirmances of Blackburn and Arafeh cffectively over-
ruled Lessard." Thus, the Minority Report’s assertion that duc process
requires a prompt probable cause hearing is unfounded.'®?

I1I. ANALYSIS OF PROPOSED EMERGENCY COMMITMENT PROCEDURES

An ideal emergency commitment process is one that best protects
paticnts’ rights in practice.’® To develop such a process, it is cssential
lo recognize that in most cases, emergency commitment affects both
the liberty interests and the clinical interests of the patient.'s? Striking
a workable balance between these competing interests requires consid-
cration of this issuc from the civil libertarian, clinical and public
perspectives. The Ad Hoc Commitlee’s Majority Report, described
above, best respects both liberty and clinical interests because it bal-

181 See id. at 3-4.

182 Sep id. at 5.

183 See Project Release, 792 F.2d at 974, 975.

¥ See id. at 974-75; Blackburn, 428 F. Supp. at 1356; Arafeh, 346 F. Supp. a1 1268.

185 See Minarity Report, supra note 82, at 1,

18 See Blackburn, 428 F. Supp. al 1356; Lessard v, Schmidt, 49 F, Supp. 1078, 1091 (E.D. Wis.
1972); Arafeh, 346 F. Supp. at 1268,

87 See Blackburn, 428 F. Supp. at 1356; Arafeh, 346 F. Supp. at 1268. The Minority Report
stated that “[i]n a series of consistent constitutional decisions, numerous federal courts held that
statcs must provide a prompt probable cause hearing after a person is involuntarily detained.”
Minority Report, supra note 82, at 1. In support of this siatement, the report cited Lessard and
Cannon v. Garland County, 948 F. Supp. 1368 (W.D. Ark. 1996). See id. In Cannon, the United
States District Court for the Western District of Arkansas held that an Arkansas involuntary
cotimiunent statuie that allowed a hearing to be held up o 11 days afler admission violaled
constitutional due process requirements. See Cannon, 948 F. Supp. at 1369, 1380, The Eighth
Circuit Court of Appeals later vacated the district court’s decision, however, because it concluded
that the plaintiff lacked standing. See Cannon v. Garland County, 141 F.3d 1167, 1998 WL 172612,
at *1 (Bth Cir. 1998) (unpublished disposition).

18 See Hermann, supra note 91, at 91-95,

16U See id,
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ances the need for prompt judicial review afier deprivation of liberty
with the clinical necds of patients.!®

First, the time frame for judicial review proposed by the Majority
Report would clfectively serve both clinical and liberty interests.'®!
Requiring hospitals to file a petition for commitment within three
business days of emergency commitment marks a significant reduction
from the present ten-day period permitted by scction 12,1 Morcover,
because many acute psychiatric episodes subside within once to four
days, the threc-business-day period would allow the hospital 1o make
an informed decision on the need for further commitment or to
decide that the patient has improved sufficicntly to be released.™
Second, the Majority Report's recommendation that a judicial commit-
ment hearing on the petition filed by the hospital be held within five
business days of receipt of the petition represents a fair balancing of
the patient’s right to a hearing and the burdens the hearing process
places on the judicial system.'™ In considering this five-day period, it
is important to note that the Majority Report suggests that these hear-
ings be held at the hospitals and to recognize the scheduling difficul-
tics that this may pose.'® Holding the hearings at the hospitals is less
disruptive for patients and makes the process scem less criminal in
nature.!% Morcover, by not requiring physicians to travel to court, it
also reduces the amount of time that the commitment proccss takes
away from physicians’ clinical duties.'"

Although cmergency commitment for eight business days without
judicial review may seem outrageous when compared to the due proc-
css procedures afforded by the criminal justice system, in practice, this

190 See Majority Report, supra note 99, at 5.

19! See id.

192 §gp Mass. Gun. Laws ANN, ch. 123, § 12(d).

14 See Stromberg & Stone, supra note 39, a1 824

1% Ses Majority Report, supra note 99, at 5.

195 See id. av 4.

196 5ome people who have been involuntarily committed, however, belicve that hearings
should be held at courthouses. On April 7, 1998, the Massachusctts legislature’s Joint Commitiee
on Human Services and Elderly Affairs held a hearing on a bill to revise scetion 120 The bill
incorporated all of the proposals of the Majority Report, See FLR. 5402, 180th Leg., 2d Spec. Scss.
(Mass, 1998). At the hearing, scveral persons who had been involuntarily committed testified that
commitment hearings should be held at courthouses. Sez An Act to Reform the Civil Commitment
Process for Persons with Mental Hiness: Hearing on ILR, 5402, 180th Leg., 2d Spec. Scss, (Mass.
1998) (statement of judi Chamberlin). For example, Judi Chamberlin, an advocaie for persons
with mental disabilitics who was once involuntarily commiued herself, stated that hearings held
in hospitals do not miake impressions on patients as being judicial process. See id. Ms. Chamberlin
testificd that patients want “their day in court.” See id.

197 See Thompson v. Commonwealth, 438 N.E.2d 33, 37 (Mass. 1982) (expressing concern
about demands judicial hearings place on psychiatrisis’ ime).
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'~ time frame provides more duc process protection than would an im-
mediate probable cause hearing.™ If a hearing were held immediately
after admission, physicians would be forced 1o seek commitment for
many paticnts whose condition might improve sufficiently for them to
be released a few days later. " If a hearing were held after cight business
days, however, such patients would be released prior 1o courl involve-
ment.?® Moreover, because judges scem unwilling to second-guess the
Jjudgment of physicians, immediate probable cause hearings would
likely result in rubber stamps on physicians’ commitment petitions.2!
The Cambridge District Court study that revealed that only five percent
of patients for whom commiunent petitions were filed were discharged
as a result of the petitions being denicd indicates that judicial review
is not a patient’s best means of securing an carly discharge.® Faced
with the decision of rcleasing a patient whose mental illness, according
to a physician, poses a serious harm to him or herself or others, most
judges would defer to the professional judgment of the physician.
Thus, although an immediate probable cause hearing would, in the
abstract, comport more with civil libertarian notions of fairness, in
practicc, a hearing held some days after admission would provide
greater protection for a person’s liberty.?

Furthermore, the procedure for requesling an emergency hearing
when counsel or the patient fecls that the circumstances of admission
constitute a misuse of section 12 would provide an additional layer of
protection.® This emergency hcaring process would address the con-
cern that the time frame of the emergency commitment process pre-
sumes a nced for a clinical relationship. Thus, in cases such as Susan
Rockwell's, where there was no basis for admission under section 12,

198 See Strotberg & Stone, supra note 39, at 524.

199 See id,

™ See id.; Brant, supra note 108, at 1,

201 See Branl, supra note 108, at 1 (estimaling approximately five percent of patients dis-
charged as a result of petitions for commitment being denied); see also Kenneth L. Appelbaum,
M.D. & William I'L. Fisher, Ph.D., Judges' Assumptions About the Apbropriateness of Civil and Forensic
Commitment, PSYciiiaTrIC SERVICES, May 1997, m 711. A survey ol Massachusetts district court
Judges asked il they ever “felt concerned that the mental health systemn might inadequately treat
or premawrely discharge a patient” who had been civilly commiued. Id. Fifty-four judges, 93.1%
of those who responded, acknowledged having concerns about the adequacy of treatment or
confinement in the civil menual health system, See id. Although this survey does not relate directly
to the likelihood of a judge's denying a commitnent petition, it does provide some insight into
Judges’ views of the commitmenl process.

202 See Braw, supra note 108, at 1.

0 See Stromberg & Stone, supra note 39, at 324,

%01 See Project Release v, Prevost, 722 F2d 960, 974 (2d Cir. 1983); Majority Report, supra
note 99, at 3-4,
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paticnts can petition the court for a hearing to be held no later than
the next business day after the petition is filed.#?

One potential probiem with such an emergency hearing process,
however, is defining the grounds [or requesting a hearing. The Major-
ity Report does nol contain specific guidelines for the emergency
hearing process. The criteria for an emergency hearing must be suf-
ficiently narrow so that these hearings do not become routine.2¥ Be-
cause all section 12 commitments are involuntary, most patients would
undoubicdly fecl that their admissions were improper and that they
deserve emergency hearings. A patient’s disagrecement with his or her
admission under scction 12, however, is not necessarily tantamount to
. an improper commitment and should not trigger an emergency hear-
ing in every case. Morcover, if such emergency hearings were to be-
come a substitute [or the regular system of judicial review, they would
be counterproductive to the patients’ interests and would overburden
the judicial system.?” Therefore, emergency hearings should be avail-
able only when the circumstances of the emcrgency admission suggest
that the admitting physician did not make reasonable cfforts to ensurc
thal commitment was nccessary, e.g., when the admitting physician did
not conduct a thorough cxamination of the paticnt.

Of all the elements of the proposals described in Part I, perhaps
the most significant is the element calling for immcdiate appointment
of counsel.?® Appointing counsel immediately would scrve the inter-
ests of patients, physicians and the courts because it would increase the
likclihood of an extra-judicial resolution of improper section 12 admis-
sions. Where a paticnt’s admission under scction 12 was a clear abusc
of the process, the patient’s counsel would be able to work with the
physician and the hospital’s counsel to resolve the matter immediately.
In Susan Rockwell's case, for example, immediate appointment of
counsel almost certainly would have resulted in her being discharged
more quickly.?”® Appointed counsel could have facilitated her discharge
by arranging a conlerence between the admitting physician and Rock-
well’s psychiatrist.2'* Morcover, even in cases of proper admission, im-
mediate appointment ol counsel would enhance patients’ rights.*"* If

205 See Majority Report, supra note 99, at 3-4,

208 of Thompson, 498 N.E.2d at 37 (noting intolerable liscal and adininistrative burdens that
would result if there were no means of disposing or discouraging filing of frivolous applications
pursuant lo Mass. Gen, Laws ch. 123, § 9(b)).

207 See Mathews v. Eldridge, 424 U.S. 819, 84B (1976); Thompson, 438 N.E.2d m 87,

208 See Majority Report, supra note 99, a1 3.

209 Sge supra notes 1-6 and accompanying, text.

110 See stipru notes 1-6 and accompanying text,

211 See CUAMBERLIN, supra nole 87, at 36.
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patients believe that the physicians are not acting in their best interests,
counsel may be the only person whom the patients believe they can
trust.?' [t should be noted, however, that requiring immediate appoint-
ment of counsel would place an added burden on CPCS. Therefore,
the Commonwealth should provide CPCS with sufficient funding so
that it would be able 10 meet this demand.

It is worthwhilc to note that the Minority Report calling for a
prompt probable cause hearing was supported exclusively by patient
advocates and representatives.?’® This may signal a fundamental clash
of perspectives on what should be the goals of cinergency commitiment
procedures.** Whereas the Majority Report balances the clinical and
liberty interests of patients, the Minority Report focuses exclusively on
the patent’s legal rights. The primary goal of the Minority Report
appears 1o be to design a system that will meet the needs of the
relatively small percent of persons admitted improperly under section
12,28 In doing so, it does not address the clinical needs of the majority
of patients who are properly admitted.?'¢ If one looks at the involuntary
commitment process only from the perspective of the criminal justice
system, it is easy Lo reject the idea that liberty interests should be
balanced against clinical interests.?'” If, however, one acknowledges the
therapeutic aspect of the involuntary commitment process, considera-
tion of a paticnt’s clinical nceds is essential to protecting a patient’s
rights 213

CONCLUSION

An cmergency commitment statute should reflect the fact that the
emergency commitment process affects both liberty and clinical inter-
ests. Because the emergency commitment process deprives persons of
their liberty, persons subject to it must have a means of quickly chal-
lenging physicians’ decisions to admit them. At the same time, how-

212 See id.

#13 See Minority Report, supra note 82, at 1. The intraduciory paragraph of the Minority
Report states: “Several members of the Committee strongly disagree with the recommendations
of the majority. These members are all representatives and advocates for persons with menal
disabilities.” /d. ’

24 See id.

%15 See id. a1 2. The Minority. Report criticized the emergency hearing process ptoposed by
the Majority Report because its purposc was “restricted to correcting obvious abuses in the
emergency detention process, rather than providing a judicial foru for all involuntarily detained
persons for the constitutionally-required determination of probable cause.” fd,

218 Sge Hermann, supra note 91, aL 94-95, 106,

27 See id.

18 See id.
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ever, it must be remembered that the purpose of the emergency com-
miumnent process is therapeutic and that the conscquences of failing 1o
admit somcone when warranted can be severe. The most effective
means of protecting these competing interests is to appoint counsel
immediately and o provide a procedure for requesting an cmergency
hearing when counsel or the patient feels that the circumstances of
the admission constituted a misusc of the emergency commitment
process. This would allow for fast resolution of cases of improper
commitment in which there are no clinical interests at stake. For cascs
ol emergency commiunent that do not require emergency hearings,
judicial review within eight business days would provide protection of
patients’ liberty interests and allow time for possible cxtra-judicial
resolutions of the involuntary commitments. Equally important, a hear-
ing within cight business days would provide physicians sufficient time
to make informed decisions on the need for continued commitment
and, therefore, best protect patients’ clinical interests.

MARYBETH WALSH
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