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Herbert Wechsler who, as his use of statements by Justices Jackson and
Frankfurter illustrates, elevated the argument and the imagery to the
level of nearly pure myth:
“Liberty is not the mere absence of restraint, it is not a spontane-

ous product of majority rule, it is not achieved merely by lifting under-

privileged classes to power, nor is it the inevitable by-product of

technological expansion. It is achieved only by a rule of law.” Is it not

also what Mr. Justice Frankfurter must mean in calling upon judges

for “allegiance to nothing except the effort, amid tangled words and

limited insights, to find the path through precedent, through policy,

through history, to the best judgment that fallible creatures can reach

in that most difficult of all tasks: the achievement of justice between

man and man, between man and state, through reason called law757
As in the substantive story, Fuller and Wechsler’s procedural constitu-
tionalism, viewed as narrative, exudes a contentment with constitutional
institutions as well as a romantic insistence that, through constitutional-
ism, power and right converge:

Having said what I have said, I certainly should add that I offer

no comfort to anyone who claims legitimacy in defiance of the courts.

This is the ultimate negation of all neutral principles, to take the bene-

fits accorded by the constitutional system, including the national mar-

ket and common defense, while denying it allegiance when a special

burden is imposed. That certainly is the antithesis of law.5®

The analytic difference between the substantive and procedural the-
ories turns on the degree of generality each theorist finds crucial to a
moral conception of law. The aesthetic difference between the two theo-
ries read as stories also turns on the degree of rationalist detachment
from experience that each embraces. Wechsler’s story, unlike Corwin’s
and perhaps unlike Dworkin’s, falls in the most comic phases of ro-
mance. It is, to borrow Frye’s terms, as “reflective, idyllic [a] view of
experience from above”™ as is possible; its mood is one of complete “con-
templative withdrawal.”¢® As in the later works of Shakespeare, Wechs-
ler’s narrative voice shows a pronounced tendency “to the moral
stratification of characters.”’® His “arrangement of characters”—with
judges and legal thinkers on the top of the hierarchy—is “consistent with
the detached and contemplative [rationalist] view of society taken in this
phase.””' The judge is detached and contemplative; thus, in Wechsler’s

67 Wechsler, supra note 22, at 16 (quoting R. Jackson, The Supreme Court in the Ameri-
can System of Government 76 (1955) and F. Frankfurter, Chief Justices I Have Known, in Of
Law and Men 158 (P. Elman ed. 1956)) (emphasis added).

68 Id. at 35 (emphasis added).

69 N. Frye, supra note 4, at 202.

70 Id.

1 1d.
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narrative, the judge clearly embodies the Rule of Law.?2

3. The Appeal of Romance

Why does chivalric romanticism persist, either in narrative litera-
ture or in jurisprudence? Frye attributes its persistence partly to its polit-
ical function—comic romance reinforces the chivalric morality of the
socially powerful.” The same is clearly true of jurisprudence: as Ben-
tham noted, the natural lawyer’s identification of law with a higher mo-
rality almost always serves the ends of the powerful.”* The claim to
virtue legitimates the claim to power. This accommodation no doubt
accounts in part for the durability of the natural law tradition.

Shakespeare provides a lovely example of this phenomenon in Rich-
ard II. As long as “Heaven guards the right,” and as long as King Rich-
ard is the deputy elected by the Lord, Richard cannot be deposed, nor is
there any reason he should be. Richard himself makes the argument:

So when this thief, this traitor Bolingbroke,

Who all this while hath reveled in the nigh

Whilst we were wand’ring with the Antipodes,

Shall see us rising in our throne, the east,

His treasons will sit blushing in his face,

Not able to endure the sight of day,

But self-affrighted tremble at his sin.

Not all the water in the rough rude sea

Can wash the balm off from an annointed King.

The breath of worldly men cannot depose

The deputy elected by the Lord.

For every man that Bolingbroke hath press’d

To lift shrewd steel against our golden crown,

God for his Richard hath in heavenly pay

A glorious angel. Then, if angels fight,

Weak men must fall, for heaven still guards the right.”s
Similarly, in the romantic conception of sovereignty, moral and legal
commitments to a particular rule or ruler are aligned: a law that is con-
stitutional is therefore both valid and just, and a man divinely anointed
will surely be just as well as powerful.”¢

72 The criticism of Wechsler's “neutral principles” thesis is extensive. For a summary, see
J. Ely, supra note 37, at 54-55, 212-13 nn.58-60.

73 See note 49 and accompanying text supra.

74 J. Bentham, A Commentary on Humphreys’ Real Property Code, in 5 Works, supra
note 3, at 389, 389.

75 W. Shakespeare, Richard the Second 76-77 (act 3, scene 2, lines 47-62) (M.W. Black ed.
1959).

76 Dworkin makes the astounding claim in Taking Rights Seriously that every sincere
moral objection to a law in our culture has a constitutional analogue. This argument seems
peculiarly nostalgic and dated. R. Dworkin, supra note 3, at 206-19.
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This political explanation, however, is not ultimately satisfying, be-
cause the logic of the natural lawyers’ claims is easily manipulated. As
Bentham also noted, the identification of law and morality can serve the
end of anarchy as well as the ends of the powerful.”? Shakespeare’s Rich-
ard 11 is finally history, not romance, and in that history, Richard’s invo-
cation of romantic imagery eventually works against his sovereignty. Ifa
Prince’s edict evidences a lack of morality, the prince is not a Prince and
his edict not a law. Similarly, a properly passed statute that fails to ac-
cord “due process” is a bad law and ought not to be enforced. Natural
law, like other forms of narrative romance, serves the revolutionary as
well as it serves the reactionary.

And yet, the natural law movement in Western culture has yielded
potent, often inspiring, and occasionally profound insights. When natu-
ral law is viewed as romantic narrative, this phenomenon is neither para-
doxical nor troubling. The natural law traditions in jurisprudence and
romantic narrative share deep human roots. The appeal of both is simply
that we want power to be loving. The divinely anointed King embodies
what not only natural lawyers, but to some extent all of us, still crave: a
powerful sovereign who is moral and just; a powerful figure who loves us.
Like romantic literature, natural law claims are childlike: they express
our deeply felt needs for security, protection, and the perfect love of
those who provide it. The quest of the romantic narrator and the consti-
tutionalist is ultimately for a “nostalgic goal”: an “imaginative golden
age in time and space,” when power and morality—law and justice—
emanate from the same source.”® The persistence of that quest evidences
the depth of our craving for assurance that the story of the community
will have a happy ending and that we are being cared for, even if the
evidence of our senses—our history—is very much to the contrary.

In reality, we know that we have not even adequately described,
much less attained, a society that fulfills both our childlike needs and the
demands of our more adult intellects. Perhaps our desire to see power
and moral virtue converge will never be satisfied by a particular legal
power. But unless and until that political, aesthetic, and primal desire is
satisfied, natural law will continue to be a central force in jurisprudence,
and romantic literature will continue to thrive.

B. Irony and Realistic Jurisprudence: The Positivist Separation of
Law and Morality

Frye explains that the ironic narrative method, in contrast to the

77 J. Bentham, A Fragment on Government, in 1 Works, supra note 3, at 221, 287; see
Hart, Positivism, supra note 26, at 597-98.
78 See N. Frye, supra note 4, at 186.
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metaphoric and idealistic method of romance, is characterized by a radi-
cally empirical commitment: Do not expect anything or anyone to be
other than he, she, or it appears.? The world is as it is experienced—
nothing less, but certainly nothing more. Abstractions are either ephem-
eral, and therefore unknowable, or false, and therefore misleading. The
ironic narrator orders his hero’s life pragmatically on the basis of experi-
ence, not on the basis of either pretended truths underlying that experi-
ence or promises regarding the future.? Consequently, ironic narrative
is typically dominated by skeptical, often satiric attacks on the purport-
edly complete characterizations of knowledge proffered by various forms
of romanticism.8!

Like the romantic method, the ironic method merges with comedy
at one extreme and with tragedy at the other. As a result, Frye explains,
the ironic method encompasses a spectrum of realistic narrative visions,
ranging from a gentle, generally benign skepticism to a horrific nihilism.
In the first comic stages of irony the ironic narrator couples a comic,
communitarian vision of society with his methodological insistence on
experiential fact. He consequently cmploys a gentle, benign, satiric
method to expose the shared, communal reality behind religious, moral,
intellectual, and literary conventions.8? In the middle stages, social con-
ventions are not just satirized but are stripped away, revealing a shared
but often painful human community.®? Finally, the most tragic stages
reveal the meaninglessness of suffering itself. All moral referents are
completely lost; the world suffers, and there is neither relief from nor

73 1d. at 154-55.

80 [Irony and satire are] the mythical patterns of experience, the attempts to give form to
the shifting ambiguities and complexities of unidealized existence. We cannot find these
patterns merely in the mimetic or representational aspect of such literature, for that
aspect is one of content and not form. As structure, the central principle of ironic myth
is best approached as a parody of romance: the application of romantic mythical forms
to a more realistic content which fits them in unexpected ways. No one in a romance,
Don Quixote protests, ever asks who pays for the hero’s accommodation.

Id. at 223.

81 Satire has an interest in anything men do. The philosopher, on the other hand, teaches a
certain way or method of living; he stresses some things and despises others; what he
recommends is carefully selected from the data of human life; he continually passes
moral judgments on social behavior. His attitude is dogmatic; that of the satirist prag-
matic. Hence satire may often represent the collision between a selection of standards
from experience and the feeling that experience is bigger than any set of beliefs about it.
The satirist demonstrates the infinite variety of what men do by showing the futility, not
only of saying what they ought to do, but even of attempts to systematize or formulate a
coherent scheme of what they do. Philosophies of life abstract from life, and an abstrac-
tion implies the leaving out of inconvenient data. The satirist brings up those inconven-
ientdata. ...

Id. at 229.
82 Id.
83 Id. at 232-36.
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sense in that ultimate experience.®4
The visionary range of the ironic mode can be viewed as:

COMEDY

(Satirization of romantic
delusions)

(Denunciation of romantic
charade)

ROMANCE IRONY

(The Method of Experience)

(Resignation to nihilism; the
moral and aesthetic emptiness
behind the romance)

TRAGEDY

Like the ironic storyteller, the legal positivist employs a radically
empirical method that is saturated with experiential fact. The positiv-
ist’s story of law’s sovereignty is rigorously experiential: Law is the con-
sequence of legislation and adjudication, both being real events caused by
physical forces.®> Human beings, not disembodied “neutral principles,”
decide cases and enact statutes. Similarly, the practical person
experiences jail sentences and damage remedies, not “general rules of

84 Id. at 236-39.

85 See, e.g., J. Gray, The Nature and Sources of the Law (1909); Bingham, What Is the
Law? (pts. 1 & 2), 11 Mich. L. Rev. I, 109 (1912); Holmes, supra note 3, at 459 (*If you want
to know the law and nothing else, you must look at it as a bad man who cares only for the
material consequences which such knowledge enables him to predict . . . .”); Hutcheson,
Lawyer’s Law and the Little, Small Dice, 7 Tulane L. Rev. 1 (1932).
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law,” as the essence of law. To the legal pragmatist, whether narrator,
theorist, or actor, generalities have no function, no historical impact, no
experiential presence and therefore no meaningful existence. Law is the
story of history and experience. In Holmes’s famous formulation, law is
experience, not logic; it is the “story of a nation’s development.’’86

What the natural lawyer purports to discover as “truth” or as “law”
are not, then, aspects of the real world, but merely the products of his
own introspection. In Justice Holmes’s colorful phrase, what we believe
as true and eternal is that collection of propositions which we “cannot
help” but believe.8? Just as the ironic narrator exposes the counterfactual
myths underlying romance, the positivist exposes the romantic delusions
underlying the natural lawyer’s convictions. Holmes’s attack on the cer-
titudes of the natural law tradition is a classic instance of the ironist’s
satirization of the abstractions of romanticism:

It is not enough for the knight of romance that you agree that his
lady is a very nice girl—if you do not admit that she is the best that
God ever made or will make, you must fight. There is in all men a
demand for the superlative, so much so that the poor devil who has no
other way of reaching it attains it by getting drunk. It seems to me
that this demand is at the bottom of the philosopher’s effort to prove
that truth is absolute and of the jurist’s search for criteria of universal
validity which he collects under the head of natural law.

. . -

The jurists who believe in natural law seem to me to be in that
naive state of mind that accepts what has been familiar and accepted
by them and their neighbors as something that must be accepted by all
men everywhere.58
More recently, Professor Unger has mocked the modern variant of the
romantic’s insistent need to identify power as the prerequisite of justice—
or in Unger’s phrase, “power and perception as right:
The legal academy . . . dallied in one more variant of the peren-
nial effort to restate power and perception as right. In and outside the

86 The life of the law has not been logic: it has been experience. The felt necessities of the
time, the prevalent moral and political theories, intuitions of public policy, avowed or
unconscious, even the prejudices which judges share with their fellow-men, have had a
good deal more to do than the syllogism in determining the rules by which men should
be governed. The law embodies the story of a nation’s development through many cen-
turies, and it cannot be dealt with as if it contained only the axioms and corollaries of a
book of mathematics. In order to know what it is, we must know what it has been, and
what it tends to become. . . . The substance of the law at any given time pretty nearly
corresponds, so far as it goes, with what is then understood to be convenient; but its
form and machinery, and the degree to which it is able to work out desired results,
depend very much upon its past.

0.W. Holmes, supra note 3, at 1-2.
87 Holmes, Ideals and Doubts, 10 III. L. Rev. 1, 2 (1915).
88 Holmes, Natural Law, 32 Harv. L. Rev. 40, 40-41 (1918).
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law schools, most jurists looked with indifference and even disdain

upon the legal theorists who, like the rights and principles or the law

and economics schools, had volunteered to salvage and recreate the

traditions of objectivism and formalism. These same unanxious skep-

tics, however, also rejected any alternative to the formalist and objec-

tivist view. Having failed to persuade themselves of all but the most

equivocal versions of the inherited creed, they nevertheless clung to its
implications and brazenly advertised their own failure as the triumph

of worldly wisdom over intellectual and political enthusiasm. History

they degraded into the retrospective rationalization of events. Philoso-

phy they abased into an inexhaustible compendium of excuses for the

truncation of legal analysis. The social sciences they perverted into the

source of argumentative ploys with which to give arbitrary though
stylized policy discussions the blessing of a specious authority.??

Just as natural law embraces the substantive range of romantic nar-
rative, so legal positivism, the jurisprudential method of experience, cov-
ers the substantive range of ironic narrative. Depending upon the
substantive vision with which it is coupled, the positivist method ranges
from gentle satirization of the natural lawyer’s theories, through angry
denunciation of their deceptions, and finally to resigned acceptance of the
finality of perceived “reality” and rejection of imaginative and spiritual
alternatives. Most of the legal realist writings from the first part of this
century, as well as the various contemporary forms of legal thinking that
are their legacy, combine the ironist’s insistence on fact and experience
with a comic vision of the communitarian basis of law.?¢ That combina-
tion is central to comic irony. Most of the critical legal studies move-
ment also combines an experiential or historical method with a
communitarian vision of the possible. It differs from legal realism, how-
ever, in that it sees horror in the present and comic romanticism as not
just delusion but outright deception.®® Such a combination characterizes
Frye’s mid-level irony: ultimately comic, but very much aware of its
proximity to the demonic.9? Finally, the law and economics movement
has inherited from Hobbes an experientialism coupled with a denial of
the relevance, and perhaps even the existence, of morally superior imagi-
native worlds.®® These are the working assumptions of the tragic ironist.
The range of visions our jurisprudential method of experience covers
thus correlates tightly with the range of vision embraced by ironic
narrative:

89 Unger, The Critical Legal Studies Movement, 96 Harv. L. Rev. 561, 674-75 (1983).

%0 See, e.g., M. Cohen & F. Cohen, Readings in Jurisprudence and Legal Philosophy 369-
526 (1951) (including an excellent collection of realist writings).

91 See, e.g., Unger, supra note 89, at 575.

92 See N. Frye, supra note 4, at 236-37.

93 See, e.g., A. Polinsky, An Introduction to Law and Economics (1983).
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LIBERALISM
(Comedy)

(Satirization through use of
experience of natural law
claims; Bentham vs.
Blackstone; the legal
realists vs. the formalists)

(Denunciation through use of
experience; critical legal
studies)

NATURAL LAW ————————— LEGAL POSITIVISM
(Irony)

(Resignation through use of
experience; Hobbes and the
modern economists)

STATISM
(Tragedy)

1. Comic Irony: Reform and Satire

Just as the bulk of our romantic jurisprudence is comic in outlook,
so the vast bulk of our ironic jurisprudence, from the reform-minded
Benthamites®* through the American realists®s to much of the critical
legal studies movement,®® falls within Frye’s comic stages of satire. Such
positivist jurisprudence, like first-stage narrative irony, uses experience to
rebut gently the romantic’s claim that law is a function of principled
generality,%” rules themselves,® higher moral truths,® or the Rule of

94 See, e.g., H.L.A. Hart, Essays on Bentham: Studies in Jurisprudence and Political The-
ory (1982).

95 See, e.g., R. Summers, Instrumentalism and American Legal Theory (1982).

9 See, e.g., Unger, supra note 89.

91 See J. Ely, supra note 37, at 54-60.

98 See Llewellyn, Some Realism About Realism—Responding to Dean Pound, 44 Harv. L.
Rev. 1222 (1931).

99 See generally H.L.A. Hard§#@rloaeepd D LAWI(IRE1)173 1985 )
Imaged with the Permission of N.Y.U. Law Review
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Law.!® These romantic mythologies mask the experiential fact that law
is a function of the wishes, ends, will, or pathology of whoever is in
power. The natural lawyer’s romantic belief that through law we some-
how negate the power basis upon which legal systems are built is an illu-
sion. To expose the myths of formalism, the legal positivist, like the
ironic narrator, is interested in “anything men do,”!?! including that
which the romantic natural lawyer would ignore. Bentham’s attack on
Blackstone’s “common law,”1°2 the attacks of Llewellyn, Frank, and
Pound on “mechanical jurisprudence,”!°* as well as Professor Hart’s at-
tack on the romantic constitutionalism of Fuller and Dworkin,104 all fit
easily and obviously within this comic stage of irony. All employ facts—
most often anecdotal descriptions of the judicial experience—to satirize
and debunk the claimed generality and abstraction of law. Every first-
year law school curriculum reflects the continuing dominance of comic
irony in our legal culture; benign satire of entrenched authority is what
the legal profession knows and teaches best.

In its comic phases, the experiential method and the debunking of
idealism are coupled with a liberal, optimistic vision of society and of
progress. As a consequence, jurisprudential comic irony is typically the
province of the social democrat, at least in this country. The comic
ironist wants the source of authority unveiled so that its communitarian
basis may be clarified. In the first half of this century, the heyday of
comic irony, this ground was occupied by the legal realists. As ironists,
the realists criticized entrenched authority, advocating instead an active,
highly visible judiciary that would freely discover and then pursue the
true social interest. Thus, Holmes saw ““public policy” behind the obfus-
cating rules of the common law;!%5 Cardozo looked to the “method of
sociology” to account for judicial behavior;!9¢ and Lasswell and McDou-
gal looked to the new social sciences to provide the tools by which law

100 See generally the works of Mark Tushnet, particularly Truth, Justice and the American
Way: An Interpretation of Public Law Scholarship in the Seventies, 57 Tex. L. Rev. 1307
(1979).

101 See note 81 supra.

102 J, Bentham, A Comment on the Commentaries and A Fragment on Government (J.H.
Burns & H.L.A. Hart ed. 1977). See generally H.L.A. Hart, The Demystification of the Law,
in Essays on Bentham, supra note 94, at 21.

103 K. Llewellyn, The Bramble Bush (1930); Frank, Mr. Justice Holmes and Non-Euclidian
Legal Thinking, 17 Cornell L. Q. 568 (1932); Pound, Mechanical Jurisprudence, 8 Colum. L.
Rev. 605 (1908). See generally R. Summers, supra note 95, at 136-56.

104 See H.L.A. Hart, supra note 35, at 49-87, 12344, 198-222 (1983).

105 O.W. Holmes, supra note 3, at 35-36, 94-96.

106 B. Cardozo, The Nature of the Judicial Process 98-141 (1921).
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and the lawyering professions could strengthen the communitarian
bond.!°7 Holmes described the judicial role and the social context that
an ironic method and comic vision imply:

[I]n substance the growth of the law is legislative. And this in a
deeper sense than that what the courts declare to have always been the
law is in fact new. It is legislative in its grounds. The very considera-
tions which judges most rarely mention, and always with an apology,
are the secret root from which the law draws all the juices of life. 1
mean, of course, considerations of what is expedient for the commu-
nity concerned. Every important principle which is developed by liti-
gation is in fact and at bottom the result of more or less definitely
understood views of public policy; most generally, to be sure, under
our practice and traditions, the unconscious result of instinctive prefer-
ences and inarticulate convictions, but none the less traceable to views
of public policy in the last analysis. And as the law is administered by
able and experienced men, who know too much to sacrifice good sense to
a syllogism, it will be found that, when ancient rules maintain them-
selves in the way that has been and will be shown in this book, new
reasons more fitted to the time have been found for them, and that they
gradually receive a new content, and at last a new form, from the
grounds to which they have been transplanted.!08

Thus, the legal realists were consistently both comic and ironic. Their
realism led them to uncover the historical, actual grounding of law in the
fact of judicial power—a potentially startling and disturbing insight. But
their comic optimism reassured them that such power was not to be
feared. In Holmes’s words again, judges are “able and experienced men”
who can be trusted to shape the direction of American social policy.
Today it is a critic of an active judiciary, Dean John Ely, who is our
ultimate first-stage satirist and thus our most eloquent democrat.'®® This
new development is in a sense a direct consequence of the success of the
realist movement: the “public policy” basis of judicial opinions has in-
deed been laid bare. With the apparatus of formalism stripped away,
judicial opinions now overtly rest on the moral authority of their au-
thors. Just as the realists distrusted and debunked the moral authority of
the academic and often invisible authors of “formalism,” preferring the
conscious and immediate moral guidance of the courts, so Ely distrusts
and debunks the judiciary’s claim to moral authority, preferring the even
more immediate moral guidance gleaned from participatory democ-

107 Lasswell & McDougal, Legal Education and Public Policy: Professional Training in the
Public Interest, 52 Yale L.J. 203 (1943).

108 O,W. Holmes, supra note 3, at 35-36 (emphasis added).

109 See, e.g., J. Ely, supra note 37, at 54-60 (satirizing constitutional theories based on neu-
tral principles or reason).
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racy.!’® Thus, in practice, Ely and the realists are doing precisely the
same thing, although their conclusions differ. It therefore is hardly sur-
prising that Ely, like the realists he attacks, uses ironic, anecdotal narra-
tive to make his point.

Ely’s use of narrative is as skillful as Holmes’s. Ely quotes the ironic
narrator Philip Roth to refute the romantic natural lawyer’s case for ju-
dicial supremacy:

“Well, what may seem like the truth to you,” said the seventeen-
year-old bus driver and part-time philosopher, “may not, of course,
seem like the truth to the other fella, you know.”

“THEN THE OTHER FELLOW IS WRONG, IDIOT!”!!!

and the ironic historian Garry Wills to refute the romantic historian’s:

Running men out of town on a rail is at least as much an Ameri-
can tradition as declaring unalienable rights.!!2

But Ely does not stop with his realistic attack on the natural lawyer.
He invokes the same arguments and the same narrative method against
the oddly romantic myths that the realists themselves had created. Thus,
against the realists’ inference of “ought” from “is,” Ely employs his most
ironic narrative tone, and tells this story:

[t]he explanation [for why one might think a judge ought to en-
force her own values in adjudication] seems to involve what might be
called the fallacy of transformed realism. About forty years ago people
“discovered” that judges were human and therefore were likely in a
variety of legal contexts consciously or unconsciously to slip their per-
sonal values into their legal reasonings. From that earth-shattering in-
sight it has seemed to some an easy inference that that is what judges
ought to be doing. Two observations are in order, both obvious, The
first is that such a “realist” theory of adjudication is not a theory of
adjudication at all, in that it does not tell us whick values should be
imposed. The second is that the theory’s “inference” does not even
remotely follow: that people have always been tempted to steal does
not mean that stealing is what they should be doing. This is all plain
as a pikestaff, which means something else has to be going on. People
who tend to this extreme realist view must consciously or uncon-
sciously be envisioning a Court staffed by justices who think as they
do. That assumption takes care of both the problems I've mentioned.

It tells you what values are to be imposed (the commentator’s own)
and also explains (at least to the satisfaction of the commentator) why
such a Court would be desirable. But it’s a heroic assumption, and the
argument that seems to score most heavily against such a “realist” out-

110 Id. at 87-104.

11 Td. at 48 (quoting P. Roth, The Great American Novel 19 (1973)).

112 Td. at 60 (quoting G. Wills, Inventing America: Jefferson’s Declaration of Independence
xiii (1978)).
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look is one that is genuinely realistic—that there is absolutely no as-

surance that the Supreme Court’s life-tenured members (or the other

federal judges) will be persons who share your values.!!?

Viewed as a narrator, however, Ely is clearly aligned with the real-
ists he attacks. Like them, he uses his stories to “[break] up the lumber
of stereotypes, fossilized beliefs, superstitious terrors, crank theories, pe-
dantic dogmatisms, oppressive fashions, and all other things that impede
the free movement of . . . society.”!'* Ely does to the moral authority of
the active judiciary and the myths that surround it precisely what Ben-
tham and the legal realists did to the moral authority of the “common
law’’115 and what historian Garry Wills later did to the moral authority
of the Kennedy-era “Camelot.” 116

2. Black Comic Irony: Denunciation and Radicalism

With a slight shift of perspective from reliance on faith and reason
to reliance on tangible sensual reality, Frye explains, “the solid earth [of
realism] becomes an intolerable horror.”'1? This shift of perspective
characterizes mid-level ironic narrative. With such a shift, the penetrat-
ing insights of legal realism become, to use Dean Pound’s phrase, the
“cult of the ugly.”1!® The persistent gaze of the realist eventually per-
ceives not the fruits of the labor of wise and able men, but the fist of
power behind a virtually unchecked judiciary. Dean Pound dramatizes
the point through narrative and imagery in the following anecdote:

I suggest to you that so-called realism in jurisprudence is related

to realism in art rather than to philosophical realism. Like realism in

art it is a cult of the ugly. . . . An artist commissioned to paint the

portrait of one of the outstanding judges of the recent past noted that

he had a huge fist and a habit of holding it out before him. Accord-

ingly, as a realist, he painted the fist elaborately in the foreground as

the chief feature of the portrait, behind which, if one’s gaze can get by

the fist, one may discover in the background a thoughtful countenance.

The judge did have such a fist and did hold it out in front of him on

occasion. But having known him well for years, I doubt if anyone

thought about it until the artist seized upon it and made it the main
feature of his portrait. The fist existed. But was it the significant fea-
ture of the judge? Was reality in the sense of significance in the fist or

in the countenance?!1?

113 Id. at 44 (emphasis in original).

114 See N. Frye, supra note 4, at 233,

115 See note 102 supra.

116 See G. Wills, The Kennedy Imprisonment (1981).
17 N. Frye, supra note 4, at 235.

118 R. Pound, Justice According to Law 90 (1959).
119 Id. at 90-91.
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Holmes’s ideal judge, then, may be perceived and portrayed not as a
tool of reason with a thoughtful countenance, but as a fist wielding the
power of the legal sanction he controls. The realist judges are, in Profes-
sor Cover’s telling phrase, “people of violence.”'2° With the same shift
of perspective, however, Ely’s empowered, participatory democracy is
similarly transformed, not into a fist, but—perhaps worse—into a “bod-
ily democracy paralleling the democracy of death in the danse maca-
bre.”12! Like modern literary irony, modern positivism tends not to be
gentle.

Modern positivists share the realists’ insistence on experientialism,
but their substantive visions differ markedly. The liberal realist views the
discovery of judicial power with a sense of liberation, whereas the critical
legal scholar sees no such cause for enthusiasm. Ely views the empower-
ment of the governed with the democrat’s faith in humanity,!?2 but the
critical legal scholar insists upon the potential for majoritarian oppres-
sion such empowerment entails.'?* The realists saw concentrated power
as an opportunity for reasoned reform and ultimately for progress, but
the critical scholar sees only cause for alarm. The contrast between their
criticism of formalism and natural law is equally telling: where the real-
ist saw folly in the romantic delusions of the natural lawyer, the critical
scholar sees a demonic deception in the artificiality of formalism. These
differences stem not from contrasting methods, but from divergent vi-
sions. Like the realist, the critical scholar harbors a passionate vision of
an apocalyptic, communitarian potential. But the critical scholar has
for the most part abandoned the realists’ liberal, optimistic assessment of
our history and their faith in our capacity for rational progress toward
the future.'** The central narrative task of the critical legal studies
movement, then, is to tell a story that will explain this profound contra-
diction. On the one hand, we have within our nature and presumably
within our grasp the potential for a communitarian utopia, and yet on
the other, what we have inherited—what we have in fact created—can
only be described as “intolerable horror.”

As is characteristic of the ironic mode, the critical legal scholar uses
the analogy of experience to tell his story. To the critical scholar, a true
understanding of the history of romantic jurisprudence illuminates the
dilemma. The history of romanticism and faith in natural law is a his-
tory of deceit: the atomistic, alienated, bureaucratic hell in which we live

120 Cover, The Supreme Court, 1982 Term—Foreword: Nomos and Narrative, 97 Harv. L.
Rev. 1, 53 (1983).

121 The phrase is Frye’s. N. Frye, supra note 4, at 235.

122 ], Ely, supra note 37, at 181-83.

123 See, e.g.,, R. Unger, Law in Modern Society 69 (1976).

124 See id. at 238-39.
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is not, after all, the best social world of which we are capable.’?* Both
conservative and liberal romanticism further this massive deception. Ro-
mantic descriptions of our social world mask a horrific reality just as
legal doctrine masks the oppressive political reality of law.!2¢ The ro-
mantic either misperceives or misrepresents as apocalyptic that which in
fact is demonic: he misrepresents as consensus that which is in fact dom-
ination,'?” and he misrepresents as inevitable a world that is in fact the
product of contingent choices.!?® The hypocrisies of which Holmes, Ely,
and others make light are not simply theoretical musings; they are the
devil’s disguise. In mid-level positivism, as in mid-level irony, awareness
of the demonic is never far away. Consequently, denunciation replaces
satire and trashing replaces mockery.!?°

The major difference between the critical legal scholar’s debunking
of formalism and the realist’s satirization of generality is not method,
which they share, but vision, which leads the critical scholars to a very
different agenda for social action. The critical scholar sees a far wider
divergence than does the realist between our communitarian potential
and our inherited hell.!*¢ The critical scholar responds to this gulf in one
of two ways. Mark Tushnet—like Huck Finn—makes his detachment
from the contemporary legal community clear with the bald assertion
that if he were a judge, he would, at least in theory, decide cases so as to
promote socialism.!3! Roberto Unger takes a more aggressive stance: If
the formalist’s romantic agenda is not just delusion, but mean-spirited
deception, then we must aggressively attack and then transform the insti-
tutions that the perverse choices of the powerful have created. We can-
not gradually “peel away” the pretense of formalism. We cannot “slowly
evolve” from something rotten at the core into something beautiful.
Only radical change can alter that which has gone radically sour.!32

125 Unger, supra note 89, at 674.

126 Id. at 609-11.

127 1d. at 593-97.

128 Id. at 674-75.

129 See, e.g., Freeman, Truth and Mystification in Legal Scholarship, 90 Yale L.J, 1229
(1981).

130 See, e.g., R. Unger, supra note 123; Kennedy, Form and Substance in Private Law Adju-
dication, 89 Harv. L. Rev. 1685 (1976); Tushnet, The Dilemmas of Liberal Constitutionalism,
42 Ohio St. L.J. 411 (1981).

131 Tushnet, supra note 130, at 424. Tushnet notes, however, that if he were to become a
judge, the role itself would probably change him and cause him to decide cases in a way
contrary to that which his theories would compel. Id. at 425.

132 [T]he struggle over the form of social life, through deviationist doctrine, creates oppor-

tunities for experimental revisions of social life in the direction of the ideals we defend.
An implication of our ideas is that the elements of a formative institutional or imagina-
tive structure may be replaced piecemeal rather than only all at once. Between conserv-
ing reform and revolution . . . lies the expedient of revolutionary reform, defined as the
substitution of one of the constituent elements of a formative context. Only an actual
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The critical legal scholar is in some ways the pure ironist, believing
that the hell we have inherited is not the utopia of which we are capable.
Though knowledge of history will inform our understanding of the for-
mer, only the will to undertake radical action and the courage to tran-
scend and transform historically grounded norms will further our
progress toward the latter.

3. Tragic Realism: Resignation as Method and Vision

In the final and illiberal phases of legal positivism, as in the final
tragic phases of ironic narrative, the theorist posits a social world that
precludes both the possibility and the intelligibility of either reformist or
radical change. In tragic irony, experience instructs our normative alter-
natives, as in comedic irony, but what this experience teaches is that
there is no shared human nature upon which to build a communitarian
world. The English reformers, the legal realists, and the critical legal
scholars are all simply wrong. We do not have an essentially social, com-
munitarian nature, nor do we have a deeply hidden utopian potential; we
truly are nasty and brutish.’>®> We have no greater inclination for a lib-
eral, free world in which we enjoy both the differences and the common-
alities of others than we have for our own self-destruction. Our present
world is vicious, our future will be the same, and both are the result of an
unchanging and unchangeable human nature.

Such an aesthetic sensibility is overtly espoused by very few modern
theorists,!3* but the covert influence of moral nihilism in the legal acad-
emy is pervasive, in both law school classrooms and law reviews.!** This
nihilism is the implicit philosophical justification for the amorality of the
law school classroom on both sides of the podium, and of the courtroom
on both sides of the bench. It justifies the amorality of the profession and

change in the recurrent forms of the routine activities—of production and exchange or
of the conflict over the uses and mastery of governmental power—can show whether a
replacement of some component of the formative context has in fact taken place. By
affecting the application of state power, a programmatically inspired deviationist doc-
trine may provide opportunities for collective mobilization that in turn can lead directly
or indirectly to revolutionary reform.

Unger, supra note 89, at 666-67.

133 See T. Hobbes, Leviathan 104-09 (Liberal Arts ed. 1958) (1st ed. London 1651).

134 Hobbes of course comes closest, and it is interesting how Hobbes, the archmonarchist
and archstatist of his day, is increasingly invoked as the intellectual forefather of liberalism,
See Tushnet, Legal Realism, Structural Review, and Prophecy, 8 U. Dayton L. Rev. 809, 809-
11 (1983); Tushnet, Legal Scholarship: Its Causes and Cure, 90 Yale L.J. 1205, 1206 (1981).

Some works of Bork also approach this sensibility. See, e.g., R. Bork, H. Krane & G.
Webster, Political Activities of Colleges and Universities: Some Policy and Legal Implications
1-8 (1970); Bork, Neutral Principles and Some First Amendment Problems, 47 Ind. L.J. 1
(1971).

135 Professor David Richards takes up this issue in his article Terror and the Law, 5 Hum.
Rts. Q. 171, 183-85 (1983); see also note 207 infra.
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of the Code of Professional Responsibility.13¢ It provides some intellec-
tual credibility for the claim of the legal profession and the legal academy
that the lawyer in her professional role can responsibly refuse to take a
stand on moral issues.!3?

Perhaps more fundamentally, the modern prevalence of a positivis-
tic moral nihilism provides a rationale for today’s fashionable commit-
ment to individualism. This position differs markedly from, although it
is often confused with, liberal narrative. As discussed in the next section,
both nineteenth-century English liberals and early twentieth-century
American radicals embraced individualism because of their optimistic,
comic assumption that human nature is constituted such that state au-
thority is unnecessary.'*® Today, by contrast, our “individualistic” dis-
trust of authority is more often premised upon the tragic assumption that
human nature is constituted such that moral authority is impossible.3?
The former assumption presupposes a communitarian human personal-
ity, whereas the latter presupposes an asocial, demonic world, The latter
Hobbesian argument for individualism is grounded not in a love for and
a liberal tolerance of the individual but in a demonic assessment of
human nature, and a resignation to an alienated asocial coexistence.!4°
Through a gross bastardization of the term, this decidedly illiberal stance
is today called “liberalism” by its proponents and its critics alike.

This ambiguity may account for the peculiarly schizoid aesthetic
posture of members of the law and economics school.'4! To the extent
that their normative vision is derived from individualistic liberalism, it is
romantic and comic: individual choice, like divine anointment, both de-
fines and legitimates law.!#2 Their descriptive vision, however, is at the
same time tragic-ironic: the individual whose choice is sovereign is iso-
lated, ruled by arbitrary desire, and essentially selfish; this experiential
fact defines one’s normative alternatives.!** Consequently, and confus-
edly, the tragic, dire convictions of the Hobbesian “law and economics”

136 See, e.g., Model Code of Professional Responsibility Canon 7 (1979) (“A lawyer should
represent a client zealously within the bounds of the law.”).

137 See generally M. Freedman, Lawyers’ Ethics in an Adversary System (1975). But see
‘Wasserstrom, Lawyers as Professionals: Some Moral Issues, 5 Hum. Rts. 1 (1975).

138 This idea may be traced to Adam Smith’s identification of sympathy as the natural
human sentiment holding community together. 1 A. Smith, The Theory of Moral Sentiments
1-22 (6th ed. London 1790) (Ist ed. London 1759).

139 The historical lineage of this assumption dates to Hobbes: hence the increasingly popu-
lar appellation of Hobbes as a father of modern liberalism. See note 134 supra.

140 See, e.g., R. Posner, The Economics of Justice 1-115 (1981).

141 See, e.g., id.; A. Polinsky, supra note 93.

142 See, e.g., R. Posner, supra note 140; A. Polinsky, supra note 93; Posner, The Ethical and
Political Basis of the Efficiency Norm in Common Law Adjudication, 8 Hofstra L. Rev. 487,
488-502 (1980).

143 See, e.g., R. Posner, supra note 140; A. Polinsky, supra note 93.
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theorist are espoused with the optimism of the comic and the confidence
of the romantic.’#** That may, of course, be precisely because they have
reached what Frye calls “the ironic aspect of tragedy.”'#5 The purport-
edly impenetrable subjectivity of our values,4¢ like the last stages of liter-
ary irony, erases all aesthetic distinctions between the beautiful and the
ugly, the sublime and the ridiculous, the comic and the tragic. We are
what we are, and relief is not even necessary, much less imaginable or in
sight. Human alienation is a fact of nature. In its last phase, legal posi-
tivism, as in the last phase of tragic irony generally, depicts human suf-
fering as of absolutely no normative consequence.

4. The Appeal of Irony

The appeal of legal positivism as a method of jurisprudence is not
difficult to explain. As Bentham first noted,'¥” and as Holmes,*® the
realists,'#® and most recently the critical legal scholars!*? have reiterated,
a realistic insistence on the separation of what is from what ought to be is
essential to meaningful progress toward fulfilling our dreams. We must
resist the impulse to romanticize the present—to fuse what is with what
ought to be—if we intend to transcend or improve our given world. The
positivist separation of law and morality—of what is from what ought to
be and what could be—is indeed a prerequisite of legal reform, whether
that reform be radical, liberal, individualist, or communitarian.

Yet positivism must come to grips with its central ambiguities. We
might insist upon the separation of law and morality—of what “is” from
what “ought to be”—because we want to understand our history better,
demythologize it, and then work more directly toward normative goals.
Alternatively, we might insist that law and morality be separate because
of our conviction, or fear, that “morality” does not meaningfully exist,
because moral norms are not as “real” as sanction-backed legal norms.
Aesthetically, this can be described as the difference between tragic and
comic irony. Jurisprudentially, it is the difference between a scientific
approach to the law coupled with a vision of moral possibility, and a

144 See, e.g., R. Posner, supra note 140, at 362-63 (cheerful account of the benign nature of
most race discrimination); A. Polinsky, supra note 93, at viii ( joking, comic description of the
antihistorical starting premises of economic theory).

145 N. Frye, supra note 4, at 236.

146 See Bork, supra note 134, at 28-29.

147 J, Bentham, supra note 102, at 37-58. See generally H.L.A. Hart, supra note 102, at 19,
21-28.

148 O.W. Holmes, supra note 3, at 168-76.

149 See, e.g., F. Cohen, Ethical Systems and Legal Ideals: An Essay on the Foundations of
Legal Criticism 14-15 (1933); J. Gray, The Nature and Sources of Law 94 (2d ed. 1921);
Llewellyn, supra note 98, at 1236-38. See generally R. Summers, supra note 95, at 176-90.

150 See R. Unger, supra note 123, at 48-58.
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scientific approach to the law coupled with a nihilistic denial of the possi-
bility of such a vision. Politically and humanistically, it is the difference
between a historical sophistication that can provide the basis for progress
toward our dreams, and a historical insistence that keeps our attention
narrowly and exclusively focused on, and limited to, what has been tried,
tested, and chosen.

Positivism in its comic phases provides the satire necessary to un-
derstand the delusions, the deceptions, and the apologetic core of formal-
ism, as well as the knowledge of the world necessary for responsible
striving toward alternative worlds. In its tragic phases, however, irony
expresses itself not in healthy satire or unmasking of illusion, but in a
dangerous and limiting cynicism; not an enthusiastic embrace of our pos-
sibilities, but a resigned insistence on the exclusivity of what has already
been determined.

In both narrative and jurisprudence, then, tragic irony represents
the death of imagination, and its ascendency in so many fields of thought
is a frightening phenomenon.!5! Professor MacIntyre notes that it is not
surprising, for example, that the dark ironist Franz Kafka failed to finish
so much of his work: tragic irony, although a form of narrative, is in
many ways antinarrative; it denies the possibility of a coherent future, so
central to storytelling, and thus cannot be finished.!s?2 The law and eco-
nomics school is similarly antinarrative (as well as antihistorical) and is
dangerous in the same way. By insisting upon the exclusivity of the in-
stantaneous present, tragic irony deprives us of the precious opportunity
to make moral stories of our own lives.

The allure and the danger of a mindless romanticism, however, are
equally strong, and it is as a check against such a danger that positivism
has the most to contribute. We need the check of experience against
imagination. As storytellers, we combine these two capacities almost in-
stinctively. We imagine a possible ending to our story and check its com-
pliance with what we know. Extant law gives us the beginning
paragraphs of narrative. The central moral of the positivist separation of
law and morality may be that, to finish the story, we must first envision
moral alternatives—employing imagination, knowledge, and moral dis-
course—before we can possibly pursue them.

151 Alasdair Maclntyre discusses the reasons for this development in intellectual history in
A. Maclntyre, After Virtue: A Study in Moral Theory 46-113 (1981).
152 1d. at 198.
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IV
NARRATIVE MYTHS AND JURISPRUDENTIAL VISIONS

A. Comedy and Liberalism: From Ritualistic Bondage
to Pragmatic Freedom

Frye calls narrative comedy the “mythos of spring.”!5* While trag-
edy envisions an inevitable conflict between the individual and the com-
munity, comedy posits the natural compatibility of men and women with
each other and with their societies.!5* If human beings are naturally so-
cial, then communities, whether they be marriages, families, parties, or
states, will promote their members’ happiness. Particular societies may
fail—some historical communities have undeniably crippled instead of
enriched the human spirit—but such failures are exceptional and tempo-
rary. Comedy speaks to our awareness of the potential for happiness
inherent in our communitarian associations. The faith of comedy, in di-
rect contrast to that of tragedy, is that the natural inclination of people is
toward happiness and sociability, and that the natural movement of so-
cial history is toward an expansion and not a diminution of our capacity
for joy.153

Literary comedy follows well-established story lines. Comic plots
move their characters from old and arid social orders in which form,
artifice, and chicanery conspire to suppress the healthy urges of youthful
heroes, to young, fresh, and social worlds, in which the freed heroes live
relatively happy and naturally harmonious lives.!5¢ At the outset of
comic action, the hero is almost invariably alone, unhappy, and “impris-
oned” in some sort of outmoded, foolish, or evil bondage. By the end he
or she is engulfed in a happy and freer society.!5”

Frye describes the arbitrary, formalistic, legalistic, and stagnant
world from which the comic hero breaks free in this way:

The humor in comedy is usually someone with a great deal of social

prestige and power, who is able to force much of the play’s society into

line with his obsession. Thus the humor is intimately connected with

the theme of the absurd or irrational law that the action of comedy

moves toward breaking. . . . Often the absurd law appears as a whim
of a bemused tyrant whose will is law . . . who makes some arbitrary
decision or rash promise. . . . Or it may take the form of a sham

Utopia, a society of ritual bondage constructed by an act of humorous
or pedantic will. . . . 158

153 N. Frye, supra note 4, at 163.
154 1d.

155 Id. at 164-66.

156 1d. at 163-64.

157 1d. at 164.

158 1d. at 169.
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The social world toward which the dramatic action of comedy moves is
described in this way:

Comedy usually moves toward a happy ending, and the normal re-
sponse of the audience to a happy ending is “this should be,” which
sounds like a moral judgment. So it is, except that it is not moral in
the restricted sense, but social. . . . The society emerging at the con-
clusion of comedy represents . . . a kind of moral norm, or pragmati-
cally free society. Its ideals are seldom defined or formulated:
definition and formulation belong to the humors, who want predictable
activity. We are simply given to understand that the newly-married
couple will live happily ever after, or that at any rate they will get
along in a relatively unhumorous and clear-sighted manner.15?

Frye explains that comedy “blends into irony and satire at one end
and into romance at the other.”1%® At one extreme, comedy’s optimistic
vision is conveyed by a narrative method which is ahistorical, “inno-
cent,” and metaphorical. At the other, its method depends upon experi-
ence and fact. The romantic phases of comedy are characterized by a
vision of an ideal, rural, “green,” and innocent world that occasionally
collides with, but generally triumphs over, the real world of experience.
As literary comedy moves away from romance and toward irony, its
method becomes increasingly experiential and its optimism more tenta-
tive. Frye describes the ironic comic’s acceptance of society, in contrast
to the romantic’s, as fragile, quixotic, and contingent.!6!

A passage from The Tempest encapsulates these two methodological
extremes of the comedy’s optimistic vision. By the end of the play, both
Miranda and Prospero embrace the “real” world of human society and
reject their illusory and isolated island existence. The methods by which
they reach their communitarian commitments, however, contrast
sharply. Miranda, raised on an island in relative isolation, innocently

We notice how often the action of a Shakespearean comedy begins with some absurd,
cruel, or irrational law: the law of killing Syracusans in the Comedy of Errors, the law of
compulsory marriage in A Midsummer Night's Dream, the law that confirms Shylock’s
bond, the attempts of Angelo to legislate people into righteousness, and the like, which
the action of the comedy then evades or breaks,
Id. at 166.
Thus the movement . . . from a society controlled by habit, ritual bondage, arbitrary
law and the older characters to a society controlled by youth and pragmatic freedom is
fundamentally . . . 2a movement from illusion to reality. Illusion is whatever is fixed or
definable, and reality is best understood as its negation: whatever reality is, it’s not that.
Hence the importance of the theme of creating and dispelling illusion in comedy: the
illusions caused by disguise, obsession, hypocrisy, or unknown parentage.
Id. at 169-70.
159 Id. at 167-69.
160 1d. at 177.
161 ]d. at 177-80.
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and unqualifiedly embraces her newly discovered community of
cocitizens:
Miranda: O wonder!
How many goodly creatures are there here!
How beauteous mankind is!
O brave new world,
That has such people in’t!
Prospero: T’is new to thee.!62
Prospero’s more sober preference for a concrete and real society over the
isolation and illusion of island living follows a lifetime of experience with
both worlds. Prospero’s longing for real community is not nearly as exu-
berant or unqualified as Miranda’s wide-eyed anticipation, but his appre-
ciation for society is far better informed:
Prospero: Now my charms are all o’erthrown,
And what strength I have’s mine own,
Which is most faint: now, t'is true,
I must be here confined by you,
Or sent to Naples. Let me not,
Since I have my dukedom got,
And pardoned the deceiver, dwell
In this bare island, by your spell,
But release me from my bands
With the help of your good hands.!63

Comedy’s methodological range can be schematized in this way:

COMEDY
(Apocalyptic, Communitarian Vision)

Optimism based on the Analogy Optimism based on the Analogy
of Innocence (faith and reason) of Experience (skepticism and
community)

ROMANTIC MODE IRONIC MODE

The political traditions loosely called “liberalism” share comedy’s
optimistic assessment that democratic societies progress through history
from a stage of “ritual bondage” to a state of *“‘pragmatic freedom.”1e*

162 W, Shakespeare, The Tempest 102 (act V, lines 182-86) (N. Frye ed. 1970).
163 Id. at 108 (epilogue, lines 1-10).
164 See text accompanying notes 174-86 infra.
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