View metadata, citation and similar papers at core.ac.uk brought to you by fCORE

provided by Research Papers in Economics

NBER WORKING PAPER SERIES

EXPLAINING THE FLOOD OF
ASBESTOS LITIGATION:
CONSOLIDATION, BIFURCATION,
AND BOUQUET TRIALS

Michelle J. White

Working Paper 9362
http://www.nber.org/papers/w9362

NATIONAL BUREAU OF ECONOMIC RESEARCH
1050 Massachusetts Avenue
Cambridge, MA 02138
December 2002

[ am grateful for comments from Donald Dewees, Michael Noel, Kathy Spier and participants at talks at the NBER
Summer Institute in Law & Economics and the American Enterprise Institute. The NSF Economics Program
provided support under grant number 0212444. The views expressed herein are those of the authors and not
necessarily those of the National Bureau of Economic Research.

© 2002 by Michelle J. White. All rights reserved. Short sections of text, not to exceed two paragraphs, may be
quoted without explicit permission provided that full credit, including © notice, is given to the source.


https://core.ac.uk/display/6498119?utm_source=pdf&utm_medium=banner&utm_campaign=pdf-decoration-v1

Explaining the Flood of Asbestos Litigation:
Consolidation, Bifurcation, and Bouquet Trials
Michelle J. White

NBER Working Paper No. 9362

December 2002

JEL No. K1, K4, 11

ABSTRACT

The number of asbestos personal injury claims filed each year is in the hundreds of thousands
and has been increasing rather than decreasing over time, even though asbestos stopped being used
in the early 1970’s. Eighty firms have filed for bankruptcy due to asbestos liabilities—including 30
filings since the beginning of 2000.

This paper examines why asbestos claims are increasing over time. Because large
numbers of asbestos claims are filed in particular courts, judges in these courts have adopted
procedural innovations intended to clear their dockets by encouraging mass settlements. These
innovations cause trial outcomes to change in plaintiffs’ favor. As a result, the innovations make
the asbestos crisis worse by giving plaintiffs’ lawyers an incentive to file large numbers of additional
claims in the same courts. The paper uses a new dataset of asbestos trials to test the hypothesis that
three important procedural innovations—consolidated trials, bifurcation, and bouquet trials--favor
plaintiffs and therefore encourage the filing of additional claims. I find that bifurcation and bouquet
trials nearly triple plaintiffs’ expected return from trial, while consolidations of up to seven lawsuits

raise plaintiffs’ expected return from trial by one- third to one-half.
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Explaining the Flood of Asbestos Litigation:
Consolidation, Bifurcation, and Bouquet Trials*

“The hazards of asbestos were described by the Roman historian Pliny...”2

l. Introduction
One hundred million people in the U.S. were occupationally exposed to asbestos.  Asbestos

exposure can cause avariety of diseases--ranging from pleurd plaque to mesothelioma and
other cancers—usualy after along latency period® At least 600,000 individuas have filed
clamsfor damage resulting from asbestos exposure and, because individuds typicaly file
clams againg multiple defendants, the totd number of clamsis much larger (Carroll et 4,
2002). Inthe year 2000 alone, twelve large companies reported that 520,000 new asbestos
dams werefiled against them.* Insurers of ashestos defendants have paid out around $32
billion in compensation and heavy ligbility for asbestos clams has caused about 80 firmsto file
for bankruptcy—30 of them since the beginning of 2000.° But defendants bankruptcies haven't
ended the asbestos masstort. Ingteed, plaintiffs lawyers are filing ever more clams on behdf
of plaintiffs whose injuries are less severe againg defendants whaose involvement with asbestos
production isincreasngly tangentid. With an unlimited supply of both plaintiffsand
defendants, asbestos has become the largest masstort in U.S. legal history. Two recent
predictions of itstotal cost came out at $200 and 275 billion—suggesting that asbestos may end
up costing more than Superfund.®

Ashestos claims are concentrated in a few courts and the volume of claimsin these courts
makes it infeesble to hold individud tridsfor dl damants. Fearing judicid gridiock, judges
have responded by developing new lega procedures intended to resolve large numbers of cases

1| am grateful for comments from Donald Dewees, Michael Noel, Kathy Spier and participants at talks at the NBER
Summer Institute in Law & Economics and the American Enterprise Institute. The NSF Economics Program
Erovided support under grant number 0212444.

Quoted in Castleman (1996, p. 358).
3 American Academy of Actuaries (2001).
* Thisfigureistaken from 10-K filings of 12 large companies that report asbestos liabilities. Datafor number of
claimsfiled in 1999 or 2001 is substituted if figures for 2000 are unavailable.
® See Carroll et a (2002) and White (2002).
® The two studies are Angelinaand Biggs (2001) and Bhavatulaet al (2001).



a minimal cost in court time.” One important procedural innovation is consolidated trias, which
aretrids of multiple ashestos clams smultaneoudy before asingle jury. Thejury makes
separate decisions for each plaintiff against each defendant.® Another innovation is bifurcation,
which divides the trid into two or more phases. In bifurcated trids, the jury decidesliability in
phase one and damages in phase two; while in reverse bifurcated trids, the order is reversed.
After phase one, the trid is suspended and the judge directs the parties to negotiate a
settlement—with the judge sometimes becoming intimately involved in the negotiations. The
judge may threaten that, if the parties do not settle, she will direct the jury to consider punitive
damages® A third innovation is the “bouquet” trid. Here, asmall group of casesis selected for
tria from alarger group that may include thousands of cases. At the end of the bouquet trid, the
judge directs the parties to settle the large group of cases based on the template of the small
group outcomes. If negatiations break down, the judge may threeten to use the same jury to
decide additional casesin the large group.

A couple of examples are useful. A reverse bifurcated bouquet trid of 12 plaintiffs
asbestos damsin Mississppi in 1998 resulted in phase one compensatory damage awards that
totaled $48 million. When the judge threatened to send the issue of punitive damagesto the
same jury, the defendants settled the 12 cases, reportedly for the full amount of the damage
awards. The judge then scheduled an additional 63 casesfor trial before the samejury.
Defendants lodged an emergency apped with the Missssppi Supreme Court seeking to
disqudify the judge for bias, but their gppeal was denied. Defendants then settled dl of the
remaning 1,738 clamsin the large group on extremely favorable termsfor plaintiffs. Ina
bifurcated trid in West Virginiain 2002 that involved 4,000 plaintiffs from 35 dates suing a
single defendant, liability and a punitive damages multiplier were decided during phase one.
After phase one, the judge ingtructed the parties to negotiate a settlement of al 4,000 clams.
Although settlement negotiations are till on-going, they are likely to succeed because the jury’s

" Current centers for asbestos litigation include K anawha County, West Virginia, and Jefferson County, Mississippi,
but these have varied over time. See below. Mullenix (1991) and Saks and Blanck (1992) discuss the devel oprrent

of these innovations.

8 Consolidations differ from class actions, where ajudge certifies a class that combines all claims of aparticular type
into asingle case and the jury makes asingle decision for al. In consolidations, multiple claimsthat involve
common issues are joined and may be tried together, but separate decisions are made for each. The U.S. Supreme
Court did not allow class actions of asbestos lawsuits and state courts have followed itslead. See Cabraser (1998).
® See Willgang (1987) for discussion of how judges in asbestos trial's often act as mediator and/or schedule
settlement conferencesin their chambers.



decison that the defendant must pay punitive damages of three times any compensatory damage
award makes proceeding to the damages phase extremdly risky for the defendant.*°
My hypothesisin this paper is that judges’ attempts to save trid time by encouraging mass

Settlements of asbestos claims have made the ashestos criss worse by encouraging plaintiffs
lawyersto flood the courts with additiona clams. The mechanism works in the following way.
Because of the large numbers of clamsfiled in particular courts, judges in these courts adopt
procedura innovations thet are intended to reduce trid time and encourage large numbers of
casesto settle. These procedurd innovations dso change trid outcomes in a pro-plantiff
direction. But when large numbers of ashestos claims are settled on favorable terms for
plantiffs, then plaintiffs lawyersfind it profitable to file additiona clamsin the same courts.
Thisworsensthe gridiock and pressures the judge to continue using the innovations. Because of
the nature of asbestos exposure, the numbers of potentid plaintiffs and potentid defendants are
virtudly unlimited and, as a result, the asbestos mass tort keeps growing.**

In this paper, | use anew dataset of ashestos trias from 1987 — 2002 to test the hypothesis
that the three procedura innovations caused asbestos trial outcomes to become more pro-
plaintiff. The results show that bifurcated trids and bouquet trids cause plaintiffs expected
return from trid to nearly triple, while consolidations of up to seven cases raise plantiffs
expected return from tria to increase by one-third to one- half.

Section |1 of the paper gives some background concerning asbestos litigation. Section 111
examines how the three procedura innovations are predicted to affect trid times, settlement
probabilities, and trid outcomes. Sections |V and V present the data and empirical evidence on

trial outcomes. Section VI concludes.

19 Thefirst caseis Cosey v. E.D. Bullard Co., Civ. No. 95-0069 (Miss. Cir. Ct. Jefferson County 1995), discussed in
Schwartz and L orber (2000, p. 255) and Parloff (2002). The West Virginia case was characterized by the judge asa
consolidated trial but not abouquet trial. Thetria originally involved 8,000 claims and 250 defendants, but half of
the plaintiffs and all of the defendants except Union Carbide settled by the start of thetrial. See Jonathan D.
Glater, “Many Concerns Settle 8,000 Asbestos Suits,” New York Times, Sept. 25, 2002, and “West Virginia Jury
Finds Union Carbide Product Defective, Premi ses Unsafe,” Mealey’s Litigation Reporter: Asbestos, vol. 17:19,
Nov. 1, 2002.

1 See Carroll et al (2002) for figures showing that claims against five major defendants rose sharply during the
1990's.



[I.  AsbestosLitigation: Some Background. Animportant factor in asbetoslitigation is
that mogt dlaimants have little or no asbestos-related imparment a the time they file dams.
The main asbestos diseases are mesothelioma, lung and other cancers, asbestos's, and pleurd
plague. Mesotheliomais cancer of the pleurd membrane around the lungs and organs and is
generdly fata within a short period after diagnogs. Asbestos claims involving lung cancer are
problematic because many asbestos plaintiffs were smokers. Smoking and asbestos exposure
can each cause lung cancer done and, if both are present, the probakility of lung cancer rises
sharply. Asbestosisis norncancerous scarring of the lungs due to inhaled asbestos fibers, which
causssloss of lung capacity. It varieswiddy in severity from non-disabling to severdy
dissbling. Along with mesothelioma, asbestosisis uniquely associated with asbestos exposure.
Peurd plaqueis scarring or thickening of the pleurd membrane and is generaly non-disabling.
During the 1980’ s, about 20% of ashestos claims involved some type of cancer, but thisfigure
had fallen to about 10% by the mid-1990's.*?

The probability of victims asbestos disease becoming more serious depends on the length and
intengty of their exposure, but because asbestos diseases involve along latency period, most
victims' disease will not progress further. Nonethdess, plaintiffs have an incentive to file
lawsuits as soon as they discover their asbestos exposure even if they are unimpaired, because if
they delay, Statutes of limitations that begin to run when harm is discovered may prevent them
from filing in the future. And even if they canfile later, defendants may have gone bankrupt in
the meantime™® Thus asbestos litigation is characterized by dlaimants with little or no
impairment racing to file early.**

Asthe original asbestos product producers have gone bankrupt, plaintiffs law firms' attention
has shifted to a new set of defendants, including firms whose products contained asbestos (such
as automobile and auto parts manufacturers), firms that sold asbestos- containing products (such

as Sears), and firms whose production processes use asbestos insulation (such as food processors

12 See Carroll et a (2002). Note that the disease distribution of asbestos claimants differs from the disease
distribution of ashestos trials--see below.

13 When firms file for bankruptcy, they set up compensation trusts for asbestos victims, but the levels of
compensation are much lower than in the tort system. See White (2002) for discussion.

14 Courtsin some states put non-impaired claimants on an “inactive docket” that prevents them from suing
immediately, but allows them to sue in the futureif they develop a serious asbestos disease. Butthey still face the
risk that defendants’ funds will run out before they can sue. See Behrens (2002) for discussion. Miceli and
Segerson (2002) provide amodel showing the conditions under which thereis araceto file lawsuits.



and textile producers). At least 6,000 separate firms covering nearly al SIC codes have been
named as defendants in ashbestos lawsuits (Carroll et a, 2002).

The ashestos plaintiffs bar is a concentrated industry, with more haf of al ashestos claims
handled by only ten plaintiffs law firms. Each of these firms represents thousands of
plantffs®® Law firms recruit plaintiffs by advertisng widdy. They aso offer factory workers
free lung X-rays to screen for asbestos fibers in return for workers signing retainer agreements
with the firm. Large numbers of textile workers have filed asbestos claims over the past few
years based on X-ray screening. These workers were exposed to asbestos because textile
factories have ventilaion systems to filter textile fibers out of the air which were lined with
ashestos insulation. Because X-rays can detect low levels of asbestos fibers and because
screeners tended to find asbestos fibers more often than they are actudly present, few of these
workers have any disability (see Carroll et d, 2002).

Haintiffs lawyers are formaly retained on a contingency fee basis, keeping 33 to 40% of the
settlement or damage award.*® For plaintiffs law firms to make a profit representing asbestos
clamants, they must be able to obtain judgments or settlements on behdf of minimaly injured
plantiffs, snce alarge mgority of asbestos clams are of thistype. Becausetrids aretime-
consuming and contingency fees do not compensate plaintiffs lawyersfor ther time spent at
trid, they greatly favor settlements over trids. Plaintiffs lavyers power goeswell beyond the
forma agreements that they sgn with plaintiffs. Because plantiffs are unsophidticated,
plantiffs lawyersrather than plaintiffs determine the litigetion srategy.  Also, plantiffs law
firms may negotiate mass sattlements with particular defendants that specify only atotd dollar
payment, so that the lawyer decides how to divide the settlement among plaintiffs.

Haintiffs law firms have agreat ded of influence over the litigation process. Mogt ashestos
clams arefiled in state courts and law firms concentrate clamsin the most pro- plaintiff
jurisdictions. Also, plaintiffs law firms take advantage of state joinder rulesto join or
consolidate groups of claims whose size and composition favor plaintiffs. For example,
Missssppi is afavored location for ashestos litigation because its libera joinder rules dlow
ashestos clamsto be litigated there even if neither the plaintiff nor the defendant islocated in

5 The law firm of Baron& Budd handles 12,000 asbestos claimants. See Parloff (2002) and Carroll et al (2002).

18 Contingency feesin asbestos litigation have been in the range of 33-40% since the early 1980’ s and did not fall
over time as asbestos litigation became moreroutine. Thisis probably because of the high concentration of claims
among asmall number of plaintiffs' law firms. See Carroll et al (2002) for data.



Mississppi. The only requirement is that the claim must be joined to another claim that involves
aMissssppi resdent suing an out- of-state defendant. Thisdlows large blocks of clams from
al over the country to be consolidated in Mississippi. Missssppi is aso favorable for plaintiffs
because it has no limits on the size of punitive damage awards.*’

Judges dso have enormous influence over asbestos litigation and plaintiffs lawyers have an
incentive to choose jurisdictions where judges and juries are pro-plaintiff. Judges decide when
to schedule a particular trid, whether to use the three procedura innovations, whether to admit
particular types of evidence in court, and (in some states) whether to instruct the jury to consider
punitive damages as well as compensatory damages.  Some judges dlow plaintiffs lawyersto
decide which claimsto include in consolidated or bouquet trids and dlow lawyersto delay
announcing plaintiffs names until shortly before the trid begins. This bendfits plaintiffs because
defense lawyers may not have time to verify plaintiffs work histories or disease claims before
thetria begins. Some judges aso encourage the parties to negotiate mass settlements and may
become persondly involved in the negotiations. Plaintiffs lawyers aso favor courtslocated in
inaccessible places, because defendants’ lawyers must trave to these places for trids, while
plantiffs lawyersare morelikdly to live nearby. (See Bdll, 2002.)

In asbestos trids, grict ligbility is gpplied if the jury determines that the plaintiff was exposed
to asbestos and not adequately warned of its dangers. Generdly plaintiffs arein a srong position
on warnings, because producers knew or should have known of the dangers of asbestos exposure
long before they began to put warnings on their products. However plaintiffs often have little
evidence showing that they were exposed to particular defendants’ asbestos products.

1. Theor etical Discussion

1 Texas |aw was similarly favorable to plaintiffs, but was changed in 1995 to restrict joinder and limit punitive
damages. See*“Texas Forum Non Conveniens Law Constitutional, State Supreme Court Rules,” Mealey’ s Litigation
Review: Asbestos,val. 14:12, July 16, 1999, and Rothstein (2001).



Because ashestos plaintiffs are unsophisticated and plaintiffs lawyers represent thousands of
cases, plantiffs lawyers (rather than plaintiffs) decide on litigetion Strategy. Plantiffs lavyers
are assumed to maximize the combined expected return to themselves and plaintiffs, minusthe
opportunity cost of their time. The combined expected return from going to tria in a particular
asbedtos lawauit is pp Dp +e, - wT* - Rp + Xp . Herep, isthe plantiff’slavyer's

prediction of the plaintiff’s probability of winning a trid and D, isthe predicted damage award
if the plaintiff wins. Both compensatory and punitive damages areincluded. e, istheerror in
the plaintiff’s lawyer' s predictions. T isthe time required for a single-plaintiff tria and w isthe
opportunity cost of the plantiff’slavyer’stime per unit. R, istherisk premium that plaintiffs
lawyers are willing to give up to obtain the certainty of settlement rather than face the
uncertainty of trid. It depends on the plaintiff’slawyer’s degree of risk aversion, the variance of

thetria outcome, and the degree of correlation of outcomes acrossclaims. X, measuresthe

externa effect of the particular case on other cases that the same law firm represents. X, is
positive when plaintiffs lawyers expect the trid outcome to be unusudly favorable and when
they represent large numbers of other plaintiffs whose claims would be more vauable following
thetrid.

The defendant’ s expected cost of goingtotrid is p,D, +e, +C, + R, + X, . Herethed
subscripts denote the defendant and most of the terms are analogous to those for the plaintiff.
Defendants, unlike plaintiffs, are assumed to be informed and to make their own litigation
decisons. C, isthe defendant’slegd cost of going to trid. Therisk premium R, isthe amount

thet the defendant is willing to pay to obtain the certainty of settlement. R, increases asthe case
poses abigger threat to the defendant’ s solvency and ability to avoid bankruptcy. Although
bankruptcy limitsfirms' liability for damages and therefore reduces risk, managers suffer heavy
lossesif bankruptcy occurs. For defendants, the externa effect X, of the particular caseison
the number of future casesfiled againgt them. Settling low damage clamsislikely to cause

many new clamsto be filed, because representing low damage dlamsis more profitable if they
setle. In contrad, settling high damage claims has little effect on the number of future filings,



since representing high damage daimsis profitable even if they go to trid. Thus X is zero for

high damage claims and neggative for low damage daims.*®
A necessary condition for settlement to occur is:

ppr +ep'WTl'Rp+Xp < pyDy tey +Cy + Ry + X, 1)

The probability of settlement is assumed to increase as the settlement range, which equasthe
right hand Sde minus the left hand side of (1), getslarger.

Now turn to the procedura innovations used in asbestos litigation. Since judges god isto
save court time by encouraging settlements, we examine how each of the three innovations affect
the amount of time spent in trial and the probability of settlement. Also, because our dataiis for
ashedtos trids rather than settlements, we examine the effect of the procedura innovations on
trid outcomes.

Consolidation. In both state and Federa court, lawsuits that are consolidated must have
“common issues of law or fact.” Issuesthat are common across asbestos clams include evidence
concerning the harmful effects of asbestos and the causa relationship between exposure to
ashestos and devel opment of particular diseases. |n addition, consolidations often involve
plaintiffs who worked at the same workplace. For these groups, common issues of fact aso
include evidence concerning the specific asbestos products that the claimants were exposed to,
what the defendants knew about the dangers of asbestos and when they knew it (the “ state-of-
the-art” defense), and whether the defendants provided adequate warning of danger from contact
with asbestos products.

Congder firgt the effect of consolidation on the amount of time required for trid.

Suppose the judge could ether hold independent trids of N asbestos lawsuits or asingle

consolidated trid of dl N cases. The amount of time required for aconsolidated trial of N cases

isT". A consolidated tria saves court timeif T" < NT*. Why do consolidated cases save
court time? One factor isthat only asingle jury rather than N separate juries must be impaneled.

18 This simple model assumes that a single plaintiff bargains with asingle defendant. Although the empirical work
concerns multiple asbestos claims that may be consolidated for trial, plaintiffs are nearly always represented by a
single plaintiffs’ law firm. See Spier (2002) for amodel in which multiple plaintiffs bargain with a single insolvent
defendant, so that there are externalities among the plaintiffs that affect their bargaining strategies. | ignore these
effects here. See Wittman (1985) for discussion of the standard model of trial versus settlement.



Second, common issues are presented only once rather than multiple times. Thus judges have an
incentive to consolidate multiple asbestos cases for trid in order to save court time.

Now consder how consolidation affects the probability of settlement. Consolidation islikely
to make tria outcomes more highly correlated than if the same cases had independent trids.
Firgt, the same judge and jury make decisions that gpply to dl of the plaintiffs and therefore the
same decison-making processis gpplied to dl N cases. If the trids were instead independent,
then there would be a different jury for each plaintiff, there might be a different judge, and even
the same judge might make different decisons acrosstrids. Second, in consolidated trials the
evidencefor dl of the plaintiffsis presented to the jury before it makes any decisons. This
means that the evidence is more homogeneous in consolidated trials than in independent trids.
These factors tend to increase the degree of positive correlation of outcomes in a consolidated
trid.

Suppose two cases have the same observable characteristics but each has an error term. A
standard measure of tria risk for both casesistheratio of the standard deviation of the combined

outcomes to the mean of the combined outcomes:
@/ 2m)4/23 2(1+r1)

Here s ?isthe combined variance of the outcomes, I isthe combined mean outcome, and 1 is
the corration coefficient. If the two cases have independent trials and the corration
coefficient is zero, then the risk of trid is(v/2/ 2)(s /m) =.707(s /). If thetwo cases are
consolidated for tria but the correlation coefficient remains zero, then the risk of trid is

unchanged. Now suppose the cases are consolidated for trid and this raises the correlation of the

outcomes, so thatr  increases from 0to 5. Then risk risesto .866(s /). Thusif
consolidation increases the degree of positive correlation of the outcomes, both risk
premiums R, and R, are predicted to rise and therefore settlement is more likely to occur. |

show below that the average correlation coefficient of the outcomes is higher when cases have
consolidated trids than when cases that had independent trials are randomly assigned to groups

of thesame sze.

19 Thisisthe standard insurance result that risk per case falls when an insurer writes more policies that are
uncorrelated. If n cases are consolidated rather than 2 and the outcomes are independent, then the risk measure

increases by afactor of Jn/n rather than +/2/2.



Consolidation dso affects the probability of settlement viaits effect on legd codts.
Consolidation raises defendants legal costs because individud plaintiffs sue many different
defendants and each defendant must be represented at the tria even if it is sued by only one
plantiff. Thus defendants lawyers have to atend longer trids than they would if the clams
were tried independently and this raises the probability of settlement. In contrast, consolidation
has rdaivdly little effect on plantiffs legd costs, ance the same lawyers represent dl of the
plaintiffs

Overdl these factors suggest that case consolidation reduces trid time and raises the
likelihood of settlement. Thus judges with many asbestos cases on their dockets have an
incentive to useiit.

Now consider how consolidation affectstrid outcomes. As discussed above, consolidation
changes the information set available to the jury, because juries hear evidence about dl of the
plaintiffs whose claims are consolidated before they make their decisons for any one plaintiff.
One possihility isthat juries award more to plaintiffs who are not disabled when they have
consolidated trids with other plaintiffs whose disease is more severe, because the jury infers that
less severe diseases will inevitably become more severe over time. Also defendants in asbestos
trials often agppear callous because they faled to labd their products as dangerous and this often
makes juries more sympathetic to plaintiffs. In consolidated trias, there are more defendarts and
therefore ahigher probability that at least one defendant will gppear cdlous, which benefits dl of
the plaintiffs. Findly, suppose plaintiffsin a consolidated trid consst of both smokers and non-
smokers. Defendants are likely to argue that smokers' disease was caused by smoking rather
than asbestos (the “smoking defense’). But in a consolidated trid, the jury can observe that non
smoking plaintiffs have the same disease even though they never smoked, and therefore may
infer that asbestos rather than smoking caused the smokers disease. This could lead the jury to
award higher damages to smokersin consolidated trials. These examples suggest that outcomes
arelikely to be more favorable to plaintiffsin consolidated trials than independent trials?°

Bifurcation.”* Judges can choose among straight bifurcation, reverse bifurcation, or no
bifurcation. In straight (reverse) bifurcation, the jury decidesliability (damages) in the first
phase of thetrid. Then thetrid is suspended while settlement bargaining tekes place. If the

20 However additional information in theory could cause outcomes to change in either direction. See Selwin and
Picus (1987) for a description of an asbestos trial that illustrates the smoker scenario.

21 gee Landes (1993) for amodel of bifurcated trials.



parties do not settle, then the same jury decides damages (liability) in the second phase of the
trial. Punitive damages may be decided as part of either phase or may be put off to a separate
phase three. In litigation generdly, sraight bifurcation is more common than reverse
bifurcation, because defendants win about half of al cases and straight bifurcation savesthe
court time required for the damages phase of the trid when plaintiffswin. However in asbestos
trias, reverse bifurcation is more common. Judges may use reverse bifurcation because
defendants probability of winning is lower in asbestos cases than in litigation generaly, so that
the gain from resolving liadility issmdler. Also damages are more uncertain than liability, so
that deciding damages reduces uncertainty by more than deciding ligbility and therefore has a
bigger impact on the probability of settlement.  (See below for data)) In the discussion below, |
consder only the comparison of reverse bifurcation versus no bifurcation.

Suppose a consolidated trial of N cases may use reverse bifurcation. Phases one and two of
areverse bifurcated trial are assumed toteke T," and T," days of trid time, respectively.
Assume that totd trid time for both phases of areverse bifurcated trid is greater than that for a
non-bifurcated trial of N cases, or T, +T," >T". Expected tria time for areverse bifurcated

trid is TlN +(1- srb)TzN , Where s, isthe probability of settlement following phase one.  Judges

choose reverse hifurcation over no bifurcation if expected trid timeislower when thetrid is

reverse bifurcated, or:

T" +@1- s,)T, £T" ©

| argued above that the probability of settlement is higher when more cases are consolidated, so
thet s, increasesas N rises. Inaddition, T increasesfaster than T," as N rises, so that the

magnitude of the difference between the left and right hand sides of (3) increasesas N rises.
These congderations suggest that judges are more likely to use reverse bifurcation as more cases
are consolidated for trial.

Suppose we compare the probability of settlement following phase one of areverse
bifurcated trid versus before the trial begins. Resolving damages increases the probability of
settlement by resolving the two sides’ disagreement over D, which islikdly to be their main
source of disagreement.  Although the remaining legd codts of trid are lower after phase one of
the trid and this reduces the probability of settlement, the former effect islikey to more than

12



outweigh the latter. This suggeststhat if settlement has not occurred by the time the tria begins,
judges will find it attractive to use reverse bifurcation, because part of the time required for afull
trid can Hill be saved if the parties settle after the first phase.

Now consder the effects of reverse bifurcation on the outcome of trid. Studies of other
types of litigation suggest thet juries decisions concerning damages often reflect a mixture of
evidence concerning both damage and liability (see Wittman, 1986, and White, 1992). Thus
reverse bifurcation may affect tria outcomes by iminating part of the evidence that juries
would otherwise consider in making their damage decisons. |n ashestostrids, the evidence
concerning damage is often srongly in the plaintiff’s favor (because the plaintiff has a disease
that is only caused by asbestos), while the evidence concerning liability is often weak (because
the plaintiff cannot show that s/he was exposed to particular asbestos products). If the jury had
both types of evidence, then it might decide that the plaintiff’s damages amount to, say,
$500,000, but because jury members disagree on whether to find the defendant liable, the jury
might award damages of only $250,000. However in areverse bifurcated trid, the jury does not
hear evidence concerning liability during phase one, so that in the example it would award
dameages of $500,000 rather than $250,000. Although juries might compensate for higher
damage awards by finding defendants not liable more frequently in phase two, thiswill not be
observed if the parties sttle following phase one. This suggeststhat trias that use reverse
bifurcation are likely to have higher damage awards than non-bifurcated trias.

“Bouquet” trials. Inabouquet trid, asmal group of Scasesis selected to be tried together
from alarge group of size N. Following thetrid, the judge directs the parties to negotiate a mass
Settlement of the remaining N — S cases, based on the outcomesin the bouquet trid.  The
dternative to a bouquet tria isa single consolidated trid. For smplicity, | assume that the
bouquet trid is not bifurcated, although reverse bifurcation and bouquet trids may be combined.

Do bouquet trids save trid time? Suppose the probability of settlement following a bouquet
trid of Scasesis s, , the time required for the bouquet trid is T °, and the time required to try
theremaining N - Scasesis T""°. Thecogt intrid time of a consolidated trid is T ™ and the
expected codt intrid time of abouquet trid is T ° + (1- s,)T" °, where s, isthe probability of

stling the large group of N-S cases after the bouquet trid. Bouquet trids save trid time over
consolidated tridsiif:

13



TS+(L-s)TVSETV. 4

Bouquet trials become more attractive as N increases, because consolidated trias are subject to

diseconomies of scale as the number of casesincreases®? AsN increases, TS remains the same,
but T""*and T" both increase, so that condition (4) is satified a lower levelsof s,. This

suggests that judges incentive to use bouquet trids increases as the number of asbestos cases on
their docketsrises. In effect, usng a bouquet trid alows the judge to get the time savings from
aconsolidated tria, even when the number of casesis so large that a consolidated tria would be
impracticd.

Now consider how the probability of settlement differs when the parties negotiate over
sttling N - S cases following a bouquet trial of S cases versus when they negotiate over settling
N cases without a bouquet trid. Because judges often continue to use the same jury for
additiona casesin the large group if the parties do not settle the smal group, the bouquet trid
reduces the differences between p, versus p, and between D, versus D, for casesin thelarge
group and it dso sgnds that the outcomes of the large group will be highly corrdated with the
outcomes of the small group. Both effects make settlement more likely.

Finally, consider how bouquet trials affect damage awards. Because judges have
congderable control over the Sze of damage awards and are assumed to want the parties to
ettle, consder whether high versus low damage awards in the bouquet trid are more likely to
lead to amass settlement of the large group. In the standard trid versus settlement modd given
in eg. (1) above, higher predicted damage awards increase the likelihood of trid rather than
settlement occurring. However higher damage awards in the bouquet tria context are likely to
have the opposite effect, because they threaten the defendant firms' solvency and therefore raise
defendants’ risk premium, R, . For example in the Mississippi bouquet tria discussed above,
damage awards in the small group were $4,000,000 per plaintiff and the large group contained
1738 plaintiffs. Thusif the large group were tried before the same judge and jury, apossible

outcome was that total damages as high as ($4,000,000)(1,738) = $7 hillion could be awarded.
Even paying asmall fraction of this figure could exhaust the insurance coverage and thresten the

22 AsN getslarge, jury members tend to forget the evidence and few jurors are willing to serve.
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solvency of many defendants and they therefore were willing to pay high anountsto settte®® On

the other Side, if damage awardsin bouquet trids are low, then defendants prefer to avoid

ettling because of concern that settling will encourage plaintiffs lawyersto file additiona

daims, i.e, X, islow or negaive. Thusjudges gain when bouquet trids result in high damage

awards, because the parties are more likely to agree to a mass settlement following the trial.
These results suggest that judges have an incentive to use the three procedurd innovetions

because they save trid time and increase the probability of settlements. But the innovations are

aso predicted to improve trid outcomes for plaintiffs.

V. Dataand summary statistics

The dataset consgts of al ashestostrials reported in Andrew’ s Asbestos Litigation Reporter
or Mealey's Litigation Reporter: Asbestos from mid-1987 to mid-2002.2* Tridsareincludedin
the dataset aslong as the judge or jury reached a decision on either liability or damages.
Regardless of whether trids were individua or consolidated, each plaintiff is a separate
observation. There are about 5,500 observations.

Vaiablesthat are plaintiff-specific incdlude the plaintiff’ s dleged disease, whether the
plaintiff died beforetrid, whether the plaintiff smoked, the number of defendants that eech
plantiff sues, adummy variable thet equas oneif the plaintiff’s dlam was consolidated for trid
with one or more additiond plaintiffs whose disease was more severe, and the outcome of the
trid. Variablesthat are trid-pecific include the date of thetrid, the state in which the trid
occurred, whether the trid was in state or Federal court, the number of claims consolidated,
whether the trid was bifurcated or reverse bifurcated, and whether it was a bouquet trid.

Summary datigicsare given in Table 1. More than one-quarter of dl trias occur in
Pennsylvania, because large numbers of workers were exposed to ashestos a Philadelphia-area
nava shipyards. Other states with large numbers of tridsinclude New Y ork, Texas, Cdifornia,
and West Virginia. Surprisingly, Missssppi has only one-haf of one percent of trids, athough

2| high damages are awarded, then even if defendants are confident that they would be overturned on appeal,
defendants cannot appeal without posting abond equal to the amount of the damage award, which they often cannot
do without violating loan covenants. Priest (1997) has argued that large class actions hurt defendants by threatening
their solvency and therefore forcing them to settle rather than go to trial.

24 Pre-1990 data are taken from Andrew’ s and more recent datafrom Mealey's.
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it isreported to have 20% of ashestos lawsuits (see Parloff, 2002). About one-tenth of asbestos
tris occur in Federd court, with the rest in state courts.

Diseases are divided into four levels of increasing severity: pleurd plague (13% of trias),
ashestos's (42%), lung and other cancers (12%), and mesothdioma (16%). The remaining 16%
of plaintiffs have missing disesse data—most of them were in large consolidated trials?®
About 10% of individud plaintiffs are identified as smokers. Smoking isidentified only when
the defendant used smoking as alegd defense at tria and this occurs mainly in lung cancer
cases. about 42% of plaintiffs with lung cancer are identified as smokers, compared to only 7%
of other plaintiffs. Because virtudly al plantiffs are mae, no sex varidbleisused.  The average
age of plaintiffs who were dive at the time of trid was 63. About 13% of plaintiffs died before
their trids.

Turning to the procedura variables, about 24% of plaintiffs had sngle-plantiff trids while
the remainder had consolidated trials of two or more plaintiffs. 34% of consolidated trids
involved 2 through 7 plaintiffs, with the digtribution fairly uniform over thisrange. The
remaining 42% of tridsinvolved 8 or more plaintiffs, of which the largest consolidetion in the
dataset involved 328 claims. About 16% of plaintiffs had bifurcated or reverse bifurcated trias
(most were reverse bifurcated) and 0.6% had bouquet trids.*® One-third of plaintiffsin
consolidated trids were combined with at least one plaintiff who had a higher-level disease.

As discussed in the theoreticad section, plaintiffs who have consolidated trids are dso more
likely to have bifurcated tridls. the overdl correation between bifurcated trids and consolidated
triasis .19 and the correlation between bifurcated trids and consolidated trias of eight or more
plantiffsis.35. But the correlation between bouquet trids and bifurcated triasis smdll.

Haf of dl damsinvolve asngle defendant, 14% involve two defendants, 12% involve three
defendants, and about 23% involve four or more. Mogt plaintiffs originaly sue many more

%5 Note that 28% of all asbestostrialsinvolve plaintiffs who claim to have some type of cancer, compared to only
11% of all ashestos claims. See Carroll et a (2002), p. 64, for data on asbestos claims.

2 The bifurcated trial variable equals oneif the Reporter identified thetrial as bifurcated or reverse bifurcated. The
bouquet trial variable equals oneif the Reporter article or another news article identified the trial as such (not
necessarily using thisterm). The number of bouquet trialsin the dataset is small because they are rarely appealed
and therefore are rarely mentioned in Reporter articles. The coefficients of the bouquet trial variable could be
biased upward if the only bouquet trials that are identified are those with high damage awards. An early bouquet
trial that occurred in Texasin 1990 (the Cimino trid) isexcluded because it was quite different from later bouquet
trials.
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defendants, but defendants are only counted if they did not settle by the time the jury decided on
averdict.?’

The outcome variables are given at the bottom of table 1. Plaintiffs win 69% of asbestos
trils—a high figure compared to most types of litigation.?® The average compensatory damage
award, conditiona on damages being positive, is $804,000 (al dollar figures arein 1987
dollars).?® Conditional on the defendant being found liable, plaintiffs probability of being
awarded punitive damagesis 35%, which is much higher than the figure of 6% reported by
Eisenberg et d (1997) for generd litigation. The average punitive damage award, conditiond on
punitive damages being postive, is $1.12 million. The expected return from going to trid,
including both types of damage, is $636,000.

In the theoretical section, | discussed how reverse bifurcation reduces expected trid time,
because resolving damages increases the probability of settlement by more than resolving
ligbility. Table 2 givesthe risk of damage versus the risk of liability, as measured for both by the
ratio of the sandard deviation to the mean. The risk of liability for compensatory damagesis .66,
which is much lower than the risk of compensatory damages themselves of 2.8. Similarly, the
risk of ligbility for punitive damagesis 1.75, while the risk of punitive damages themsdlvesis
6.7. Table 2 dso showsthat the corrdation of liability for compensatory versus punitive
damagesis .41, while the correlation of the two types of damagesisonly .17. (The latter figure
isfor dl trias, damages are set equa to zero if no damages were awarded.)

Now turn to whether consolideting clamsfor tria makestrids more risky by increasing the
degree of correation of the outcomes. To answer this question for two-plaintiff trids, | firs
compute the correlation coefficient of the outcomes of dl two-plaintiff trids. Thenasa
comparison, | randomly assign dl sngle-plaintiff triasin pairs and compute the correlation
coefficient of the outcomes for the random pairs. The corrdation coefficient for the actua

27 Typically, plaintiffs sue all producers of asbestos-containing products that they were exposed to during their
working lives, except those that have gone bankrupt. They rarely sue their employers, because the workers’
compensation system limits employers' liability. See Brodeur (1985) for discussion of plaintiffs’ lawyers early
attempts to sue employers under workers' compensation.

28 plaintiffs are coded aswinning if any of the defendants was found liable. The damage award is the total for all
defendants who are found liable. Statesvary in whether they apply joint and several liability to damage awards
(meaning that all defendantswho are found liable are responsible for up tothe entire damage award) or whether the
jury divides the damage award among the defendants. See Chang and Sigman (2000) for discussion of joint and
several liability.

29 Note that defendants do not necessarily pay the damage awards listed here, since it may be reduced (“remitted”)
by thetrial judge and/or reduced or reversed on appeal. Also defendants may file for bankruptcy following the
award. On the other hand, pre-judgment interest is added to damage awards and it is often high in asbestos cases.
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consolidated tridsis predicted to be higher than the correlation coefficient for the random pairs.
However, a problem with the randomization procedure is thet plaintiffs who had sngle-plantiff
trials could never have been paired with plaintiffs whose trials occurred in other sates.
Therefore before assgning the angle-plaintiff tridsin pairs, | first estimate probit (tobit)
regressions explaining whether plaintiffs win (the damage award) as afunction of a set of
dummy variables for states that either had large numbers of trids or are particularly pro-plaintiff
or pro-defendant. From the regression results | compute predicted values for the outcome
variable and then use the predicted values to compute the correlation coefficient for the random
pairs. The analogous procedure is followed for three-plaintiff consolidated tridls, etc.*°

Results are shown in table 3 separately for each of the outcome variables. Thefirgt entry in
the table shows that the actud corrdation coefficient of ligbility in two- plaintiff consolidationsis
.71, compared to only .37 in Sngle-plaintiff trias that were randomly paired. For compensatory
damages, the figures are .76 versus .31 and, for expected total damages, they are .90 versus .35.
These results support the hypothesis that consolidating cases for triad causes the outcomes to
become more highly correlated. Consolidation therefore increases the probability of settlement
by making tridls morerisky. The resultsfor larger consolidations show that the correlation
coefficient for expected tota damages increases from .90 to .97 as the number of consolidated
clamsrises from two to saven. But the correlation coefficient fallsto .60 for consolidations of
eght plaintiffs or more.

Table 4 givesinformation on how trial outcomes have varied over time. The number of trids
was higher in the erlier years of the samplethan in the later years. The probability of plaintiffs
winning has remained fairly congtant over time, but redl damage awards--compensatory and
punitive-- have risen sharply.

V. Empirical Results

30 For consolidations of three or more, the reported correlation coefficient isthe average value of the off-diagonal
termsin the correlation matrix. The state dummy variables used in the regressions are the same as those reported in
tables 5 and 6 below, pluslllinoisand Maryland. Adding disease and smoking variables to the regressions used to
correct for state did not change the resultsin table 3.
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The left hand column of table 5 gives the results of a probit regression explaining whether
plantiffswon.3! Thefigures are margina effects, with robust standard errors clustered by tridl
in parentheses. Aderisksindicate satistical sgnificance at the 95% levd.

Turn firg to the effects of the procedura innovations. When two or three plaintiffs dams
are consolidated for trid, plaintiffs probability of winning rises by 15 percentage points
compared to single-plantiff trids and, when four or five plaintiffs dams are consolidated,
plaintiffs probability of winning rises by 11 percentage points. Both effects are highly
ggnificant. These results suggest that smdl consolidations give plaintiffs an important
advantagein litigation. Larger consolidations have a positive effect on plaintiffs probability of
winning, but they are not satigticaly significant. When trids are bifurcated or reverse
bifurcated, plaintiffs probability of winning rises by 29 percentage points and, in a bouquet trid,
plaintiffs probability of winning rises by 21 percentage points. Both effects are statistically
ggnificant. Thus bifurcated and bouquet trids give plaintiffs a substantid advantage.

The regression includes dummy variables for seven dates that either have many asbestos
trids or are particularly pro-plaintiff or pro-defendant (the excluded group consists of al other
dates). The results show that three states are particularly pro-plaintiff: plantiffs probability of
winning is 28, 16 and 14 percentage points higher in West Virginia, Missssippi, and Texas than
in the excluded States, respectively. Not surprisingly, al three states have attracted substantial
numbers of asbestosfilings. In contrat, plaintiffs are 6 percentage points lesslikdy towinin
Pennsylvaniathan in the excluded states®? These results suggest that plaintiffs lawyers get high
returns from concentrating their filings of asbestos clamsin pro-plaintiff states. Casestriedin
Federd court are not sgnificantly more likely to lead to verdicts favoring plaintiffs than those
tried in State courts.

Now turn to the disease and smoking variables. The excluded disease category is pleura
plague and the excluded smoking category is non-smoker. Because of the close relationship
between lung cancer and smoking, these variables are entered separately and also interacted.
Faintiffs who have mesotheliomaare 13 percentage points more likely to win than those who
have pleurd disease, while plaintiffs who have lung cancer and dso smoke are 20 percentage

31 Note that the disease variables are both severity measures and indicators of liability, since certain diseases are
uniquely associated with asbestos exposure.

32 The percent of asbestos filingsin Texas, Mississippi and West Virginiarose from 7% in 1970-87 to 38% in 1994-
97; while the percent of filings in Pennsylvaniadeclined from 17% to 3% during the same period. See Carroll et a
(2002), p. 32. Adding additional state dummiesto the probit model did not change the results.
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points less likely to win. Both effects are satisticadly significant. Presumably the negative effect
of lung cancer and smoking together reflects juries difficulty in deciding whether asbestos
exposure or smoking caused the disease. However smoking by itsdlf increases plaintiffs
probability of winning by 13 percentage points and the effect is Satigticaly sgnificant. The
positive effect of smoking probably occurs because smokers on average are sicker than nor-
smokers.®® A surprising result is that having a consolidated tria with a plaintiff whose dissaseis
in ahigher category reduces rather than increases plaintiffs probability of winning, by 6
percentage points. This suggests that consolidation with other plaintiffs who have a more severe
disease does not benefit plaintiffs who have aless severe disease. However consolidation with
other plaintiffs who have the same disease but are more disabled may il benefit plaintiffs.
However the data do not dlow usto test this latter effect.

Thelagt set of variables examines whether having multiple defendants at trid affects
plantiffs probability of winning. When there are two defendants rather than one, plantiffs
probability of winning rises by 7 percentage points, but when there are four or more defendants,
plantiffs probability of winning fals by 6 percentage points. Both effects are datisticaly
ggnificant. Thus multiple defendants have a mixed effect on trial outcomes.

The second and third columns of table 5 give the results of a Tobit regresson explaining
compensatory damages. The sampleisal cases in which damages were decided, so that
damages are truncated a zero when the plaintiff lost. Coefficients and robust sandard errors
clugtered by trid are given in column two and margina effects are given in column three.
Figures are in thousands of 1987 dollars.

The results show that consolidated trids have mixed effects on damagelevels Plantiffsin
consolidated trias of up to five claims received between $90,000 and $137,000 more, while
plaintiffsin larger consolidations of eight or more claims received $173,000 less. Only the latter
effect isqatidicaly sgnificant. However bifurcated trids and bouquet trids both have large
positive effects on damage levels:  the margind effects are $628,000 and $2,410,000,
repectively, and both are Satidticaly sgnificant. The large positive effects of bifurcated and
bouquet trids on damages may reflect judges favoring plaintiffsin their conduct of these tridsin
order to increase the likelihood that settlement negotiations will succeed.

33 When the regression was re-run with an interaction term between smoking and the number of cases consolidated,
the interaction term was not significant.
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The state dummy variables show that the same states that are particularly pro-plaintiff on
ligbility are dso pro-plaintiff on damages. Plaintiffsin Missssppi, Wes Virginiaand Texas
received $1.6 million, $467,000, and $394,000 more in compensatory damages than plaintiffsin
the excluded States, respectively. Plaintiffs aso received $751,000 more in New Y ork and
$187,000 lessin Pennsylvaniathan in the excluded states. These results again suggest that
plantiffs lawyers gan subgtantidly from choosing to litigate in favorable jurisdictions.

Maintiffs aso received sgnificantly higher damage awvards if they have mesothelioma or other
types of cancer, rather than pleurd plague, and if they are smokers. Asin the regresson
explaining whether plaintiffswin, thisis probably because smokers are scker than other
plaintiffs

Having two defendants at trid rather than one raises the damage award by $219,000 and the
effect is sgnificant a the 5% level. However damage awards are not sgnificantly different
when there are three or more defendants rather than one. These results suggest that juriestend to
award higher damages when the cogts are shared among a smal number of defendants.

Table 6, column 1, reports a probit mode explaining whether plaintiffs recelve punitive
damages. The sample consgtsdl tridsin which at least one defendant was found liable for
compensatory damages. Turning to the procedurd innovations, the largest effect isthat of
bifurcated trids, which are associated with an increase of 54 percentage points in plaintiffs
probability of winning punitive damages. Plaintiffs are dso 6 to 18 percentage points more
likely to receive punitive damages when trids are consolidated, dthough the results are only
borderline sgnificant (the 2-3 case consolidation variable has ap vaue of .085 and the 6-7 case
consolidation variables has ap vaue of .073). Thuswhen juries award punitive damagesto any
plaintiff in aconsolidated trid, they are more likdly to award punitive damages to the other
plantiffsin the consolidated trid aswell. However, plaintiffsin bouquet trias are 28 percentage
points lesslikely to receive punitive damages. Thisis probably because bouquet trids usudly
ettle before the punitive damage phase of the trid.

The same dtates that are pro-plaintiff on compensatory damages are dso much more likely to
award punitive damages. plaintiffsin Missssppi, Texas, and Wes Virginiaare 36 to 51
percentage points more likely to receive punitive damages than plaintiffs in the excluded Sates.

In contragt, plaintiffsin Pennsylvania are 42 percentage points less likely to be avarded punitive
damages than plaintiffsin the excluded dates.  Plaintiffs with severe diseases are dso much
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more likely to receive punitive damages. Those with mesothdioma, lung cancer (for non-
smokers), and other cancer are 17, 26, and 28 percentage points more likely to receive punitive
damages and al of these effects are significant. However plaintiffs are 20 percentage points less
likely to receive punitive damages if they have lung cancer and also smoked. Findly, plaintiffs
are sgnificantly lesslikely to receive punitive damages when there are more than four

defendants at trid. This may reflect the fact that juries must impose the punitive damage award
on aparticular defendant and they may it difficult to pick out a particular defendant when they

al engaged in amilar behavior.

The second and third columns of table 6 give the results of a Tobit moded explaining the level
of punitive damages. The sampleisal plaintiffs who recelved compensatory damages, punitive
damages are truncated at zero if none were awarded. The results show that plaintiffsin
consolidated trids do not receive sgnificantly different punitive damage awards than plaintiffsin
independent trids. Plaintiffsin bifurcated and bouquet trids receive less in punitive damages,
but the effects are not datistically sgnificant. Thus none of the procedurd innovations have
ggnificant effects on the Sze of punitive damage avards.  The fact that bifurcated and bouquet
trids tend to have lower punitive damages may reflect the fact that these trials are more likely to
ettle before they reach the punitive damages stage, i.e., judges are generally successful in thelr
efforts to obtain mass settlements before the trids are completed.

Punitive damages are sgnificantly higher in the same three pro-plaintiff dates awvards were
$397,000 to $570,000 higher in Texas, West Virginiaand Mississippi than in the omitted states.
Also, plantiffsin Pennsylvania receive sSgnificantly lower punitive damages then plaintiffsin
the omitted States. None of the disease or smoking varigbles are Satistically significant in
explaining the size of punitive damage avards.

Taking the resultsin tables 5 and 6 together, the models explaining whether damages are
awarded consistently fit better than the models explaining the level of damages. For compensatory
damages, the R? vaueis .19 for whether damages are awvarded, compared to only .01 for the level
of damages. For punitive damages, the values are .50 versus .03. These results are in accord with
Sungtein et d’s (2002) experiments in which mock juries hear lega cases and decide on both types
of damages. They found that for both types of damages, juries make fairly predictable decisons
concerning whether or not to award damages, but erratic and unpredictable decisions concerning

the dollar amounts of damages.



Findly, table 7 combines the results from tables 5 and 6 to compute the effect of the procedural
variables and other sdlected variables on plaintiffs expected return from trid.>* The main result of
the paper isthat procedurd innovations have very large effects on trid outcomes. In particular,
plaintiffsin bifurcated and bouquet trids on average receive $1.2 million more than plaintiffsin
non-bifurcated and non-bouquet trias, which neerly triples their expected return from trid. Those
in bifurcated trids receive higher awards of both compensatory and punitive damages, while those
in bouquet trids receive higher compensatory damages but lower punitive damages. Plaintiffsin
consolidated trias of up to seven plaintiffs receive between $200,000 and $305,000 more than
plantiffsin independent trids, but plaintiffsin large consolidated trids of eight or more plaintiffs
receive dightly less. Thefact that large consolidations appear to have a different effect on trid
outcomes than smal consolidations may be due to the fact that large consolidetions often have
missing disease information. Plaintiffsin the three most pro-plaintiff states of Missssppi, West
Virginiaand Texas receive $2.1 million, $1.3 million, and $1 million more than plaintiffsin the
excluded states, respectively.  Thusit is not surprisng that dl three of these states have become
centers for ashestos litigation.

V1. Conclusion

Judgesin courts with many asbestos clams encourage plaintiffs and defendants to agree to
mass settlements and | argue thet this has made the asbestos crissworse. The mechanism
works in the following way. Because of the large numbers of clamsfiled in particular courts,
judges in these courts adopt procedural innovetions that are intended to reduce tria time and
encourage large numbers of casesto settle. But judges leverage to encourage mass settlements
of asbestos clamsis higher when triad outcomes favor plaintiffs rather than defendants and, asa
result, judges tend to adopt procedural innovations that are pro-plantiff. But when large
numbers of asbestos claims are settled on favorable terms for plaintiffs, then plaintiffs lawyers
find it extremely profitable to file additiona clamsin the same courts. Because of the nature of
ashestos exposure, the class of potentid plaintiffs and defendantsis virtualy unlimited and, asa
result, the asbestos mass tort keeps growing.

34 Theincrease in expected damage is(dp)D + (dD)p, where p and D are the mean values of the probability of
damages and the damage level and dp and dD are the marginal effects taken from table 5. The same procedure is
applied separately to compensatory and punitive damages.
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In the paper, | use anew dataset of asbestos trids from 1987-2002 to test the hypothesis that
procedura innovations commonly used in asbestostrids favor plantiffs. | find that in bifurcated
or bouquet trids, plaintiffs expected gain from tria increases by $1.2 million, or by nearly
200%, compared to their expected gain in non-bifurcated and non-bouquet trids. Alsoin
consolidated trids of up to seven plaintiffs, plaintiffs receive between $200,000 and $305,000
more, an increase in their expected return of 31 to 48 percent. These figuresinclude both
compensatory and punitive damages.  Thus the procedurd innovations substantialy incresse
plantiffs lavyers incentivesto file additiond asbestosclams. Findly in the three most pro-
plaintiff states of Mississppi, West Virginiaand Texas, the expected return from tria increases
by one to two million dollars compared to the other sates. Thusit is not surprising thet al three
of these states have become centers for ashbestos litigation.
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Tablel. Summary Statistics

Mean Std. Dev.
Statein which trial occurred
Pennsylvania 272 445
Texas 141 .348
New Y ork 130 .336
Cdifornia 102 302
Wes Virginia .081 272
New Jersey .056 231
Mississippi .006 .078
If Federal court 10 .302
Number of cases consolidated for trial
1 (individud trids) 235 424
2-3 113 317
4-5 129 .335
6-7 101 .302
8 or more (max = 328) 422 493
If bifurcated trial 163 370
If bouquet trial .006 .075
Disease
Mesothdlioma 159 .365
Lung cancer 105 .307
Other cancer 017 128
Asbestosis 416 493
Peurd plague 131 .338
Disease missing 164 370
Number of disease leves (if consolidated trid) 1.99 977
If higher disease e trid (if consolidated trid) .329 470
Demogr aphic variables
Y ears of exposure 23.3 12.6
Agea trid (if dive) 63 10.0
If died before tria 131 337
If plaintiff smokes 104 .305
Number of defendantsat trial
1 510 .500
2 142 .349
3 120 .325
4 or more 228 420
Outcome variables
If defendant found liable .693 461
Compensatory damages (if positive) $804,000 $1,740,000
If punitive damages (if def. found ligble) 353 480
Punitive damages (if positive) $1,120,000 $2,530,000
Expected tota damages $636,000 $1,780,000
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Table 2:
Relative Risk of Liability ver sus Damages

Compensatory Punitive
Damages Damages

Risk of defendant being found liable for: .66 1.75
Risk of damages. 2.8 6.7
Risk of damages (if compensatory damages > 0) 2.2 2.3
Risk of expected total damages. 2.8
Correation of the probabilities of winning 405
compensatory versus punitive damages
Corrdation of compensatory and punitive .166
damages

Note Thefiguresin thefirst four lines are the Sandard deviation divided by the mean. Unless
otherwise noted, figures are based on dl trids.



Table 3:

Correlation Coefficients of Outcomesin
Consolidated Trials versus Random Groups of Single-Plaintiff Trials

Number Actud If Compen- If Punitive Expected
of cases Versus compen satory punitive | damages total
per trid random satory damages | damages damages
damages awarded
awarded
Actud 71 .76 87 .98 90
2 Random 37 31 29 33 35
Actud .68 .60 .93 .996 92
3 Random .28 34 .29 .30 .38
Actud .65 .96 .86 .96 .88
40r5
Random 31 40 .20 23 34
Actud .65 .98 91 .63 97
6or7 Random 30 43 17 43 43
8ormore | Actud .68 52 .89 .87 .60
Random .35 335 18 .25 25

Notes. The corrdation coefficient equals the average vaue of the off-diagond termsin
the correlation matrix. For tridsof 4 or 5 plaintiffs, only the vaues for the first four

plantiffs are used in the caculations when there are five dams. The same procedureis
followed for consolidations of 6-7 and 8 or more. Expected total damages =
max[ Compensatory Damages,0] + max[Punitive Damages,(].
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Table 4:
Variation in Number of Trialsand Damage Awardsover Time

(Ddllar figuresin thousands of 1987 dollars.)

Proportion Prob. of Compensatory Prob. of Punitive
of Trids Pantiff damages Punitive damages
Winning (if pogitive) Damages (if pogtive)
(if def.
lidble)

1987-88 021 .68 $543 .30 $496
1989 105 .88 725 71 622
1990 149 .69 412 .25 552
1991 213 .82 608 .59 732
1992 074 .70 461 .16 1,323
1993 100 A7 548 .35 342
1994 .087 .55 690 14 2,319
1995 .061 .56 922 14 1,103
1996 041 .63 1,056 24 1,132
1997 .037 .65 857 .33 2,001
1998 .031 .66 1,275 .28 3,077
1999 .020 73 1,504 15 1,772
2000 .025 .65 1,414 .25 1,875

2001-02 .036 .62 3,500 27 2,717
(part)




Tableb:
Results Explaining Whether Plaintiffs Win and Compensatory Damages

If Plaintiffs Compensatory Damages ($000)
Win
Probit Tobit
(margind (coefficients) (margind
effects) effects)
Procedural innovations
2-3 case consolidation 155 (.022)* 140 (109) 90
4-5 case consolidation 114 (.026)* 213 (154) 137
6- 7 case consolidation .036 (.039) 21.9(191) 14
>= 8 case consolidation .054 (.036) -269 (140)* -173
Bifurcated trid .290 (.022)* 977 (141)* 628
Bouquet tria .213 (.038)* 3,750 (1610)* 2,410
State
Mississppi .160 (.057)* 2,550 (1,460) 1,640
Wegt Virginia 278 (.021)* 726 (209)* 467
Texas .140 (.033)* 614 (165)* 394
Pennsylvania -.058 (.034) -292 (120)* -187
New Y ork .086 (.043) 1,170 (262)* 751
Cdifornia 024 (.042) 21.5(151) 14
New Jersey .100 (.036)* -246 (129)* -158
If Federal court -.014 (.049) -98.5 (161) -63
Disease and smoking
Mesothelioma 130 (.032) 1,190 (159)* 763
Lung cancer (smoker) -.196 (.077)* -307 (210) -197
Lung cancer (non-smoker) -.039 (.049) 71.2 (182) 45
Other cancer -.093 (.070) 583 (310) 374
Asbestosis -.062 (.033) -102 (95.5) -65
Disease missing - 014 (.070) -730 (270)* -468
If plaintiff dead -.018 (.025) -49.2 (121) -32
If plaintiff smokes .130 (.028)* 203 (103)* 130
Higher disease level at tria -.064 (.034)* -171 (121)
Number of defendants
2 .069 (.027)* 340 (105)* 219
3 -.026 (.040) 177 (164) 114
4 or more -.058 (.033)* 19.6 (147) 13
Congant -116 (243)
Year variables Included Included
Pseudo R? .1920 .0147
Number of obs. 5008 4692
Number of censored 1678
observations

Note: the pseudo R* value for the tobit regression is cal culated without clustering the error terms.
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Table6
Results Explaining Whether Plaintiffs Recelve Punitive Damages and Amount

If Plaintiffs Win Punitive Damages ($000)
Punitive Damages
Probit Tobit
(margind effects) (coefficients) (margina effects)
Procedural innovations
2-3 case consolidation .109 (.065) 234 (570) 42
4-5 case consolidation .062 (.075) -533 (569) -95
6- 7 case consolidation .181 (.105) 189 (716) 34
>=8 case consolidation .084 (.082) -876 (639) -157
Bifurcated trid 542 (.L111)* -1,560 (1,450) -279
Bouquet tria -.277 (.108) -2,910 (2,890) -523
State
Missssippi 510 (.209)* 3,170 (1,850) 570
West Virginia 498 (.122)* 2,210 (952)* 397
Texas .362 (.073)* 2,650 (558)* a77
Pennsylvania -.424 (.041)* -5,760 (1,120)* -1,036
New Y ork -.067 (.094) -172 (982) -31
Cdifornia .072 (.079) -1,220 (693) -219
New Jersey .045 (.114) -1,950 (874)* -350
If Federal court -.265 (.061)* -1,190 (735) -350
Disease and smoking
Mesothelioma 172 (.089)* 634 (593) 114
Lung cancer (smoker) -.201 (.064)* -624 (956) -112
Lung cancer (non-smoker) .256 (.087)* 679 (713) 122
Other cancer 282 (134)* 1,640 (1,190) 293
Asbestosis .095 (.065) 347 (482) 62
Disease missing .614 (.087)* 1,390 (1,240) 250
If plaintiff dead -.005 (.043) -96.5 (447) -17
If plaintiff smokes .011 (.083) -369 (601) -66
Higher disease leve at trial -.031 (.066) -949 (501)
Number of defendants
2 -.035 (.054) -28.6 (456) -5.1
3 -.002 (.081) -245 (600) -44
4 or more -.226 (.078)* -1,210 (736) -217
Congtant -2,530 (1,380)
Year variables Included Included
R? or pseudo R? 512 .0296
Number of observations 3471 2597
Number of censored 2130
observations

Note: the pseudo R? value for the tobit regression is cal culated without clustering the error terms.



Table7

Predicted Changesin the Expected Return from Trial

(000%)
Compen- Punitive Totd Changein
satory Damages Damages Expected
Dameages Return:
Procedural innovations
2-3 case consolidation $142 $63 $305 48%
4-5 case consolidation $154 $46 $200 31%
6-7 case consolidation $28 $256 $284 45%
>=8 case consolidation -$92 $51 -$41 -6.5%
Bifurcated trid $585 $617 $1,200 188%
Bouquet tria $1,780 -$574 $1,210 189%
State
Mississippi $1,220 $907 $2,130 334%
Wes Virginia $467 $823 $1,290 203%
Texas $325 $672 $1,020 160%
Pennsylvania -$160 -$974 -$1,130 -178%
New York $564 -$102 $463 73%
If Federal court -$51 -$439 -$503 -79%
Disease and smoking
Mesothdioma $596 $334 $988 155%
Lung cancer (smoker) -$237 -$317 -$543 -85%
Lung cancer (non-smoker) $11 $431 $476 75%
Other cancer $211 $534 $792 125%
Disease missing -$332 $921 $589 93%
If plaintiff smokes $157 -$7.7 $146 23%
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