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Based on the particular meaning that is specific to European citizenship and that is involved in
the practice of citizenship, it causes modern concepts of citizenship which are derived from the
universal norms of citizenship.

It’s important to underline that the European citizenship is a concept which does not replace the
National citizenship, but it is a new modern concept which has a real connection with the
national citizenship and why not connected with the Romanian citizenship.

From this point of view, emphasize in this paper that the diplomatic and consular authorities
from member states of the Union have to guarantee the protection of the European citizens in
third countries in which their state is not represented.

The cooperation of the diplomatic representatives is an important point for the Foreign Politic of
the European Union.
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I. Introduction

The introduction of citizenship of the Union constitutes one of the best-known innovations made
by the Treaty signed at Maastricht on 17 February 1992'. Significantly, Part two of the EC
Treaty, which is expressly devoted to (and entitled) “Citizenship of the Union”, is located
immediately after “Principles”” and before “Community policies™, which marks out its general
importance within the system of the Treaty. Whereas the most direct and immediate precedent for
the provisions at present set out in Arts 17-22 EC may be found in a proposal put forward by the
Spanish Government during the Intergovernmental Conference which resulted in the adoption of
the Maastricht Treaty”, the idea of identifying a status for individuals benefiting from the process
of European integration and its correlative label of “citizen” of the Community or of the Union
goes back to the early 1970s. Following an initial initiative at the Paris Summit in 1972, the
subsequent summit in 1974 gave rise to a plan for a standard passport for all nationals of the
Member States, which was to be followed by a passport union and a core of special rights
characterizing the position of the Community citizen. In pursuance of the mandate conferred
upon it by the summit, the relevant working party presented in 1975 the so-called Tindemans
Report, which contained a chapter on the creation of a “Citizen’s Europe”.

Those initiatives of the national governments were followed by initiatives from the Commission’
and the European Parliament. The latter adopted a resolution on 12 December 1977° and most
significantly the Draft Treaty establishing the European Union of February 1984, Art. 3
proposed introducing citizenship of the Union’. The Single European Act of 17-18 February 1986
(“SEA”), which entered into force on 1 July 1987, did not make any contribution towards
translating the numerous projects for Community citizenship into law, with the result that the
expression itself did not appear in the Treaty despite the preparatory papers which had given rise
to the presentation of the report of the Adonnino Committee on a people’s Europe. Nevertheless,
as a result of the Maastricht Treaty, the progress made by European integration and the
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diminished importance of economic factors as the determinant for Community legislation,
together with the emergence of a higher level of democracy in the Community’s institutional life,
led to formal recognition of the notion of citizenship of the Union® identifying a special status
governed by Community rules for Community citizens.
European citizenship is often regarded by skeptics as a threat to national citizenship which has
always been considered ,.the fortress of state sovereignty and of the national identity. According
to Deloye, these fears are well grounded as the ,,European citizenship is the cause of the
reorganization of identities.”'’ Despite its complementary and dispersed nature, European
citizenship is a challenge to the structure of the European identity or identities established by the
nation-states''. This is because most people assume that the acquisition of European citizenship
involves creating a new European identity. The most appropriate example of this fact is
Denmark’s rejection of the Maastricht Treaty, because of concerns expressed in this regard.
Denmark’s negative response to the concept of European citizenship was followed by a statement
of the Council of Europe underlining the fact that none of the provisions of the Maastricht Treaty
would replace national citizenship'®. But not even the founding Treaties of the Communities -
which stated that this should be “based on the substantiation of a union, as close as possible
among the peoples of Europe” and not to create a new nation'* — represented satisfactory
guarantees in this respect. As Deloye pointed out, any attempt to impose a new configuration of
norms and identities by means of European citizenship will come up against the opposition of
many social actors'.
The possibility of combining various levels of identity is confirmed in great part by the results of
the Eurobarometer survey on European and national identity of 2002. Thus, 59% of the
Europeans, unlike in 1999'° - when the figure was 52% - admit certain European components in
their national identity'’. In early 2004, after including the 10 candidate states, the figure fell by
3%".
In the studies dedicated to this subject, an author considered that the appreciation of European
citizenship is determined from the angle of the pre-existing factors of the social nature that
creates identity'. According to another point of view expressed in these studies, European
citizenship can be structured by law, and the continual progress - influenced by the gradual
enhancement in the legal status - can provide the essential condition for an active European
citizenship®.
Therefore, several questions come up:
What is the right to consular protection for EU citizens?
Every citizen of the European Union who is in a country outside the EU, in which the
Member State of which he/she is a national is not represented, is entitled to protection by
the diplomatic or consular authorities of any Member State represented there. EU citizens
are entitled to protection on the same conditions as the nationals of that State.
In 1995, Decision 95/553/EC was adopted by the representatives of the governments of
the Member States to implement this entitlement.
What kind of assistance is provided?
When an EU citizen seeks such help, he or she must produce a passport or identity card
as proof of nationality. If these documents have been stolen or lost, the embassy may
accept any other proof.
Diplomatic and consular representations giving protection have to treat a person seeking
help as if he/she were a national of the Member State they represent.
The protection offered by embassies/consulates of other EU States comprises:
- Assistance in cases of death,
- Assistance in cases of serious accident or illness,
- Assistance in cases of arrest or detention,
- Assistance to victims of violent crime,
- The relief and repatriation of distressed Union citizens.
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What is the European Commission doing in this area?

In November 2006, the Commission adopted a Green Paper on diplomatic and consular
protection of EU citizens in third countries (COM(2006)712), which set out ideas to be
considered for strengthening this right of EU citizens.

Following a public consultation, in December 2007 the Commission presented an Action
Plan (COM(2007)767) entailing the proposed measures for 2007-2009. The plan focuses
on enhancing consular protection and increasing awareness of this right among citizens.
The Action Plan will be evaluated in the context of a Commission's Communication in
March 2011°".

I1. Definition of concept.

The history of the transformation of the individual in the community legal order begins with the
artificial creation of the ,jmarket citizen™®, i.e. the person having economic freedoms, quality
which confers him the judicial enforcement to play his role in the process of creating the single
European Union market. The Economic European Community (EEC) Treaty contains provisions
to that effect, and in 1962, even before the Court of Justice of the European Communities had
acknowledged the direct effect of fundamental freedoms, the Commission adopted the point of
view according to which the individuals in the Community legal order did not exercise their
fundamental rights as simple factors of production, but as holders of civil rights. Illustrative in
this respect is the Stauder case (1969) which dealt with the personal right of the petitioner who
wished to purchase products subsidized by the European Community at a reduced price without
having to reveal his identity.

We remind you that the European citizen is a person who has the nationality of a state included in
the European Union, but, by contrast, holders of fundamental freedoms are all those upon whom
the Community legal order has conferred such rights.

III. Analyses concerning the exercise of diplomatic protection by the Community for the
benefit of citizens of the Union

According to the art. 20 EC the citizens of the Union, in the territory of a third country in which
the Member State of which he or she is a national is not represented, have the right to “protection
by the diplomatic or consular authorities” of any Member State on the same conditions as the
nationals of that State.

This article calls to mind the classic institution of the diplomatic protection of citizens, by virtue
of which, provided that certain conditions are satisfied, there is a right to protection from the
State for its own nationals who have been harmed by the conduct of another State in breach of
international law™’.

Among the requirements which a State must satisfy in order lawfully to exercise diplomatic
protection is that the individual in whose interest the State intervenes must be a national, although
there are exceptional cases in which a State may exercise diplomatic protection in respect of non-
nationals®*. The exercise of diplomatic protection by an international organization is, in contrast,
somewhat controversial, it being accepted instead in the form of the so-called functional
protection of the organization, where, as a result of the internationally unlawful conduct of a
State to the detriment of one of the organization’s officials, the international organization suffers
damage to its own institutional interests>.

It is considered that the Community may act by way of diplomatic protection to safeguard its own
interests, as, for instance, in the case of conduct of third countries resulting in injury to
Community officials®.

However, it cannot be inferred from the present state of development of general international law
that the Community has the right to act to afford diplomatic protection vis-a-vis third countries
which have damaged the interests of Member State nationals not connected with the Community
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by a relationship of service, but in a broad sense. The approach taken in the Community case-law
does not appear at all consistent with the aforementioned rule of customary law.

In Adams”” the Court of Justice did not deny that the Commission was under a duty to act to
defend the applicant (who was not a national of a Member State) before the Swiss courts, where
he had had criminal proceedings brought against him for having unlawfully disclosed to the
Commission practices of a Swiss company which constituted an abuse of a dominant position; it
merely rejected the accusation that the Commission had not so acted because it did not square
with the facts. In a more recent judgment, the Court of First Instance dismissed a claim for
damages for non-contractual liability based, inter alia, on an alleged infringement by the
Commission of its duty to intervene actively with the authorities of Guinea-Bissau to obtain the
immediate revocation of an unlawful seizure of a vessel flying the Greek flag and its immediate
release. In rejecting this plea, the Court of First Instance observed that, from the purely factual
point of view, there was no reason to doubt that the Commission Delegation in Guinea-Bissau
had “fulfilled ... its duty to provide diplomatic protection to the master [of the seized vessel] and
the applicant”™®, The Court of First Instance therefore seemed to presuppose that there was a
power/duty on the part of the Commission to act to afford diplomatic protection in the face of
internationally unlawful conduct on the part of a third country vis-a-vis a citizen of the Union,
which consisted in the case in question of violation of an international treaty concluded with the
Community.

The judgment, which lacks any reasoning with regard to the legal presupposition underlying it,
was welcomed by those who accept that the possibility to act to provide diplomatic protection
stems from the fact that the Community has international legal personality under Art. 281 EC*.
The introduction of citizenship of the Union, with the resulting strengthening of the legal/political
link between the citizen and the Union — even though it is not yet sufficiently capable of
evaluation in terms of its content — could afford arguments in support of the case-law which has
just been discussed, which, as has been pointed out, seems to go beyond the rules which may be
identified in the present state of development of general international law.

Thus, we may ask ourselves whether the European citizenship is a merely legal construction or
whether it also exists in social reality. Different scientific disciplines answer differently to this
question, varying with methodology. This is why it is possible to distinguish two main positions:
the “multi-national” view and the “universal” view™".

A multinational picture of Europe — which a traditional perspective, based on public international
law — is drawn by an overview of the Union member states. The constitutional role of citizenship
can be developed from the reserve of multi-leveled identities alone. Three results are worth to be
mentioned:

- The view of the necessarily exclusive nature of the position of the individual in terms of
citizenship does not do justice to the empirical facts; normative conclusions based thereon are
problematic.

- One cannot presume that Union citizenship is lacking any kind of social basis.

- Such studies have shown that identities are particularly influenced by political discourses
expressed in the media®'.

In the last twelve years no other bindings acts have been adopted on Consular protection and only
recently, after 2006, under the pressure of the European Council and of the Commission the
member states have agreed on some complementary and non-binding Guidelines on consular
protection of EU citizens in third countries as well as on non-binding measures to counter crisis
outside the territory of the EU (such as the notion of the “Lead State Concept” according to
which a member state will on voluntary basis coordinate the consular protection in a specific
third country and prepare if needed evacuation plans in case of disasters or of terrorists attacks)™.
What about Lisbon Treaty, here is another good question looking for an answer. Well, member
states remain jealously attached to the former functions and even after the Lisbon Treaty they
avoided a legislative role of the EU institutions by stating that “Member States shall establish the
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necessary rules among themselves and start the international negotiations required to secure this
protection”. Moreover, a positive evolution could come out from the strengthened cooperation
between the MS diplomatic missions with the new European Union External Action Service as
defined by the Article 35 TEU (ex Article 20 TEU) which states that : “The diplomatic and
consular missions of the Member States and the Union delegations in third countries and
international conferences, and their representations to international organizations, shall
cooperate in ensuring that decisions defining Union positions and actions adopted pursuant to
this Chapter are complied with and implemented. They shall step up cooperation by exchanging
information and carrying out joint assessments. They shall contribute to the implementation of
the right of citizens of the Union to protection in the territory of third countries as referred to in
Article 20(2)(c) of the Treaty on the Functioning of the European Union and of the measures
adopted pursuant to Article 23 of that Treaty™.

IV. Conclusion

Latest developments in this area show that The Commission published on 23 March 2011 a
Communication on consular protection which takes stock of the Action Plan 2007-2009 and
presents the future measures for the next years. The Commission also launched a website on
consular protection for the citizen which will contain, among other useful information, the
contact details of Member States consulates/embassies in all countries outside the EU.

Following the entry into force of the Lisbon Treaty, this protection is conferred directly on every
EU citizen by Article 23 Treaty on the Functioning of the European Union. This right is also
enshrined in Article 46 of the Charter of Fundamental Rights of the European Union.

These fragmentations of the rights of citizens along the national borders and the European policy
have created a new understanding of citizenship, which challenges the modern concept of it.
Based on the particular meaning that is specific to European citizenship and that is involved in
the practice of citizenship, it causes modern concepts of citizenship which are derived from the
universal norms of citizenship.
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