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Rezumat

In conditiile actuale in care activitatea
persoanelor fizice si a celor juridice se
desfasoara nu numai in cadrul intern al unui stat,
inauntrul frontierelor acestuia, ci §i in cadrul
vietii internationale, asistam la nasterea unor
raporturi juridice in care pdrti sunt aceste
persoane fizice sau/si juridice si in care unul sau
mai multe elemente sunt strdine. Astfel, aldturi de
raporturile juridice carora le sunt aplicabile
normele de drept intern, exista si raporturi
juridice  care apar in  urma  relatiilor
internationale de ordin juridic, tehnic, cultural,
stiintific, unde nu mai apare ca suficientd
aplicarea legii interne respectivului raport
Juridic. In acest context, un astfel de raport poate
fi  reglementat fie cu ajutorul normelor
conflictuale, care indica legea competenta a
carmui  raportul  juridic cu element de
extraneitate, fie cu ajutorul normelor materiale
sau substantiale ce se aplica direct, nemijlocit
raportului cu element strdain, astfel incdt putem
aprecia ca dreptul international privat este
caracterizat de existenta a doud metode de
solutionare a problemelor de drept: una specifica
dreptului international privat, care stabileste
regula solutionarii conflictului de legi, principala
materie de drept international privat, cu ajutorul
normelor specifice, i anume normele conflictuale
si alta comuna tuturor disciplinelor juridice, care
apeleaza la normele substantiale. Plecdand de la
aceste premise, prezentul studiu isi propune sa
realizeze o analizda a celor mai importante
aspecte legate de normele conflictuale - norme
specifice dreptului international privat.

Cuvinte cheie: norma judiciara, norma
conflictuala, drept international privat, lege,
conflict.

CONFLICT REGULATION -
JURIDICAL REGULATIONS
SPECIFIC TO THE INTERNATIONAL
PRIVATE LAW

Lect. PhD Laura Magdalena Trocan
,Constantin Brancusi” University of Targu-
Jiu

Abstract

In the current conditions in which the
activity of the physical and juridical persons
develops not only in the internal frame of a state,
inside its frontiers, but also in the international
life’s frame, we can notice the birth of some
juridical reports where the parties are represented
by physical and/or juridical persons and where one
or more elements are foreign. Therefore, next to the
juridical reports appeared after the juridical,
technical, cultural, scientific international relations,
where the appliance of the internal law does not
seem to be sufficient for the respective juridical
report. In this context, such a report may be
regulated either by means of the conflict
regulations, that indicate the law able to lead the
juridical report with foreign origin element,
immediate to the report with foreign element, so
that we can appreciate that the international private
law is featured by the existence of two methods for
solving the law problems: one of them specific to
the international private law that establishes the
solving rule of the law problems: one of them
specific to the international private law, that
establishes the solving rule of the laws’ conflict, the
main matter of international private law, by means
of the specific regulations, namely the conflict
regulations and another one that is common to all
the juridical subjects, that appeals to the substantial
regulations.  Starting from these premises, the
current study wants to accomplish an analysis of the
most important aspects related to the conflict
regulations — regulations that are specific to the
international private law.

Key words: juridical regulation, conflict
regulation, international private law, law, conflict.
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In conditiile actuale 1in care
activitatea persoanelor fizice si a celor
juridice se desfasoard nu numai in cadrul
intern al unui stat, inauntrul frontierelor
acestuia, c¢i §1  In cadrul vieti
internationale, asistim la nasterea unor
raporturi juridice in care parti sunt aceste
persoane fizice sau/si juridice si in care
unul sau mai multe elemente sunt strdine.
Astfel, aldturi de raporturile juridice
carora le sunt aplicabile normele de drept
intern, existd §i raporturi juridice care
apar in urma relatiilor internationale de
ordin juridic, tehnic, cultural, stiintific,
unde nu mai apare ca suficientd aplicarea
legii interne respectivului raport juridic
[1]. In acest context, un astfel de raport
poate fi reglementat fie cu ajutorul
normelor conflictuale, care indica legea
competentd a carmui raportul juridic cu
element de extraneitate [2], fie cu ajutorul
normelor materiale sau substantiale ce se
aplica direct, nemijlocit raportului cu
element strdin, astfel incat putem aprecia
cd dreptul international privat este
caracterizat de existenta a doud metode de
solutionare a problemelor de drept: una
specificd dreptului international privat,
care  stabileste  regula  solutionarii
conflictului de legi [3] si alta comuna
disciplinelor juridice, care apeleaza la
normele substantiale.

Folosirea metodei conflictualiste
presupune solutionarea conflictului de
legi prin apelul la norma conflictuala.
Aceasta normd poate fi definita ca fiind o
norma  juridicd  specifica  dreptului
international privat ce desemneaza legea
internd competentd sa guverneze raportul
juridic cu element de extraneitate, raport
ce este susceptibil de a fi guvernat de
doud sau mai multe sisteme de drept
diferite, si anume cel roman si oricare
dintre cele la care elementele de
extraneitate trimit. Raportul juridic este
numai susceptibil de a fi supus la doua

In the current conditions in which
the activity of the physical and juridical
persons develops not only in the internal
frame of a state, inside its frontiers, but also
in the international life’s frame, we can
notice the birth of some juridical reports
where the parties are represented by
physical and/or juridical persons and where
one or more elements are foreign.
Therefore, next to the juridical reports to
which can be applied the internal law
regulations, there are also juridical reports
appeared after the juridical, technical,
cultural, scientific international relations,
where the appliance of the internal law does
not seem to be sufficient for the respective
juridical report [1]. In this context, such a
report may be regulated either by means of
the conflict regulations, that indicate the
law able to lead the juridical report with
foreign origin element [2],either by means
of the material or substantial regulations
that are applied directly, immediate to the
report with foreign element, so that we can
appreciate that the international private law
is featured by the existence of two methods
for solving the law problems: one of them
specific to the international private law that
establishes the solving rule of the law
problems: one of them specific to the
international private law, that establishes
the solving rule of the laws’ conflict [3] and
another one that is common to all the

juridical subjects, that appeals to the
substantial regulations.
The utilization of the conflict

method supposes the solving of the laws’
conflict by appealing to the conflict
regulation. This regulation may be defined
as being a juridical regulation specific to
the international private law that nominates
the internal law able to govern the juridical
report with foreign origin element, a report
that can be governed by two or more
different law  systems, namely the
Romanian one and any other of the ones to
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sau mail multe sisteme diferite deoarece,
prin mecanismul normei conflictuale,
acestuia i se va aplica un singur sistem de
drept, si anume cel indicat de norma
conflictuald — sistem care poate fi cel
roman sau strdin. Sistemul de drept astfel
determinat poartd denumirea de legea
cauzei -lex causae-. Functia primordiald a
normei conflictuale este aceea de a stabili
care din sistemele de drept in prezenta
este chemat sa se aplice pe parcursul
existentei raportului juridic, ea nearatand
in mod direct §i nemijlocit drepturile si
obligatiile pdrtilor raportului juridic cu
element strain. Astfel, din momentul in
care s-a desemnat legea interna aplicabila
respectivului raport juridic, rolul normei
conflictuale inceteaza si intrd in vigoare
norma de drept intern a tarii (de drept
civil, de dreptul familiei, de drept
comercial etc.) care va carmui raportul
juridic cu element de extraneitate. Astfel,
se poate spune cd norma conflictuala este
o normd de trimitere sau de fixare ce
poate figura in dreptul intern al fiecarei
tari (ex. normele conflictuale romaéne
cuprinse in Legea nr. 105/1992 cu privire
la reglementarea raporturilor de drept
international privat) sau in cuprinsul unei
conventii internationale [4]. In primul
caz, normele pot diferi de la un stat la
altul, cum este de exemplu norma
conflictuala in materie de stare civila si
capacitate, care este, in general, pentru
tarile continentului european, legea
nationald, iar pentru alte tari, de pilda
Anglia, Danemarca, Norvegia, unele tari
din America de Sud, legea domiciliului.
Dar, norma conflictuala poate fi si
identicd pentru mai multe state, cum este,
de exemplu, regula locus regit actum care
este cunoscutd de majoritatea legislatiilor.
In cazul adoptirii normelor conflictuale
prin conventii sau tratate internationale,
normele conflictuale sunt uniforme pentru
statele participante la conventie sau tratat
[5].

Stabilirea normei conflictuale este

which the foreign origin elements refer. The
juridical report is only able to suffer two or
more different systems because, by the
mechanisms of the conflict regulation, it
will be applied to it one law system, namely
the one indicated by the conflict regulation
— a system that can be the Romanian one or
the foreign one. The law system that was
thus determined is called the law of the -lex
causae- cause. The main function of the
conflict regulation is the one to establish
which of the present law systems is called
to be applied during the existence of the
juridical report, this one not showing
directly and immediately the rights and the
obligations of the parties of the juridical
reports with foreign element. Therefore,
since it was nominated the internal law
applicable to the respective juridical report,
the role of the juridical report, the role of
the conflict regulation stops and the
country’s internal law regulation becomes
valid (civil law, family law, commercial
law, etc.) that will lead the juridical report
with the foreign origin element. Therefore,
we may say that the conflict regulation is a
reference regulation or a fixation regulation
that may figure in the internal law of every
country (ex. The Romanian conflict
regulations contained in Law no. 105/1992
regarding the regulation of the reports of
international private law) or in the content
of an international convention [4]. In the
first case, the regulations may be different
depending on the state, as it is, for example,
the conflict regulation in matter of civil
status and capacity that is, in general, for
the countries of the European continent, the
national law, and for other countries, for
example, England, Denmark, Norway, some
countries of South America, the domicile
law. But, the conflict regulation may be
also identical for several states, as it is, for
example, the locus regit actum, rule that is
known by most of the legislations. If
adopting the conflict regulations by
international treaties or conventions, the
conflict regulations are uniform for the
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deosebit de importantd pentru rezolvarea
unor spete, deoarece, in functie de
alegerea normei conflictuale depinde,
indirect, §i solutia acesteia. Referitor la
structura normei conflictuale, cu toate ca
in doctrind s-au conturat doua opinii (unii
autori sustindnd cd este alcatuitd din trei
elemente: continutul normei conflictuale,
legatura si legea aplicabild, iar altii
apreciind cd norma conflictuala se
structureazd in doua elemente: continutul
si legatura) [6], consideram ca aceasta
este, in esentd, aceeasi ca a oricarei norme
juridice civile, si anume, contine ipoteza
si dispozitia normei [7] , dar elementele ei
poartd denumiri diferite si au un continut

specific. Astfel, in structura normei
conflictuale sunt cuprinse urmatoarele
elemente:

- continutul normei conflictuale (ipoteza
normei conflictuale) este aceea parte a
normei ce cuprinde raporturile de drept
(materia) la care se refera.
- legdtura normei conflictuale (dispozitia
normei conflictuale) este aceea parte a
normei ce indicd sistemul de drept
aplicabil pentru continutul normei, adica
trimite la sistemul de drept care va
reglementa raportul juridic ce formeaza
continutul normei conflictuale [8].
Indicarea legii competente de catre
norma conflictuald se face pe baza
legdturii existente intre un raport juridic si
un anumit sistem de drept. Astfel, legatura
normei conflictuale se materializeaza, se
concretizeaza in punctul de legatura, ce
constituie criteriul concret prin care se
stabileste legdtura dintre raportul juridic
(continutul normei conflictuale) si un
anumit sistem de drept (care constituie
legea aplicabila —lex causae). Cele mai
importante puncte de legidtura sunt
urmadtoarele:
- cetdtenia este punct de legaturda 1in
materia statutului personal (starea civila,
capacitatea si relatiile de familie [9]), a
succesiunii mobiliare [10] si a jurisdictiei
competente [11], in unele cazuri. Sistemul

states that participate to the convention or
treaty [5].

The establishment of the conflict
regulation is extremely important for
solving some causes because, depending on
the choice of the conflict regulations, its
solution also depends indirectly. Referring
to the structure of the conflict regulation,
although in doctrine were outlined two
opinions (some authors say that it is
composed of three elements: the content of
the conflict regulations, the connection and
the applicable law and others appreciate
that the conflict regulation is structured in
two elements: the content and the
connection) [6], we consider that this is
essentially the same of the one of any civil
juridical regulation, namely it contains the
hypothesis and the disposal of the
regulation [7], but its elements have
different names and a specific content.
Therefore, in the structure of the conflict
regulation, there are the following
elements:

- the content of the conflict regulation (the
hypothesis of the conflict regulation) is that
part of the regulation that contains the law
reports (the matter) to which it is referred.

- the connection of the conflict regulation
(the disposal of the conflict regulation) is
that part of the regulation that indicate the
law system applicable for the content of the
regulation, namely it refers to the law
system that will regulate the juridical report
that forms the content of the conflict
regulation [8].

The indication of the competent law
by the conflict regulation is made basing on
the connection that exists between a
juridical report and a certain law system.
Thus, the connection of the conflict
regulation is materialized, is concretized in
the connection point that constituted the
concrete criterion through which it is
established the connection between the
juridical report (the content of the conflict
regulation) and a certain law system (that
constituted the — lex causae applicable law).
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de drept la care trimite acest punct de
legatura poarta denumirea de lex patriae.

- domiciliul sau resedinta este punct de
legatura pentru urmatoarele categorii de
raporturi juridice: starea civila,
capacitatea si relatiile de familie ale
persoanei fizice [12], conditiile de fond
ale actelor juridice, conditiile de fond ale
contractului de vanzare mobiliard in lipsa
unei legi convenite de parti si justitia
competentd in unele cazuri. Sistemul de
drept la care trimite domiciliul ca punct
de legdtura se numeste /ex domicilii.

- sediul persoanei juridice este punct de
legdturda pentru cele mai importante
raporturi juridice la care persoane juridica
ia parte [13]. Sistemul de drept aplicabil
se numeste /ex societatis.

- locul situarii bunului este punct de
legatura pentru regimul juridic al
bunurilor imobile si mobile privite ut
singuli [14], mostenirile mobiliare si
pentru jurisdictie, In anumite cazuri.
Sistemul de drept la care trimite acest
punct de legdturd poarta denumirea de lex
rei sitae.

- locul executarii contractului - constituie
punct de legaturda pentru modul de
executare a contractului [15]. Sistemul de
drept la care trimite acest punct de
legdturda poartda denumirea de /lex loci
executionis.

- locul unde s-a produs faptul juridic ilicit
- constituie punct de legdturd pentru
regimul juridic al delictului. Sistemul de
drept aplicabil ca wurmare a aplicarii
acestui punct de legdtura se numeste /ex
loci delicti commissi.

- pavilionul unei nave sau aeronave - este
punct de legatura in cadrul raporturilor de
comert exterior pentru contractele de
transport maritim s$i aerian, precum si
pentru raporturile cu privire la aceste
nave.

- vointa partilor - este punct de legatura
pentru conditiile de fond ale actelor
juridice 1n general (art. 69, lit. 1 si art. 73
din Legea nr. 105/1992), precum si ale

The most important connection points are
the following ones:

- the citizenship is a connection point in the
matter of the personal status (civil status,
capacity and family relationships [9]), of
the movable succession [10] and of the
competent jurisdiction [11], in some cases.
The law system to which is referred this
connection point is called lex patriae.

- the domicile or the residence is a
connection point for the following
categories of juridical reports: civil status,
capacity and family relationships of the
physical person [12], the fundamental
conditions of the juridical acts, the
fundamental conditions of the movable
sales contract in lack of a law agreed by the
parties and the competent justice in some
cases. The law system to which the
domicile is referred as a connection point is
called lex domicilii.

- the headquarters of the juridical person is
a connection point for the most important
juridical reports to which the juridical
person participates [13]. The applicable law
system is called lex societatis.

- the place of the good is a connection point
for the juridical system of the buildings and
of the mobile goods regarded ut singuli
[14], the movable inheritances and for
jurisdiction, in some cases. The law system
to which this connection point is referred is
called lex rei sitae.

- the place of the contract’s execution —
constitutes a connection point for the way
of the contract’s execution [15]. The law
system to which this connection point is
referred is called lex loci executionis.

- the place where the illicit juridical fact
was produced — constituted a connection
point for the offense’s juridical system. The
law system applicable as a consequence of
applying this connection point is called /ex
loci delicti commissi.

- the pavilion of a ship or of a plane — is a
connection point in frame of the external
commerce for the contracts of sea and air
transport, and also for the reports regarding
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unor contracte speciale (art. 88, 93, 101,
103, 120, 121 din Legea nr. 105/1992).
Sistemul de drept aplicabil prin efectul
acestui punct de legatura se numeste lex
voluntatis.

In functie de natura lor punctele de
legatura pot fi clasificate in doua categorii
si anume: puncte de legatura fixe care nu
pot fi deplasate de sub incidenta unui
sistem de drept sub incidenta altui sistem
(ex. locul situarii bunului imobil, locul
savarsirii  delictului  si  al producerii
prejudiciului) si  puncte de legatura
mobile, in aceastd categorie intrand toate
celelalte puncte de legaturd, ce se pot
deplasa dintr-un sistem de drept in altul
[16]. Alaturi de clasificarea ce se poate
face cu privire la punctele de legatura ale
normelor conflictuale, 1n literatura de
specialitate  se  procedeaza si la
clasificarea normelor conflictuale dupa
mai multe criterii. Astfel, in functie de
continutul lor, acestea se clasificd 1in
norme conflictuale cu privire la persoane
(fizice sau juridice), bunuri, mostenire,
acte juridice, fapte juridice, acestea fiind
de altfel si criteriile dupa care este
intocmitd i partea speciald a dreptului
international privat. Normele conflictuale
se clasifica si dupad ramurile de drept
carora le apartin raporturile care intrd in
continutul lor. Prin raportare la acest

criteriu existd norme conflictuale 1in
domeniul  dreptului civil, dreptului
familiei, dreptului comercial, dreptului
muncii, dreptului transporturilor,
dreptului proprietdtii intelectuale etc.
[17]. In functie de felul legaturii se face
distinctia intre normele conflictuale

unilaterale si bilaterale. Cele unilaterale
indicd in mod direct ca, intr-un raport
juridic cu element de extraneitate, se
aplicad sistemul de drept al unui stat, care
este intotdeauna cel al statului instantei
sesizate (al forului). Ex. art. 63 din Legea
nr. 105/1992: , Drepturile de autor si de
proprietate industrialda ale persoanelor
fizice si persoanelor juridice strdine sunt

this ships.
- the will of the parties — is a connection
point for the fundamental conditions of the
juridical acts, in general (art. 69, lit. 1 and
art. 73 of Law no. 105/1992) and also of
some special contracts (art. 88, 93, 101,
103, 120, 121 of Law no. 105/1992). The
law system applicable by the effect of this
connection point is called lex voluntatis.
Depending on their nature, the
connection points may be classified in two
categories, namely: steady connection
points that cannot be moved from the
incidence of a law system under the
incidence of another system (ex. the place
of the building, the place of the
accomplishment of the offense and of the
production of the prejudice) and mobile
connection points and in this category are
all the other connection points that can be
moved from a law system to another one
[16]. Next to the classification that can be
made regarding the connection points of the
conflict regulations, in the specialty
literature we also effect the classification of
the conflict regulations depending on
several criteria. Therefore, depending on
their content, these are classified in conflict
regulations regarding persons (physical or
juridical), goods, inheritance, juridical acts,
juridical facts, actually this being the
criteria of the accomplishment of the
special part of the international private law.
The conflict regulations are also classified
by the law branches whose reports enter in
their content. By reporting to this criterion,
there are conflict regulations in the field of
the civil law, the family law, the
commercial law, the work law, the
transports law, the intellectual property law
etc. [17]. Depending on the type of the
connection, we make the distinction
between the unilateral and bilateral conflict
regulations. The unilateral ones indicate
directly that, in a juridical report with a
foreign origin element, it is applied the law
system of a state that is always the one of a
state of the respective instance (of the
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ocrotite pe teritoriul Romaniei conform

legii romane...”. Norme conflictuale
bilaterale sunt acelea care determina, in
acelasi  timp, cazurile cand este

competentd legea locald si cazurile cand
este competentd legea straina. Ex. art. 19
din Legea nr. 105/1992: ,,Forma incheierii
casatoriei este supusa legii statului pe
teritoriul caruia se celebreaza”.
Majoritatea  solutiilor  conflictualiste
impartasite de sistemele de drept de-a
lungul timpului au un caracter bilateral,
intrucat prin intermediul lor se pot rezolva
toate situatiile avute in vedere, adica atat
cele care privesc competenta legii proprii,
cat si cele care privesc competenta legii
striine [18]. In ceea ce priveste sfera
raporturilor la care pot exista norme
conflictuale, dat fiind ¢4 norma
conflictuald solutioneazd conflictul de
legi, indicand legea competentd a carmui
raportul juridic, rezultd cd o asemenea
normd nu poate exista decat in acele
materii in care pot aparea conflicte de
legi, in consecintd, norma conflictuald nu
poate exista in privinta acelor raporturi
carmuite in exclusivitate de legea forului,

deoarece legea straind nu 1isi gaseste
aplicare (domeniul  penal, fiscal,
administrativ etc.) [19].

Referitor la sistemul de drept

caruia 11 apartin normele conflictuale,
regula este cd norma conflictuald apartine
sistemului de drept al instantei sesizate,
indiferent daca aceasta este o instantd de
judecata, de arbitraj sau orice alt organ de
jurisdictie. Asadar, instanta sesizata
aplica, in principiu, propria sa norma
conflictuald, acest lucru fiind justificat de
mai multe argumente, printre care
mentiondm: normele conflictuale sunt, in
general, norme imperative (cu exceptia
celor din materia contractelor), instantele
judecatoresti sunt organe ale statului
forului si deci ele trebuie sa aplice propria
norma conflictuald, numai legea forului
apare ca determinatd, in mod logic, in
momentul in care se pune problema

forum). Ex. art. 63 of Law no. 105/1992:
,»The author rights and the industrial
property rights of the foreign physical and
juridical persons are protected on
Romania’s territory according to the
Romanian law...”. The bilateral conflict
regulations are the ones that determine, in
the same cases, the cases when the local
law is competent and the cases when the
foreign law is competent. Ex. art. 19 of Law
n0.105/1992: ,,The type of contracting the
marriage is under the law of the state on
whose territory it is celebrated”. Most of
the conflict solutions shared by the law
systems across the time have a bilateral
feature because, by their means, we can
solve all the considered situations, namely
both the ones that regard the competence of
the own law and the ones that regard the
competence of the foreign law [18].
Regarding the sphere of the reports where
there may be conflict regulations, given the
fact that the conflict regulation solves the
laws conflict, indicating the law able to lead
the juridical report, it results that such a
regulation can exist only in those matters
where may appear laws conflicts, in
consequence, the conflict regulation cannot
exist regarding those reports leaded
exclusively by the forum’s law because the
foreign law does not find its application
(criminal, fiscal, administrative field, etc.)
[19].

Referring to the right system to
which belong the conflict regulations, the
rule is that the conflict regulation belongs
to the law system of the informed instance,
no matter if it is a judicial instant, an
arbitration instance or any other jurisdiction
organ. Therefore, the informed instance
applies, in principle, its own conflict
regulation, this thing being justified by
several arguments, between which we
mention: the conflict regulations are
generally imperative regulations (excepting
the ones in the matter of contracts), the
judicial instances are organs of the forum’s
state, so they have to apply their own
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aplicarii normei conflictuale (legea cauzei
nu este stabilitd in acel moment, ci
urmeaza a fi stabilitd ulterior si anume ca
efect al aplicarii normei conflictuale)
[20].

Nu putem incheia aceasta
prezentare a normei conflictuale fard a
face cateva precizdri legate si de relatia
existentd intre normele conflictuale,
normele materiale si normele de aplicatie
imediata. Normele  materiale sau
substantiale sunt izvor al dreptului
international privat atunci cand
guverneaza raporturi juridice cu element
de extraneitate. Spre deosebire de normele
conflictuale care rezolvd doar conflictul
de legi, cele materiale carmuiesc in mod
direct aceste raporturi. Cele mai
importante norme materiale apartinand
dreptului international privat sunt cele
care reglementeaza doud  institutii
principale ale acestei ramuri de drept:
conditia juridica a strainului si efectele
hotararilor judecatoresti i arbitrale
straine [21]. Totodata, trebuie mentionat
cda norma conflictuala are o aplicare
prealabild fatd de norma materialda. Dupa
ce instanta se declard competentd se
determind mai intdi sistemul de drept
aplicabil si abia apoi se determind din
acest sistem norma materiald. In cadrul
normelor materiale care intereseaza
dreptul international privat o pozitie
speciald o ocupd normele de aplicatie
imediatd, care se definesc ca fiind norme
materiale care apartin dreptului intern al
statului ~ forului si  care, datorita
caracterului lor de imperativitate se aplica
cu prioritate unui raport juridic cu
element de extraneitate, excluzand
aplicarea normelor conflictuale. (Ex. art.
19, al. 2 din Legea 105/1992: ,,Un
cetdtean roman aflat in strdindtate poate
incheia o casatorie doar 1in fata
autoritatilor locale de stat sau a agentului
diplomatic sau functionarului consular”.
Aceasta dispozitie inlaturd de la aplicare
norma conflictuald cuprinsa in art. 19, al.

scurta

conflict regulation, only the forum’s law
figures as being determinant, logically,
when appears the problem of applying the
conflict regulation (the cause’s law is not
established, but it will be established
subsequently, namely as an effect of
applying the conflict regulation) [20].

We cannot finish this short
presentation of the conflict regulation
without making some specifications related
also to the relation existent between the
conflict regulations, the material
regulations and the immediate application
regulations. The material or substantial
regulations are a source of the international
private law when they govern juridical
reports with a foreign origin element.
Unlike the conflict regulations that solve
only the laws conflict, the material ones
lead directly these reports. The most
important material regulations, belonging to
the international private law, are the ones
that regulate two main institutions of this
law branch: the juridical condition of the
foreigner and the effects of the foreign
judicial and arbitral decisions [21]. In the
same time, we have to mention that the
conflict regulation has a subsequent
application compared to the material
regulation. After the instance is declared
competent, we determine at first the
applicable law system and only after that
we determine the material regulation from
this system. In frame of the material
regulations in which 1is interested the
international private law, a special position
is occupied by the immediate application
regulations that are defined as being
material regulations belonging to the
internal law of the forum’s state and that,
due to their imperative feature, are applied
at first to a juridical report to a foreign
origin element, excluding the appliance of
the conflict regulations (Ex. art. 19, al. 2 of
Law 105/1992: ,,A Romanian citizen
situated abroad may contract a marriage
only in front of the state local authorities or
of the diplomatic agents or of the consular
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1 ce prevede: ,,forma incheierii casatoriei
este supusd legii statului pe teritoriul
caruia se celebreaza”). Realizdnd o
comparatie 1intre normele de aplicatie
imediata si normele conflictuale
identificdim ca ambele privesc raporturi
juridice cu elemente de extraneitate, ce au
un punct de legdtura cu tara forului si
ambele apartin sistemului de drept intern
al unui stat; Cu toate acestea, normele
conflictuale sunt norme de trimitere (care
nu ofera solutia pe fond, ci doar plaseaza
raportul juridic de drept international
privat in sfera unui anumit sistem de
drept), pe cand normele de aplicatie
imediatd sunt norme materiale, care
contin ele insele solutia pe fond si se
aplicd cu prioritate fatd de orice alta
norma incidentda 1n cauza, Inlaturand
astfel, posibilitatea aplicarii unui drept
strdin in cauza. Desi constituie exceptii de
la regula aplicarii normelor conflictuale,
prioritatea normelor de aplicatie imediata
se justificd prin gradul lor inalt de
imperativitate (sunt de ordine publica in
dreptul international privat al forului), ce
determind ca statul forului sa nu accepte
aplicarea in cauza a unei legi straine, desi
acel raport juridic are element de
extraneitate [22] .

Rezultd, asadar, cd atata timp cat
lipseste elementul de extraneitate, regulile
dreptului  intern rezolvd problemele
private, insd daca apare un element de
extraneitate trebuie sa se recurgd la
solutiile dreptului international privat, al
carui continut este compus in principal
din norme juridice specifice — normele
conflictuale, care cu o structurd proprie,
diferita de cea a normelor juridice de
drept intern, solutioneazd conflictul de
legi, ce constituie principala materie de
drept international privat.

office worker”. This disposal removes from
the appliance the conflict regulation
contained in art. 19, al. 1 that stipulates:
“the type of contracting the marriage is
under the law of the state on whose territory

it is celebrated”). Accomplishing a
comparison  between the immediate
appliance regulations and the conflict

regulations, we identify that both of them
regard juridical reports with foreign origin
elements that have a connection point with
the forum’s country and both of them
belong to the internal law system of a state;
Although, the conflict regulations are
reference regulations (that do not offer the
solution on fond, but only place the
juridical report of international private law
in the sphere of a certain law system), while
the immediate appliance regulations are
material regulations that contain themselves
the solution on fond and they are applied at
first for any other incident regulation in
cause, removing thus the possibility to
apply a foreign law in cause. Even if they
constitutes exceptions from the rule of the
appliance of the conflict regulations, the
priority of the immediate appliance
regulations is justified by their high
imperative level (they are public in the
international private law of the forum), fact
that determine the forum’s state not to
accept the respective appliance of a foreign
law, even if that juridical report has a
foreign origin element [22] .

Therefore, it results that, as long as
the foreign origin element is missing, the
rules of the internal law solve the private
problems, but if there appears a foreign
origin element, we have to use the solutions
of the international private law, whose
content is mainly composed of specific
juridical regulations — conflict regulations,
that, with an own structure, different from
the one of the juridical regulations of
internal law, solve the laws conflict that
constitutes the main matter of international
private law.
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2 care stipuleaza: ,,Conditiile de fond ale
actului juridic unilateral sunt stabilite de
legea aleasa de citre autorul sau. In lipsa,
se aplica legea statului cu care actul
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marriage are determined by the national
law of each of the future
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Law no. 105/1992 where it is stipulated:
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person”.
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retrimiterii de gradul I, admisd de legea
romana, atunci cand norma conflictuala
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