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Abstract: In contextul noilor modificiri
legislative  intervenite in  materia  recidivei,
reglementate in actualul Cod penal’ in dispozitiile art.
37-39; art. 402, dar si de noul Cod penalz in
dispozitiile art. 41-43; art. 146 se identifica
dimensiunile teoretico-practice ale acestei categorii
Juridico-penale. Studiul este determinat de necesitatea
perfectionarii legislatiei nationale privind
reglementarea recidivei in conditiile tendintelor
existente in politica penala internationala si in
activitatea de combatere a fenomenului recidivismului
din alte tari. Prevederile Codului penal romdan,
privind recidiva, trebuie perfectionate prin precizarea
clara a modalitatilor  recidivei, concretizarea
conditiilor de existentda ale recidivei, nu numai in
cazul persoanei fizice, ci §i pentru persoana juridicd,
ale individualizarii pedepsei in caz de recidiva,
deoarece existd cazuri care genereazd dificultafi in
practica judiciara.

Cuvinte cheie: Noul Cod penal, recidiva
legala, stare de recidiva, modalitatile recidivei,
termenii recidivei, infractor recidivist, recidivism.

Introducere
Cu aproape trei decenii in urma, in
literatura de specialitate s-a  declarat

ca justitia penala se gaseste Intr-o situatie pe
care multi autori o apreciaza ca o ,,criza atat
a sistemului, cat si a mijloacelor”, datorita
nevoii de a satisface doua cerinte cu greu de
indeplinit: pe de o parte nevoia crescanda de
a asigura siguranta si ordinea sociald in fata
cresterii criminalitatii violente si organizate
in care aceasta se manifesta, iar pe de alta
parte, grija uneori excesivd de a asigura
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Introduction

Almost three decades ago, in the special
literature, it was declared that the criminal
justice is in a situation many authors appreciate
as “a crisis both of the system and of the
means” due to the need to satisfy two demands
hard to accomplish: on one hand, the increasing
need to provide the social safety and order in
front of the increase of the violent and
organized criminality where it is manifested,
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respectul  drepturilor fundamentale ale
omului 1n activitatea de aplicare si executare
a sanctiunilor penale. Pedeapsa si-a pierdut
rolul intimidant, iar preventia penald, desi
ramane ,,unul din postulatele inevitabile ale
oricarui sistem penal”, pare sd fie tot mai
mult o sperantd, dacd nu o iluzie,
recidivismul fiind un indiciu si un efect al
crizei sistemului punitiv penal’.

In opinia mea, recidivismul este un
fenomen socio-criminologic cu caracter
relativ de masa, stabil, istorico-evolutiv si
juridico-penal, ce se exprima prin ansamblul
infractiunilor comise pe un anumit teritoriu,
intr-o perioada determinata de timp, de catre
persoanele cu antecedente penale.

Pornind de la acceptiunea
conceptuald, s-a constatat cd, din punct de
vedere etimologic, notiunea de ,recidiva”
provine de la termenul latin ,recidivus™ sau
de la verbul latin “recidere™, care in
traducere inseamna ,recadere”, si anume,
,care cade in aceeasi gresealét”6 ori ‘“care
comite o greseala inci o data”. In conceptia
cea mai largd, ‘“recidiva” Inseamna
“repetarea fenomenului dupa disparitia
aparenti a acestuia”’, adici “reiterarea
infractiunilor”®.

Codul penal romédn in vigoare’, in
dispozitiile art. 37 si 40%, ,nu defineste
recidiva in general, ci defineste diferite
forme ale recidivei”'’. Cum legiuitorul
Codului penal nu a definit in mod expres
recidiva, ci s-a multumit doar sa precizeze
diferitele ei modalitati, i-a revenit doctrinei
rolul de a da o definitie recidivei'', care sa
insoteasca i sd completeze institutia
recidivei, reglementatd de Codul penal si
disciplinatd ca atare in doctrina dreptului
penal.

In urma unui exercitiu de analiza,
cercetare si studiu, am achiesat la urmatoarea
definitie a recidivei ca fiind ,,0 forma a
pluralitatii de infractiuni, care consta din
savarsirea din nou a unei infractiuni de catre
o persoand care a fost condamnata definitiv
pentru o alti infractiune”'?.

De asemenea, 1in literatura de

and on the other hand, the care, sometimes
excessive, to provide the respect of the basic
human rights in the activity of applying and
executing the criminal sanctions. The
punishment has lost its intimidating role and the
criminal prevention, even if it remains “one of
the unavoidable postulates of any criminal
system”, it still seems to be more like a hope, if
not an illusion, as recidivism is an sign and an
effect of the crisis of the criminal punitive
system3 6,

In my opinion, recidivism is a social-
criminological phenomenon with a relative
feature of mass, stable, historical-evolutive and
juridical-criminal that is expressed by the
ensemble of the offences accomplished on a
certain territory, in a certain lapse of time, by
the persons having criminal records.

Starting  from  the  conceptual
acceptation, it was found that, from the
etymological viewpoint, the “second offence”
notion comes from the Latin term “recidivus™’
or from the Latin verb “recidere’™ 8, that, in
translation, means “relapse”, namely “that falls
for the same mistake again™’ or “that
accomplishes the same mistake again”. In the
largest conception, ‘“‘second offence” means
“repeating the phenomenon after its apparent
disappearance”™’, namely “reiterating the
offences™".

The valid Romanian Criminal Code42,
in the stipulations of art. 37 and 402 “does not
define the second offence in general, but it
defines different types of the second offence™™.
As the legislator of the Criminal Code has not
defined expressly the second offence, but it was
satisfied only by specifying its different ways,
the doctrine is the one that has to define the
second offence*, that has to accompany and
complete the second offence institution,
regulated by the Criminal Code and disciplined
as such in the doctrine of the criminal law.

As a result of an exercise of analysis,
research and study, we have acquiesced the
following definition of the second offence as “a
type of plurality of offences consisting in the
accomplishing again of an offence by a person
that had been definitively convicted for another
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specialitate au fost formulate mai multe
criterii de clasificare a recidivei, unele
capatand o consacrare expresd sau implicitd
in legislatiile penale”. In raport de aceste
criterii au fost definite si diferitele modalitati
sau forme ale recidivei'®. In teoria dreptului
penal s-a dat denumirea de “modalitati ale
recidivei felului in care se prezinta in concret
recidiva In raport cu variatiunile la care sunt
supusi cei doi termeni ai recidivei”".
Cunoagterea  acestor  modalitdti  este
importantd pentru mai buna cunoastere a
insesi reglementarilor legale privind recidiva,
prezentand un deosebit interes practic pentru
ca recidiva apare intotdeauna sub una din
aceste forme si numai astfel se poate aprecia
gradul de  perseverentd pe  calea
infractionalitatii a faptuitorului, modul de
sanctionare a recidivei, precum §i conceptia
legiuitorului cu privire la structura si
conditiile de existenta a recidivei'®.
Modalitatile recidivei se deosebesc
intre ele prin continutul concret -care
influenteazd asupra aprecierii pericolului
social al recidivistilor. In acest sens,
reglementarea recidivei trebuie sa tind seama
de trasaturile esentiale si de variatiunile pe
care le prezinta cei doi termeni ai recidivei.

Modalitatile recidivei persoanei
fizice prevazute in noul Cod penal

In contextul reglementirilor recidivei
in noul Cod penal se identifica elemente noi,
atat in ceea ce priveste definirea si termenii
recidivei, cat si referitoare la pedeapsa.

Recidiva poate imbraca diferite forme
si modalitati, in raport cu relatiile dintre cei
doi termeni. Dintre modalitatile recidivei,
noul Cod penal a adoptat sistemul recidivei
generale, al recidivei temporare, al recidivei
relative si al recidivei internationale. De
asemenea, noul Cod penal, desi nu
reglementeaza expres recidiva
postcondamatorie si postexecutorie, prevede
conditiile legale ale recidivei dupa
condamnare si ale recidivei dupa executare,
precum si regimul penal al acestora.

Noul Cod penal a pastrat principiul

offence’™.

Also, in the special literature, there were
formulated several criteria of classification of
the second offence, some of the achieving an
express or implicit consecration in the criminal
legislations™®. Reported to these criteria, the
different ways of types of the second offence
were defined’’. In the theory of the criminal
law, the name of “ways of the second offence”
was assigned to the way the second offence is
concretely presented reported to the variations
the two terms of the second offence are
submitted to”**. Knowing these ways is
important for the better knowledge of the legal
regulations regarding the second offence,
presenting a special practical interest because
the second offence always appears in one of
these types and this is the only way we may
appreciate the perseverance degree on the
perpetrator’s criminality way, the way of
sanctioning the second offence and also the
perpetrator’s conception regarding the structure
and the conditions of existence of the second
offence™.

The ways of the second offence are
different by their concrete content influencing
on the appreciation of the social danger of the
recidivists. In this sense, the second offence
regulation should consider the essential features
and the variations presented by the two terms of
the second offence.

Ways of second offence of the natural
person stipulated in the new Criminal Code

In the context of the regulations of the
second offence in the new Criminal Code, we
identify new elements both regarding the
second offence definition and terms and
regarding the punishment.

The second offence may have different
types and ways, reported to the relations of the
two terms. Among the ways of the second
offence, the new Criminal Code has adopted the
system of the general second offence, of the
temporary one, of the relative one and of the
international one. Also, the new Criminal Code,
even if it does not expressly regulate the post-
sentence second office, stipulates the legal
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recidivei relative, a reformulat ipotezele
privind primul termen al recidivei cand
existd  recidivd  postcondamatorie  §i
postexecutorie si a renuntat la reglementarea
micii recidive pe considerentul cd nu se
justifica.

In conformitate cu prevederile art. 41
din noul C. pen., intitulat simplu, ,,Recidiva”,
se precizeaza ca: ,,Exista recidiva cand, dupa
ramanerea definitivd a unei hotdrari de
condamnare la pedeapsa inchisorii mai mare
de un an si pana la reabilitare sau implinirea
termenului  de reabilitare, condamnatul
savarseste din nou o infractiune cu intentie
sau cu intentie depasitd, pentru care legea
prevede pedeapsa inchisorii de un an sau mai
mare.

Exista recidiva si in cazul 1n care una
dintre pedepsele prevazute in alin. 1 este
detentiunea pe viata.

Pentru stabilirea stérii de recidiva se
tine seama si de hotararea de condamnare
pronuntatd in strdinatate, pentru o fapta
prevazutd si de legea penala romana, daca
hotararea de condamnare a fost recunoscuta
potrivit legii”.

Din continutul acestor prevederi
rezultd ca, In materia recidivei, s-a impus o
simplificare a reglementarii, prin reducerea
numarului de forme de recidiva prevazute de
lege, facandu-se referire doar la recidiva
postcondamnatorie, postexecutorie, nationald
si internationald; nu se mai face delimitarea
intre recidiva mare si recidiva mica.

De asemenea, se schimba conditiile
referitoare la termenii recidivei, limitele
primului termen cresc pentru ,,a califica drept
recidivist numai acea persoand condamnata
care a savarsit noi infractiuni de un anumit
grad de pericol social”'’: pedeapsa concret
stabilitd de instanta si aplicatd pentru primul
termen trebuie s fie Inchisoarea mai mare de
1 an sau detentiunea pe viatd si nu
inchisoareca mai mare de 6 luni, asa cum s¢
prevede in legea actuald, iar pentru al doilea
termen, pedeapsa prevazuta de lege trebuie
sd fie Inchisoarea mai mare de 1 an sau
detentiunea pe viatd, la fel ca si

conditions of the second offence after the
sentence and of the second offence afier the
execution, and also their criminal system.

The new Criminal Code has kept the
principle of the relative second offence,
reformulated the hypothesis regarding the first
term of the second offence when there is post-
sentence and post-executory second offence and
gave up the regulation of the small second
offence based on the fact that it is not justified.

According to the stipulations of art. 41
of the new Criminal Code, called simply
“Second Offence”, it is specified that: “There is
second offence when, after the definitive
remaining of a sentencing decision at the
incarcerating punishment longer than a year and
until the rehabilitation or until reaching the
rehabilitation term, the convict accomplishes
again an intentional offence or an offence with
an over-crossed intention for which the law
stipulates the incarcerating punishment of a year
or longer.

There is second offence also if one of
the punishments stipulated in paragraph 1 is the
life prison.

In order to establish the status of second
offence, we also consider the sentencing
decision pronounced abroad, for an act
stipulated also by the Romanian criminal law, if
the sentencing decision has been acknowledged
according to the law”.

From the content of these stipulations, it
results that, in matter of the second offence, it
was imposed a simplification of the regulation,
by reducing the number of types of second
offence stipulated by the law, referring only to
the post-sentence, post-executory, national and
international second offence; there is no more
delimitation between the big second offence
and the small one.

Also, it changes the conditions referring
to the second offence terms, the limits of the
first term increase so that “only that convicted
person who has accomplished new offences of a
certain degree of social danger is qualified as a
recidivist™”:  the punishment concretely
established by the court and applied for the first
time should be prison longer than 1 year or life
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reglementarea 1n vigoare.

Desi intentia autorilor codului,
transmisa si legiuitorului, a fost agravarea
regimului sanctionator al recidivei, prin
majorarea duratei pedepsei Inchisorii care
poate constitui prim termen al recidivei la un
an, practic se creeaza un regim mai favorabil
pentru cei care au fost condamnati la pedepse
mai mici de un an, nejustificat Tnsd de
evolutia statistica a numarului persoanelor cu
antecedente = penale  care  reitereaza
comportamentul infractional®.

Daca legiuitorul noului Cod penal a
prevazut la primul termen al recidivei ca
pedeapsa concret stabilitd de instantd si
aplicatd pentru primul termen sa fie
inchisoarea mai mare de 1 an sau detentiunea
pe viata, acest fapt nu face decat sa
avantajeze pe viitor, chiar sa incurajeze la
recidivi pe condamnatii la pedepse cu
inchisoarea mai mica de un an (in actualul
cod se iau in calculul recidivei condamnarile
cu Inchisoarea mai mare de 6 luni, care
indeplinesc si celelalte conditii legale). Din
acest punct de vedere putem spune ca noul
Cod penal constituie legea favorabila si, desi
este expresia politicii de aparare sociala
actuald, nu se justifica 1n raport de
imperativul preventiei generale si al cotelor
recidivismului care nu va mai fi Ia
reprezentat la valoarea lui reala.

Pentru existenta recidivei persoanei
fizice  trebuie  indeplinite = cumulativ
urmitoarele conditii’: a) existenta unei
condamndri definitive la o pedeapsd de o
anumitd duratd pentru o infractiune.
Condamnarea poate sd se refere la o
infractiune consumatd ori la o tentativa
pedepsibila sau poate reprezenta o participare
in calitate de autor, instigator sau complice la
o infractiune; b) sdvarsirea unei noi
infractiuni intentionate sau
practerintentionate” de o anumitd gravitate;
c) condamnarea anterioard §i  noua
infractiune sa priveasca pe acelasi faptuitor.
Persoana condamnatului are rolul de legatura
intre cei doi termeni ai recidivei.

prison, not prison longer than 6 months, as it is
stipulated in the current law, and for the second
term, the punishment stipulated by the law
should be prison longer than 1 year or life
prison, like the valid regulation.

Even if the intention of the authors of
the code, also transmitted to the legislator, was
to aggravate the sanctioning system of the
second offence, by increasing the time of the
incarcerating punishment that may constitute
the first term of the second offence, to 1 year,
but it is unjustified by the statistical evolution of
the number of persons having criminal records
that reiterate the criminal behaviour’',

If the legislator of the new Criminal
Code stipulated at the first term of the second
offence for the punishment concretely
established by the court and applied for the first
term makes prison longer than 1 year or life
prison, this only advantages in the future, even
encourages to second offence the convicts with
incarcerating prison shorter than 1 year (the
current code consider, regarding the second
offence, the incarcerating punishments longer
than 6 months that also accomplish the other
legal conditions). From this viewpoint, we may
say that the new Criminal Code constitutes the
favourable law and, even if it is the expression
of the current policy of social defence, it is not
justified reported to the imperative of the
general prevention and of the marks of
recidivism that will not be represented at its real
value anymore.

For the existence of the natural person’s
second offence, there should be accomplished
cumulatively the following conditions™: a) the
existence of a definitive conviction of a
punishment for a certain time for an offence.
The conviction may refer to a consumed
offence or to a punishable attempt or it may
represent a participation as an author, instigator
or accomplice of an offence; b) the
accomplishment of a new intentional or praetor-
intentional offence® having a certain serious
degree; c) the previous conviction and the new
offence has role between the two terms of the
second offence.
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1. Recidiva postcondamnatorie:
notiune si conditii
Recidiva postcondamnatorie  este

prevazutd in art. 41 alin. 1 si alin. 2 noul
C.pen., potrivit caruia existd recidivd cand
dupa ramanerea definitiva a unei hotarari de
condamnare la pedeapsa inchisorii mai mare
de 1 an sau la pedeapsa detentiunii pe viata,
condamnatul savarseste din nou o infractiune
cu intentie sau cu intentie depasitd, pentru
care legea prevede pedeapsa Inchisorii mai
mare de 1 an sau detentiunea pe viata.

Recidiva postcondamnatorie exista,
deci, cand dupa o condamnare definitiva
infractorul savarseste din nou o infractiune.
Este suficient ca aceastd condamnare pentru
prima infractiune sda fie definitivd in
momentul savarsirii faptei a doua, deci chiar
dacd nu a inceput executarea pedepsei, in
timpul executdrii sau in stare de evadare.
Astfel, recidiva postcondamnatorie  se
caracterizeaza prin faptul ca primul termen al
recidivel este o condamnare neexecutata, iar
infractiunea care formeaza al doilea termen
trebuie sa fie savarsita nainte de executarea
integrald a primei condamnari.

Din definitia legala a acestei forme de
recidivd se desprind conditiile specifice
necesare pentru existenta sa cu privire la cei
doi termeni.

Pentru existenta primului termen al
recidivei postcondamnatorii se cer a fi
indeplinite urmatoarele conditii:

a) Sa existe una sau mai multe
condamndri definitive la pedeapsa inchisorii
mai mare de un an sau la pedeapsa
detentiunii pe viata.

Numai dacd existd o hotarare de
condamnare definitivda pentru infractiunea
savarsita, aceasta se poate constitui ca prim
termen al recidivei. Este definitiva hotararea
care nu mai poate fi atacata pe cdile ordinare

de atac. Sdavarsirea unei infractiuni in
intervalul de timp, cat se gaseste in
desfasurare procesul, nu va constitui

recidiva, ci un concurs de infractiuni.
Nu poate constitui prim termen al
recidivei o condamnare definitivda la

1. The post-sentence second offence:
notion and conditions

The post-sentence second offence is
stipulated in art. 41, paragraph 1 and paragraph
2 of the new Criminal Code, according to which
there is second offence when, after the
definitive remaining of a sentencing decision to
the incarcerating prison longer than 1 year or
the punishment of the life prison, the convict
accomplishes again an intentional offence or an
offence having an over-crossed intention for
which the law stipulates the incarcerating prison
longer than 1 year or the life prison.

The post-sentence second offence exists
thus when, after a definitive conviction, the
offender accomplishes again an offence. It is
enough for this conviction for the first offence
to be definitive when accomplishing the second
act, so even if the execution of the punishment
has not started, during the execution or in an
escape status. Thus, the post-sentence second
offence is featured by the fact that the first term
of the second offence is a non-executed
conviction and the offence forming the second
offence should be accomplished before the
integral execution of the first conviction.

From the legal definition of this type of
second office, it results the specific conditions
necessary for its existence regarding the two
terms.

For the existence of the first term of the
post-sentence second offence, it is required the
accomplishment of the following conditions:

a) There should be one or several
definitive convictions to prison longer than 1
year or to life prison.

Only if there is a decision of definitive
conviction for the accomplished offence, it may
be constituted as a first term of the second
offence. It is definitive the decision that cannot
be attacked anymore on the ordinary attacking
ways. The accomplishment of an offence in the
lapse of time when the process develops will
not constitute a second offence, but a
conjuncture of offences.

There cannot be a first term of the
second offence constituted of a definitive
conviction to paying the fine, whatever its
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pedeapsa amenzii, indiferent de cuantumul
acesteia si nici condamnarea la pedeapsa
inchisorii, daca aceasta este de un an sau mai
mica®'.

Pedeapsa prevazutd in hotdrarea de
condamnare poate fi aplicatd de instanta
pentru o singura infractiune sau pentru un
concurs de infractiuni. In acest din urma caz,
pedeapsa rezultantd trebuie sa fie mai mare
de un an, chiar daca pedepsele stabilite
pentru infractiunile  concurente, luate
separate, nu depasesc nici una durata de un
an.

b) Hotararea de condamnare sa fi fost
pronuntatd de o instantd romand sau straind
pentru o infractiune sdvarsitd cu intentie sau
intentie  depasitd, daca hotirarea de
condamnare a fost recunoscuta potrivit legii.

Aceastd conditie este prevazuta
expres in textul art. 41 noul C.pen., dar ea
rezultd si din dispozitiile art. 42 lit. ¢ noul
C.pen., potrivit caruia “la stabilirea starii de
recidivd nu se tine seama de condamnarile
privitoare la infractiunile savarsite din
culpa”. Prin prevederea acestei conditii a fost
subliniata trasatura caracteristica a recidivei,
aceea de a exprima perseverenta infractionala
a infractorului recidivist, perseverentd care
nu este posibila decat in cazul infractiunilor
savarsite cu intentie directd, indirectd sau
depasita.

Potrivit art. 41 alin. 3 noul C.pen., “la
stabilirea starii de recidiva se tine seama si
de hotdrarea de condamnare pronuntatd in
strdindtate pentru o faptd prevazutd si de
legea penalda romand, daca hotararea de
condamnare a fost recunoscutd potrivit
legii”.

c) Hotararea de condamnare sa nu fie
dintre acelea de care nu se tine seama la
stabilirea starii de recidiva.

Spre deosebire de reglementarea
actuala, dispozitiile art. 42 ale noului C.pen.
stipuleaza doar 3 cazuri de condamnari care
nu atrag starea de recidiva, potrivit carora, la
stabilirea starii de recidiva nu se tine seama
de hotararile de condamnare privitoare la:
faptele care nu mai sunt prevazute de legea

quantum is and either the conviction to prison,
no matter it lasts 1 year or shorter™”.

The punishment stipulated in the
sentence decision may be applied by the court
for only one offence or for a conjuncture of
offences. In this last case, the resulted
punishment should be longer than 1 year, even
if the punishments established for the offences,
separately, do not cross the 1-year lapse of time.

b) The conviction decision should have
been pronounced by a Romanian or foreign
court for an offence accomplished intentionally
or with an over-crossed intention, if the
conviction decision has been acknowledged
according to the law.

This condition is expressly stipulated in
the text of art. 41 of the new Criminal Code, but
it also results from the stipulations of art. 42,
letter ¢ of the new Criminal Code, according to
which “when establishing the status of second
offence, we do not consider the convictions
regarding the offences accomplished from
guilt”. By stipulating this condition, it was
emphasized the characteristic feature of the
second offence, the one of expressing the
criminal perseverance of the recidivist offender,
a perseverance that is possible only in case of
the offences accomplished with a direct, indirect
or over-crossed intention.

According to art. 41, paragraph 3 of the
new Criminal Code, “when establishing the
status of second offence, we also consider the
conviction decision pronounced abroad for a
fact stipulated also by the Romanian criminal
law, if the conviction decision has been
acknowledged according to the law”.

¢) The conviction decision should not
be one of those that are not considered when
establishing the status of second offence.

Unlike the current regulation, the
stipulations of art. 42 of the new Criminal Code,
stipulate only 3 cases of convictions that do not
attract the status of second offence according to
which, when establishing the status of second
offence, we do not consider the conviction
decisions regarding: the facts that are not
stipulated by the criminal law anymore; the
amnestied offences; the guilty offences.
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penald; infractiunile amnistiate; infractiunile
savarsite din culpa.

Hotararile de condamnare privitoare
la infractiunile savarsite in timpul minoritatii
nu mai pot constitui prim termen al recidivei,
in mod explicabil, deoarece pentru minori s-
au prevazut in noul Cod penal, doar masuri
educative neprivative de libertate sau
privative de libertate 1n locul pedepsei
inchisorii (art. 115-116 noul C.pen.).

Totodatd, condamnarile pentru care s-
a implinit termenul de reabilitare nu mai sunt
prevazute in cuprinsul art. 42 din noul
C.pen., deoarece se subintelege din textul de
lege al art. 41 noul C.pen. ca noua infractiune
trebuie sa fie savarsita pana la reabilitare sau
implinirea termenului de reabilitare.

Cel de-al doilea termen al recidivei
postcondamnatorii trebuie sd indeplineasca
urmatoarele conditii:

a) Savarsirea unei noi infractiuni cu
intentie sau intentie  depdsitd, dupa
intervenirea unei condamnari definitive,
indiferent de natura ei. Noua infractiune
poate fi in forma consumatd sau ramasd in
faza de tentativa, savarsita in calitate de
autor, instigator sau complice.

Cel de-al doilea termen al recidivei il
poate constitui sdvarsirea unei singure
infractiuni sau a mai multor infractiuni. In
noua reglementare s-a aratat cd, daca
infractorul savarseste mai multe infractiuni
concurente, dintre care cel putin una se afla
in stare de recidiva, cel de-al doilea termen al

recidivei 1l constituie rezultanta unui
concurs, spre deosebire de actuala
reglementare cand, in aceeasi situatie,

infractiunile, fiecare in parte vor forma cel
de-al doilea termen al unei recidive distincte,
daca indeplinesc conditiile prevazute de art.
37 C.pen.zz.

Nu intereseaza, la stabilirea recidivei,
dacd infractiunea comisa din nou este
prevazutda de Codul penal sau de o lege
speciala, dupd cum nici daca infractiunea
este de aceeasi naturda sau de natura diferita
cu prima infractiune, deoarece Codul penal
roman a adoptat asa-numita recidiva

The conviction decisions regarding the
offences accomplished during minority cannot
constitute a first term of the second offence
anymore, and it is explainable as for the minors,
the new Criminal Code has stipulated only
educational measures non-privative of freedom
or privative of freedom instead of prison (art.
115-116 of the new Criminal Code).

At the same time, the convictions for
which it was reached the rehabilitation term are
not stipulated anymore in the content of art. 42
of the new Criminal Code because it is
understood from the legal text of art. 41 of the
new Criminal Code that the new offence should
be accomplished until rehabilitation or until
reaching the rehabilitation term.

The second term of the post-sentence
second offence should accomplish the
following conditions:

a) Accomplishing a new intentional
offence or of an offence with an over-crossed
intention, after the intervention of a definitive
conviction, whatever is its nature. The new
offence may be in a consumed form or may
remain in the attempt phase, accomplished as an
author, instigator or accomplice.

The second term of second offence may
be constituted by the accomplishment of only
one offence or of several offences. In the new
regulation it was shown that, if the offender
accomplishes several offences, and at least one
of them is in a status of second offence, the
second term of second offence is constituted by
the result of a conjuncture unlike the current
regulation when, in the same situation, the
offences will form separately the second term of
a different second offence, if they accomplish
the conditions stipulated by art. 37 of the
Criminal Code™.

It is not important, when establishing
the second offence, if the offence accomplished
again is stipulated by the Criminal Code or by a
special law, and also if the offence has the same
nature or a different nature of the first offence
because the Romanian Criminal Code has
adopted the so-called general second offence™®.

The second term of the second offence
may be both an intentional offence and a
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generala®.

Al doilea termen al recidivei poate fi,
atat o infractiune intentionatd, cat i
praeterintentionata. Datorita faptului ca
primum delictum din alcatuirea infractiunii
praeterintentionate este comis cu intentie, el
std la baza rezultatului mai grav, desi acesta
este produs din culpi. In acest sens, s-a
pronuntat, atat literatura juridicd®, cat si
practica judiciara.

O noua infractiune savarsita din culpa
exclude existenta celui de-al doilea termen al
recidivei.

b) Pedeapsa prevazuta de lege pentru
noua infractiune sa fie inchisoarea de un an
sau mai mare, chiar detentiunea pe viata.

Aceastd conditie are drept scop
restrangerea sferei recidivei la infractiunile
mai grave, desi conditia gravitatii infractiunii
savarsite este indeplinitd cu prisosinta atunci
cand pedeapsa prevazutd de lege este
detentiunea pe viata.

In cazul in care noua infractiune este
pedepsitda cu inchisoarea mai mare de un an
sau cu amendd, nu va exista recidiva
postcondamnatorie daca instanta va aplica
pedeapsa amenzii. Daca instanta a retinut
dintre cele doud pedepse alternative amenda,
o asemenea faptd nu poate intra in structura
recidivei, punct de vedere impartasit diferit
in reglementarea actuala, intrucét legea are in
vedere posibilitatea aplicarii amenzii pentru
infractiunea ce constituie cel de-al doilea
termen al recidivei, art. 39 alin. 4 C.pen.

c) Noua infractiune sd fie savarsitd
dupad ramanerea definitivdi a hotararii de
condamnare, inainte de inceperea executarii
pedepsei anterioare, in timpul executarii
acesteia sau in stare de evadare.

Aceastd conditie este trasdtura
caracteristicd a recidivei postcondamnatorii,
prin care se deosebeste de recidiva

postexecutorie. S-a avut in vedere faptul ca,
executarea primei condamnari neavand loc in
intregime, pedeapsa aplicatd nu si-a putut
atinge scopul urmadrit cu privire la reeducarea
condamnatului, drept consecinta, tratamentul
sanctionator al recidivei postcondamnatorii

praetor-intentional one. Due to the fact that the
primum delictum of the composition of the
practor-intentional offence is intentionally
accomplished, it is the basis of a more serious
result, even if it is guiltily accomplished. In this
sense, it was pronounced both the juridical
literature®’, and the judicial practice.

A new guiltily accomplished offence
excludes the existence of the second term of the
second offence.

b) The punishment stipulated by the law
for the new offence should be prison for 1 year
or longer, even life prison.

This condition’s purpose is to restraint
the sphere of the second offence at more serious
offences, even if the condition of the
seriousness of the accomplished offence is
totally accomplished when the punishment
stipulated by the law is life prison.

If the new offence is punished with
prison longer than 1 year or with fine, there will
be no post-sentence second offence if the court
applied the fine punishment. If the court kept
the fine, between the two alternative
punishments, such a fact cannot enter the
structure of the second offence, a viewpoint
differently shared in the current regulation,
whereas the law considers the possibility to
apply the fine for the offence constituting the
second term of the second offence, art. 39,
paragraph 4 of the Criminal Code.

c¢) The new offence should be
accomplished after the definitive staying of the
conviction decision, before starting the
execution of the previous punishment, during its
execution or in the escaping status.

This condition is the characteristic
feature of the post-sentence second offence that
is different from the post-executory second
offence. It was considered the fact that, since
the execution of the first conviction has not had
place entirely, the applied punishment has not
been able to reach its purpose regarding the re-
education of the convict, as a consequence, the
sanctioning treatment of the post-sentence
second offence should be differentiated from
the one of the post-executory second offence.

The offence forming a second term of
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trebuie diferentiat de cel al recidivei
postexecutorii.

Infractiunea care formeaza al doilea
termen al recidivei poate fi savarsitda si
inainte de inceperea executirii pedepsei. In
cazul sustragerii de la executare, numai
infractiunea comisd pana la implinirea
termenului  de prescriptie a executarii
pedepsei poate constitui al doilea termen al
recidivei postcondamnatorii; infractiunea
comisd dupd implinirea termenului de
prescriptie a executarii pedepsei, constituie al
doilea termen al recidivei postexecutorii.

Infractiunea poate fi savarsitd in
timpul executdrii pedepsei, etapd care poate
cuprinde urmatoarele momente: a) in timpul
executarii pedepsei intr-un loc de detinere; b)
in timpul intreruperii executdrii pedepsei, in
timpul liberarii conditionate si mai inainte de
implinirea duratei pedepsei; ¢) in timpul
executarii pedepsei inchisorii la locul de
muncd; d) in timpul executarii pedepsei intr-
o unitate militard; e) in timpul de la Incetarea
executarii pedepsei la locul de munca si pana
la implinirea duratei pedepsei; f) in timpul
suspendarii  conditionate a  executarii
pedepsei sau al suspendarii sub supraveghere
a executarii pedepsei;

In cazul in care condamnarea
anterioarda constd 1Intr-o pedeapsa cu
suspendarea conditionatd, gratiatd ulterior,
savarsirea unei noi infractiuni In cursul
ambelor termene de incercare va atrage
starea de recidivi postcondamnatorie®;
solutia se mentine si sub incidenta noului
Cod penal daca sunt indeplinite conditiile
privind durata pedepsei, respectiv mai mare
de un an.

Daca noua infractiune este savarsita
dupa expirarea termenului de incercare al
suspendarii conditionate, nu mai poate fi
retinutd starea de recidivd, intrucidt a
intervenit reabilitarea de drept.

Infractiunea care formeaza al doilea
termen al recidivei poate fi sdvarsitd si in
stare de evadare. Evadarea constituie ea
insdsi o infractiune, prevazutd de art. 285
noul C.pen. Comiterea unei noi infractiuni in

the second offence may be also accomplished
before starting the execution of the punishment.
In case of evasion from the execution, only the
offence accomplished wuntil reaching the
prescription term of the punishment execution
may constitute a second term of the post-
sentence second offence; the offence
accomplished after reaching the prescription
term of the punishment execution constituted
the second term of the post-executory second
offence.

The offence may be accomplished
during the punishment execution, a stage that
may contain the following moments: a) during
the punishment execution in a holding place; b)
during the stopping of the punishment
execution, during the conditioned release and
before reaching the punishment time; ¢) during
the execution of the incarcerating punishment at
job; d) during the punishment execution in a
military unit; e) since the stopping of the
punishment execution at job and until reaching
the punishment time; f) during the conditioned
suspension of the punishment execution or of
the suspension under surveillance of the
punishment execution;

If the previous conviction consists of a
punishment with conditioned suspension,
subsequently pardoned, the accomplishment of
a new offence during both of the attempting
terms will attract the status of post-sentence
second offence™; the solution is kept also under
the incidence of the new Criminal Code if there
are accomplished the conditions regarding the
punishment time, respectively longer than 1
year.

If the new offence is accomplished after
the expiring term of attempt of the conditioned
suspension, there cannot be kept the status of
second offence anymore whereas the legal
rehabilitation interfered.

The offence forming the second term of
the second term may be accomplished also in
escaping status. The escape constitutes itself an
offence, stipulated by art. 285 of the new
criminal Code. The accomplishment of a new
offence in an escaping status will give birth to
another post-sentence second offence’ .
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stare de evadare va da nastere unei alte
recidive postcondamnatorii’.

Daca savarsirea unei noi infractiuni
dupa ce condamnatul a evadat din executarea
unei pedepse, deci in stare de evadare,
intruneste conditiile recidivel
postcondamnatorii, savarsirea infractiunii de
evadare fara a se comite vreo altd infractiune
ulterior, a ridicat problema dacd aceastd
situatie constituie sau nu stare de recidiva
postcondamnatorie.

Rezolvarea acestei probleme are
importantd nu numai pentru teoria §i
literatura penald, dar prezinta si un deosebit
interes practic sub aspectul regimului de
executare a pedepsei, al aplicarii actelor de
clementa, al acordarii liberarii conditionate.

Evadarea este 1incriminatd ca
infractiune distinctd in partea speciala a
noului Codului penal, in art. 285, fiind
sanctionata in forma simpla cu inchisoare de
la 6 luni la 3 ani, iar in forma calificata, de la
1 la 5 ani, sanctiuni si limite ce releva o
periculozitate sociala bine marcata.

Prin urmare, simplul fapt ca, in cazul
savarsirii infractiunii de evadare, pedeapsa
aplicatd pentru aceasta infractiune se adauga
la pedeapsa ce se executd (art. 285 alin. 4
noul C.pen.), nu poate constitui un argument
care ar putea fi adus in sprijinul inexistentei
recidivei, deoarece conditiile prevazute in
art. 41 noul C.pen. sunt intrunite si in acest
caz.

Pentru stabilirea calitatii de recidivist
a unui infractor trebuie sd avem in vedere
exclusiv dispozitiile cuprinse in art. 41 si art.
42  noul C.pen. De cate ori conditiile
prevazute in textul art. 41 noul C.pen., sunt
intrunite $i nu subzistd situatiile cuprinse in
art. 42 noul C.pen., ne vom gasi 1n fata unei
recidive, iar infractorul care a savarsit o
infractiune intentionatd in aceasta stare va fi
considerat recidivist.

Daca recidiva postcondamnatorie se
realizeazd cand persoana savarseste o noud
infractiune inainte de executare, cu atat mai
mult trebuie sd se realizeze cand se comite o
infractiune si aceasta este evadarea din

If the accomplishment of a new offence
after the convict escaped from the execution of
a punishment, so in the escaping status, it
combines the conditions of the post-sentence
second offence, the accomplishment of the
escaping offence  without  subsequently
accomplishing any other offence, has raised the
problem whether this situation constitutes a
post-sentence status of second offence.

The settlement of this problem is
important not only for the criminal theory and
literature, but it also presents a special practical
interest under the aspect of the execution system
of the punishment, of applying the clemency
acts, of granting the conditioned release.

The escape is incriminated as a different
offence in the special part of the new Criminal
Code, in art. 285, being sanctioned in a simple
form with prison between 6 months and 3 years,
and in a qualified form, between 1 year and 5
years, sanctions and limits relieving a well
marked social danger degree.

Therefore, the simple fact that, in case
of accomplishing the escaping offence, the
punishment applied for this offence is added to
the executed punishment (art. 285, paragraph 4
of the new Criminal Code), it cannot constitute
an argument that could be brought to support
the inexistence of the second offence, because
the conditions stipulated in art. 41 of the new
Criminal Code are combined in this case, too.

In order to establish the recidivist
quality of an offender, we should consider
exclusively the stipulations contained in art. 41
and art. 42 of the new Criminal Code. When
the conditions stipulated in the text of art. 41 of
the new Criminal Code are combined and they
do not subsist to the situations contained in art.
42 of the new Criminal Code, we will have a
second offence, and the offender who had
accomplished an intentional offence in this
status will be considered as a recidivist.

If the post-sentence second offence is
accomplished when the person accomplished a
new offence before the execution, the more it
should be accomplished when an offence is
accomplished and this is the escape during the
execution.
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timpul executarii.

Infractorul condamnat care, in locul
de detinere savarseste, sa presupunem,
infractiunea de amenintare (art. 206 noul
C.pen.), devine recidivist. Acesta este un
motiv pentru care nu putem accepta parerea
ca acelasi infractor condamnat, nu va deveni
recidivist daca savarseste o evadare, adica o
infractiune mai grava decat cea ardtata, care
se pedepseste cu inchisoarea de la 3 luni la 1
an sau cu amenda.

Evadarea, o infractiune ca oricare
alta, fiind savarsita in timpul executarii
primei condamnari, intregeste recidiva, in
masura 1n care sunt realizate exigentele legii
privind al doilea termen al sau si nu trebuie
sd se traga concluzia ca legiuitorul a inlaturat
evadarea din structura recidivei, creandu-i un
regim juridic derogator de la reglementarea
din partea generald a noului Cod penal. In-
fractiunea de evadare constituie al doilea
termen al recidivei, daca pedeapsa din care s-
a evadat este mai mare de un an, intrucit
calitatea de recidivist nu depinde de
aplicabilitatea regimului sanctionator, ci de
dispozitiile art. 41 noul C.pen.

2. Recidiva postexecutorie: notiune
si conditii

Recidiva postexecutorie se considera
ca existd atunci cand, dupa executarea in

intregime a pedepsei anterioare, dupa
gratierea neconditionatd sau prescriptia
executarii pedepsei anterioare pand la

reabilitare, faptuitorul savarseste din nou o
infractiune.

Desi textul legal nu mai prevede
conditiile cerute in art. 37 alin. 1 lit. b C.pen.
in vigoare, ca pedeapsa sd fie executata,
gratiatd Tn intregime sau numai restul ramas
de executat ori sd se fi implinit termenul de
prescriptie a executdrii pedepsei, acestea
fiind moduri de stingere a pedepsei cu
aceleasi efecte ca si executarea integrald a
acesteia, ele opereaza si in cazul prevazut de
art. 41 alin. 1 si alin. 2 noul C.pen.

Aceastd recidiva face obiectul art. 41
alin. 1 si alin. 2 noul C.pen., potrivit caruia,

Take it that the convicted offender who,
in the holding place accomplishes the
threatening offence (art. 206 of the new
Criminal Code), becomes a recidivist. This is a
reason for which we cannot accept the opinion
according to which the same convicted offender
will not become a recidivist if he accomplishes
an escape, namely an offence more serious than
the shown one, that is punished with prison
between 3 months and 1 year or with fine.

The escape, an usual offence, being
accomplished during the execution of the first
conviction, is filled by the second offence, as
long as the requirements of the law regarding its
second term are accomplished and we should
not conclude that the legislator has removed the
escape from the structure of the second offence,
creating a juridical system derogatory from the
regulation of the general part of the new
Criminal Code. The escaping offence
constitutes the second term of the second
offence, if the punishment from where they
escaped was longer than 1 year, whereas the
recidivist quality does not depend on the
applicability of the sanctioning system, but on
the stipulations of art. 41 of the new Criminal
Code.

2.The post-executory second offence:
notion and conditions

The post-executory second offence is
considered to exist when, after totally executing
the  previous  punishment, after the
unconditioned pardon or the prescription of
executing the previous punishment until
rehabilitation, the perpetrator accomplishes an
offence again.

Even if the legal text does not stipulate
anymore the conditions required in art. 37,
paragraph 1, letter b of the valid Criminal
Code, for the punishment to be executed, totally
pardoned or only the rest remained to be
executed, or to have reached the prescription
term of the punishment execution, as these are
the ways of turning off the punishments with
the same effects as its integral execution, they
also operate in the case stipulated by art. 41,
paragraph 1 and paragraph 2 of the Criminal
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cand dupa executarea unei pedepse cu
inchisoarea mai mare de un an si pana la
reabilitare sau Tmplinirea termenului de
reabilitare, condamnatul savarseste din nou o
infractiune cu intentie sau cu intentie
depasita, pentru care legea prevede pedeapsa
inchisorii de un an sau mai mare. Trasdtura
caracteristicd a acestei modalitati a recidivei
constd in faptul ca primul termen este o
infractiune a carei pedeapsa infractorul a
executat-o ori a fost executatd sau
consideratd executatd ca urmare a gratierii
totale sau a restului de pedeapsd ori ca
urmare a prescriptiei acelei pedepse, dupa
care acesta savarseste o noud infractiune.

Din  dispozitille  legale  care
reglementeazd acestd forma de recidiva se
desprind conditiile specifice necesare pentru
existenta sa cu privire la cei doi termeni.

Pentru existenta primului termen al
recidivei postexecutorii se cer a fi indeplinite
urmatoarele conditii:

a) Executarea integrald a pedepsei
(inchisoarea mai mare de un an sau
detentiunea pe viatd) care formeaza obiectul
primei condamnari sau considerarea ei ca
executata.

Nu are importantd modul de
executare a pedepsei, executarea putdnd avea
loc 1n regim de detentie, in stare de libertate
cu executarea pedepsei la locul de munca
etc”’.

Primul termen al recidivei
postexecutorii mai poate consta Intr-o
pedeapsd pentru care s-a acordat gratierea
totala sau a restului de pedeapsa, ori pentru
care s-a Implinit termenul de prescriptie a
executdrii pedepsei™, dupd cum poate consta
si din pedeapsa detentiunii pe viatd a carei
executare s-a stins prin prescriptie.

In alin. 2 al art. 41 noul C.pen. se
prevede ca exista recidiva si in cazul in care
una din pedepsele care constituie primul sau
al doilea termen al recidivei este detentiunea
pe viatd, comutatd sau inlocuitd cu pedeapsa
inchisorii. Desi textul nu prevede si aceste
din urma precizari, ele sunt implicite,
deoarece in alt mod s-ar ajunge la solutii

Code.

This second offence makes the object of
art. 41, paragraph 1 and paragraph 2 of the new
Criminal Code according to which, when after
executing an incarcerating punishment longer
than 1 year and until the rehabilitation or
reaching the rehabilitation term, the convict
accomplishes again an intention offence or an
offence having an over-crossed intention for
which the law stipulates the incarcerating
punishment for 1 year or longer. The
characteristic feature of this way of the second
offence consists of the fact that the first term is
an offence whose punishment the offender
executed or it was executed or considered as
executed as a consequence of the total pardon or
of the rest of the punishment or as a
consequence of the prescription of that
punishment, and then it accomplishes a new
offence.

Among the legal stipulations regulating
this type of second offence, there are the
specific conditions needed for its existence
regarding the two terms.

For the existence of the first term of the
post-executory second office, it is required the
accomplishment of the following conditions:

a) The integral execution of the
punishment (prison for more than 1 year or life
prison) forming the object of the first conviction
or considering it as executed.

It is not important the way of executing
the punishment, as the execution may have
place in a prison system, in freedom by
executing the punishment at job etc®’.

The first term of the post-executory
second office may consist of a punishment for
which it was granted the total pardon or the one
of the rest of the punishment, or for which it
was reached the prescription term of the
punishment execution®', as we may find from
the life prison punishment whose execution
disappeared by the prescription.

In paragraph 2 of art. 41 of the new
Criminal Code, it is stipulated that there is also
second offence when one of the punishments
constituting the first or the second term of the
second offence is life prison, commuted or
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imposibile (nu este de conceput ca s-ar putea
savarsi o noud infractiune care si atraga
tratamentul  recidivei dupa executarea
pedepsei detentiunii pe viatd, dacd n-ar fi
comutatd sau inlocuitd cu inchisoarea)®’.

b) Infractiunea pentru care s-a
executat pedeapsa sa fie intentionatd sau
praeterintentionata.

c) Pedeapsa executata sau considerata
executata sd nu faca obiectul unei
condamnari care nu atrage starea de recidiva,
in conformitate cu art. 42 noul C.pen.

Cel de-al doilea termen al recidivei
postexecutorii  trebuie sd indeplineasca
urmadtoarele conditii:

a) Savarsirea unei noi infractiuni cu
intentie sau intentie depasita;

b) Pedeapsa prevazuta de lege pentru
noua infractiune sa fie inchisoarea de un an
sau mai mare, chiar detentiunea pe viata.

c) Noua infractiune sd fie savarsitd
dupa data executarii pedepsei, dupa data
publicarii decretului de gratiere totald sau a
restului de pedeapsa, respectiv, dupa data la
care s-a Implinit termenul de prescriptie a
executarii pedepsei anterioare.

3. Recidiva internationala: notiune
si conditii

In dispozitiile alin. 3 al art. 41 din
noul C.pen. este reglementatd recidiva
internationala, legea prevazand ca
,pentru stabilirea starii de recidiva se va
tine seama si de hotararea de
condamnare pronuntatd 1In strdindtate
pentru o faptd prevazutd si de legea
penald roméana, dacd hotdrarea de
condamnare a fost recunoscutd potrivit
legii”.

Prin recidiva internationald se
intelege situatia cand primul termen al
recidivei este o hotdrare de condamnare
pronuntata in strdinatate.

Putem spune ca recidiva
internationala prezinta urmatoarele
caracteristici:

a) Are un caracter obligatoriu intrucét
legea prevede ca pentru stabilirea starii de

replaced by the incarcerating punishment. Even
if the text does not stipulate these last
specifications, they are implicit because
otherwise we could get to impossible solutions
(it is not conceivable that we could accomplish
a new offence that could attract the treatment of
the second offence, after executing the life
prison punishment, if it had not been commuted
or replaced by prison)®*.

b) The offence for which the
punishment was executed should be intentional
or praetor-intentional.

¢) The executed punishment or the one
considered as executed should not make the
object of a conviction that does not attract the
status of second offence, according to art. 42 of
the new Criminal Code.

The second term of the post-executory
second offence should accomplish the
following conditions:

a) The accomplishment of a new
intentional offence or of an offence having an
over-crossed intention;

b) The punishment stipulated by the law
for the new offence should be prison for a year
or longer, even life prison.

c) The new offence should be
accomplished after the date of the punishment
execution, after the date of publishing the
decree of total pardon or of the rest of the
punishment, respectively, after the date when
reaching the prescription term of executing the
previous punishment.

3. The international second offence:
notion and conditions

In the stipulations of the paragraph 3 of
art. 41 of the new Criminal Code, it is regulated
the international second offence, as the law
stipulates that “for establishing the status of the
second offence we will also consider the
conviction decision pronounced abroad for a
fact stipulated also by the Romanian criminal
law, if the conviction decision has been
acknowledged according to the law”.

By the international second offence, we
mean the situation when the first term of the
second offence is a conviction decision
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recidiva, “se tine seama” si de hotararea de
condamnare pronuntatd in strdinatate, spre
deosebire de actuala reglementare care avea
un caracter facultativ, fapt dedus din
folosirea sintagmei ‘“‘se poate tine seama”.
Reglementarea acestei modalitdti a fost
determinatd, ca si in legislatia penald
anterioard, de necesitatile luptei comune si
colabordrii Intre state Tmpotriva fenomenului
infractional si a recidivismului. Hotararea de
condamnare pronuntatd in stridinatate se
poate referi la un cetitean strdin care a
savarsit o infractiune in straindtate, la un
cetaitean roman sau la o persoana fara
cetatenie cu domiciliul 1n tara noastrd, cu
privire la o condamnare pentru infractiunea
savarsitd in strainatate’™.

b) Exista dubla incriminare, in sensul
ca fapta pentru care s-a pronuntat o hotarare
de condamnare in striinatate trebuie sa fie
incriminata si de legea romana.

Textul conditioneaza luarea 1In
considerare a hotdrarii de condamnare
pronuntate in straindtate de imprejurarea ca
fapta savarsitd sa fie prevazuta si de legea
romana ca infractiune, iar hotdrarea de
condamnare (pronuntatd 1in strdinatate)
trebuie sa fie recunoscutd de instanta romana.
Recunoasterea unei hotdrari penale strdine,
indiferent pe ce cale e facuta, nu este posibila
dacd textul integral al acesteia, impreuna cu
principalele acte care au stat la baza solutiei
nu sunt mai Tnainte cunoscute de instanta de
judecata, sau dupa caz, de procuror; numai
astfel pot fi examinate si verificate
competenta instantei strdine, compatibilitatea
hotararii cu ordinea publicd din Romaénia,
eficienta juridicd a unui act intocmit de o
autoritate straina.

c) Hotararea de condamnare este
recunoscutd de o instantd romana.

Recunoasterea se poate face pe cale
incidentala 1n cadrul unui proces penal in
curs sau pe cale principald, de catre instanta
de judecatd sesizati in acest scop’'. Daci
hotararea de condamnare pronuntatd 1In
strainatate a fost recunoscutd si luata In
considerare, stareca de recidiva se stabileste

pronounced abroad.

We may say that the international
second offence presents the following features:

a) It has a mandatory feature whereas
the law stipulates that, for establishing the status
of the second offence, we also “consider” the
conviction decision pronounced abroad, unlike
the current regulation having a facultative
feature, a fact deducted from using the
collocation “we may consider”. The regulation
of this way was determined, like in the previous
criminal legislation, by the necessities of the
common fight and of the collaboration among
the states against the criminal phenomenon and
of the recidivism. The conviction decision
pronounced abroad may refer to a foreign
citizen who had accomplished an offence
abroad, to a Romanian citizen or to a person
with no citizenship having the domicile in our
country, regarding a conviction for the offence
accomplished abroad®.

b) There is a double incrimination,
namely the fact for which it was pronounced a
conviction decision abroad should be
incriminated also by the Romanian law.

The text conditions the consideration of
the conviction decision pronounced abroad by
the circumstance where the accomplished fact
should have been stipulated also by the
Romanian law as an offence, and the conviction
decision (pronounced abroad) should be
acknowledged by the Romanian court. The
acknowledgement of a foreign criminal
decision, whatever is the way, is not possible if
its integral text, together with the main acts that
represented the basis of the solution are not
known before by the judicial court or,
depending on the case, by the prosecutor; this is
the only way we may examine and check the
competence of the foreign court, the
compatibility of the decision with the public
order in Romania, the juridical efficiency of a
document accomplished by a foreign authority.

c) The conviction decision is
acknowledged by a Romanian court.

The acknowledgement may be made
incidentally in frame of a developing criminal
process or in a main way, by the judicial court
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potrivit conditiilor de existenta a recidivei
prevazute in Codul penal roman; acelasi
lucru si in ceea ce priveste conditiile de
sanctionare. In ipoteza in care hotirarea
pronuntatd in strdindtate nu a fost
recunoscutd §i  totusi s-a  pronuntat
condamnarea unui inculpat, retindndu-se in
sarcina sa starea de recidivd, solutia este
nelegala.

In practica judiciara, cu privire la
conditiile de existentd a recidivei, s-a decis
ca starea de recidiva existd de la data
comiterii infractiunii care constituie cel de-al
doilea termen al recidivei, si nu de la data
condamndrii ~ pronuntate  pentru  acea
infractiune®. Solutia este corectd, insi nu
trebuie omis faptul ca instanta verifica, in
momentul condamnarii pentru infractiunea
care constituie cel de-al doilea termen al
recidivei, dacd sunt indeplinite conditiile
legale ale acesteia, ludnd in considerare,
bineinteles, momentul savarsirii celei de-a
doua infractiuni. Hotararea pe care o
pronunta instanta nu va avea -caracterul
constitutiv al starii de recidivd, ci numai
constatator al acestei stdri care a existat din
momentul comiterii celei de-a doua
infractiuni. Un infractor nu poate fi
considerat in general recidivist, ci numai in
raport cu infractiunea a carei pedeapsa a fost
agravatd potrivit dispozitiilor legale privind
starea de recidiva. Existenta recidivei se
poate stabili pe orice cale si nu numai dupa
copia cazierului judiciar™.

Identificand elementele de noutate ale
modalitatilor recidivei persoanei fizice
reglementate in noul Cod penal, ramane de
vazut daca tratamentul sanctionator propus i
raportat la operatiunea de individualizare
judiciarda poate oferi un raspuns adecvat
elementelor care pot pune probleme in
practica si, nu in ultimul rand, sa determine
gasirea §i aplicarea unor strategii pentru
contracararea fenomenului recidivismului.
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