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EXECUTIVE SUMMARY

Violence against women is considered as one of the most pervasive and shameful violations of
human rights of the world. In this context, Bangladesh has promulgated several legislations to
combat violence against women. Along with the general substantive and procedural criminal
legislations in force in Bangladesh, e.g., the Penal Code 1860 and the Code of Criminal
Procedure 1898, several special criminal legislations have been enacted time to time to strictly
punish the offences against women. Among them, the most prominent special criminal
legislation now in force in Bangladesh which deals with the offences concerning violence against
women is the Nari-o-Shishu Nirjatan Daman Ain 2000. This Act was enacted in the context of
the loopholes in the Nari-o-Shishu Nirjatan Daman (Bishesh Bidhan) Ain 1995 which was in
force before the promulgation of the Nari-o-Shishu Nirjatan Daman Ain 2000 except for the
cases already filed under the Act of 1995. However, since the enactment of the Act of 2000, it
has been facing criticisms for not being able to prevent violence against women effectively. One
of the major concerns has been the abysmally low rate of conviction in the cases filed under the
provisions of the Nari-o-Shishu Nirjatan Daman Ain 2000. In a report of Bangladesh Law
Commission, it is found that the conviction rate in the VAW cases filed under the provisions of
the Nari-o-Shishu Nirjatan Daman Ain 2000 is below 10% on an average. It can, therefore, be
inferred that there must be some loopholes in the law because of which it has been failing to
address this extreme low rate of conviction in the VAW cases.

Following this context, the current research investigates broadly into two legal issues concerning
violence against women (VAW) in Bangladesh. The first investigation relates to the reasons for
the low conviction rate in the VAW cases filed under different provisions of the Nari-o-Shishu
Nirjatan Daman Ain 2000, a special criminal legislation dealing with the VAW offences. The
second investigation, on the other hand, looks into the legislative inconsistencies in the four
specific VAW legislations namely, the Nari-o-Shishu Nirjatan Daman Ain 2000, the Dowry
Prohibition Act 1980, the Domestic Violence (Prevention and Protection) Act 2010 and the
Family Courts Ordinance 1985.

This research has followed the mixed method approach combining both the quantitative and
qualitative research methodology. Through quantitative data analysis and qualitative comparison
of the legal provisions and judicial decisions, the present work hypothyses lack of proper and
adequate evidence, weak presentation of the prosecution case, technicalities of law, harshness of
law, filing of false, weak police investigation, out of court settlement, and case backlog as the
main reasons responsible for the low conviction rate.

For further investigation, based on the available statistics of cases in 2009 to 2014, Chapter Five
then looks into whether the conviction rate is really low in the VAW cases considering the
number of conviction in proportion to the number of cases filed and disposed of in the trial
courts. Secondly, after establishing the fact of the low rate of conviction in the VAW cases by
the relevant statistics, the research verifies these hypotheses analyzing the quantitative and



qualitative data collected from the justice sector agencies, judgments of the Supreme Court in
2000 to 2013 and the case studies of the trial court to locate the underlying reasons for the low
rate of conviction. Chapter Five, in addition, finds that non-application of judicial mind by the
trial court is another important reason responsible for the low rate of conviction. Over the years,
this is exhibited that convictions in the VAW cases cannot sustain because of the improper
application of law, legal infirmity, and lack of sound reasoning in the trial court’s decision,
excessive use of jurisdiction by the trail court, framing of wrong charge by the Tribunal, and the
inappropriate trial procedure. Based on these findings, Chapter Seven puts forward several
recommendations to mitigate the current trend of low conviction rate. Lastly, it is clarified that
by identifying the level and reasons behind low conviction rate in the VAW cases, this research
in any way does not advocate for the conviction rate to be high, rather, it expects a proper
administration of justice aiming to uphold the rights of the poor and marginalized victims of
violence as envisioned in the Act of 2000.

The part of legislative inconsistencies also initiates with some hypotheses. The initial hypothesis
was that there may be inconsistencies in the provisions of the selected the VAW legislations
which may affect the administration of justice. Accordingly, data has been collected from the
participants of quantitative interview asking them whether they experience any legislative
inconsistency in the VAW legislations. Most of the participants answered that there is no glaring
inconsistency but there are some problems which should be resolved by legislative amendment.

Later, the above mentioned finding has been cross-verified by a qualitative comparison of the
selected VAW legislations. Thus, It is found that, indeed there are some procedural and
substantive inconsistencies in the selected VAW legislations. The provisions of dowry related
offences in the Nari-o Shishu Nirjatan Daman Ain 2000 and in the Dowry Prohibition Act 1980
should be more consistent. All the dowry related offences should be dealt by one single
legislation. Currently, dowry related offences are being dealt in both the Nari-O-Shishu Nirjatan
Daman Ain 2000 and the Dowry Prohibition Act 1980. Uniform terminologies should be used to
define ‘Dowry’. The procedural provisions of the Nari-o Shishu Nirjatan Daman Ain 2000
should be more clarified to avoid any confusion with the provisions of the Code of Criminal
Procedure 1898. The provisions in the Nari-o Shishu Nirjatan Daman Ain 2000 relating to bail
granting power in the General Registrar (GR) cases are required to be extended. The Nari-O
Shishu Nirjatan Daman Tribunals may be given with the power of granting bail at any stage of
the proceedings. The provisions relating to the custody of child in the Domestic Violence Act
2010 and in the Family Courts Ordinance 1985 should be consistent and clear mentioning
explicitly to which forum one should go in any particular situation. Moreover, the definition of
“Child” should be uniform in all the VAW legislations.

The judgment in a recent case, Shukkur Ali vs. State, pronounced by the Appellate Division of
Bangladesh Supreme Court on 5 May 2015 has recommended for revising the dowry related
provisions in the Nari-o-Shishu Nirjatan Daman Ain 2000. This judgment has also declared the
mandatory death sentence for murder after rape provided in the Nari-o-Shishu Nirjatan Daman
Bishesh Bidhan Ain 1995 to be unconstitutional. The Appellate Division has annulled section 34



(2) of the Nari-o-Shishu Nirjatan Daman Ain 2000 by which the already filed cases for murder
after rape before coming into operation of the Act of 2000 used to continue to be tried under the
Act of 1995. These decisions of the Appellate Division should be incorporated into law by
legislative amendment to make the VAW legislations more consistent.
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CHAPTER 1
INTRODUCTION

1.1. BACKGROUND AND JUSTIFICAITON

There are a number of commitments in the Constitution of the People’s Republic of Bangladesh
to ensure the rights of women equally with men in all spheres of the State and public life.!
Therefore, prevention of all forms of violence against women (VAW) is an aim of the State. The
State has promulgated several legislations to materialize this aim. Along with the general
substantive and procedural criminal legislations in force in Bangladesh, e.g., the Penal Code
1860 and the Code of Criminal Procedure 1898, different special criminal legislations have been
enacted time to time to strictly punish the offences against women.

The most prominent special criminal legislation now in force in Bangladesh which deals with the
offences concerning violence against women is the Nari-o-Shishu Nirjatan Daman Ain 2000.
This Act was enacted in the context of the loopholes in the Nari-o-Shishu Nirjatan Daman
(Bishesh Bidhan) Ain 1995 which was in force before the promulgation of the Nari-o-Shishu
Nirjatan Daman Ain 2000 except for the cases already filed under the Act of 1995. However,
since the enactment of the Nari-o-Shishu Nirjatan Daman Ain 2000 it has been facing criticisms
for not being able to prevent violence against women effectively. One of the major concerns has
been the abysmally low rate of conviction in the cases filed under the provisions of the Nari-o-
Shishu Nirjatan Daman Ain 2000.

In a report of Bangladesh Law Commission, it is found that the conviction rate in the VAW cases
filed under the provisions of the Nari-o-Shishu Nirjatan Daman Ain 2000 is below 10% on an
average.” It can be inferred that there must be some loopholes in the law because of which the
law is failing to address this extreme low rate of conviction in the VAW cases. The reasons for
the low conviction rate in the VAW cases may include harshness and excessive technicalities of
law?, filing of false cases, framing of charge under inappropriate sections of law, inconsistencies
of Nari-o-Shishu Nirjatan Daman Ain 2000 with the general criminal legislations, lack of
evidence, lack of legal assistance, lack of preparation in prosecution case and lack of witness.

Whatever the reasons may be, the noticeable rate of low conviction in the VAW cases may be
construed as a signal that this special criminal legislation is failing firstly, to ensure access to
justice for women and secondly, to prevent the misuse of its own provisions. Besides, the

! The Constitution of the People’s Republic of Bangladesh Article 28.

> The Law Commission of Bangladesh: A Report on the Amendment of Certain Sections of the Nari-0-Sishu
Nirjatan Daman Ain 2000 (25/08/2010) <http://www.lawcommissionbangladesh.org/reports/99.pdf>.

® Dr. Shahdeen Malik, ‘Nari-0-Shishu Ain and Special Tribunals: Looking at Law and its Implementation’
(Unpublished Draft Report prepared for Naripokkho (2004) 3.
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excessive rate of non-conviction implies a loss of substantial resources of the State and society.”

In this context, this present research takes up this issue for further investigation. In doing so, this
work will at first look into whether the conviction rate is really low in the VAW cases
considering the rate of filing, disposal and conviction rate of the VAW cases in different Nari-o-
Shishu Nirjatan Daman Tribunals constituted under the Act of 2000. Secondly, if the low
conviction rate is established by the relevant statistics, the research will investigate into the
underlying reasons for the low rate.

Apart from an investigation on low conviction rate in the VAW cases, this research will also
examine the issue of legislative inconsistencies in the four specific VAW legislations namely, the
Nari-o-Shishu Nirjatan Daman Ain 2000, the Dowry Prohibition Act 1980, the Domestic
Violence (Prevention and Protection) Act 2010 and the Family Courts Ordinance 1985.
Examination of legislative inconsistencies in the VAW legislations is significant because the
ideal VAW legislations are expected to be specific and consistent.> Any inconsistency in the
form of contradiction or overlapping in the VAW legislations may ultimately affect access to
justice for women and effective delivery of justice.

A research on legislative inconsistencies and the reasons for the low conviction rate in the VAW
cases will find out inconsistent legal provisions and other loopholes in the VAW legislations.
The findings of this present research, therefore, will ultimately help to strengthen the
administration of justice in the VAW cases and ensure access to justice for the marginalized
women in Bangladesh and to develop a better coordination among the justice sector agencies.
One of the aspects of establishing rule of law in a country is to make the justice accessible for all,
especially for those who represent the marginalized section of the society, for example, women.
Mere recognition of legal rights cannot effectively ensure women’s rights unless there is an
effective justice delivery system to make those rights accessible to them.® The present research
therefore, will facilitate the justice sector, particularly, in the issues concerning violence against
women.

Lastly, the present work is supportive to the key objectives of the Justice Sector Facility Project
(JSF) funded by the United Nations Development Program (UNDP), Bangladesh. One of the
JSF’s key objectives is to enhance communication, coordination and cooperation among the
justice sector agencies with a view to strengthening the institutional planning capacities in the
administration of criminal justice system with the ultimate objective to protect rights of all
citizens, particularly, of the women, children and other vulnerable groups.” The same are the
objective and goal of the present work.

* Ibid.

> United Nations Handbook, Good Practices in Legislation on Violence against Women, (2008)
<http://www.un.org/womenwatch/daw/egm/vaw_legislation_2008/expertpapers’sEGMGPLVAW_.pdf.>.

® Jamila Ahmed Chowdhury, ‘Legal Aid and Women’s Access to Justice in Bangladesh’ (2012) 1 International
Research Journal of Social Sciences 8.

" United Nations Development Programme, Quarterly Progress Report (July-September 2013)
<http://www.undp.org/content/dam/undp/documents/projects/BGD/ISF_Q3_2013_Report.pdf.>
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1.2. SCOPE OF THE STUDY:

This research is conducted to support the Justice Sector Facility (JSF) Project undertaken by the
Ministry of Law, Justice and Parliamentary Affairs of Bangladesh in collaboration with the
United Nations Development Program (UNDP) Bangladesh. The aim of the whole project is to
facilitate the judiciary to reduce case backlog, ensuring effective access to justice and to promote
better administration of justice. Accordingly, this study focuses on two broad aspects of the cases
on violence against women, i.e. firstly, reasons for the low conviction rate in the VAW cases and
secondly, the legislative inconsistencies in the VAW legislations.

To address the first issue, this work investigates into the reasons for the low conviction rate in
the cases filed under the Nari-o-Shishu Nirjatan Daman Ain 2000. The second issue concerns the
legislative inconsistencies in the four specific VAW legislations namely, the Dowry Prohibition
Act 1980, Nari-o-Shishu Nirjatan Daman Ain 2000, Family Courts Ordinance 1985 and the
Domestic Violence (Protection and Prevention) Act 2010. These two broad issues necessarily
imply a number of sub-issues having significant implications on the main research issues.

In connection with the first issue, this research aims to address whether the rate of conviction in
the VAW cases is truly low or not. If it is found that the conviction rate is low after initial
investigation, then the present work will further investigate into the reasons for such low
conviction rate. To deal with the second issue, this project aims to figure out whether there is any
inconsistency at all in the selected legislations. If any inconsistency is found, the work will
identify the related legislative provisions. Findings of both the abovementioned research issues
may at the end propose necessary legislative and judicial reforms.

The research questions set above meet two fundamental criteria of being good research questions
namely, interest and researchable nature.® The research questions addressed by this work are
neither too specific about a specific individual nor even too grand and therefore meet the
requirement of having researchable nature.® At the same time, the research questions are socially
important encompassing a puzzle and idea (issue and corresponding new twist of investigation)
and thereby are interesting.’® Accordingly, the identified research issues within the set scope are
capable of bringing out a reliable report to be acted upon by the justice sector agencies and law
reformers in the future.

& Glenn Firebaugh, Seven Rules for Social Research (Princeton University Press, 2008) 1.
g -

Ibid.
% Glenn, above n 8.
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1.3. OBJECTIVES AND EXPECTED RESULTS

The specific and concrete results expected to be achieved through the present research are as
follows:

e Ensuring accountability among the related justice sector agencies;

e Creating awareness among the justice sector agencies as per their duties under the Nari-O
Sishu Nirjatan Daman Ain 2000;

e Enlightening one particular sector from the shared experiences of other justice sector
agencies;

e Finding out a holistic, coordinated and national level solution through intensive study on
three districts, e.g., Dhaka, Pabna and Comilla.

Based on these objectives, the current research indentifies two sectoral target beneficiaries
who will be directly or indirectly benefited from the study outcome, e.g.,

(i) Primary or direct beneficiaries: a) agencies involved in law making and policy
formulation, e.g., Ministry of Law, Justice and Parliamentary Affairs, Ministry of Social
Welfare, Ministry of Women and Children Affairs and the related parliamentary
committees and b) agencies involved in implementing laws and policies, i.e., Judges of
the adjudicating Tribunals, public prosecutors, lawyers and police officers, women’s
rights organisation and the national human rights organisations.

(if) Ultimate beneficiaries: vulnerable, marginalised and poor women litigants.

As to the quantitative indication of the above identified beneficiaries, the research stipulates that
it is difficult to predict the exact number of beneficiaries to be benefited by this work at the
initial stage. However, based on the expectations and the implication of the overall study, the
present work expects that it will embrace all the justice sector agencies, law reformers and
victims of the VAW cases generally.

As the first group of beneficiaries are involved in law and policy formulation or implementation,
therefore, the study expects a two-way result. Firstly, the potential solutions to the problem of
low conviction rate under the Nari-o-Sishu Nirjatan Daman Ain 2000 will definitely help these
particular agencies in combating this challenge more proactively. Besides, the identification of
the underlying reasons for the low rate of conviction may help them to come forward with
innovative ways of solution in redressing this problem. This may happen by bringing changes in
the particular legislation and its proper implementation. The second group of beneficiaries are

14



then expected to be comparatively free from harassment or loss of time, resources and energy. At
the same time, identifying legislative inconsistencies in the VAW legislations will help the target
beneficiaries to ensure and experience better administration of justice and access to justice.

1.4. LIMITATION

The present research admits a number of limitations which could not be avoided with a
reasonable effort in the course of undertaking the works. The quantitative data and statistics
relied on are not comprehensive. The survey and field works were undertaken in Dhaka, Comilla
and Pabna only. Due to time and resource constraints, data from all the Nari-o-Shishu Nirjatan
Daman Tribunals all over the country could not be brought under investigation. Also, the study
of the reported Supreme Court’s judgments referred in this work is not comprehensive. The
present work did not study all the reported judgments of the Supreme Court available in all the
law reports of Bangladesh. Instead, all the cases reported in some of the reputed law reports, e.g.,
Bangladesh Law Reports (BLC), Bangladesh Legal Decisions (BLD), Bangladesh Law Times
(BLT), Dhaka Law Reports (DLR), and Mainstream Law Reports (MLR) from 2000-2013 are
analysed. The present research could not study the unreported judgments of the Nari-o-Shishu
Nirjatan Daman Tribunals of Dhaka and Pabna due to unavailability. Only six unreported
judgments of the Nari-o-Shishu Nirjatan Daman Tribunal of Comilla, however, could be studied
by this research as the Comilla Court had kindly made those available for this work. The whole
work is undertaken and completed in a six month time. Therefore, all the relevant issues may not
have been addressed comprehensively by this research.

15



CHAPTER 2
RESEARCH DESIGN AND METHODOLOGY

2.1. METHODOLOGY

This chapter of the study gives a brief overview of the methodology applied for the present
research along with the suitability and appropriateness* of such methodology to the current
work. The methodology to be applied for this work is selected considering the nature of the
research problem and the related issues', the researcher’s knowledge developed by relevant
literature review and the ultimate purposes of the study. The two broad issues addressed by this
study are, investigation into the low conviction rate in the VAW cases filed under the Nari-o-
Sishu Nirjatan Daman Ain 2000 and the legislative inconsistencies in the four specific VAW
legislations.

The research on the reasons for the low conviction rate begins with a hypothesis that the
conviction rate is low in the VAW cases. This hypothesis is initially adopted on the basis of a
literature review. The acceptance or rejection of this hypothesis requires numerical survey for
which Quantitative Method of study is found to be the most appropriate. Quantitative Method in
this context is understood as explaining phenomena by collecting numerical data that are
analyzed using mathematically based methods (particularly statistics).”> Upon an initial finding
on this hypothesis (if the hypothesis is confirmed), the work will aim to figure out the reasons for
such low conviction rate. At this point, the work requires addressing the ‘why’ questions, side by
side of the ‘what’ questions. To answer the ‘why’ questions, inductive data analysis and the
researcher making interpretations of the meaning of the data are obvious. These processes are the
attributes of the Qualitative Method.** Therefore, for this section, Qualitative method will be
applied side by side of the Quantitative method.

By contrast, the research on inconsistencies in the selected legislations on the VAW starts with a
hypothesis that there may be inconsistencies in these legislations that ultimately lead to case
backlog. This hypothesis draws its origin from the VAW Roadmap Conference organized by the

11 Research methods are ideally chosen on the basis of its most appropriateness to the research question. For details,
refer to: Md. Zabir Hasan, MBBS, MPH, Research Associate, James P. Grant School of Public Health, BRAC
University, ‘Steps of Research’, slides developed for the Training on Research Method and SPSS by ICDDRB,
(Undated Study Material).
12 John W. Cresswell, Research Design: Qualitative, Quantitative, and Mixed Method Approaches (3rd Ed.) (Sage
Publications, 2009).
13 A definition of Qualitative Method by Aliaga and Gunderson (2000), referred by Mark Balnaves and Peter
Saputi, Introduction to Quantitative Research Method (Sage Publications Limited, 2001).

. Ibid.

16



JSF Project in 2014. The confirmation or rejection of this again calls for a Quantitative survey. If
the finding is positive, the inconsistent provisions of law are required to be found out. Collection
of numerical data on the basis of a set questionnaire is found to be the most appropriate strategy
for this work. A qualitative study of the provisions of the VAW legislations, however, is to be
applied then to verify and confirm the result of the Quantitative survey.

For comprehensiveness, the study, therefore, applies a mixture of both Quantitative and
Qualitative research method which is usually known as Mixed Method Approach.”® This
approach involves a merger of primary and secondary data and is believed to be capable to best
serve a transformative purpose to advocate for the marginalized groups, such as women or other
minorities.'® The following methods are adopted to address the issue of low conviction rate and
related bottlenecks:

Methods to indentify the bottlenecks among justice sector agencies

In Law Itself In Practice

1. Qualitative Method:

i. Research on the provisions of the Nari-o-Sishu Nirjatan Daman Ain 2000 (as amended in 2003).
ii. Research on the provisions of the Dowry Prohibition Act, 1980, the Domestic Violence Act 2010
and the Family Courts Ordinance 1985.

2. Quantitative Method:
i. Interviewing the experts who will be from academics, judges, practitioners, victims and other
related justice sector agencies.

ii. Empirical survey through the collection of data and reports on the VAW cases under the 2000
Act

This research believes that any initiative to justice sector reform must address bottlenecks in the
entire system in order to motivate people to report incidents and to promote case prosecution.
Various studies have identified that the systematic or structural bottlenecks among the justice
sector institutions in the VAW cases filed under the Nari-o-Sishu Nirjatan Daman Ain 2000
exists from the pre-trial stage to the implementation of the Tribunal’s Judgment. The current
research will particularly focus on this issue from the context of low conviction rate in the VAW
cases. Specifically, the bottlenecks affect the right to access to justice which has been acting as a
major disincentive for the women litigants to come before the court. Therefore, a research on this

5 Ibid.
16 Cresswell, above n 12.
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issue while finding out a potential solution to this problem will address all the related bottlenecks
to ensure and establish an effective justice delivery mechanism.

2.2. DATA COLLECTION AND SAMPLING

Before identifying the participants (representative sample) for the Quantitative interview, the
work identifies the target population carefully and precisely®’. Since the whole undertaking is to
facilitate the justice sector, this study considers the justice sector stakeholders as the
representative samples for data collection. The most closely related stakeholders in this context,
are the persons concerned with this aspect of the justice sector. This group includes the Judges,
the public prosecutors, court clerks, file and record keepers of the court, and the defense lawyers.
At the proposal stage, the work selected two districts of Bangladesh namely, Comilla and Pabna
as the fields of study keeping in mind that the UNDP, Bangladesh is running pilot projects there
to facilitate the justice sector by helping to reduce case backlog. As there is one tribunal in
Comilla and another in Pabna dealing with the VAW cases, the number of sample stakeholders
would be really small if this research would keep its scope limited in these two districts.
However, considering that a moderate size of sample gives more generality to the current work,
the research subsequently added Dhaka as an additional field for data collection as there are five
Nari-o-Shishu Tribunals in this field. Lastly, the work takes a conscious determination that the
sample is representative and not a non-representative or biased sample. It relies on the principle
that how cases are selected for a sample is more important than how many cases are selected.

2.3. MODEL QUESTIONNAIRE

As the Research is following the mixed method approach, both Quantitative and Qualitative data
analysis method are used. To the extent, the work is concerned with Qualitative data analysis, it
takes the way of comparison of relevant literature and data. For the part of Quantitative data
collection, the work selects ‘Focus Group Interview” as its strategy.'® The interview is based on
two sets of questionnaire. The first set consists of close ended questions. Previously formulated
assumptions are placed as questions giving options of ‘yes’ or ‘no’ answers for the participants
in the interview.™ This approach helps the work to gather numerical figures making the findings
scientific. As it is a socio-legal research, a complete reliance on the Quantitative method may not

' Firebaugh, above n 8.

18 Ranjit Kumar, Research Methodology: A Step-By-Step Guide for Beginners (Pearson Education Australia,
Sydney, 2009) 117.

19 Data does not always remain in quantitative form. Many data that do not naturally appear in quantitative form
can be collected in quantitative way. Yes/No questionnaire helps social scientists to get numerical figures which are
otherwise unavailable. For details see: A definition of Qualitative Method by Aliaga and Gunderson (2000), referred
by Mark Balnaves and Peter Caputi, Introduction to Quantitative Research Method (Sage Publications Limited,
2001).
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reveal all the related information. Keeping this limitation in consideration, the second set of
questionnaire is prepared for open ended interview. In this part, the participant stakeholders can
go beyond the ‘yes’/ ‘no” answers and can add information that the researchers might have been
ignored. Thus, the data collection method followed by the present work is compact and is able to
secure maximum authenticity of the research finding.

2.4. ETHICAL CONSIDERATION GUIDELINES

The present work follows the guidelines for researching violence against women developed by
Mary Elsberg and Lori Heise.?® This guideline is recommended by the JSF Project funded by the
UNDP Bangladesh office for this study. According to these guidelines, the current work relies on
the principles of respect for all persons at all stages of the research process, minimizing harm to
the respondents and research staffs, maximizing benefits to the participants and community, and
balancing risks and benefits of research on violence against women.**

20 Ellsberg M, and Heise L. Researching Violence Against Women: A Practical Guide for Researchers and
Activists (Washington DC, United States: World Health Organization, 2005).
21 Ibid.
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CHAPTER 3
LITERATURE REVIEW

3.1. LITERATURE REVIEW ON LOW CONVICITON RATE IN VIOLENCE AGAINST
WOMEN CASES UNDER THE NARI-O-SISHU NIRJATAN DAMAN AIN 2000:

A wide range of literature deals with the aspects of violence against women and criminal justice
response in combating this offence. This research, however, focuses on the reasons for low
conviction rate in the VAW cases in Bangladesh under the Nari-o-Sishu Nirjatan Daman Ain
2000. The purpose of the literature review, therefore, is to explore and assess firstly, the
prevalence and dynamics of the VAW in Bangladesh, and secondly, the criminal justice response
as well as the challenge of low conviction rate in this particular offense. From a review of the
relevant literature on this issue, it is found that most of the literature generally investigate the
problem of non-implementation of laws relating to the VAW, very few of them deal with the
reasons for low conviction rate in the VAW cases and except one or two, none of them
exclusively focuses on the VAW with regard to this particular Act.

3.1.1. DYNAMICS OF VIOLENCE AGAINST WOMEN

Radford, Freidberg and Harne observe that the feminist activists identify violence against
women as central to the perpetuation of women’s oppression by considering sexual assault, rape,
sexual harassment, domestic violence and other forms of male violence as part of a continuum of
violence against women and children.?? According to Kurg et al, violence against women is
experienced by women of all ages and social classes, races, religions and nationalities all over
the world.”® While finding out the reasons for the VAW, Brownmiller comments that violence
against women includes both the result of gender inequality and the means by which it is
perpetuated in a cultural and political framework in which women are not the equal partners of
men.?*

In this regard, considering violence against women as an issue of human rights, gender and
developmental, Jeniffer L. Solotaroff and Rohini Prabha Pande observe that violence against
women and girls in South Asia plays out in the historical, social and political contexts, where
structures and functioning of government, social institutions and the law contribute to its

22 Jill Radford, Lynne Harne, and Melissa Friedberg (eds), Women, Violence and Strategies for Action: Feminist
Research Policy and Practice (Open University Press, 2000)2.

2 \World Health Organization: World Report on Violence and Health (2002)
<http://www.who.int/violence_injury_prevention/violence/world_report>.

2 Susan Brownmiller, Against Our Will: Women, Men and Rape (Penguin, 1975).
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persistence.?®> More specifically, Reilly and McMillan say that violence against women is largely
embedded in gender norms. Generally, the low status of women, economically, socially,
culturally and politically tend to be responsible for the violation of basic rights of females by
males in a society like Bangladesh.”® Hossain, Imran and Khair note that violence against
women is largely the result of the perceived differences as to wealth, power and status between
men and women as ascribed by the patriarchal norms.”” According to Gottfried, Gales and
Loseke, sociological perspectives of resource theory and exchange theory show that power is
largely based on resources and violence is the ultimate resource for securing compliance. In this
model, violence against women tends to be a natural phenomenon.?® Khan and Aeron in their
article clearly underline the interplay between gender equality, masculinity and violence against
women. According to them, violence against women is a clear reflection of power imbalance in a
society and can be seen as a way of establishing patriarchal norms in the society. While finding
out the justification of violence against women they contend that in Bangladesh, like other
patriarchal societies, men and women have been socialized to accept gender based violence.
Such a norm not only helps to perpetuate violence but conditions women to accept it as a part of
their lives.?® Seeing violence against women as a threat to the full realization of human rights and
fundamental freedoms, Ameen observes that women in Bangladesh are victims of disparity,
discrimination and exploitation which stem from the fact that gender has a camouflaging role,
where human rights of women cannot be exercised in full.*°

3.1.2. CRIMINAL JUSTICE RESPONSE AND LOW CONVICTION RATE IN THE
VAW CASES

Zaman elaborately discusses on how the discriminatory attitude towards women is formed and
institutionalized in Bangladesh to affect women’s rights at different aspects of their life. She
observes that a woman experiences neglect and various forms of discrimination and violence
from the very moment of birth. These practices are tacitly condoned and are legitimized through
laws and customs in the name of cultural and religious practices that blatantly and systematically

% World Bank: Violence against Women and Girls: Lessons from South Asia (2014)
<https://openknowledge.worldbank.org/bitstream/handle/>.

% Niamph Reilly, Women’s Human Rights: Seeking Gender Justice in a Globalizing Age (Polity Press, 2009); Also
see: Lesley McMillan, Feminists Organizing against Gendered Violence (Palgrave, 2007).

2T K.T. Hossain, M.H. Imam, S. Khair, Males’ Perception on Violence against Women in Bangladesh (British
Council, 2001).

8 Heidi, Gottfried, ‘Beyond Patriarchy? Theorizing Gender and Class’ (1998) 32 Sociology 451; Also see: R Gells
and DR Loseke (eds), Current Controversies on Family Violence (Sage, 1993) 182.

% M.E. Khan and Aditi Aeron, ‘Prevalence, Nature and Determinants of Violence against Women in Bangladesh’
(2006) 52 The Journal of Family Welfare 33.

% Nursat Ameen, ‘Law and the State’s Response towards Violence against Women’ (2000) 4 Bangladesh Journal of
Law 27.
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discriminate against women.®* Jahan, in this regard notes that gender inequality and its
resolution in gender violence are embedded in the socioeconomic and political structures of
Bangladesh. In many instances, not only is gender inequality practiced but also demonstrations
of unequal power relations between sexes are encouraged in order to perpetuate the interest of
the patriarchal order. Social attitudes regarding women’s position and role have effectively
contoured the space provided for the implementation of women’s rights. Constitutional
guarantees of equality before the law and equal protection by the law are not applied in practice.
Rather, the ideology that creates and sustains the subordinate position of women within the
family continues to inform judicial understanding and is reflected both in criminal and family
laws concerning violence against women.*? As to its overall effect, Malik observes that
enactment of laws without an adequate understanding of patriarchy and the impact of laws in the
prevailing milieu of social constructions are reinforcing rather than reducing gender hierarchy
and subjugation.®® Ameen mentions that an alarming increase of crime against women over the
years indicates that the enforcement of laws that have been made to combat the VAW have not
been encouragingly effective in the past years.** In many instances of rape, molestation,
abduction, and sexual harassment, technicalities and legal loopholes deprive women of justice,
especially where the aggressors are in a dominant socio-economic position.*> Jahan in other
words, observes that women’s socio-economic powerlessness and ignorance of legal rights limit
the scope of legal protection. In addition, litigation does not always guarantee that the desired
judgment will be received. So far, imperfect understanding and inadequate knowledge of this
multidimensional problem has produced limited success in this area. In many cases, full
enforcement and implementation of existing laws have not been achieved due to various factors,
including lack of awareness of women’s rights among law enforcement agencies. The scarcity of
effective agencies offering supportive intervention and the excessive expenses and time-
consuming process involved in litigation also prevent many women, especially, the poor and
uneducated ones from seeking redress through criminal proceedings.*® Chowdhury identifies that
although many laws exist in Bangladesh to address violence against women but because of
ineffective implementation of these laws by the state and inherent conceptual defects in some of

%! Habiba Zaman, Violence against Women in Bangladesh: Issues and Response’ (1999) 22 Women’s Studies
International Forum 37.

%2 Roushan Jahan, Family Violence and Bangladeshi Women: Some Observations, in Roushan Jahan and Latifa
Akhanda (eds) Collected Articles, (Women for Women, 1983) 199.

¥ Malik, above n 3.

* Firebaugh, above n 8.

¥ United Nations: Report of the Sub-regional Expert Group Meeting on Eliminating Violence against Women:
Violence against Women in South Asia (United Nations, 2000) Report No.: ST/ESCAP/2099.

% Roushan Jahan, Hidden Danger: Women and Family Violence in Bangladesh (Women for Women, 1994) 165.
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them, such laws fail to punish the perpetrators of violence against women. These laws are thus
useless and therefore, nothing but the ornamental additions to the statute books.*’

Johnson, Ollus and Nevala find that several factors, such as, severity of the violence, injuries,
use of force and weapons used as well as the evidentiary factors influence how case progress
through the criminal justice system. And, the conviction rate in criminal cases depends on the
legal system, magnitude of the case backlogs which may result in a higher level of the case
dismissals at certain point throughput the criminal justice process, societal attitude toward sexual
violence which exerts pressure on police and prosecutors to prioritize certain type of cases, the
possibilities and mechanisms for cases to be withdrawn during the criminal justice process.**The
South African Law Commission Criminal Case Outcome Research Report notes that conviction
rates are one way of telling us how well the criminal justice system is doing. It is particularly
important for victims of violent crime that their attackers are convicted and appropriately
punished. A criminal justice system that consistently fails to secure convictions has little
credibility and there is a risk that victims may give up reporting crime and communities may
instead resort to extra-legal, vigilante action.*® However, approach to criminal justice on the part
of the victims largely depends on the belief that they have on the concerned law-enforcing
agencies. Felson and Pare here find that victims of sexual assaults are less likely to report the
violence than the physical assaults to the police is due to (a) a belief that the police could not do
anything about the crime, (b) a fear that they would not be believed, (c) a fear of reprisal from
the suspect, and (d) feelings of shame or embarrassment.“’A Report of the South Asia Regional
Initiative and Equality Support Programme points out that to reduce the problem of low
conviction in sexual assault cases, the Supreme Court of India categorically mentioned that the
court (judge) should not be a silent spectator while the victim of the crime is being cross
examined by the defense. The recording of evidence must be effectively controlled. Judges have
gone ahead and provided support persons, in camera trials and other supportive measures to the
victims to ensure that they do not continue to be persecuted during the trial process. The report
then notes that despite all these, the conviction rate remains alarmingly low.**

%" Elora Halim Chowdhury, ‘Negotiating State and NGO Politics in Bangladesh: Women Mobilize against Acid
Violence’ (2007) 13 Violence against Women 857.

% Holly Johnson, Natalia Ollus and Sami Nevala, Violence against Women: An International Perspective (Springer,
2008).

% The South African Law Commission: Conviction Rates and other Outcomes of Crimes Reported in Eight South
African Police Areas, Research Paper 82, <http://www.justice.gov.za/salrc/rpapers/rp18.pdf>.

“0 Richard B. Felson and Paul-Philippe Pare, ‘The Reporting of Domestic Violence and Sexual Assault by Non-
strangers to the Police’ (2005) 67 Journal of Marriage and Family 597.

! The South Asia Regional Initiative and Equality Support Programme: Landmark Judgments on Violence against
Women and Children in South Asia (2005)

< http://www.childtrafficking.com/Docs/judge_woman_childvio_0607.pdf>.
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By examining the country studies on Bangladesh, India and Nepal, the Yearbook of the United
Nations provides that the lack of implementation of laws aimed at ending violence against
women was reflected in the low conviction rates for perpetrators of violent crimes against
women.*? In this context, an UNDP study finds that in Bangladesh, the rate of convictions for
violence against women is much lower when compared to the average rate of convictions (70%
of all cases in the country).** Based on the data from 1998-2007, a BRAC research report shows
that that rape cases have the lowest conviction rate. Besides, it is the least reported case and has
the highest number of pending cases among the VAW cases.* According to an UNDP report
attributes that the lack of conviction is improper and ineffective investigations by the police.*
Other reasons for the failure to punish rape are lack of awareness of the law and lack of resources
to make use of the legal system.*°

The National Human Rights Commission of Bangladesh in its Baseline Survey on Human Rights
in Bangladesh demonstrates that low conviction rate in the criminal justice system leads to the
denial of justice for many victims of crime, especially, women and other marginalized groups.
The report exemplifies this observation by noting one of the evidences from its household and
qualitative surveys where all the interviewees in the focus group on violence against women
stated that when they tried to lay charges against their husbands, they had been implicated in a
false case. Even after they sought legal protection, their husbands managed to avoid justice by
paying officials to buy their way out of the system.*” This is also important to understand one of
the factors of low conviction rate. Malik indicates the harshness of laws in limiting the
discretionary power of the judges. Placing no option before the judges this may lead to the low
rate of conviction. He cites the Indian context where it has been argued that harsher laws have
created a negative reaction among the judiciary, because these provisions have gone against the
broader trends in legal reform and liberal interpretation of fundamental rights.*® He, therefore,
contends that the fact that less than 10% of the cases under Nari-o-Sishu Nirjatan Daman

“2 United Nations, Yearbook of the United Nations (2002) <http://unyearbook.un.org/>.

% United Nations Development Programme (UNDP): Human Security in Bangladesh: In Search of Justice and
Dignity (2002) <http://www.un-bd.org/undp/hsr/cover.pdf Dhaka>.

“ BRAC: The Legal Challenges on the Way to Judicial Remedy in Rape Cases: The Role of Human Rights and
Legal services Programme of BRAC (2009) <http://www.lib.unimelb.edu.au/recite/citations/AGLC/ref621-
elecSourcelnternetMaterials>.

45 UNDP: Human Security in Bangladesh, Dhaka, September 2002, pp. 107-108.

® Human Rights Watch: Ravaging the Vulnerable, Abuses against persons at high risk of HIV Infection in
Bangladesh (2003) <http://www.hrw.org/reports/2003/08/19/ravaging-vulnerable>.

*" National Human Rights Commission of Bangladesh, Perceptions, Attitudes and Understanding: A Baseline
Survey on Human Rights in Bangladesh (2011)
<http://www.communitylegalservice.org/publication/a%?20baseline%20servey%200n%20hr%200f%20bangladesh.p
df.>.

“® Flavia Agnes, ‘Violence against Women: Review of Recent Enactments’ in Swapna Mukhopadhay (ed), In the
Name of Justice: Women and Law in Society, Delhi, (1998), at p. 80, cited in Malik, above n 3.
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(Biswes Bidhan) Ain, 1995 (earlier Act of Nari-o-Sishu Nirjatan Daman Ain 2000), are ending in
conviction is a telling indication of the approach of the judiciary. Tania notes that the legislature
in Bangladesh has responded to the VAW with a set of rigorous and draconian laws based on the
notion that harsh laws will automatically reduce the VAW. But in practice, these laws are being
misused to wreck vengeance, and to serve proprietary and other personal interests.*® In addition,
Chowdhury observes that lack of funds for collecting and preserving evidence, lack of adequate
protection of the victims and witnesses, improper documentation of testimony, and lack of
understanding and sensitivity of violence against women issues among police, judges, doctors,
and social workers all contribute to lack of punishment of the perpetrators of violence against
women and inadequate redress to the victims of such violence.*

3.3. LEGISLATIVE INCONSISTENCY

In the United Nation’s Handbook for Legislation on Violence against Woman™' it is suggested
that legislations on violence against women should be revised time to time to ensure that all acts
of violence against women are prohibited. It is also provided that, legislations in this respect
should be comprehensive, multidisciplinary, criminalizing all forms of violence and
encompassing issues of prevention, protection, survivor, empowerment and support as well as
adequate punishment for perpetrators and availability of remedies for survivors.> Legislations on
violence against women have sometimes contain provisions, and/or been applied by the justice
system in a manner, which discriminates between different groups of women. It is recommended
that legislations should state that where there are conflicts between customary and/or religious
laws and the formal justice system, the matter should be resolved with respect for the human
rights of the survivor and in accordance with gender equality standards.®®* The handbook
particularly mentions that the conflicting and inconsistent legal provisions should be amended to
ensure a consistent legal framework on the issue of violence against women.>* For that end, the
VAW legislations should provide for the creation of specialized courts guarantying timely and
efficient handling of the VAW cases.™

> Sharmin Jahan Tania, ‘Special Criminal Legislation for Violence against Women and Children-A Critical
Examination’ (2007) Bangladesh Journal of Law 199.
* Firebaugh, above n 8.
> United Nations (UN) Handbook, Department of Economic and Social Affairs, Division for the Advancement of
}_)lz\lomen, United Nations, New York, 2010, < www.un.org/womenwatch>.
Ibid.
>¥ UN Handbook, above n 51.
> bid.
%% UN Handbook, above n 51.
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CHAPTER 7
CONCLUSION AND RECOMMENDATION

Being the concluding part, this chapter summarizes some of the recommendations based on the
findings of the present research. The data analysis and the findings were intended to be objective
so that it can be a helpful guide for the justice sector agencies. Therefore, the recommendations
summarized in this chapter are non-exhaustive in nature.

7.1. From the analysis of the quantitative and qualitative data collected from the
justice sector agencies of the Nari-o-Sishu Nirjatnan Daman Tribunals of Dhaka, Comilla
and Pabna it is now evident that conviction rate in the VAW cases under the Nari-o-Sishu
Nirjatan Daman Ain 2000 is extremely low. The eight hypotheses that imply the reasons
for this low conviction rate also have been appropriately confirmed by the data analysis.
In addition to those hypotheses, the judgments of the Supreme Court, however,
significantly observe some important reasons for low conviction rate including the non-
application of judicial mind by the trial court. Over the years, this is exhibited thorough
impropriety, legal infirmity, and lack of sound reasoning in the trial court’s decision,
excessive use of jurisdiction by the trail court, framing of wrong charge by the Tribunal,
and inappropriate procedure of trial. This research, therefore, concludes by contending
that while all the reasons as mentioned in the hypothesis are the underlying reasons, non-
application of judicial mind by the trial court undeniably adds an important factor that is
responsible for the low conviction rate in the VAW cases. Based on the suggestions of
the justice sector agencies, and analysis of relevant judicial decisions and literatures, this
research recommends as follows-

a) The key justice sector agencies who are entrusted with the duty to collect and present
the evidence before the court, e.g., police officers, medical officers, and public
prosecutors should be more concerned about the rights of the victims and their
corresponding duties.

b) More senior, experienced and knowledgeable persons should be appointed as the
Public Prosecutors of the VAW Tribunals.

c) The public prosecutors should not be negligent and should be more cooperative to the
victims.

d) There should be strict legal accountability mechanism for the public prosecutors.

e) To prevent the abuse of justice, harshness of the Nari-o-Sishu Nirjatan Daman Ain
2000 is suggested to be mitigated by the justice sector agencies.
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f) To minimize the rate of filing of false cases, the trial court should be more cautious in
taking cognizance of an offence and should take recourse to section 17 of the Nari-o-
Sishu Nirjatan Daman Ain 2000 to punish anyone who files a false case.

g) Itis found that although there is no provision for out of court settlement in the 2000
Act; judges allow it as the least worst option when in a case the victim herself is
unwilling to continue the case. In this context, strict application of the Act can
improve the current situation.

h) A coordinated effort among all the justice sector agencies, establishment of more
Nari-o-Shishu tribunals, and appointment of judge at the tribunal where there is no
judge can reduce case backlog.

i) In addition to the suggestions made by the justice sector agencies during the field
visits of this research to curb the low rate of conviction, some of the judgments of the
Supreme Court demonstrate that judges of the tribunal are expected to apply their
judicial mind while dealing with the VAW cases under the Nari-o-Sishu Nirjatan
Daman Ain 2000.

j) The provisions of punishment in the Nari-o-Shishu Nirjatan Daman Ain 2000 should
be revised. Harsher punishment cannot mitigate the offence rather may result into a
low rate of conviction in the VAW cases. Punishment for the VAW offences should,
therefore, be proportionate to the gravity of the offence.

k) The Nari-o-Shishu Nirjatan Daman Ain 2000 should provide for a wider space of
discretion of the Judges for sentencing the offender.

I) Medical evidence collection process for the VAW cases should be more women
friendly and appointment of lady doctors for this purpose is strongly recommended.

m) Record keeping of the VAW cases should be smarter. Recourse of modern
technology may be taken. A paperless judiciary is highly recommended in this regard.

n) Creating awareness about legal aid should be emphasized.

It should however, be made clear that by identifying the level and reasons behind low
conviction rate in the VAW cases, this research in any way does not advocate for the
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conviction rate to be high, rather, it expects for a proper administration of justice that aims to
uphold the rights of the poor and marginalized victims of the violence as envisioned in the
Act of 2000.

7.2. Through quantitative and qualitative data analysis, a number of inconsistencies
are identified in this research in the four specific VAW legislations namely, the Nari-o-
Shishu Nirjatan Daman Ain 2000, the Dowry Prohibition Act 1980, the Domestic
Violence Act 2010 and the Family Courts Ordinance 1985. This research could not find
any provision in these legislations to be directly contradictory to any other provision.
However, a number of provisions are identified which require more clarification or little
amendments so that they can operate harmoniously without creating confusions. There is
overlapping in the subject matters dealt by these four specific VAW legislations. Dowry
related offences are partly dealt in the Nari-o-Shishu Nirjatan Daman Ain 2000 and
partly dealt in the Dowry Prohibition Act 1980. Bail granting power in the GR cases till
the completion of investigation under the Nari-o-Shishu Nirjatan Daman Ain 2000
should be expressly conferred by this Act. It is observed by the Supreme Court of
Bangladesh in a number of cases that the special Tribunals constituted under the Nari-o-
Shishu Nirjatan Daman Ain 2000 often goes beyond their jurisdiction in trying the VAW
cases. The Tribunals have been found committing misconstruction of law both procedural
and substantive at several instances. Following are the recommendations to find out an
effective solution to this problem-

(a) All the offences related to dowry should be dealt comprehensively by any single
legislation either by the Nari-o-Shishu Nirjatan Daman Ain 2000 or by the Dowry
Prohibition Act 1980.

(b) The definition of “Dowry” given in the Nari-0-Shishu Nirjatan Daman Ain 2000
and in the Dowry Prohibition Act 1980 should be made uniform. Currently,
different terminologies are used in these two legislations to define “Dowry”.

(c) The definition of “Child” given by the Nari-o-Shishu Nirjatan Daman Ain 2000
and the Domestic Violence Act 2010 should be made consistent. At present, these
two legislations prescribe two different categories of age limits to define “Child”.

(d) Bail related provisions in the Nari-o-Shishu Nirjatan Daman Ain 2000 should be
made more clarified. The Nari-O-Shishu Nirjatan Daman Tribunals should be
conferred with the bail granting power from the very beginning of the proceeding
be it a Complaint Registered (CR) case or a General Registered (GR) case.
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(€)

(f)

(9)

(h)

(i)

)

(k)

Procedural provisions as to from which stage of the case, the Nari-o-Shishu
Nirjatan Daman Tribunal takes cognizance of the case should be more clear and
specific.

The scope of applicability of the Code of Criminal Procedure 1898 to the Nari-o-
Shishu Nirjatan Daman Ain 2000 should be clearly and specifically mentioned in
the law.

All the offences relating to the violence against women should be tried by one
single Court or Tribunal.

In several cases, it is found by the Supreme Court of Bangladesh that the Nari-o-
Shishu Nirjatan Daman Tribunals often try the VAW related offences under
inappropriate sections of law. A strong inference, therefore, can be drawn that the
definitions of offences under the Nari-o-Shishu Nirjatan Daman Ain 2000 are not
clear and specific. This problem may be addressed by legislative amendments.
For example, the definition of “Abduction” may be widened like that of the
definition given in the Penal Code 1860.

In a recent judgment given by the Appellate Division of Bangladesh Supreme
Court in Shukkur Ali vs. State (Decision given on 5 May 2015, not reported yet) it
is recommended that Section 11 of the Nari-o-Shishu Nirjatan Daman Ain 2000
dealing with “Dowry” should be reconsidered by the Government. The present
research also supports this stance and recommends necessary actions.

The provisions relating to “Custody of Child” in the Family Courts Ordinance
1985 and in the Domestic Violence Act 2010 should be made more clarified and
specific as to which law will apply in which situation to avoid further confusion.

In Shukkur Ali vs. State, the Appellate Division of Bangladesh Supreme Court has
annulled Section 34(2) of the Nari-o0-Shishu Nirjatan Daman Ain 2000 finding it
to be inconsistent with the Constitution of Bangladesh. Section 34 (2) of the Act
of 2000 provided for the continuation of trial for murder after rape before coming
into force of the Act of 2000 to be tried under the provisions of the Nari-o-Shishu
Nirjatan Daman Bishesh Bidhan Ain 1995. The Act of 1995 provides for
mandatory death sentence for the offence of murder after rape which is found
unconstitutional by the Court. These legal issues are required be addressed by
necessary legislative amendments to mitigate harshness of punishment.
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The recommendations given above being non-exhaustive, present research suggests that
the data collected and presented in the work as well as the legal analysis made may be a
basis of work in the future.
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