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D. EffectofAwardsCase
   In 1953 the United Nations Administrative Tribunal awarded indemni-
          ,ties to several staff members whose contracts had been terminated without
their assent.

   In a report to the GeneraJ Assembly of the United Nations, the Secre-
tary-General requested a suplementary appropriation for the financial year of

1953 to cover the awards. The Fifth Committee of the General Assembly
raised a number of legal problems in this connection. On 9 December 1953,
the General Assembly decided to request an Advisory Opinion of the Inter-
national Court of Justice. The request for an advisory opinion reads:

    (1) Having regard to the Statute of the United Nations Administrative

        Tribunal and to any relevant instruments and to the relevant
        records, has the General Assembly the right on any grounds to
        refuse to give effect to an award of compensation made by that
        Tribunal in favour of a staff member of the United Nations whose
        contract of service has been terminated without his assent?
    (2) If the answer of the Court to question (1) is in the affirmative,

        what are the principal grounds upon which the General Assembly
        could lawfu11y exercise such a right? (41)

   In the written statement, the Governrnent of the United States argued
the criteria of invoking the implied powers. After examining travaux
preparatoires at the San Francisco Conference, and in particular a Canadian
proposal for Chapter X of the Dumbarton Oaks Proposals, the United States
argued that the four important principles contained in the Canadian proposal

and now embodied in Articles 97 and 101 of the Charter were (a) the selec-
tion of the staff by the Secretary-General as the chief administrative officer;

(b) the establishment by the General Assembly of regulations concerning
employment; (c) provision for the highest standards of efficiency, com-
petence and integrity, and (d) provision for recruiting staff on as wide a
geographical basis as possible. The theory of implied powers was defined
from the Personal Mlork ofEmployers Case and theReparation for Iniuries

Case as follows: that when the Charter empowers an organ to achieve an
objective, it is to be held to imply such capacities, privileges or powers as

are necessary for or essential to the attainment of the objective and as are
consistent with and not excluded by other provisions of the chapter.(42)

Applying this theory, it was concluded that the Admjnistrative Tribunal,

whose judgments should be final and without appeal and whose judgments
were intended to prevent the General Assembly from reviewing the propriety
of the action of the Tribunal, was not necessary for or essential to any of the
four important principles. (43)

   The Court recalled its views on the subject of implied powers in its
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Advisory Opinion on the Reparation for Infuries Case. After enquiring
into the provisions of the Charter concerning the relations between the
staff members and the organisation, in particular Article 101, paragraph 3,

which specifies the paramount consideration of securing the highest standards

of efficiency, competence and integrity, it held:

     It would . . . hardly be consistent with the expressed aim of the Charter

    to promote freedom and justice for individuals and with the constant
    preoccupation of the United Nations Organization to promote this aim
    that it should afford no judicial or arbitral remedy to its own staff for

    the settlement of any disputes which may arise between it and them.
        In these circumstances, the Court finds that the power to establish
    a tribunal, to do justice as between the Organization and the staff mem-
    bers, was essential to ensure the efficient working of the Secretariat,

    and to give effect to the paramount consideration of securing the
    highest standards of efficiency, competence and integrity.                                                     Capacity
    to do this arises by necessary intendment out of the charter.(44)

The cornpetent organ to exercise it is clearly shown by Article 7, paragraph 2,

Article 22, and Article 101, paragraph 1, of the Charter to be the General

Assembly.
   The existence of express provisions which prohibit the existence of
powers or certain exercise of measures or powers of an internationsl organi-
sation was argued by the United States.

   It was alleged by the United States Government in this case that an
implied power to give binding effect to awards of the Tribunal in the sense

discussed above cannot be attributed to the General Assembly or to any
organ of the United Nations because no organ is free to honour or obey
the purported commands of some other body where such commands are
contrary to the provisions of the Charter itselE By virtue of Articles 97

and 101, the Secretary-General is vested with the power to employ and
manage the Secretariat. Since this authority is given to the Secretary-
General by the Charter itself, it cannot be transferred to the Administrative

Tribunal by a resolution which draws the source of the power from the
theory of implied powers. To imply a power under which the Administrative

Tribunal rnay bind the General Assembly and the Secretary-General by
Tribunal decisions is to permit the assertion of power by the Tribunal to
substitute its awards for those of the Secretary-General without a paralled
corrective power in the General Assembly or the Secretary-General.(45) •

   Answering the contention by the Government of the United States,
namely that the implied power of the General Assembly to establish a tribu-

nal cannot be carried so far as to enable the Tribunal to intervene in matters

falling within the province of the Secretary-General, the Court held:
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    The General Assembly could at al1 times limit or control the powers
    of the Secretary-General in staff matters, by vjrtue of the provjsion
    of Article 101. Acting under powers conferred by the Charter, the
    General Assembly authorized the intervention of the Tribunal to the
    extent that such intervention might result from the exercise ofjuris-
    diction conferred upon the Tribunal by its Statute. Accordingly,
    when the Tribunal decides that particular action by the Secretary-
    General involves a breach of the contract of service, it is in no sense

    intervening in a Charter power of the Secretary-General, because
    the Secretary-General's legal powers in staff matters have already
    been limited in this respect by the General Assembly.(46)

   The existence of express provisions concerning the authority of the
General Assembly to set up the Administrative Tribunal was also considered.

   Judge Hackworth in his Dissenting Opinion said that the Administrative
Tribunal was created by the General Assembly in the exercise of its authority
under Article 22i And it was also said:

    Nowhere else in the Charter is any authorization to be found. And
    nowhere else in the Charter can there be found any authorization,
    express or implied, for the establishment by the General Assembly
    cOifalil/ll4\) Other kind of organ be it judicial, quasi judicial or non..judi.

Thus it was concluded:
    There is ... no point to saying that the 'Statute of the Tribunal is
    based on Article 1OI of the Charter, as has been argued, and as so based

    is relieved of the consequences of Article 22. That argument must
    be dismissed as without legal jurisdiction.

    The reasonable deduction, then, is that the Administrative Tribunal
    is a subsidiary organ of the General Assembly, created by an act of the
    Assembly, pursuant to the authorization in Article 22.(48)

Consequently he dismissed any application of the theory of implied powers.

    The doctrine of implied powers is designed to implement, within
    reasonable limitations, and not to supplant or vary, expressed powers.

    The General Assembly was given express authority by Article 22
    of the Charter to establish such subsidiary organs as might be necessary

    for the performance of its functions, whether those functions should
    relate to Article 101 or to any other article in the Charter. Under this

    authorization the Assembly may establish any tribunal needed for the
    implementation of its functions. It is not, therefore, permissible,
    in the face of this express power, to invoke the doctrine of implied
    powers to establish a tribunal of a supposedly different kind, nor is

    there warrant for concluding that such a thing has resulted. It is
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    of little consequence in the end result whether the Tribunal be des-
    cribed as ajudicial, an arbitral or an administrative tribunal.... No
    controlling significance is to be attached to the name or to the func-
    tions of the Tribunal.(49)

   The Court, on the other hand, held that the Charter contains no express
provision for the establishment ofjudicial bodies or organs and no indication
to the contrary.(50) The Court considered the character of the Administra-

tive Tribunal, that is, whether it was established either as a judicial body,

or as an advisory organ or as merely a subordinate committee of the General

Assembly. The Court said that the answer to this question depended on the
Statute of the Tribunal and the amendments thereon. Analysing Articles
1, 2, paragraph 3, and 10, it was said that these provisions and the termi-
nology used are evidence of the judicial nature of the Tribunal in contrast

to an advisory organ such as Joint Appeal Board established under Staff
Rules 111.1 of the United Nations. The Statute of the Administrative Tri-
bunal contains no similar provision attributing an advisory character to its

functions, nor does it in any way limit the independence of its authority.
After examining Article 9 of the original Statute of 1949 and Article 9,
paragraph 1, of the amended Statute of 1953, concerning the power of the
Tribunal to order the rescinding of a decision contested or the specific
performance of the obligation invoked to the Secretary-General, the Court
concluded:
    the Tribunal is eatablished, not as an advisory organ or a mere subordi-

    nate committee of the General Assembly, but as an independent and
    truly judicial body pronouncing final judgements without appeal within
    the limit of its functions. (5 1) .
The Court could not regard Article 22 as an express provision for the estab-

lishment of the Tribunal because it was held to be an independent and
judicial body. The Charter does not conferjudicial functions on the General

Assembly and accordingly cannot establish ajudicial organ under Article 22
in which provision an organ is deemed necessary for the performance ofthe

functions of the General Assembly. In the absence of the establishment
of an Administrative Tribunal, the function of resolving disputes between

United Nations staff and the United Nations could be discharged by the
Secretary-General by virtue of the provisions of Articles 97 and 101 and
the Court found that this had been done. The General Assembly has the
power under the Charter to make regualtions under Article 1O1, paragraph 1,

but no power to adjudicate, or otherwise deal with particular instances.
Consequently the General Assembly cannot purportedly delegate the per-
formance of its own functions which is not given by the Charter, under
Article 22, to a subordinate organ.(52)
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   Measures to be taken to realise the object, were held to be a matter of
determination by the competent organ. The Court cannot exercise its juris-
diction to determine whether the measure taken is necessary for or essential
to achieve the object concerned. It was contended that, although the General

Assembly has powers to establish regulatjons under Artjcle 101 and the
implied power to set up an administrative tribunal under the same article,
there is no need to go so far. Examining the contention that an implied
power can only be exercised to the extent that the particular measure under
consideration can be regarded as absolutely essential, the Court held:

     There can be no doubt that the General Assembly in the exercise of
     its power could have set up a tribunal without giving finality to its
    judgements. In fact, however, it decided, after long deliberation,
     to invest the Tribunal with power to render judgements which would
    be "final and without appeal", and which would be binding on the
    United Nations. The precise nature and scope of the measures by
    which the power of creating a tribunal was to be exercised, was a
    matter for determination by the General Assembly alone.(53)

E. Certain Expenses Case
                                               -   Between 30 October 1956 and 1 November 1956, the Security Council
of the United Nations examined the question of the Israeli, French and
British intervention in Egypt. On 1 November, it adopted a resolution which,
considering that the lack of unanimity among its permanent Members pre-
vented the Security Council from exercising its primary responsibility for
the maintenance of international peace and security, orderd the caliing of an

extraordinary session of the General Assembly in order to make appropriate
recommendations. The General Assembly then requested the Secretary-
General to submit a plan for the setting up of a United Nations force to
secure and supervise the cessation of hostilities. Following the creation of

the United Nations Emergency Force (UNEF), made up of national contin-
gents of a number of Member States under United Nations command, the
General Assembly adopted a number of resolutions regarding the financing
of UNEF. Thereafter discussions arose within the Organisation because of
the refusal or certain States to contribute their share.

   In 1960, the Security Council had to deal with the situation in the newly

independent Congo following a request for military assistance frorn the
country's President and Prime Minister. By its resolution of 13 July 1960,
the Security council authorised the Secretary-General to take the neces-
sary steps, in consultation with the Congolese Government, to provide
such military assistance. This led to the creation ofinternational force known

as the United Nations Operations in the Congo (ONUC), also made up of
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national contingents under United Nations command. As in the case of
UNEF, the financing of these operations led to controversy among the
Members of the Organisation.
   Accordingly, the General Assembly decided, by Resolution 1731 (XVI)
of 20 December 1961, to aSk the Court for an Advisory Opinion as to wheth-
er the expenditure authorised by a number of the General Assembly resolu-
tions relating to the United Nations operations in the Middle East and the
Congo undertaken, in pursuance of the General Assembly and the Security
Council resolutions respectively, constitute "expenses of the Organization"
within the meaning ofArticle 17, paragraph 2, ofthe Charter.(54)

   It was argued that certain expenses, in particular those relating to oper-

ations for the maintenance of international peace and security, fell to be
dealt with exclusively by the Security Council, and more especially, through

agreements negotiated in accordance with Article 43, and did not as such
constitute "expenses of the Organization" within the meaning of Article
17. paragraph 2; in fact, only the Security Council would be authorised
to take such action while the General Assembly could only consider, study

and recommend and therefore would not have power to impose an obli-
gation to pay the expenses resulting from the implementation of its recom-
mendations.(55)

   The Court therefore had to consider the respective functions of the
General Assembly and the Security Council, chiefly with regard to matters
concerning the maintenance of international peace and security.

   The Court first held that the responsibility conferred upon the Security

Council by Article 24 of the Charter is primary but not exclusive. Thus,
the Security Council alone can order enforcement measures by coercive
action against an aggressor. But the Charter at the same time clearly empha-

sised that the General Assembly is also to be concerned with international
peace and security. It said:

    The responsibility conferred is "primary", not exclusive. This primary
    responsibility is conferred upon the Security Council, as stated in
    Article 24, "in order to ensure prompt and effective action". To this
    end, it is the Security Council which is given a power to impose an
    explicit obligation of compliance if for example it issues an order or

    command to an aggressor under Chapter VII. It is only the Security
    Council which can require enforcement by coercive action against

    an aggressor.
        The Charter makes it abundantly clear, however, that the General
    Assembly is also to be concerned with international peace and security.

    Article 14 authorizes the General Assembly to "recommend measures
    for the peaceful adjustment of any situation, regardless of origin,
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    which it deems likely to impair the general welfare or friendly rela-
    tions among nations, including situations resulting from a violation of
    the provisions of the present Charter setting forth the purposes and
    principles of the United Nations" ... Thus while it is the Security
    Council which, exclusively, may order coercive action, the functions
    and powers conferred by the Charter on the General Assembly are
    not confined to discussion, consideration, the initiation of studies and
    the making of recommendations; they are not merely hortatory.(56)

   The Court secondly derived the power from Article 11, paragraph
2.(57) TheCourtheld:

    This paragraph, which applies not merely to general questions relating
    to peace and security, but also to specific cases brought before the
    General Assembly by a State under Article 35, in its first sentence
    empowers the General Assembly, by means of recommendations to
    States or to the Security Council, or to both, to organize peace-keeping
    operations, at the request, or with the consent, of the States concerned.

    This power of the General Assembly is a special power which in no
    way derogates from its general powers under Article 10 or Article 14,
    except as limited by the last sentence of Article 1 1, paragraph 2.(58)

   The argument supporting a limitation on the budgetary authority of the
General Assembly with respect to the maintenance of international peace
and security relied in particular on the last sentence of Article 11, para-
graph 2.(59) The Court held that "action" envisaged in the provision was

a coercive action which, under Chapter VII of the Charter, fell within the
exclusive competence of the Se'curity Council, but not al1 action on the part

of the General Assembly would do so. The exclusion effected by the sen-
tence quoted did not therefore apply in the case of non-coercive action.
It stated:

    The word "action" must mean such action as is solely within the
    province of the Security Council. It cannot refer to recommendations
    which the Security Councii might make, as for instance under Article
    38, because the General Assembly under Article 11 has a comparable
    power. The "action" which is solely within the province of the Securi-
    ty Council is that which is indicated by the title of Chapter VII of
    the Charter, namely "Action with respect to threats to the peace,
    breaches of the peace, and acts of agression". If the word "action"
    in Article 11, paragraph 2, were interpreted to mean that the General

    Assembly could make recommendations only of a general character
    affecting peace and security in the abstract, and not in relation to
    specific cases, the paragraph would not have provided that the General

    Assembly may make recommendations on questions brought before
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    it by States or by the Security Council. Accordingly, the last sentence
     of Article 11, paragraph 2, has no application where the necessary
    action is not enforcement action.(60)

   After the Court considered the general problem of the interpretation
concerning the power of the General Assembly to apportion the expenses
of the United Nations under Article 17, paragraph 2, in the light of the
general structure of the Charter and the respective functions assigned by the

Charter to the General Assembly and Security Council, the Court proceeded
to examine the expenditures enumerated in the request for the Advisory
Opinion.
   With regard to UNEF, the Court recognised both the relevant General
Assembly resolutions and the reports of the Secretary-General clearly showed

that, far from having been created with a view to an enforcement action,
UNEF was indeed created with the consent of the Parties in order to ensure
the supervision of the cessation of hostilities, in other words, to help promote

a peaceful settlement, which is one of the main objects of the United Nations.

The Court derived the power to set up UNEF from both Articles 1l and 14.
After examining the resolutions concerned by the General Assembly, the
Court held:

    The Court notes that these "actions" may be considered "measures"
    recommended under Article 14, rather than "action" recommended
    under Article 11. The powers of the General Assembly stated in
    Article 14 are not made subject to the provisions of Article 11, but
    only of Article 12. Furthermore, as the Court has already noted, the
    word "measures" implies some kind of action. So far as concerns the
    nature of the situations in the Middle East in 1956, they could be
    described as "1ikely to impair . . . friendly relations among nations",

    just as well as they could be considered to involve "the maintenance
    of international peace and security". Since the resolutions ofthe Gen-

    eral Assembly in question do not mention upon which article they
    are based, and since the language used in most of them might imply
    reference to either Article 14 or Article 11 it cannot be excluded
                                        '    that they were based upon the former rather than the latter article.(61)

   As for the ONUC, the Court recalled that the Congo operation was
originally authorised by the Security Council resolition for the maintenance

of international peace and security and did not involve the use of force
against any state. It was however, argued that the application of this resolu-

tion violated the Charter which lays down that it is for the Security Council

and not for the Secretary-General to effect the choice of the States which
are to take part in such operations.(62) The power of the security council

to establish a force for the maintenance of international peace was not dis-
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puted at all. The Court did not pay particular attention to the basis of
the power in the Charter. It merely said:

     It is not necessary for the Court to express an opinion as to which
    article or articles of the Charter were the basis for the resolutions
    of the Security Council, but it can be said that the operations of
    ONUC did not include a use of armed force against a State which
    the Security Council, under Article 39, determined to have committed
    an act of aggression or to have breached the peace .... The opera-
    tion did not involve "preventive or enforcement measures" against
    any State under Chapter VII and therefore did not constitute "action"
    as that term is used in Article 1 1.(63)

The Court seems to have been satisfied that the general power of the Security

Council to perform the function of maintenance of international peace and
security bestowed under the Charter is sufficient to imply the power to set

up the force concerned, and delegate to the Secretary-General the power
to determine which States are to participate with their armed forces or
otherwise. The Court denied the existence of expressed provisions which
prohibit the mandate saying:

    The Charter does not forbid the Security Council to act through
    instruments of its own choice: under Article 29 it "may establish
    such subsidiary organs as it deems necessary for the performance
    of its functions"; under Article 98 it may entrust "other function"
    to the secretary-General.(64)

   And also in the context of liability to third parties, the Court held
that if the act incurring liability was within the Organisation's ostensible
sphere of activity, it was irrelevant to third parties which of the organs of

an international organisation had been involved for the responsibility of
the organisation. It was held:

    When the Organization takes action which warrants the assertion that
    it was appropriate for the fulfdment of one of the stated purposes of

    the United Nations, the presumption is that such action is not ultra
    vires the Organization.

        If it is agreed that the action in question is within the scope of the

    functions of the Organization but it is alleged that it has been initiated

    or carried out in a manner not in conformity with the division of
    functions among the several organs which the Charter prescribes, one
    moves to the internal plane, to the internal structure of the Organiza-

    tion. If the action was taken by the wrong organ, it was irregular
    as a matter of that internal structure, but this would not necessarily

    mean that the expense incurred was not an expense of the Organiza-
    tion. Both national and international law contemplate cases in which
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    the body corporate or politic may be bound, as to third parties, by
     an ultra vires act of an agent.

        In the legal systems of States, there is often some procedure for
    determining the validity of even a legislative or governmental act, but

    no analogous procedure is to be found in the structure of the United
     Nations. ... therefore, each organ must,in the first place at least,
     determine its own jurisdiction.(65)

F. Conelusion
   In determining the existence and extent of implied powers of an inter-
national organisation, we have to bear in mind considerations on different
levels.

     (1) Considerations which apply to an international organisation
        itself, that are primarily concerned with the jurisdiction of the
        organisation, rather than any of its particular organs.

     (2) Considerations which apply to the organs of the organisation.
1) InternationalOrganisations
   In examining the Permanent Court of International Justice and the
International Court of Justice cases the present writer is aware of only
one case in which the Court has declined to app!y the theory of implied
powers to an international organisation. That happened in Competence
of the International Labour Organisation with respect to Agrieultural Pro-
duction.(66) The Court declined to extend the competence of the Inter-

national Labour Organisation to examining proposals for the organisation
and development of the methods of agricultural production.

   In the present writer's view this Opinion should be read in the light
of three factors (67) which are not strictly legal factors, but which go to

the essence of the Opinion. Firstly, the International Labour Organisation

was one of the early examples of international organisations in contrast
to the international administrative unions of the nineteenth century. . Sec-

ondly, the case was one of the first Advisory Opinions in which the Court
dealt with the competence of international organisations in a wide sense,

and only the third Advisory Opinion which the Court rendered: Thirdly,
the Court, in an Advisory Opinion on the Competence of the International
Labour Organisation with respect to Agricultural Labour (68) which was

decided together with that on the Competence of the International Labour
Organisation with respect to Agrieultural jP?oduction, had just taken a coura-

geous step toward the theory of implied powers by affirming the Organi-
sation's competence in a field not specifically mentioned in its constituent

treaty. The combination of these three factors may indicate that the Court's

restrictiveness jn extending the power of the Organisation, on the ground
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that benefits to workers from improved agricultural production were not
a primary, but a secondary result and therefore not within the Organisation's

competence, seems to have been more a reflection ofjudicial conservatism
than the application of the legal principle. This "secondary competence"
test was applied only on this occasion and has never been repeated, either
by the Permanent Court of International Justice or the International Court
ofJustice.
   In the Personal Work of Employers Case,(69) , the Permanent Court of

International Justice dealt with an implied power of the International Labour

Organisation. Affirming the competence of the Organisation to regulate
certain aspects of work done by ernployers by its regulation, the Court
applied four tests (70) to the issue of implied powers of an international

organlsatlon:

    (1) the existence of broadly expressed powers which allows an inter-
        pretation in favour of the existence of further, and impiied, pow-

        ers;
    (2) the non-existence of express provisions or convincing reasons
        which prohibit the existence of powers or the exercise of certain
        measures or powers of an international organisation;

    (3) the existence of convincing reasons for the non-inclusion in the
        constitution of powers claimed as implied powers among those
        expressly granted in the constitution; and
    (4) the existance of adequate safeguards in the constituent treaty
        itself against ultra vires action, disguised as the exercise of implied

        powers.
   In the Advisory Opinion given by the International Court of Justice
in the Reparation for Jniuries Case,(7i) the power in question was the com-

petence of the United Nations to present an international claim. Here the
Court relied expressly on the precedent of the Permanent Court of Inter-
national Justice in the Personal Ptlork of Employers Case.(72) The Court

applied the first test of the Personal Work ofEmployers Case and also elabo-

rated the test which is applied to determine those powers that are conferred

upon an international organisation from the existence of broadly expressed
powers.(73) The test declares that the international organisation must

be deemed to have those powers which, though not expressly provided in
the constituent document, are conferred upon it by necessary implication
or intendment from its object, principles, competence, rights and obliga-
tions as specified or implied, as being essential to the performance of its

functions.

   Judge Hackworth clearly recognised the theory of implied power, but
applying it, he found no necessity to confer implied powers on the United
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Nations with regard to the Request, Part I (b).(74) The theory of implied

powers which Judge Hackworth applied says that the Organisation has powers
implied from a grant of express powers and are limited to those necessary
for the exercise of powers expressly granted. He did not regard specified
or implied purposes and functions of the Organisation as the source of
implied power. Judge Hackworth thus resorted to the "necessary for the
exercise of powers" test, whereas the majority of the Court resorted to the

"essential to the performance of its functions" test.

   In the Charter of United Nations, as there is no provision concerning
the capacity of the Organisation itself or of another entity to place an inter-

national claim, the Court applied only the first test and no mention was
made of the other three tests.(75)

   As to the fourth "safeguards" test, the differences of integration and
character of international organisations must be noted. When the Permanent
Court of International Justice renderd the Advisory Opinion on the Personal

l41ork of Employers Case, the International Labour Organisation was not
a separate international organisation but formed merely an autonomous
part of the League of Nations.(76) In contrast, the United Nations was

established as a global and general organisation for post 1945 world society.

The Organisation created by the Charter is not a "super-State" or anything
resembling a world government. But it is first and foremost a collective
security system far rnore centralised than was the League of Nations. More-
over together with its political functions, it is also endowed with adminis-
trative and judicial functions. The organs ofthe United Nations are equipped

with wider cornpetence and their powers and functions are more clearly
defined than those of the International Labour Organisation. Some ofthe
competence which had been exercised under the sovereignty of states was
removed from State Parties to the United Nations and its organs, consequent-
ly the exercise of sovereignty is more restricted in the United Nations than

in the International Labour Organisation. In view of the pre-eminence of
the United Nations cornpared to the International Labour Organisation with
regard to integration, enough justification seems to exist for not having
applied the test in this case.(77)

2) OrgansofanlnternationsOrganisation
   The Court seems to take practically the same approach to the implied
powers of an organ of an international organisation as to those of an inter-
national organisation itself .
   The Court, in its Advisory Opinion on the Effect ofAwards Case, (78)

in the course of investigating whether the General Assembly has the right
on any ground to refuse to give effect to an award of compensation made
by the tribunal, dealt with the power of an organ of an international organi-
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sation, the General Assembly of the United Nations, to set up a tribunal
which adjudicates staff matters with the award binding the General Assembly
itself. In this case the Court appears to rely on the first three ofthe four

tests discussed in the Advisory Opinion of the Permanent Court of Inter-
national Justice in the Personal Work ofEmployers Case.(79) With regard

to the first test, viz the broad powers conferred on the General Assembly,
the Court followed the Personal Mlork ofEmployers Case, explained in detail
in the Reparation for Iniuries Case.(80) The United States Government's

first contention based partly on the "necessary" test stressed by Judge
Hackworth in his Dissenting Opinion on theReparation for Infun'es Case,(81)

was not adopted by the Court. In its second contention the United States
argued that the second "non-existence of the expressed prohibitive provision"
test was not satisfied.(82) The Court held the provision of Article 101 of

the Charter does not prohibit the General Assembly from establishing the
United Nations Administrative Tribunal.(83) Judge Hackworth dissented

from the majority decision ofthe Court because of the third "non-inclusion"
test.(84) He found Article 22 of the Charter was the provision under which

the General Assembly established the United Nations Administrative Tribu-
nal.(85) The Court held that the Charter contains no express provision for

the establishment ofjudicial bodies or organs and no indication to the con-
    (86)trary.

   In this case, the Court held that whilst it has jurisdiction to decide the
existence of implied powers, it could not decide the mode of exercising those
powers, which is a matter for determination by the competent organ.(87)
   In the Cettain Expenses Case,(88) the International Court of Justice

for the second time dealt with the implied powers ofthe organs, the General

Assembly and the Security Council of the United Nations, to set up the
peace-keeping forces. The implied powers ofthe General Assembly concern-
ing UNEF were specifically in question. The Court appears to have relied
on the tests Of the existence of broadly expressed powers and the non-exist-

ence of the expressed prohibitive provision. The third "non-inclusion" test
was applied by Judge Moreno Quintana in his Dissenting Opinion.(88) In

this case the broadly expressed powers in question were the powers to discuss

questions relating to the maintenance of international peace and security
and to make recommendations,(90) and the power to recommend measures
for the peacefu1 adjustment of amy situation.(90) Because of the character

of the broadly expressed powers concerned, that is, the power to discuss
questions and to make recommendations, the "essential" test which was
developed by the Court in the Reparation for Iniuries Case and the Effeet
ofAwards Case was not invoked.(92) The Court did not attempt to apply

the "necessary" test. As for the second "non-existence of the expressed
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prohibitive provision" test, the Court did not accept the contention that
Article 24 or the last sentence of Article 1 l, paragraph 2, prohibit or limit

the power of the General Assembly to discuss and make recommendations
when "action" is invoked.(93)

   Moreover the Court held that there is a presumption that actions ofthe
organisation are lawfu1.(94) And in the context of liability to third parties,

it was held, if the act involving liability was within the Organisation's au-

thority, it was irrelevant to third parties which of the organs of the inter-

national organisation had been involved in the responsibility of the organi-
sation.(95)
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ment to request that an advisory opinion be sought from the International
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with this conclusion of the Court on a different ground, stressing the diffeTence

between ultra vires acts in municipal and international law. In national legal
systems the requirement of legality, that is, the conformity of the act with
the legal rule, and the requirement of certainty according to which the validity

of a legal act would not ail the times be open to challange, have been happily
reconciled. Absolute nullity operating ipso iure, is quite exceptional. General-
ly, what is involved is simply voidability under the existing means of recourse.

(ibid, 221-222) No such means exist in international organisations and the
concep't of voidability can not therefore apply to their acts. An act of an
international organisation is either fu!ly valid or an absolute nuhity. (ibid, 222)

For this reason - and because of the uncertainty created by this stark alternative

- Judge Morelli was inclined to limit as far as possible any finding that would
lead to the nuMty of institutional acts. He sought to distinguish from a null
and void act mere irregularities, not affecting the validity of the act in question.

He said (ibid, 233):

    If, ignoring the difference between the nature of the invalidity ofdomestic
    administrative acts (voidabhity) and the nature of the invalidity of acts
    of the United Nations (absolute nuthty), the same extension were given
    to the conditions for the validity of both these classes of act, very serious
    consequences would result for the certainty of the legal situations arising

    from the acts of the Organization. The effectiveness of such acts would
    be laid open to perpetual uncertainty. . . .
        This makes it necessary to put a very strict construction on the rules
    by which the conditions for the validity of acts of the Organization are
    determined, and hence to regard to a large extent the nonconformity
    of the act with a legal rule as a mere irregularity having no effect on the
    validity of the act. It is only in especially serious cases that an act of the

    Organization could be regarded as invalid, and hence an absolute nullity.
He concluded (ibid, 223-224):
    the violation of the rules concerning competence by an organ of the
    United Nations cannot entail the voidability of the act; but the same
    violation does not have the much more serious effect of the absolute
    nullity of the act. This means that the failure of the act to conform to
    the rules concerning competence has no influence en the validity of the
    act, which amounts to saying that each organ of the United Nations is
    the judge of its own competence.
    (66) [Advisory Opinion] [1922] P.C.I.J., Series B, No. 3, 49. See text,
supra at p 65 et seq.
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this Chapter .
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Chapter.
    (72) Ibid, 183. Although Judge Badawi Pasha did not accept the Advisory
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Opinion of the Permanent Court of International Justice on the Personal Work
of Employers Case as authority for implied powers. He t'ound (ibid, 214) as
follows:

    I do not think that Opinion No. 13 of the P.C.I.J. concerning the compe-
    tence of the International Labour Organization lays down the principle
    so categorically and absolutely as a principle of international law, as the

    Court states....
        This Opinion . . . Iaid down no general prlnciple. It only interprets
    the intention of the Parties as to Part XIII of the Treaty of Versailles in
    the light of teTms generally used therein.

    (73) See text accompanying notes 34-36 supra.
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    those provisions layin down its general purposes.

And he concluded that, in view of the compulsive aspect of the use of armed

forces, the financing is beyond the scope of Art 17, para 2, which only concerns

current administrative expenses, and the very structure of the OTganization
demands that the incurred expenses be borne by the Members of the Security
Council (ibid, 248-249).

    (90) The Charter of the United Nations, Art 11, para 2.
    (91) The Charter of the (Jnited Nations, Art l4.

    (92) In his Separate Opinion, Judge Fitzmaurice invoked the dictum of
the International Court of Justice in the Reparation for Iniuries Case that
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duties. •(Certain Expenses Case, supra at note 88, at 208 and 213) Thus,
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irrespective of Art 17, para 2, of the Charter the Member States would have
been legally bound to finance collectively the activites of the United Nations.
He seid (ibid, 208):

    even in the absence of Article 17, paragraph 2, a general obligation for
    Member States collectively to finance the Organization would have to be
    read into the Charter, on the basis of the sarne principle as the Court
    applied in the Iniuries to United Nations Servants case, name!y "by neces-
    sary implication as being essential to the performance of its [i.e. the Or-
    ganization's] duties" . . . . Joining the Organization, in short means accept-

    ing the burden and the obligation of contributing to financing it.
Yet he limited this infeTence of necessary intendment to activities which were
mandatory under the Charter, and he distinguished these from others of a
permissive character. He said (ibid, 213):

    There are breadly two main classes of functions which the Organization
    performs under the Charter-those which it has a duty to carry out, and
    those which are more or less permissive in chartacter.... Expenses
    incurred in relation to the first set of acitvities are ... true expenses,
    which the Organjzation has no choice but to incur in order to carry out
    a duty, and an essential function which it is bound to perform. Therefore
    the principle enunciated by the Court in the Infuries to United Nations
    Servants case... applies....
    (93) See text accompanying note 59 supra.
    (94) Certain Expenses Case, supra at note 88,at 168. Tunkin is against
this view as thi"b is an example of the application of the thory of "inherent
cornpetence". Tunkin, "The Legal Nature of the United Nations" (1966 III)
119 Recueil des Cours 1 at 21-22.
    (95) Ibid, 168. See text accompanying note 65 supra.


