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ABSTRACT 

M a l p r a c t i c e  l a w s u i t s  have  l o n g  been  s u c c e s s f u l l y  l i t i g a t e d  

a g a i n s t  t h e  m e d i c a l  and l e g a l  p ro fess ions  but  few, i f  any, educators  

have  been s u c c e s s f u l l y  sued  f o r  " e d u c a t i o n a l  m a l p r a c t i c e .  " The 

p u b l i c  ' s i n c r e a s e d  demand f o r  cour t  enforced accoun tab i l i ty  has only 

r e c e n t l y  a f f e c t e d  the  educat ional  system. Educational malprac t ice  may 

be  d e f i n e d  a s  "an i n t e n t i o n a l  o r  negl igent  act, which c o n s t i t u t e s  a 

breach o f  d u t y  t o  p r o p e r l y  e d u c a t e  o r  p l a c e  a s t u d e n t ,  and which 

r e s u l t s  i n  i n j u r y  (phys ica l  o r  non-physical) t o  t h e  student ."  

A1 though s o c i e t y  p laces  great importance on education, t h e r e  are 

no r e p o r t e d  cases  i n  Canada and only a few case  r e p o r t s  i n  the  United 

S t a t e s  where damages have been sought i n  consequence o f  r e c e i v i n g  a n  

i n a d e q u a t e  education. I n  f a c t ,  t h e  number of law review a r t i c l e s  far 

exceed t h e  number of cases  arguing t h i s  concept. 

T h i s  t h e s i s  e x a m i n e s  t h e  p o s s i b i l i t y  o f  h o l d i n g  a t e a c h e r  

n e g l i g e n t  f o r  f a i l u r e  t o  e d u c a t e .  Those l e g a l  a rguments  a l r e a d y  

presented -- c i t i n g  case  law where necessary -- and t h e  d i f f i c u l t i e s  a 

p l a i n t i f f  f a c e s  i n  proving educat ional  malprac t ice  a r e  d i s c u s s e d .  My 

resea rch  explores  t h e  poss ib le  bases on which an a c t i o n  f o r  f a i l u r e  t o  

educate may be grounded and t h e  impact such l i t i g a t i o n  may have on the  

education system. This t h e s i s  a l s o  examines t h e  impact of the  m t e r  

on f u t u r e  claims and explores  t h e  f a c t s  of t h e  Keenstra c a s e  from a 

t o r t  perspective.  

iii 



I c o n c l u d e  t h a t  a c l a i m  f o r  e d u c a t i o n a l  m a l p r a c t i c e  could be 

formally pleaded, but  t h a t  l i a b i l i t y  w i l l  be l imi ted  by p u b l i c  p o l i c y  

c o n s i d e r a t i o n s .  The mere t h r e a t  of educat ional  malpract ice w i l l  have 

an impact on educat ional  pol icy  and decis ion-making.  J u s t  what t h e  

impact w i l l  be depends on t h e  c o u r t s 1  decis ions ,  how t h e  cour t  reaches 

them and f i n a l l y  the  schools1  responses. Whether t h e  impac t  w i l l  be 

p o s i t i v e  o r  n e g a t i v e  is d i f f i c u l t  t o  p red ic t .  I n  order  t o  l i m i t  the  

impact of court-mandated dec i s ions ,  e d u c a t o r s  would be wise t o  t a k e  

t h e  i n i t i a t i v e  t o  d e f i n e  wgoodn educat ional  p r a c t i c e s  and t o  c lose ly  

monitor those p r a c t i c e s  t h a t  have the  p o t e n t i a l  t o  c r e a t e  l i a b i l i t y  

f o r  e d u c a t i o n a l  m a l p r a c t i c e .  A p r o a c t i v e ,  r a t h e r  t h a n  r e a c t i v e  

approach should b e t t e r  se rve  both educators  and the  genera l  p u b l i c  a s  

these  i s s u e s  take  on inc reas ing  prominence. 



TABLE OF CONTENTS 

. . . . . . . . . . . . . . . . . . . . . . . . .  Approval Page ii 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  Abstract  iii 

T a b l e o f c o n t e n t s  . . . . . . . . . . . . . . . . . . . . . . .  v 

CHAPTER ONE: In t roduc t ion  . . . . . . . . . . . . . . . . . . .  1 

CHAPTER TWO: Educational Malpractice: Assessment of  Underlying . . . . . . . . . . . . . . . . . . . . . . . . .  -Theories 
t- -... 

6 

. . . . . . . . . . . . . . .  Negligence . . . . . . . . . . .  I Duty of  Care 
I Standard o f  Care . . . . . . . . .  . . . . . . . . . .  i Breach of  Duty . . . . . . . . . . . . .  Causation . . . . .  i Legally Compensable In ju ry  

~ n t e n t i o n a l -  Tor t  and Misrepresentat ion . . . . . . . . . . . . .  er Approaches 
Law of Contrac ts  . . . . . . . . .  . . . . . .  Cons t i tu t iona l  Argument 

CHAPTER THREE: Educational  Malpractice: Medical and Legal . . . . . . . . . . . . . . . . . . . . . . . . . . .  Analogies 35 

H i s t o r i c a l  Perspect ive  . . . . . . .  
Medical Malpract ice . . . . . . . .  

Physician-pa t i e n t  Rela t ionsh ip  . . . . . . . . .  Duty of Care . . . . . . . .  Proximate Cause 
Legal Malpract ice . . . . . . . . .  

Lawyer-client Rela t ionship  . . . . . . . . . . .  Duty of Care .. . ' .- . . . . . . . . .  
i 

-te Cause . . . . . .  ' Educational  Malpract ice 
I Teacher-student Rela t ionship  . 
. . . . . . . . . .  i Duty of Care . . . . . . . .  

.. 
Proximate Cause 



TABLE OF CONTENTS (Continued) 

Page 

CHAPTER FOUR: Assessment of Educational Malpractice . . . . . . . . . . . . . . . . . . . . . . . . .  Jurisprudence 66 

. . . . . . . . .  Bellman v . San Francisco High School D i s t r i c t  69 . . . . . . . . . . . . . . . .  Jacobsen v . Columbia University 69 . . . . . . .  Peter  W . v . San Francisco Unified School D i s t r i c t  70 . . . . . . . . .  Donohue v . Copiague Union Free School D i s t r i c t  74 . . . . . . . . . . . . . . . . .  Hoffman v . Board of Education 77 . . . . . . . . . . . . . . . . . . .  . Snow v S t a t e  of New York 80 
Concerns f o r  the  1980s . . . . . . . . . . . . . . . . . . . . .  81 . . . . . . . . . .  . Regina v Keegstra - From a Tort Perspective 83 
General Comments . . . . . . . . . . . . . . . . . . . . . . . .  91 

. . . . . . . . . .  CHAPTER FIVE: Toward A N e w  Cause of Action 96 

Arguments f o r  A n N e w  Cause of Actionn . . . . . . . . . . . . .  97 . . . . . . . . . . .  Arguments Against A nNew Cause of Actionn 100 . . . . . . . . . . . . . . . .  . . . . . . . . .  Implications + 104 
WhatShouldEducatorsDo? . . . . . . . . . . . . . . . . . . .  108 . 

. . . . . . . . . . . . . . . . . . . . . . . . . .  BIBLIOGRAPHY 113 



CHAPTER ONE 

In t roduc t ion  

Malpract ice l awsu i t s  have long been success fu l ly  l i t i g a t e d  i n  t h e  

medical and l e g a l  p r o f e s s i o n s  b u t  few, i f  any,  t e a c h e r s  o r  s c h o o l  

b o a r d s  have  been success fu l ly  sued f o r  educat ional  malpractice. This 

s i t u a t i o n ,  however, is changing i n  t h e  Uni ted  S t a t e s  and l i k e l y  t o  

change i n  Canada. Cases o f  e d u c a t i o n a l  malprac t ice  are now coming 

before the  cour ts .  The t h r e a t  of m a l p r a c t i c e  l i t i g a t i o n  i n  and o f  

i t s e l f  may have  a s e r i o u s  impact on educat ional  pol icy  and decision- 

making (Fos te r ,  1985). L e g i s l a t o r s  w i l l  be r e q u i r e d  t o  a d d r e s s  t h e  

q u a l i t y  a n d  e f f e c t i v e n e s s  of  academic  programmes, i n s t r u c t i o n ,  

supervis ion ,  guidance, and c o u n s e l l i n g  i f  t h e y  hope t o  improve t h e  

p u b l i c ' s  confidence i n  t h e  school system and l i m i t  t he  involvement of 

the  c o u r t s  i n  d e l i n e a t i n g  the  r o l e  and r e s p o n s i b i l i t i e s  of educators .  

To da te ,  t h e  c o u r t s  have allowed recovery i n  educat ional  s e t t i n g s  

f o r  physica l  i n j u r i e s  b u t  n o t  f o r  i n t e l l e c t u a l  harm. A number o f  

c a s e s  have  d e a l t  with the l i a b i l i t y  of t eachers  and school boards f o r  

f a i l i n g  t o  provide adequate c a r e  and s u p e r v i s i o n  w i t h i n  t h e  s c h o o l  

f a c i l i t y .  Those c a s e s  have  o n l y  i n v o l v e d  p h y s i c a l  i n j u r i e s .  The 

c o u r t s  up u n t i l  now h a v e  b e e n  r e l u c t a n t  t o  a d d r e s s  i s s u e s  o f  

i n t e l l e c t u a l  i n j u r y  and f a i l u r e  t o  educate. 

This s tudy explores  the  poss ib le  bases upon which a n  a c t i o n  f o r  

f a i l u r e  t o  e d u c a t e  may be found and t h e  impact such l i t i g a t i o n  may 

have on teacher  performance i n  the  classroom. The term " e d u c a t i o n a l  

m a l p r a c t i c e w  a s  i t  relates t o  teacher  behavior impl ies  t h a t  teachers  



are l i a b l e  and a c c o u n t a b l e  f o r  p r o v i d i n g  a  q u a l i t y  e d u c a t i o n  f o r  

s t u d e n t s .  The q u e s t i o n  b e i n g  r a i s e d  is  t h a t  i f  t h r o u g h  t e a c h e r  

n e g l i g e n c e ,  a s t u d e n t  f a i l s  t o  a c h i e v e  t h a t  l e v e l  of  e d u c a t i o n a l  

success  he was capable of achieving o r  was misled t o  h i s  d e t r i m e n t  as 

t o  h i s  academic  a b i l i t i e s ,  would t h e  s t u d e n t  be a b l e  t o  s u e  t h e  

teacher  success fu l ly?  Furthermore, do t eachers  owe t h e i r  s t u d e n t s  a  

d u t y  o f  c a r e  t o  s a f e g u a r d  them aga ins t  non-physical o r  i n t e l l e c t u a l  

harm, breach of which duty is ac t ionab le  i n  negligence? Can a  teacher  

who d e p a r t s  from t h e  prescribed curriculum be found negl igent  i n  h i s  

d u t i e s  t o  perform t o  an a p p r o p r i a t e  s t a n d a r d  o f  c a r e ?  F i n a l l y ,  do  

t e a c h e r s  owe t h e i r  s t u d e n t s  a  l e g a l  o b l i g a t i o n  t o  more t h a n  j u s t  

access  t o  a  s e a t  i n  the  classroom? 

The c o n c e p t  o f  t e a c h e r  misconduc t  i s  n o t  d e a l t  w i t h  i n  t h i s  

thes i s .  The concept has no c l e a r l y  def ined m$aning and l e a d s  t o  broad 

i n t e r p r e t a t i o n .  T h e r e  i s  no  g e n e r a l  a p p l i c a t i o n  o f  t h e  term. 

Misconduct does not  assume negligence but  r a t h e r  is behaviour t h a t  i s  

i n c o n s i s t e n t  t o  some a  p r i o r i  s tandard  of  behaviour -- whether it  be 

i n  the  t eacher ' s  educat ional  capaci ty ,  r e f u s a l  t o  fol low board p o l i c y  

o r  p e r s o n a l  b e h a v i o u r  a f f e c t i n g  t h e  f i d u c i a r y  r e l a t i o n s h i p  between 

t e a c h e r  and s t u d e n t .  Because t e a c h e r  misconduc t  is d i f f i c u l t  t o  

d e f i n e  , t h i s  paper focusses pr imar i ly  on t h e  r e l a t i o n s h i p  be tween t h e  

teacher  and the  s tuden t  and the  r e s u l t s  a  n e g l i g e n t  e d u c a t i o n  h a s  on 

t h e  latter. - 

The landmark dec i s ion  of t h e  United S t a t e s  Supreme Court i n  Brown 

p, Board pf Education spoke d i r e c t l y  t o  t h e  importance of education i n  

a democratic s o c i e t y  (347 U. S. 483, ( 1964) 1. Since t h a t  t i m e ,  c o u r t s  



have adjudica ted  claims concerning s t u d e n t s  who have failed t o  achieve 

a minimal l e v e l  of l i t e r a c y  a t  the  time of high school  graduation. I n  

t h e  19709,  t h e  Peter W. v. San Fran-co U n i f i e d  S c h w l  D i s t r i c t  

(1976), Donohue L CoDiaPue Distriot (1978) and Hoffman L 

B o a r d o f ~ d u o a t ~ o n a f  U.Ly pf Pork ( 1 97 9) cases  r a i s e d  novel 

l e g a l  ques t ions  about profess ional  a c c o u n t a b i l i t y  f o r  the  consequences 

o f  t h e  educa t iona l  process. What  educat ional  o b l i g a t i o n s  do schools  

l e g a l l y  have t o  t h e i r  s tuden t s?  Are t h e  c o u r t s  t h e  p r o p e r  forum i n  

which t o  a s s e s s  n e g l i g e n c e  f o r  f a i l i n g  t o  meet t h o s e  ob l iga t ions?  

Where m a l p r a c t i c e  o r  n e g l i g e n c e  is proven i s  t h e  t o r t  r emedy  o f  

damages appropr ia t e  f o r  a couxk t o  award?" 1 1974, p. 417). 

These and o t h e r  ques t ions  regarding competency and a c c o u n t a b i l i t y  

f o r  incompetency a r e  c r e a t i n g  much a n x i e t y  w i t h i n  the  educat ional  

community. The f e a r  o f  l a w s u i t s  b r o u g h t  by  s t u d e n t s  c l a i m i n g  

n e g l i g e n c e  and m a l p r a c t i c e  have caused many publ ic  school  systems t o  

become more cognizant  of their  duty t o  d e l i v e r  a s a t i s f a c t o r y  service .  

I n  a d d i t i o n  t o  t h i s ,  t h e  demand f o r  increased expenditure f o r  publ ic  

e d u c a t i o n ,  h i g h e r  e x p e c t a t i o n s  and a w a r e n e s s  on t h e  p a r t  o f  t h e  

p u b l i c ,  and t h e  ambivalent r e s u l t s  of many recen t  eva lua t ive  e f f o r t s ,  

w i l l  i n c r e a s e  government invo lvement  and i n f l u e n c e  i n  t h e  p o l i c y  

d e c i s i o n s  and o p e r a t i o n s  o f  t h e  p u b l i c  s c h o o l  system. The use of 

l e g i s l a t i o n  and the  c o u r t s  i n  making the  educat ional  system and t h o s e  

w i t h i n  t h e  sys tem more a c c o u n t a b l e  may n o t  be a n  unreasonable and 

unforeseeable expectat ion.  

My pred ic t ion  i n  t h i s  t h e s i s  is t h a t  t h e  concept of negligence i n  



e d u c a t i o n  w i l l ,  i n  t h e  f u t u r e ,  i n c l u d e  t h e  more s u b t l e  and e l u s i v e  

elements of negligence a s  it relates t o  non-physical harm. Negligence 

l a w s u i t s  w i l l  a r i s e  when a s u b s t a n t i a l  d e v i a t i o n  from a s t a n d a r d  

procedure occurs,  o r  when an ind iv idua l  does not  conform t o  a c c e p t e d  

p r a c t i c e s  and procedures. It is t h e  i n t e n t  of t h i s  t h e s i s  t o  examine 

the  p o s s i b i l i t y  and p r o b a b i l i t y  o f  h o l d i n g  a t e a c h e r  n e g l i g e n t  f o r  

f a i l u r e  t o  e d u c a t e .  These c l a i m s  w i l l  be based on t h e  t e a c h e r ' s  

f a i l u r e  t o  i n s t r u c t ,  t e s t ,  p l a c e  o r  c o u n s e l  a  s t u d e n t  p r o p e r l y  o r  

a d e q u a t e l y ,  and t h e  consequent i n t e l l e c t u a l  harm t h a t  may r e s u l t .  I n  

t h e  a b s e n c e  b o t h  o f  r e p o r t e d  Canadian  c a s e s  o n  t h e  q u e s t i o n  o f  

e d u c a t i o n a l  m a l p r a c t i c e  and o f  any c o u r t  d e c i s i o n s  i n  t h e  United 

S t a t e s  which have  imposed l i a b i l i t y  on e d u c a t o r s  f o r  f a i l u r e  t o  

e d u c a t e ,  t h i s  i n q u i r y  w i l l  be  h y p o t h e t i c a l .  My approach is t o  re- 

examine those arguments a l r eady  presented and a s s e s s  t h e  r o l e ,  i f  any, 

t h e  c o u r t s  can play i n  providing r e d r e s s  t o  a s tuden t  who s u f f e r s  non- 

physica l  harm a s  the  r e s u l t  of r ece iv ing  an inadequate, incompetent o r  

neg l igen t  education. 

I c o n s i d e r  legal t h e o r i e s  e s t a b l i s h e d  under t h e  law of t o r t s  -- 
s p e c i f i c a l l y ,  t h e  law of negligence -- and t h e  l a w  of con t rac t s .  This 

t h e s i s  a l s o  d i s c u s s e s  t h e  d i f f i c u l t i e s  a  p l a i n t i f f  f aces  i n  proving 

educat ional  malpract ice.  A s  t h e r e  is a d e a r t h  o f  law i n  t h i s  a r e a ,  

many o f  t h e  a rguments  and conc lus ions  presented a r e  a n t i c i p a t o r y  i n  

nature.  

C h a p t e r  two d i scusses  t h e  i s s u e  of malprac t ice  and t h e  p laus ib le  

t h e o r i e s  upon which a n  a c t i o n  may be  founded.  The s c o p e  o f  t h i s  



a n a l y s i s  is  pr imar i ly  l i m i t e d  t o  a d i scuss ion  of negligence, although 

o t h e r  areas of law are touched upon. The t h i r d  c h a p t e r  examines  t h e  

c o n c e p t  of  l i a b i l i t y  as i t  r e l a t e s  t o  o t h e r  profess ional  groups -- 
namely d o c t o r s  and l a w y e r s  -- a n d  d i s c u s s e s  t h e  e x t e n s i o n  o f  

p r i n c i p l e s  deve loped  i n  t h e s e  p ro fess iona l  con tex t s  t o  t h e  arena of 

education. This chapter  examines the  na ture  of t e a c h i n g  and whe the r  

o r  not teachers ,  e i t h e r  as profess iona l s  o r  otherwise,  could be l i a b l e  

f o r  malprac t ice ,  and i f  s o  under what c o n d i t i o n s  (see Cover t  ( 1987) 

and Fos te r  (1987b) f o r  debate over t h i s  i s s u e ) .  Chapter four  examines 

legal precedents  and h i g h l i g h t s  some r e c e n t  developments i n  education. 

I a l s o  examine t h e  m t r a  c a s e  from a n  e d u c a t i o n a l  m a l p r a c t i c e  

perspective.  The ques t ion  asked is: s i n c e  Keegstra devia ted  frm t h e  

p r e s c r i b e d  c u k r i c u l u m ,  c o u l d  h e  have been  charged with educat ional  

malpract ice? What legal arguments  c o u l d  have  been made t o  s u p p o r t  

s u c h  a c h a r g e ?  The f i n a l  c h a p t e r  d e a l s  w i t h  t h e  problems and 

consequences of malprac t ice  l i t i g a t i o n  f o r  t eachers  and schools. 

T h i s  s t u d y  i s  s i g n i f i c a n t  t o  t e a c h e r s .  A s  t h e  f e a r  o f  

educat ional  malprac t ice  grows, the  p r a c t i c a l  impact upon s c h o o l s  w i l l  

b e  d e m o n s t r a b l y  p a l p a b l e .  Cases i n v o l v i n g  b o t h  s u b s t a n t i v e  and 

procedural i s s u e s  w i l l  change the  underlying concept of e d u c a t i o n  and 

w i l l  c h a l l e n g e  t h e  nature  of academic decision-making and educat ional  

e x p e r i e n c e .  N o t w i t h s t a n d i n g  t h e  problems o f  p r o v i n g  e d u c a t i o n a l  

m a l p r a c t i c e ,  t h e  t h r e a t  of m a l p r a c t i c e  c la ims s tanding alone,  w i l l  

impact the  schoo l  sys tem and i n  t u r n  w i l l  s e r v e  as a c a t a l y s t  f o r  

s i g n i f i c a n t  change. 



CHAPTER TWO 

Educational Malpractice: Assessment o f  Underlying Legal Theories 

Although s o c i e t y  g r e a t l y  values education,  t h e r e  are no repor ted  

cases  i n  Canada and only a f e w  case r e p o r t s  i n  t h e  United S t a t e s  where 

p l a i n t  i f f  s have  sough t  damages f o r  a l l eged ly  rece iv ing  an  inadequate 

e d u c a t i o n .  N o t w i t h s t a n d i n g  t h e  d e a r t h  o f  c a s e  l a w ,  h o w e v e r ,  

e d u c a t i o n a l  n e g l i g e n c e  and malprac t ice  have received a great dea l  of 

a t t e n t i o n  i n  academic  c i r c l e s .  I n  f a c t ,  t h e  number o f  l a w  r e v i e w  

a r t i c l e s ,  notes  and comments on educat ional  malprac t ice  far exceed t h e  

number of  cases  l i t i g a t i n g  t h i s  i ssue .  The l i t e r a t u r e  p o s i t s  t h a t  o f  

t h e  t h r e e  l a r g e s t  p r o f e s s i o n a l  g r o u p s  -- l a w y e r s ,  d o c t o r s  and 

e d u c a t o r s  -- t h e  l a t t e r  is  t h e  o n l y  g r o u p  s t i l l  u n b u r d e n e d  by 

m a l p r a c t i c e  s u i t s .  D e s p i t e  t h i s ,  t h e  Wgument is made t h a t  i n  t h i s  

age o f  p r o f e s s i o n a l  a c c o u n t a b i l i t y  t h e r e  is  a r e a l  p r o s p e c t  o f  

a g g r i e v e d  s t u d e n t s  s e e k i n g  r e c o u r s e  through the cour t ,  and t eachers  

being held l i a b l e  f o r  incompetent i n s t r u c t i o n .  

To d a t e ,  t h e  p r imary  c o n c e r n  o f  law makers has been t o  ensure 

t h a t  a l l  members o f  s o c i e t y  r e c e i v e  a n  e d u c a t i o n  f o r  a s p e c i f i e d  

minimum p e r i o d  o f  t ime,  h a v e  e q u a l  a c c e s s  t o  a n  e d u c a t i o n a l  

i n s t i t u t i o n  d u r i n g  t h a t  p e r i o d ,  and have  a n  o p p o r t u n i t y  t o  p u r s u e  

pos t - secondary  educat ion .  Provincia l  l e g i s l a t i o n  has set gu ide l ines  

f o r  grade-level  cu r r i cu la .  The r o l e  of  law makers has matured t o  one  

o f  mandat ing  minimal performance s tandards  and q u a l i t y  i n s t r u c t i o n .  

To meet those concerns and o b j e c t i v e s ,  t h e  c o u r t s  w h i l e  i m p l i c i t l y  



r e c o g n i z i n g  t h e  importance of an educat ion  t o  the  well-being of both 

the  ind iv idua l  and s o c i e t y ,  w i l l  have t o  a d d r e s s  t h e  n s u b s t a n c e n  as 

well as t h e  nformn of education. Leg i s l a t ion  w i l l  have t o  spec i fy  t h e  

content  and q u a l i t y  of the  educat ional  experience and t o  some d e g r e e  

d e l i n e a t e  a c c e p t a b l e  noutcomesn ( i .e.  minimum l e v e l s  o f  s t u d e n t  

competency).  I n c r e a s i n g  l i t i g a t i o n ,  i n d i c a t i n g  p u b l i c  d issa t i s -  

f a c t i o n ,  w i l l  s i g n a l  the  need f o r  l e g i s l a t i v e  response. I n  t h e  pas t  

c o u r t s  have been w i l l i n g  t o  expand the  scope o f  l i a b i l i t y  i n  r e s p o n s e  

t o  c h a n g i n g  s o c i e t a l  v a l u e s .  Recogn iz ing  a c a u s e  of  a c t i o n  f o r  

i n a d e q u a t e l y  e d u c a t e d  p e r s o n s  would r e c o g n i z e  t h e  i m p o r t a n c e  i n  

contemporary  l i f e  of c e r t a i n  bas ic  s k i l l s ,  and would acknowledge both 

the  ind iv idua l  and s o c i e t a l  b e n e f i t s  education produces. 

A c a u s e  o f  a c t i o n  based on- teacher  negligence could be advanced 

under s e v e r a l  e x i s t i n g  legal theor ies .  The a c t i o n  could be founded on 

common law p r i n c i p l e s ,  ma in ly  the law of t o r t s  (al though t h e  law of 

c o n t r a c t  would a l s o  be r e l e v a n t ;  o r  p e r h a p s  c o n s t i t u t i o n a l  l a w ) .  

M a l p r a c t i c e  is g e n e r a l l y  d e f i n e d  a s  any p r o f e s s i o n a l  conduct t h a t  

falls below an  acceptable  s tandard of  c a r e ;  a breach of a profess ional  

o b l i g a t i o n  t o  perform a l e g a l l y  recognized duty (Black, 1968). The 

ba lance  of t h i s  c h a p t e r  d e f i n e s  t h e  c o n c e p t  o f  m a l p r a c t i c e  a s  i t  

a p p l i e s  t o  e d u c a t i o n  -- e d u c a t i o n a l  malprac t ice  -- and examines t h e  

elements necessary f o r  t o r t  l i a b i l i t y .  I examine f a c e t s  of negligence 

s u c h  as n e g l i g e n t  m i s r e p r e s e n t a t i o n  on r e p o r t  c a r d s  o f  s t u d e n t  

progress  and f a i l u r e  t o  c a r r y  ou t  s t a t u t o r y  du t i e s .  Another theory i s  



based  on b r e a c h  of  an i m p l i e d  c o n t r a c t .  L i a b i l i t y  might  a l s o  be 

e s t a b l i s h e d  by p r o v i n g  an  i n f r i n g e m e n t  o r  d e n i a l  o f  t h e  s t u d e n t  s 

r i g h t s  u n d e r  t h e  Canadian C h a r t e r  o f  Bigbts & Freed= (i.e. ,  a 

c o n s t i t u t i o n a l  claim).  This  la t ter  a c t i o n  would r e q u i r e  the  c o u r t s  t o  

d e l i n e a t e  the  na tu re  and ex ten t  of s t u d e n t s f  r i g h t s  and i f  success fu l ,  

t e a c h e r s f  and schools1 c o r r e l a t i v e  ob l iga t ions .  

Cour t -enforced educat ional  accoun tab i l i ty  (culminating i n  claims 

o f  e d u c a t i o n a l  m a l p r a c t i c e ) ,  i s  s e e n  t o  be  a n a l o g o u s  t o  m e d i c a l  

m a l p r a c t i c e .  Accountabil i ty can be defined as "holding an ind iv idua l  

o r  g r o u p  r e s p o n s i b l e  f o r  a m i n i m a l  l e v e l  o f  p e r f o r m a n c e  o r  

accompl ishmentn .  If one l o o k s  a t  t h e  h i s t o r i c a l  u s e  of t h e  term 

nmalpract icen,  one sees t h a t  e d u c a t o r s  and p h y s i c i a n s  have much i n  

common. Members o f  b o t h  p r o f e s s i o n s ,  acknowledged t o  p l a y  an  

important  r o l e  i n  soc ie ty ,  a r e  viewed with growing s k e p t i c i s m  by t h e  

p u b l i c .  While t h e  i d e a  o f  s u i n g  a p h y s i c i a n  f o r  malprac t ice  is no 

l o n g e r  n o v e l ,  s u i n g  s c h o o l s  and t e a c h e r s  f o r  f a i l u r e  t o  e d u c a t e  

a d e q u a t e l y  is a new i d e a ,  a l b e i t  one t h a t  may c a t c h  on (Sugarman, 

1974). 

A c l e a r  l e g a l  d e f i n i t i o n  o f  educat ional  malprac t ice  has yet  t o  be 

formulated. I n  t h i s  t h e s i s  educat ional  malprac t ice  is d e f i n e d  as "an 

i n t e n t i o n a l  o r  n e g l i g e n t  act, o r  f a i l u r e  t o  a c t ,  which c o n s t i t u t e s  a 

breach o f  d u t y  t o  p r o p e r l y  e d u c a t e  o r  p l a c e  a s t u d e n t ,  and which 

r e s u l t s  i n  i n j u r y  t o  t h e  student ."  Fur ther ,  an educat ional  malpract ice 

a c t i o n  can be defined a s  a l awsu i t  claiming p ro fess iona l  negligence; a 



s i t u a t i o n  i n  which e d u c a t i o n a l  s e r v i c e s  rendered are argued t o  f a l l  

s h o r t  of reasonable  expectat ion.  

N a c k t a  Dictionarv desc r ibes  malprac t ice  a s  p ro fess iona l  

misconduct, unreasonable l a c k  of s k i l l  o r  f i d e l i t y  i n  p ro fess iona l  ... 
d u t i e s ,  e v i l  p r a c t i c e s  o r  i l legal o r  immoral conductn (4 th  ed., 1968, 

p. 111). m t i o w  (1969) states t h a t  m a l p r a c t i c e  

is  t h e  n v i o l a t i o n  o f  a p ro fess iona l  duty t o  a c t  with reasonable c a r e  

and i n  good f a i t h  w i t h o u t  f r a u d  o r  c o l l u s i o n n  ( p .  7 6 9 ) .  T h u s ,  

t e a c h e r s ,  i f  c o n s i d e r e d  t o  be similar t o  l a w y e r s  and p h y s i c i a n s ,  

s h o u l d  be s u b j e c t e d  t o  l e g a l  a c t i o n  when t h e i r  conduc t  b r e a c h e s  

accepted p ro fess iona l  s tandards.  

The law o f  t o r t s  c o n s t i t u t e s  a set of d u t i e s  o r  r e s p o n s i b i l i t i e s  

of  genera l  app l i ca t ion ,  t h e  b r e a c h  o f  which i s  c o n s i d e r e d  t o r t i o u s  

conduc t remediable by monetary compensation o r  o the r  r e d r e s s  by c o u r t  

a c t i o n  -- known a s  the  " r i g h t s  and d u t i e s  a p p r o a c h  (F leming ,  1 971, 

P. 4) .  

A l t e r n a t i v e l y ,  t h e  law of  t o r t s  can be regarded a s  providing a 

legal framework wi th in  which are found t h e  v a r i o u s  i n t e r e s t s  e n j o y e d  

by p e o p l e  g e n e r a l l y ,  and which are wor thy  of l e g a l  recogni t ion  and 

p ro tec t ion  (Fleming, 1979, p. 4). From t h i s  p e r s p e c t i v e ,  t h e  law of  

t o r t s  may be viewed a s  t h e  g r a d u a l  r e c o g n i t i o n  and p r o t e c t i o n  of 

v a r i o u s  i n t e r e s t s  a s  t h e y  emerge i n  s o c i e t y  -- t h e  n i n t e r e s t s n  

a p p r o a c h .  T h i s  d i v e r g e n t  d e v e l o p m e n t  h a s  l e d  t o  d i m u s s i o n s  

c o n c e r n i n g  t h e  d i f f e r e n c e s  w h i c h  e x i s t  b e t w e e n  t h e  c o m p e t i n g  



approaches. 

The first view h o l d s  t h a t  the  l a w  of  t o r t s  se rves  t o  compensate 

v ic t ims  of t o r t i o u s  conduct; it has  a n  i n d i v i d u a l - l e v e l  f o c u s .  The 

s e c o n d  view h o l d s  t h a t  t h e  law o f  t o r t s  r e c o g n i z e s  and s e e k s  t o  

maintain c e r t a i n  d e s i r a b l e ,  i f  minimal, s t andards  of  conduct f o r  those 

who b e l o n g  t o  a g i v e n  group.  Therefore, t h e  focus is broader; more 

s o c i e t a l  l e v e l  i n  scope. There are s i g n i f i c a n t  d i f f e r e n c e s  be  tween 

t h e  two a p p r o a c h e s  a l t h o u g h  t h e y  a r e  n o t  m u t u a l l y  exclusive.  The 

c o n f l i c t  e x i s t s  between t h o s e  who see t h e  law o f  t o r t s  a s  c o n f i n e d  

w i t h i n  t h e  l i m i t s  of its h i s t o r i c a l  development and t h e  t h e o r e t i c a l  as 

w e l l  as legal framework t h a t  has  emerged over the  cen tu r i e s ,  those 

who r e g a r d  t h e  law of t o r t s  as capable of i n f i n i t e  growth, s t r e t c h i n g  
, 

t o  b r ing  wi th in  its scope whatever future conduct t h a t  may be regarded 

a s  s o c i a l l y  undes i rable  o r  worthy of p r o t e c t i o n  (Fridman, 19'78, pp. 1- 

13) 

A t o r t  is a c i v i l  wrong a g a i n s t  a pe r son .  The law of t o r t s  

concerns compensating f o r  l o s s e s  incurred  as a r e s u l t  of t h e  s o c i a l l y  

u n a c c e p t a b l e  conduct of others .  Three areas of t o r t  law are r e l e v a n t  

t o  a cause of a c t i o n  f o r  f a i l u r e  t o  educate: negligence, i n t e n t i o n a l  

t o r t s ,  and misrepresenta t ion  ( d e c e i t  and negl igent  misrepresenta t ion)  

(Fleming, 1971, pp. 102-105). 



Nenlinence 

The e x p r e s s i o n  n n e g l i g e n c e n  refers t o  some k i n d  o f  c o n d u c t  

i n v o l v i n g  n e g l e c t .  There  a r e  t h r e e  terms used when d e a l i n g  wi th  

negligence claims. These are: 

1 )  U s f e a s a n c e  - t h e  improper  performance o f  a g i v e n  

function.  

2 )  nonfeasance - t h e  omission of an a c t  

3) malfeasance - t he  performance of an a c t  wholly wrongful 

and unlawful. (Black, 1968, p. 902) 

Neg l igence  c o n n o t e s  a f a i l u r e  t o  a c t  with the  standard of c a r e  

t h a t  would normally be expected i n  t h e  c i r c u m s t a n c e s .  The b a s i s  o f  

n e g l i g e n c e  i s  t h e  i d e a  t h a t  a p e r s o n  i s  o b l i g e d  t o  behave a s  a 

reasonable person, given the  exac t  circumstances of the  s i t u a t i o n  and 

t h e  p r e c i s e  p o s i t i o n  occup ied  by t h e  person i n  ques t ion  r e l a t i v e  t o  

o the r  persons. Needless t o  s a y ,  what  i s  r e a s o n a b l e  b e h a v i o r  f o r  a 

sales c l e r k  is not  necessa r i ly  reasonable f o r  a doctor  (Fleming, 1971, 

pp. 102-105). I n  a sense,  negligence c a n  be s e e n  as t h e  f a i l u r e  t o  

a c t  w i t h  r e a s o n a b l e  c a r e  o r  a c t i n g  i n  a manner which shows a n  

unreasonable d is regard  f o r  t h e  fo reseeab le  consequences of o n e ' s  a c t s  

o r  o m i s s i o n s .  It f o l l o w s  t h a t  whenever one behaves neg l igen t ly  he1 

w i l l  be l i a b l e  t o  those i n j u r e d  i n  consequence, un less  the re  is some 

lThe use of the  pronoun "hem is simply used f o r  r e fe rence  and is 
not  meant t o  connote a gender bias.  



l i m i t a t i o n  on  h i s  l i a b i l i t y  a r i s i n g  from lega l  d o c t r i n e s  such  as  

v o l u n t a r y  a s s u m p t i o n  o f  r i s k  ( F l e m i n g ,  1 9 7 1 ,  pp. 2 3 9 - 2 5 0 1 ,  

c o n t r i b u t o r y  n e g l i g e n c e  (Fleming,  1971, pp. 215-235), remoteness of  

damage (Fleming, 1971, pp. 250-2591, o r  some s t a t u t e  t h a t  p r e c l u d e s  

s u c h  l i a b i l i t y  ( i . e . ,  a s t a t u t e  removing a r i g h t  o f  a c t i o n ;  a 

l i m i t a t i o n  s t a t u t e )  (B. C. School Act, 1979, s e c t i o n s  95-96). 

The bas ic  elements necessary t o  e s t a b l i s h  negligence include:  

1 )  a  d u t y  t o  conform t o  a s tandard of conduct e s t ab l i shed  

t o  p r o t e c t  persons wi th in  a given c l a s s ;  

2 )  a f a i l u r e  t o  conform t o  t h a t  s tandard;  

3 )  a  harm suf fe red  which i s  l e g a l l y  compeasable; and 

4) a causa l  r e l a t i o n s h i p  between t h e  harm suf fe red  and t h e  

f a i l u r e  t o  conform t o  the  standard.  ( ~ u s d  a r  ~ U I . I X ~ C Z  C-M) 

E s s e n t i a l l y ,  a  s u c c e s s f u l  n e g l i g e n c e  s u i t  would i n c l u d e  a duty of 

care, a n e g l i g e n t  act  o r  o m i s s i o n  ( f o r  a  d e t a i l e d  d e f i n i t i o n ,  see 

Black ,  5 t h  ed . ,  1971, p. 9021, a  l e g a l l y  recognized harm, and a c t u a l  

o r  proximate cause. The p l a i n t i f f  b e a r s  t h e  burden  o f  p r o v i n g  t h a t  

t h e  d e f e n d a n t  h a d  a d u t y  t o  c o n f o r m  t o  a s t a n d a r d  o f  conduc t  

e s t a b l i s h e d  by l a w  f o r  t h e  b e n e f i t  o f  t h e  p l a i n t i f f ,  t h a t  t h e  

d e f e n d a n t  f a i l e d  t o  conform t o  t h a t  l e v e l  o f  c a r e ,  t h a t  t h e  harm 

incurred  by the  p l a i n t i f f  was t h e  r e s u l t  of t h a t  f a i l u r e ,  and f i n a l l y  

t h a t  t h e  p l a i n t i f f  s u f f e r e d  harm t h a t  is l e g a l l y  r e c o g n i z e d  and 

compensable by damages. The burden of proof f o r  each element r emains  

t h e  same -- t h e  balance of p r o b a b i l i t i e s .  



I n  a s u i t  a g a i n s t  a t e a c h e r  s e e k i n g  damages f o r  a s t u d e n t ' s  

f a i l u r e  t o  l e a r n  a t t r i b u t a b l e  t o  teacher  negligence, the  s t u d e n t  must 

e s t a b l i s h  t h a t  h i s  f a i l u r e  t o  l e a r n  is a harm cognizable under t o r t  

law, t h a t  the  teacher  had a d u t y  t o  c o m p e t e n t l y  t e a c h  t h e  s t u d e n t ,  

t h a t  t h e  t e a c h e r  was i n  f a c t  n e g l i g e n t  and t h a t  n b u t  f o r n  s u c h  

n e g l i g e n c e ,  t h e  s t u d e n t  would n o t  have  s u f f e r e d  t h a t  harm. The 

s t u d e n t  would have  t o  e s t a b l i s h  t h a t  h i s  f a i l u r e  t o  l e a r n  was a 

f o r e s e e a b l e  e v e n t ,  consequen t  o n  t h e  t e a c h e r 1 s  p o o r  c l a s s r o o m  

t e c h n i q u e s .  I n  e v a l u a t i n g  t h e  p o s s i b i l i t y  o f  the  r ecogn i t ion  of an 

e d u c a t i o n a l  m a l p r a c t i c e  c l a i m ,  e a c h  o f  t h e s e  e l e m e n t s  m u s t  b e  

s e p a r a t e l y  examined. 
.c 

I n i t i a l l y ,  t h e  p l a i n t i f f  must e s t a b l i s h  t h a t  the  school  system 

has  a duty  t o  provide competent academic i n s t r u c t i o n  (MacKay, 1984, 

p. 11 2 ) .  The p l a i n t i f f  must c o n v i n c e  t h e  cour t  t h a t  a l e g a l  b a s i s  

e x i s t s  f o r  imposing t h i s  duty,  whether t h a t  duty  a r i s e s  under  common 

law o r  through l e g i s l a t i o n .  

A d d i t i o n a l l y ,  t h e  p l a i n t i f f  must cons ider  t h e  myriad of s o c i a l  

p o l i c i e s  t h a t  may a f f e c t  t h e  l e v e l  of duty imposed upon educators .  A s  

s t a t e d  i n  t h e  Peter W. case ,  t h e  s p e c i f i c  criteria f o r  determining the  

ex i s t ence  o f  a duty include:  



The s o c i a l  u t i l i t y  o f  t h e  a c t i v i t y  o u t  of  which t h e  
i n j u r y  arises, compared with the  r i s k s  invo lved  i n  i t s  
c o n d u c t ;  t h e  k i n d  o f  p e r s o n  w i t h  whom t h e  a c t o r  is 
dea l ing ;  the  workab i l i ty  of a  r u l e  of ca re ,  e s p e c i a l l y  
i n  terms o f  t h e  p a r t i e s  r e l a t i v e  a b i l i t y  t o  a d o p t  
p r a c t i c a l  means of  p r e v e n t i n g  i n j u r y ;  t h e  r e l a t i v e  
a b i l i t y  o f  t h e  p a r t i e s  t o  bear  t h e  f i n a n c i a l  burden of 
i n j u r y  and the  a v a i l a b i l i t y  of means by which t h e  l o s s  
may be s h i f t e d  o r  spread; t h e  body of s t a t u t e s  and t h e  
j u d i c i a l  precedents  which co lo r  the  p a r t i e s '  r e l a t i o n -  
s h i p ;  t h e  p r o p h y l a c t i c  e f f e c t  of a  r u l e  of l i a b i l i t y ;  
i n  the  case of a  publ ic  agency defendant ,  the  e x t e n t  of 
i t s  powers, t h e  r o l e  imposed upon i t  by law and t h e  
l i m i t a t i o n  imposed upon it by budget ;  and f i n a l l y  t h e  
moral  impera t ives  which judges sha re  with t h e i r  fel low 
c i t i z e n s  -- such are the  f a c t o r s  which p l a y  a r o l e  i n  
t h e  de terminat ion  of duty ( 131 Cal Rptr,  1976, p. 8 5 9 ) .  

Common duty. A t  common l a w  i t  is genera l ly  assumed t h a t  when 

someone undertakes t o  render a  se rv ice  t o  another ,  t h e r e  exists  a duty 

t o  a c t  w i t h o u t  n e g l i g e n c e .  Appl ied  t o  e d u c a t i o n ,  t h e  p r i n c i p l e  

s u g g e s t s . t h a t  once a school  d i s t r i c t  ( i n c l u d i n g  t h e  s c h o o l s  and i t s  

employees )  u n d e r t a k e s  t o  p r o v i d e  e d u c a t i o n ,  i t  assumes  a d u t y  t o  

educate competently; it does assume a d u t y  t o  make a n o n - n e g l i g e n t ,  

bona f i d e  attempt. This  n g r a t i s n  undertaking theory,  however, may not  

apply s i n c e  education is n o t  v o l u n t a r y ,  b u t  mandatory.  It  is t h u s  

p o s s i b l e  t h a t  i n d i v i d u a l  t e a c h e r s  o r  s c h o o l  d i s t r i c t s  might not  be 

he ld  l i a b l e  f o r  b r e a c h  o f  a d u t y  t h a t  i s  imposed upon them by t h e  

p rov inc ia l  government. 

Another approach  f l o w s  from t h e  'school 's  duty t o  take  c a r e  f o r  

the  physica l  s a f e t y  o f  i ts  s t u d e n t s  w h i l e  a t  s c h o o l .  I n  p h y s i c a l  

i n j u r y  c a s e s ,  e d u c a t o r s  have been h e l d  t o  have a du ty  t o  properly 

superv i se  and i n s t r u c t .  Negligent i n s t r u c t i o n  r e s u l t i n g  i n  p h y s i c a l  



harm h a s  been a r g u e d  and accepted a s  an ac t ionab le  t o r t  (Thornton v. 

Board o f  School D i s t r i c t  No. 57 P r i n c e  George,  1978) .  F u r t h e r ,  a 

t e a c h e r  a c t i n g  i n  a s u p e r v i s o r y  c a p a c i t y  may be l i a b l e  f o r  e i t h e r  

malfeasance o r  nonfeasance r e s u l t i n g  i n  p h y s i c a l  harm. A c r e a t i v e  

l i t i g a n t  might  a r g u e  t h a t  i n t e l l e c t u a l  i n j u r y  is no less foreseeable  

and no less real than physical  in ju ry .  

One of t h e  d i f f i c u l t i e s  i n  extending t h e  analogy of physica l  harm 

t o  i n t e l l e c t u a l  harm c o n c e r n s  w h a t  l e v e l  o f  c a r e  n e e d s  t o  b e  

es t ab l i shed .  When a teacher  is charged wi th  a duty of c a r e  p ro tec t ing  

s t u d e n t s  from p h y s i c a l  harm, h e  is  h e l d  t o  t h e  u s u a l  " r e a s o n a b l e  

p e r s o n w  s t a n d a r d  o f  c a r e .  I f  however, t h e  teacher  is t o  be charged 

wi th  t o r t i o u s  conduct regarding academic i n s t r u c t i o n ,  what  l e v e l  o f  

c a r e  c a n  we o r  s h o u l d  w e  e x p e c t  -- t h a t  o f  a r e a s o n a b l e  person, a 

p r u d e n t  p a r e n t ,  a " r e a s o n a b l e  t e a c h e r n  o r  a h i g h e r  p r o f e s s i o n a l  

s t a n d a r d ?  The l e v e l  of c a r e  expected i n  these  two cases  may be very 

d i f f e r e n t  and hence the  bas ic  d i s t i n c t i o n  between the  c a r e  a p p l i c a b l e  

t o  p h y s i c a l  s u p e r v i s i o n  and academic  i n s t r u c t i o n  may weaken t h e  

analogy between the  two. 

A f i n a l  argument f o r  r ecogn i t ion  of an educator ' s  duty t o  provide 

competent i n s t r u c t i o n  could be based on ana log ies  t o  c e r t a i n  t y p e s  o f  

p r o f e s s i o n a l  n e g l i g e n c e  -- n o t a b l y  l e g a l  and medica l  malpractice. 

This approach is based on the  premise t h a t  teachers  a r e  p r o f e s s i o n a l s  

and t h a t  t h e i r  b e h a v i o r s  o r  f u n c t i o n s  are s u f f i c i e n t l y  analogous t o  

o the r  p ro fess iona l  groups. If educators  a r e  considered p r o f e s s i o n a l s  



t h e n  t h e i r  conduc t  c o u l d  be analyzed i n  terms of e s t ab l i shed  common 

l a w  p r i n c i p l e s  regarding p ro fess iona l  d u t i e s .  This  l i n e  of r e a s o n i n g  

is developed f u r t h e r  i n  chapter  three .  

& a .  The common law a l s o  r e c o g n i z e s  t h e  p r i n c i p l e  

t h a t  n e g l i g e n t  f a i l u r e  t o  perform a s t a t u t o r y  duty may g ive  rise t o  a 

cause of a c t i o n  i n  t o r t .  I n  o r d e r  f o r  a p l a i n t i f f  t o  r e c o v e r  f o r  

i n j u r y  caused by such negligence, the  p l a i n t i f f  must be a member of a 

c l a s s  o f  p e r s o n s  f o r  whose b e n e f i t  t h e  s t a t u t e  was e n a c t e d .  The 

p l a i n t i f f  must then prove t h a t  t h e  injur; su f fe red  was of a type which 

the  s t a t u t e  sought t o  prevent (Funston,  1981,  p. 776) .  ^ ~ d u c a t i o n a l  

s t a t u t e s ,  however, are g e n e r a l l y  enacted t o  ensure the  c r e a t i o n  and 
, 

maintenance of schools. They are not  s p e c i f i c a l l y  designed t o  p ro tec t  

ind iv idua l  s t u d e n t s  a g a i n s t  the  i n j u r y  of non-education but  r a t h e r  are 

designed t o  b e n e f i t  s o c i e t y  a s  a whole (P rosse r ,  1971, pp. 190-197). 

Compulsory at tendance a l s o  r e i n f o r c e s  t h e  b e l i e f  t h a t  education is not  

an  ind iv idua l  r i g h t ,  but  r a t h e r  a duty imposed upon parents  t o  e n s u r e  

t h a t  t h e i r  c h i l d r e n  rece ive  an education -- an education not f o r  t h e  

b e n e f i t  of the  c h i l d ,  but  f o r  the  b e n e f i t  of s o c i e t y  (Hogan, 1985, pp. 

1-22). The cour t s '  acceptance of a s t a t u t o r y  duty w i l l  thus depend on 

i ts wi l l ingness  t o  recognize the  s t u d e n t ' s  l e g a l  r i g h t  t o  a n  a d e q u a t e  

education. 



- 
Once i t  i s  e s t a b l i s h e d  t h a t  a  l e g a l l y  recognized duty of c a r e  

e x i s t s ,  the  p l a i n t i f f  must de f ine  a s tandard  of  c a r e  t o  be used by a 

c o u r t  t o  d e t e r m i n e  whe the r  a n  e d u c a t o r  b reached  h i s  duty (Fos te r ,  

1987, pp. 205-22 1  ) . The c o u r t  c o u l d  choose  be  tween a  " r e a s o n a b l e  

p e r s o n n  s t andard ,  a  "prudent parent  s tandard ,  a "reasonable teachern  

s tandard  o r  a  nprofess ionaln  s tandard  of  c a r e  (Tracy, 1980, p. 572). 

e Derson st-. Under common l a w ,  a l l  persons have a 

duty t o  conduct themselves i n  such a  way s o  as not  t o  harm o the r s .  I n  

o r d e r  f o r  l i a b i l i t y  t o  r ise,  any harm s u f f e r e d  must be reasonably 

nforeseeablen from t h e  p o i n t  o f  view of t h e  t o r t f e a s o r .  The t e s t  

o f  t e n  used  by t h e  c o u r t s  is whether a reasonable person would, under 

t h e  same circumstances, have s i m i l a r l y  ac ted  and whether a "reasonable 

p e r s o n n  would have f o r e s e e n  t h e  acc ident  and t h e  subsequent in jury .  

Furthermore, i f  i t  is foreseeable  t h a t  someone might be in ju red ,  it is  

n e c e s s a r y  f o r  t h e  p e r s o n  t o  t a k e  w h a t e v e r  s t eps  a  p r u d e n t  o r  

r e a s o n a b l e  p e r s o n  would t a k e  t o  a v o i d  c a u s i n g  such  a  f o r e s e e a b l e  

i n j u r y  (MacKay, 1984, p. 115). This s tandard is more appropr ia t e  when 

i t  is appl ied  t o  a  t eacher ' s  duty  t o  supervise  the  physical  a c t i v i t i e s  

o f  t h e  s t u d e n t s  t h a n  i t  is t o  t h e  p r e v e n t i o n  o f  i n t e l l e c t u a l  harm 

because t h e  f o r e s e e a b i l i t y  of  physica l ,  r a t h e r  than i n t e l l e c t u a l ,  harm 

is o f t e n  much more c lea r .  



P r u d e n t  ~ a r e n t  standard. T e a c h e r s  and s c h o o l s  have  s p e c i a l  

d u t i e s  of care imposed on them because o f  t h e  n a t u r e  o f  t h e i r  work. 

A r i s i n g  from t h e  s p e c i a l  r e l a t i o n s h i p  e x i s t i n g  between t eachers  and 

t h e i r  s tuden t s ,  is the  common law doc t r ine  known a s  " in  loco p a r e n t i s n  

(MacKay , 1 984, p. 393). Teachers are expected t o  use t h e  same degree 

of c a r e  wi th  r e s p e c t  t o  t h e  s t u d e n t s  as p r u d e n t  o r  c a r e f u l  p a r e n t s  

would w i t h  t h e i r  own c h i l d r e n .  Although a  p r u d e n t  p a r e n t  may be 

expected both t o  take  a  more a c t i v e  r o l e  i n  t h e  education of  h i s  c h i l d  

and t o  be more f a m i l i a r  w i t h  t h e  school system, i t  is doubtfu l  t h a t  

t h e  p a r e n t  is  f u l l y  aware o f  t h e  p e d a g o g i c a l  i s s u e s  i n v o l v e d  i n  

p r o v i d i n g  a sound educa t ion  l e t  a lone  educating a  group of s tudents .  

Many p a r e n t s  l a c k  t h e  r e s o u r c e s  and t h e  e x p e r t i s e  a v a i l a b l e  t o  

e d u c a t o r s .  Fur the rmore  t h e  school  environment does not  resemble the 

home env i ronment .  The p r o c e s s  o f  e d u c a t i o n  more o f t e n  t h a n  n o t  

r e q u i r e s  t h a t  e d u c a t o r s  have  s p e c i a l i z e d  knowledge and t r a i n i n g  not  

possessed by many parents .  Teachers are requ i red  t o  provide s tuden t s ,  

who e x h i b i t  a broad r a n g e  o f  c h a r a c t e r i s t i c s  and experiences,  with 

i n d i v i d u a l  i n s t r u c t i o n  while superv i s ing  o t h e r  s t u d e n t s  p r o g r e s s  i n  

t h e  c l a s s .  The p r u d e n t  p a r e n t  s t a n d a r d  t h e n  h a s  l i m i t e d  u s e  and 

a c c e p t a b i l i  t y  given c u r r e n t  expec ta t ions  and s o c i e  t a1 g o a l s  ( F o s t e r ,  

1 9 8 7 ,  p. 2 1 5 ) .  T h i s  m i g h t  t h e n  l e a d  t o  t h e  development  o f  a 

v o c a t i o n a l  o r  p r o f e s s i o n a l  s t a n d a r d  o f  c a r e  f o r  d e t e r m i n i n g  t h e  

minimum acceptable  l e v e l  of competence w i t h i n  a  school s e t t i n g .  



l e  t e a c h e r  s t a n d a r d .  It could a l s o  be argued t h a t  the 

student- teacher r e l a t i o n s h i p  is one t h a t  i s  very s p e c i a l ;  and one t o  

which t h e  law h a s  a t t a c h e d  a du ty  t o  engage i n  p o s i t i v e  conduct f o r  

the  b e n e f i t  of another  (Fos te r ,  1987, p. 184-186). A s  Fleming (1971)  

has noted: 

t h e r e  is s t r o n g  suppor t  f o r  a  duty of  a f f i r m a t i v e  care ,  
inc lud ing  a id  and rescue ,  i n c i d e n t a l  t o  c e r t a i n  s p e c i a l  
r e l a t i o n s  . . . To . . . t h e s e  t h e  law h a s  long  come t o  
a t t a c h  e x c e p t i o n a l  o b l i g a t i o n s  o f  p r o t e c t i v e  c a r e ,  
because  o f  the p e c u l i a r  vantage by one pa r ty  t o  such a 
r e l a t i o n  i n  preventing a c c i d e n t s  and a c o r r e s p o n d i n g  
dependence by t h e  o the r  on such help. Once it has come 
t o  be held t h a t  this imparted a duty  from t h e  former t o  
s a f e g u a r d  t h e  l a t t e r  even  from perils not  of his own 
making, i t  is but  a s h o r t  s t e p  t o  i n s i s t  a l s o  on a  du ty  
t o  a i d  and rescue  so  long a s  t h e  l a t t e r  remained w i t h i n  
h i s  p r o t e c t i v e  pale. (p. 143). 

E d u c a t o r s  h o l d  themselves  out  t o  t h e  publ ic  as providing a very 

worthwhile se rv ice .  I n  r e t u r n ,  t eachers  r e c e i v e  a n  economic b e n e f i t  

from t h e  s t u d e n t - t e a c h e r  r e l a t i o n s h i p .  Because t h e  r e l a t i o n s h i p  is 

one  w h i c h  t h e  t e a c h e r  e x e r c i s e s  power  o v e r  t h e  i n t e l l e c t u a l  

development  of t h e  s t u d e n t ,  i t  c o u l d  be a r g u e d  t h a t  t h e  former is 

under a duty t o  rescue  the  la t ter  from t h e  nabyss of  ignorancen and t o  

e x e r c i s e  c a r e  i n  doing so. This duty would inc lude  competent teaching 

and would r e q u i r e  a s t andard  of c a r e  greater t h a n  t h o s e  p r e v i o u s l y  

mentioned. 



p r o f e ~ ~ l  s t a ~ d a r d .  I t  h a s  b e e n  s u g g e s t e d  t h a t  t h e  

appropr ia t e  s tandard  of  c a r e  f o r  d e t e r m i n i n g  t h e  minimum a c c e p t  a b l e  

l e v e l  of conduct i n  educat ional  malprac t ice  cases should be drawn from 

the  p ro fess iona l  group t o  which e d u c a t o r s  be long.  Thus, a t e a c h e r  

w o u l d  b e  judged n o t  by t h e  " r e a s o n a b l e  manw s t a n d a r d  a p p l i e d  i n  

ordinary  negligence cases, b u t  by a compar i son  t o  h i s  p r o f e s s i o n a l  

peers. T h i s  would inc lude  a comparison wi th  col leagues  i n  h i s  own o r  

s i m i l a r  community and under  s i m i l a r  c i r c u m s t a n c e s ,  and w i t h  t h o s e  

members  who e n j o y  t h e  same s t a t u s  and p r o f e s s  t h e  same l e v e l  of  

s p e c i a l i z a t i o n  (Fos te r ,  1987, pp. 223-2241. 

Because of t h e  a b s t r a c t  q u a l i t y  o f  e d u c a t i o n  and t h e  l a c k  of 

consensus about what c o n s t i t u t e s  "sound e d u c a t i o n a l  p r a c  t i c e s n ,  i t  

becomes ve ry  d i f f i c u l t  t o  determine how a r'easonably c a r e f u l  educator  

would have ac ted  (Funston, 1981, p. 780). This s tandard  of care would 

have  t o  r e f l e c t  the  t eacher ' s  q u a l i f i c a t i o n s ,  l e v e l  of c e r t i f i c a t i o n ,  

yea r s  of teaching experience as w e l l  a s  the  s tuden t s '  ages and m e n t a l  

a b i l i t i e s .  Although t h i s  s t a n d a r d  may be  d i f f i c u l t  t o  e s t a b l i s h ,  

t e a c h e r s  d o  h o l d  t h e m s e l v e s  o u t  a s  p o s s e s s i n g  s p e c i a l  s k i l l s  and 

k n o w l e d g e .  Need less  t o  s a y ,  t h e  g e n e r a l  p u b l i c  e x p e c t s  them t o  

perform accordingly. 

Once a n  a p p r o p r i a t e  s t a n d a r d  i s  e s t a b l i s h e d ,  i t  must then be 

shown t h a t  it has been breached by the  defendant. The p l a i n t i f f  must  



p r o v e  t h a t  the  educator  f a i l e d  t o  meet t h a t  minimum s tandard  of care.  

The p l a i n t i f f  would c a l l  w i t n e s s e s  t o  g i v e  a n  n e x p e r t  o p i n i o n n  on 

whe the r  t h e  d e f e n d a n t  ' s a c t i o n  complied with the s k i l l  and l e a r n i n g  

o r d i n a r i l y  e x e r c i s e d  i n  t h e  p r o f e s s i o n ,  a n d  w h e t h e r  i t  was 

p r o f e s s i o n a l l y  a c c e p t a b l e  conduc t .  I n  a d d i t i o n ,  the p l a i n t i f f  may 

a t tempt  t o  prove an  educator ' s  breach of duty  by es tab l i sh ing :  

h i s  l a c k  o f  p r o p e r  c e r t i f i c a t i o n ;  o r  h i s  f a i l u r e  t o  
comply wi th  l e g i s l a t i v e  s t a t u t e s  (m A&) governing 
s u c h  matters  as  t h e  m e t h o d s  o f  i n s t r u c t i o n  a n d  
i n s t r u c t i o n a l  materials t o  be used i n  t h e  c o n t e n t  o f ,  
t h e  time t o  be devo ted  t o  and t h e  as sessment  of t h e  
t e a c h i n g  o f  p a r t i c u l a r  s u b j e c t ,  s k i l l s  a n d  
programmes (Fos te r ,  1987, p. 225). 

S i m i l a r l y ,  o t h e r  evidence  such as peer and s tuden t  evaluat ions ,  

testimony by pa ren t s  and community members, p a s t  r e v i e w  r e p o r t s  and 

c l a s s  achievement scores  may be introduced t o  show t h a t  the educator ' s  

performance f e l l  below the  minimumally acceptable  l e v e l .  

I n  d e c i d i n g  w h e t h e r  t h e  e d u c a t o r  h a s  b reached  h i s  d u t y  t o  

educate,  the  c o u r t  must make a f a c t u a l  de te rmina t ion  c o n c e r n i n g  what 

was o r  was not  done f o r  the  s tuden t  given t h e  surrounding condit ions.  

I n  the  s i t u a t i o n  where negligence is a l l e g e d ,  much o f  t h e  e v i d e n c e ,  

may be  c i r c u m s t a n t i a l .  I n  t h i s  case, t h e  burden of overcoming t h a t  

c i r cums tan t i a l  evidence would f a l l  t o  t h e  d e f e n d a n t  ( L i n d e n ,  1 971, 

p .  7 8 ) .  The o v e r a l l  o n u s  o f  p roof  would s t i l l  remain  w i t h  t h e  

p l a i n t i f f  t o  e s t a b l i s h  a n e g l i g e n t  a c t  b u t  i t  would be up t o  t h e  

d e f e n d a n t  t o  e x p l a i n  "away t h e  compelling circumstancesn o r  absolve 



himself from r e s p o n s i b i l i t y  (Fos te r ,  1987, pp. 226-228). 

Causation 

A n o t h e r  i s s u e  t h a t  must be a d d r e s s e d  is  p r o v i n g  c a u s a t i o n .  

Causation is perhaps one of t h e  most d i f f i c u l t  of a l l  j u r i s p r u d e n t i a l  

c o n c e p t s .  The f i rs t  t a s k  i n  a t t r i b u t i n g  legal r e s p o n s i b i l i t y  f o r  a 

p a r t i c u l a r  i n j u r y  is t o  a s c e r t a i n  whether the  defendant 's  conduc t was 

a c a u s a l l y  r e l e v a n t  f a c t o r  (Fleming, 1971, p. 169). The defendant ' s  

conduct must cause t h e  p l a i n t i f f ' s  l o s s  o r  else t h e r e  i s  no l i a b i l i t y .  

I n  o t h e r  words,  t h e r e  must be some c o n n e c t i o n  o r  l i n k  between t h e  

w r o n g f u l  a c t  and t h e  damage ;  t h e  ha rm m u s t  r e s u l t  f r o m  o r  b e  

a t t r i b u t e d  t o  t h e  a c t  o f  t h e  wrongdoer .  I n  e s s e n c e ,  t h e  mere 

e s t a b l i s h m e n t  o f  some c a u s a l  l i n k  i s  n b t  s u f f i c i e n t  t o  e s t a b l i s h  

l i a b i l i t y .  The damage must be d i r e c t l y  connected t o  t h e  behaviour. 

The c o u r t s  have adopted a common sense approach t o  the  problem of 

c a u s a t i o n .  The most commonly employed t e c h n i q u e  f o r  d e t e r m i n i n g  

causat ion-in-fact  is the  "but f o r n  test. For example, i f  the  acc ident  

would n o t  have  o c c u r r e d  b u t  f o r  t h e  defendants t  negl igent ,  then h i s  

conduct is a cause of t h e  i n j u r y .  If, however, t h e  a c c i d e n t  would 

h a v e  o c c u r r e d  j u s t  t h e  same, whe the r  o r  n o t  t h e  d e f e n d a n t  a c t e d  

neg l igen t ly ,  then h i s  conduct i s  not  a cause of t h e  l o s s .  Thus, t h e  

ac t  of t h e  defendant must have made a di f ference .  If h i s  conduct had 

nothing t o  do  w i t h  t h e  l o s s ,  he  e s c a p e s  l i a b i l i t y .  I n  s i t u a t i o n s  

where  t h e r e  a r e  m u l t i p l e  causes, the  "but f o r n  r u l e  may be d i f f i c u l t  



t o  a p p l y .  Respons ib i l i ty  may be divided up based on t h e  premise t h a t  

those c o n t r i b u t i n g  a c t s  were both s u f f i c i e n t  and n e c e s s a r y  t o  c a u s e  

in jury .  

Once a c a u s a l  r e l a t i o n s h i p  h a s  been e s t a b l i s h e d  between t h e  

defendant ' s  behaviour and the  p l a i n t i f f ' s  damage, the  c o u r t s  w i l l  then 

a s k  w h e t h e r  t h e  damage was  s u f f i c i e n t l y  f o r e s e e a b l e  t o  ground 

l i a b i l i t y .  The t a s k  i s  t o  select those f a c t o r s  t h a t  are s i g n i f i c a n t  

t o  j u s t i f y  l i a b i l i t y  and t h e n  t o  draw a l i n e  a s  t o  t h e  d e g r e e  of 

compensa t ion  awarded.  The d e f e n d a n t ' s  b e h a v i o u r  m u s t  b e  t h e  

" p r o x i m a t e n  c a u s e  o f  t h e  harm and t h e  consequence  must n o t  be 

"rembten. When d e a l i n g  w i t h  t h i s  i s s u e ,  t h e  c o u r t s  w i l l  u s e  

" d i r e c t n e s s  a n d  f o r e s e e a b i l i t y n  a s  t h e  tes ts  f o r  r e m o t e n e s s  o r  

r ecogn i t ion  of  a l e g a l l y  recognized duty  of care. When d e a l i n g  w i t h  

p o l i c y  i s s u e s  t h e  c o u r t s  may deny recovery by r e l y i n g  on t h e  d o c t r i n e  

of  remoteness. 

I n  e d u c a t i o n a l  n e g l i g e n c e ,  t h e  p l a i n t i f f  must prove  t h a t  h i s  

educat ional  f a i l u r e  was t h e  d i r e c t  r e s u l t  o f  a t e a c h e r ' s  n e g l i g e n t  

i n s t r u c t i o n .  The s t u d e n t  w o u l d  be r e q u i r e d  t o  prove  t h a t  h i s  

substandard performance was n o t  t h e  consequence  o f  h i s  own l a c k  o f  

i n t e l l i g e n c e ,  a p t i t u d e ,  d i l i g e n c e ,  a t t i t u d e  o r  ambition (Pat terson,  

1976; pp. 790-796). The p l a i n t i f f  would have  t o  e s t a b l i s h  t h a t  t h e  

d e f e n d a n t s '  n e g l i g e n t  a c t i o n  was t h e  nproximaten cause of the  harm: 

the  consequence must not be t o o  nremoten. This approach  would l i m i t  

t h e  l i a b i l i t y  o f  t h e  d e f e n d a n t  f o r  o n l y  r e a s o n a b l y  f o r e s e e a b l e  



consequences. The c o u r t s  would have t o  cons ider  such mat t e r s  as: was 

t h e r e  a  " n a t u r a l  and c o n t i n u o u s n  sequence  between t h e  c a u s e  a n d  

e f f e c t ,  was t h e  conduc t  a  n s u b s t a n t i a l  f a c t o r n  i n  p r o d u c i n g  t h e  

r e s u l t ,  was t h e r e  a " d i r e c t  c o n n e c t i o n n ,  and was t h e  r e s u l t  " too  

r e m o t e n  g i v e n  t h e  time and p l a c e  of the occurrence (Loscalzo, 1985, 

P. 605)-  

The m u l t i p l i c i t y  o f  f a c t o r s  a f f e c t i n g  t h e  l e a r n i n g  p r o c e s s ,  

coupled wi th  t h e  l a c k  of a  c l e a r  u n d e r s t a n d i n g  o f  t h e  impac t  s u c h  

f a c t o r s  have  on l e a r n i n g ,  makes it extremely d i f f i c u l t  t o  prove that 

t h e  e d u c a t o r ' s  n e g l i g e n c e  was a  c a u s e - i n - f a c t  o f  a  s t u d e n t s 1  

i l l i t e r a c y  o r  o t h e r  e d u c a t i o n a l  f a i l i n g .  One way a  p l a i n t i f f  could 

prove "teacher-induced f a i l u r e  " would be t o  p r e s e n t  a  c o m p a r a t i v e  

s t a t i s t i c a l  a n a l y s i s .  Using t h i s  method o f  proof  t h e  p l a i n t i f f  

e s t a b l i s h e s  causa t ion  by proving t h a t  a c l a s s  of which he was a  member 

performed s i g n i f i c a n t l y  p o o r e r  t h a n  d i d  c l a s s e s  i d e n t i c a l  i n  a l l  

e s s e n t i a l  a s p e c t s  except  t h a t  they were taught  by another  teacher  (see 

P a t t e r s o n ,  1 9 7 6 ,  p. 790-796 f o r  a d e s c r i p t i o n  o f  some o f  t h e  

d i f f i c u l t i e s  pursuing t h i s  a p p r o a c h ) .  T h i s  a n a l y s i s  may n o t  p r o v e  

n e g l i g e n c e  but  merely t h a t  the  q u a l i t y  of  a  t eacher ' s  performance was 

d i f f e r e n t  t o  t h a t  of a  teacher  i n  the  comparison c las s .  The p l a i n t i f f  

would s t i l l  have  t o  prove  n e g l i g e n c e  and c a u s a t i o n  of harm. This 

a p p r o a c h ,  a l r e a d y  a t t e m p t e d  i n  t h e  U n i t e d  S t a t e s ,  may b e  more  

app l i cab le  t o  c l a s s  a c t i o n  s u i t s  r a t h e r  than ind iv idua l  law s u i t s .  



F i n a l l y ,  t h e  i n j u r y  must be a  na tu ra l ,  probable and fo reseeab le  

c o n s e q u e n c e  o f  t h e  d e f e n d a n t ' s  c o n d u c t .  The p l a i n t i f f  m u s t  

d e m o n s t r a t e  t h a t  h e  su f fe red  a l e g a l l y  compensable in ju ry .  Clear ly ,  

not  l e a r n i n g  is a fo reseeab le  r i s k  o f  n e g l i g e n t  t e a c h i n g .  However, 

some c o u r t s  have held t h a t  t h e  law is not  meant t o  p ro tec t  a g a i n s t  t h e  

w i n j u r y  of ignorancen. The c o u r t s  have held t h a t  any harm incurred  by 

e d u c a t i o n a l  negligence does not  conform t o  t h e  accepted understanding 

of t o r t i o u s  i n j u r y  -- f o r  example, such harm has  n o t  h e r e t o f o r e  been 

l e g a l l y  recognized a s  compensable. 

A p l a i n t i f f  could argue t h a t  l a c k  o f  adequate s k i l l s  and l o s s  of 

p o t e n t i a l  ea rn ing  parer  c o n s t i t u t e  compensable i n j u r y  r a t h e r  t h a n  a  

l o s s  o f  a mere e x p e c t a n c y  i n t e r e s t  -- t h a t  is, o n l y  a  p o s s i b l e  

economic advan tage .  Recovery f o r  n e g l i g e n t l y  i n d u c e d  l o s s  o f  

p r o s p e c t i v e  pecuniary b e n e f i t s  may n e c e s s i t a t e  t h e  demonstration t h a t  

a  s p e c i a l  r e l a t i o n s h i p  e x i s t s  between t h e  p a r t i e s  -- i.e. t h a t  t h e  

t e a c h e r  i s  a  f i d u c i a r y  vis-a-vis t h e  student .  Arguably, the  teacher- 

s t u d e n t  r e l a t i o n s h i p  h a s  two s p e c i a l  a s p e c t s  w h i c h  may p e r m i t  

r e c o v e r y :  f i rs t ,  t h e  l a w  mandates t h e  ex i s t ence  of the r e l a t i o n s h i p  

and second, i n d i v i d u a l s  and s o c i e t y  r e l y  on t h e  e f f e c t i v e n e s s  o f  t h e  

r e l a t i o n s h i p  t o  p r o d u c e  a n  i n f o r m e d  populace .  To s a t i s f y  t h e  

f o r e s e e a b i l i t y  r e q u i r e m e n t ,  t h e  p l a i n t i f f  would have  t o  p r o v i d e  

evidence showing t h a t  the  conduct of the defendant was so  unreasonable 

as t o  r ender  l e a r n i n g  c l e a r l y  improbable. 



The p l a i n t i f f  should probably avoid the  terms i n t e l l e c t u a l  harm, 

mental stress or psychological damage a s  these terms do not have c l e a r  

meanings. Instead the  p l a i n t i f f  should advance a claim of w f a i l u r e  t o  

l e a r n w  o r  n f u n c t i o n a l  i l l i t e r a c y w .  These terms can be measu red  

a g a i n s t  s p e c i f i c  c r i t e r i a  -- achievement tests, minimum competency 

t e s t s ,  reading and w r i t i n g  t e s t s ,  e t c .  The i n a b i l i t y  t o  r ead  and 

wri te  a t  a minimal ly  a c c e p t a b l e  l e v e l  can  e a s i l y  be v e r i f i e d  by 

es tab l i sh ing  t e s t i n g  methods and i n  f a c t  is far ea s i e r  t o  i d e n t i e  and 

m e a s u r e  than  many t o r t  i n j u r i e s ,  i.e. f u t u r e  income l o s s  f o r  an 

i n j u r e d  c h i l d .  D i f f i c u l t i e s ,  do  a r i s e ,  however ,  a s  t o  how t o  

compensate f o r  the in jury  (Tracey, 1980, p. 581-582). - 
The primary funct ion of t o r t  law is t o  provide a means of redress  

and compensation. A t  l e a s t  three  remedies might be appl icable  i n  the  

school context : 

1. removal of an incompetent teacher ( in junc t ion)  
2. p r o v i s i o n  f o r  remedia l  i n s t r u c t i o n  t o  c o r r e c t  t h e  

problem ( r e c t i f i c a t i o n )  
3. monetary compensation f o r  l o s s  o f  f u t u r e  income o r  

o p p o r t u n i t i e s  (damages) and  t o  o f f s e t  a d d i t i o n a l  
educational cos t s  ( spec ia l  damages). 

The l e a s t  appropriate remedy would be the grant ing of a monetary award 

a s  i t  is not the  r o l e  of schools t o  a s s u r e  c e r t a i n  l e v e l s  of income 

upon gradua t ion .  A p l a i n t i f f  could a rgue  t ha t  there  was a l o s s  of 

expectancy o r  a f a i l u r e  t o  receive a benef i t  a s  the  r e s u l t  of f a i l u r e  

t o  l e a r n .  Recovery, however, would be denied i f  t h e r e  was no t  a 



s u f f i c i e n t  degree of c e r t a i n t y  t h a t  t h e  a n t i c i p a t e d  b e n e f i t  would have 

been received.  If a  l o s s  of b e n e f i t  c o u l d  be e s t a b l i s h e d ,  t h e n  t h e  

v a l u a t i o n  of the  l o s s  would be ca lcu la ted  t o  t h a t  degree of c e r t a i n t y  

( i . e . ,  i f  t h e  l o s s  i s  $100,000 and t h e r e  is  a c o n t i n g e n c y  o f  20% 

a t t a c h e d  t o  such  l o s s ,  t h e  award should be $80,000). The op t ion  of 

r e c t i f i c a t i o n  is  o n l y  u s e f u l  if t h e  p l a i n t i f f  h a s  n o t  i n c u r r e d  

i r r e v o c a b l e  harm o r  in ju ry .  Damages would be l i m i t e d  t o  t h e  c o s t  of 

r e c t i f i c a t i o n  and poss ib ly  those wages l o s t  dur ing  t h a t  pe r iod  o f  re- 

i n s t r u c t i o n .  The o p t i o n  o f  removing an  incompetent teacher  has t h e  

advantages of  being r e l a t i v e l y  c o s t - f r e e  as  w e l l  a s  e l i m i n a t i n g  t h e  

p o s s i b i l i t y  o f  f u t u r e  harm t o  o t h e r  s i m i l a r l y  s i t u a t e d  s t u d e n t s .  

U n f o r t u n a t e l y ,  i t  d o e s  n o t h i n g  t o  make whole t h e  s t u d e n t  who h a s  

a l r e a d y  s u f f e r e d  a t  t h e  hands  of t h e  incompetent teacher.  Fur ther ,  

the  "public goodn nature  of  t h i s  remedy would l e a d  t o  few, i f  any ,  

a c t i o n s  b e i n g  b r o u g h t  by i n d i v i d u a l  p l a i n t i f f s  t h u s ,  i n  e f f e c t ,  

i n s u l a t i n g  the  incompetent teacher.  

I n  l i e u  of the  above d i f f i c u l t i e s ,  i t  might be advisable  f o r  the  

p l a i n t i f f  t o  first seek removal of t h e  i n c o m p e t e n t  t e a c h e r  and t h e n  

s e e k  damages r e p r e s e n t i n g  t h e  c o s t  o f  remedial  i n s t r u c t i o n  and any 

wage l o s s  accruing dur ing t h a t  period. A claim f o r  damages r e f l e c t i n g  

d i m i n i s h e d  e a r n i n g s  s h o u l d  o n l y  be pursued a f t e r  l i a b i l i t y  has been 

e s t a b l i s h e d  i n  s u i t s  f o r  t e a c h e r  d i s m i s s a l  a n d  r e c t i f i c a t i o n  

(Pa t t e r son ,  1976, pp. 757-7601. 



Tort -e~resent- 

The t a sk  o f  p r o v i n g  n e g l i g e n c e  may be l e ss  f o r m i d a b l e  if t h e  

p l a i n t i f f  can prove t h e  teacher  i n t e n t i o n a l l y  o r  maliciously acted t o  

i n j u r e  t h e  student .  Such a n  " i n t e n t i o n a l  t o r t  would a d d i t i o n a l l y  

o p e n  t h e  d o o r  f o r  a c l a i m  of non-compensatory damages known a s  

"punit iven o r  "aggravatedn damages -- these  awards may be l a r g e r  t h a n  

t h e  sum of a l l  compensatory claims. 

An i n t e n t i o n a l  t o r t  is one i n  which t h e  wrongdoer e i t h e r  d e s i r e s  

t o  b r ing  about a r e s u l t  (i.e., an i n j u r y  t o  another) ,  o r  be l i eves  t h a t  

t h e  r e s u l t  i s  s u b s t a n t i a l l y  c e r t a i n  t o  fo l low from h i s  ac t ions .  A 

negl igent  t o r t  is one where t h e  d e f e n d a n t ,  as a r e a s o n a b l e  pe r son ,  

s h o u l d  have f o r e s e e n  ( b u t  d i d  not  i n  f a c t  fo resee )  t h a t  h i s  conduct 

involved a r i s k  of harm t o  o the rs ,  though f a l l i n g  s h o r t  of s u b s t a n t i a l  

c e r t a i n t y  t h a t  such  a r e s u l t  would e n s u e  (Fleming,  197 1 ,  p. 74). 

T h e r e f o r e ,  i t  cou ld  be a rgued  t h a t  t h e  i n t e n t i o n a l  d e n i a l  o f  a n  

educat ional  b e n e f i t  may c o n s t i t u t e  an argument f o r  compensation. 

A more promising approach f o r  e s t a b l i s h i n g  a cause of a c t i o n  f o r  

e d u c a t i o n a l  n e g l i g e n c e  would be t o  a r g u e  t h a t ,  by i n a c c u r a t e l y  

represen t ing  a s t u d e n t  s e d u c a t i o n a l  p r o g r e s s  and competence,  t h e  

t e a c h e r  s h o u l d  be  l i a b l e  i n  damages  f o r  m i s r e p r e s e n t a t i o n .  

Misrepresentat ions are usua l ly  conveyed by words, o r a l  o r  w r i t t e n ,  but  

may c o n s i s t  of  any o t h e r  form of conduct which c r e a t e s  a misleading 

impression. An example of misrepresenta t ion would be the  t e a c h e r  who 

i s s u e s  a s a t i s f a c t o r y  progress r e p o r t  about a s tuden t  whom the  teacher  



knows, o r  s h o u l d  know, i s  n o t  p r o g r e s s i n g  s a t i s f a c t o r i l y .  Another 

example of  misrepresenta t ion  would be the  t e a c h e r  who claims t o  have  

c e r t a i n  q u a l i f i c a t i o n s  t o  t e a c h  w i t h i n  a given s u b j e c t  area and i n  

f a c t  d o e s  n o t  have  t h e  a p p r o p r i a t e  c e r t i f i c a t i o n  o r  l e v e l  o f  

knowledge. A s t u d e n t  who h a s  been repeatedly  promoted and has been 

repor ted  t o  be working a t  o r  near grade l e v e l ,  s h o u l d  b e  a b l e  t o  s u e  

t h e  schools  f o r  misrepresenta t ion  when he d i scovers  a t  graduat ion  t h a t  

he is f u n c t i o n a l l y  i l l i t e ra te .  The s c h o o l  h a s  a  r e s p o n s i b i l i t y  t o  

keep  p a r e n t s  and s t u d e n t s  a c c u r a t e l y  informed a b o u t  t h e  s tuden t ' s  
4 

progress  (B. C. School Act, 1979, s e c t i o n  148). A school ,  t h e r e f o r e ,  

t h a t  i n a c c u r a t e l y  r e p r e s e n t s  a s t u d e n t ' s  competence should be held 

r e spons ib le  f o r  any damage t o  t h e  s tuden t  r e s u l t i n g  from r e l i a n c e  on 

t h a t  misrepresenta t ion  (Funston, 1981, pp. 763-7661. 

The t o r t  a c t i o n  of d e c e i t  r e q u i r e s  proof of  a f r a u d u l e n t  i n t e n t  

and o n l y  m i s r e p r e s e n t a t i o n s  of e x i s t i n g  o r  p a s t  f a c t  are act ionable.  

The aforementioned examples c o u l d  well meet t h e  e l e m e n t  f o r  a  t o r t  

a c t i o n  i n  d e c e i t .  These e l e m e n t s  i n c l u d e  (Presser, 1971, pp. 685- 

686): 

1. a false r e p r e s e n t a t i o n  about a pas t  o r  cu r ren t  s t a t e  of 
affairs made by the  defendant;  

2. the  knowledge t h a t  the  r e p r e s e n t a t i o n  is false o r ,  what 
is regarded as equivalent ,  t h a t  he  h a s  not  a  s u f f i c i e n t  
b a s i s  of  information t o  make a dec i s ion ;  

3. a n  i n t e n t i o n  t o  i n d u c e  t h e  p l a i n t i f f  t o  a c t  o r  t o  
r e f r a i n  from a c t i o n  i n  r e l i a n c e  upon t h e  representa-  
t i o n ;  

4. a j u s t i f i a b l e  r e l i a n c e  upon t h e  r e p r e s e n t a t i o n  on t h e  
p a r t  of the  p l a i n t i f f ,  i n  t ak ing  a c t i o n  o r  r e f r a i n i n g  



from it; and 
5. darnage t o  t h e  p l a i n t i f f  r e s u l t i n g  from such re l i ance .  - 

Although t h e  c a u s e s  o f  a c t i o n  d i s c u s s e d  above a r e  p o s s i b l e  

avenues  o f  r e d r e s s  f o r  p l a i n t i f f s ,  o t h e r  bases f o r  l i a b i l i t y  should 

a l s o  be c o n s i d e r e d .  T h e s e  i n c l u d e  b r e a c h  o f  c o n t r a c t  a n d  a n  

i n f r i n g e m e n t  o f  a c o n s t i t u t i o n a l  r i g h t  under Sec t ion  7 o r  15 of 

CanadianCharterQfRinhtsandFreedoms* - 
The law o f  c o n t r a c t s  may p r o v i d e  s e v e r a l  arguments which might 

support  an educat ional  m a l p r a c t i c e  l a w s u i t .  It c a n  be a rgued  t h a t  

t h e r e  is a  c o n t r a c t  between t eachers  and s t u d e n t s  and between school  

boards and s tuden t s ,  and t h a t  an impl ied  term o f  t h e  c o n t r a c t  is  t o  

p r o v i d e  competent ins t ruc t ion .  This theory is more a t t r a c t i v e  i n  t h e  

p r i v a t e  school  s e t t i n g  (and poss ib ly  the  post  secondary s e t t i n g )  where 

s t u d e n t s  and pa ren t s  have the  opt ion  o f  seeking an  education elsewhere 

( Jan i sch ,  1980, pp. 495-500). An a c t i o n  f o r  breach of c o n t r a c t  a r i s e s  

where a n  i n s t i t u t i o n  accep t s  a  s t u d e n t ' s  t u i t i o n  fees and then f a i l s  

t o  provide the  e d u c a t i o n a l  s e r v i c e s  b a r g a i n e d  f o r  by t h e  s t u d e n t .  

Another argument c o u l d  be made on t h e  theory t h a t  a  con t rac t  e x i s t s  

between the  parents  and a  school  board. Parents  ( a s  homeowners) pay 

s c h o o l  t a x e s  and e d u c a t i o n  s t a t u t e s  s t i p u l a t e  compulsory at tendance 

f o r  s t u d e n t s  ages  7 - 15. Thus, t h e r e  is an implied c o n t r a c t  between 



p a r e n t s  and school  boards (which is f o r  t h e  b e n e f i t  of the  s tuden t  -- 
i.e. a c o n t r a c t  wi th  a t h i r d  pa r ty  benef i c i a ry )  which may be sued upon 

i n  t h e  e v e n t  of its breach. Arguably, t h e r e  is an implied promise of  

competent i n s t r u c t i o n .  The parents ,  on the  behalf  of  the  s tuden t  ( t h e  

t h i r d  p a r t y  b e n e f i c i a r y )  may have  a r i g h t  t o  r e c o v e r  damages f o r  

breach of  c o n t r a c t  (Pa t t e r son ,  1 976, pp. 784-7891. 

A key e l e m e n t  i n  a c o n t r a c t  is neonsiderat ionn.  For a c o n t r a c t  

t o  be binding, both pa ren t s  and s t u d e n t s  must  r e c e i v e  some form of  

c o n s i d e r a t i o n .  A promise of a b e n e f i t  is not  l e g a l l y  binding u n l e s s  

there is an  exchange o f  va lues  between t h e  two p a r t i e s .  One o f  t h e  

d e f e c t s  of the contract-based theory of recovery is t h e  absence of any 

"bargained-f o r n  exchange. The fact t h a t  s tuden t s ,  through l e g i s l a t e d  

compulsory at tendance,  must a t t end  school  argues a g a i n s t  at tendance as 

a form c o n s i d e r a t i o n .  At tendance  is  t h e  s u b j e c t  matter o f  t h e  

c o n t r a c t ,  n o t  t h e  b e n e f i t  g i v e n  up. On t h e  o t h e r  hand, t h e  school  

cannot r e f u s e  t o  accept  the  s tuden t  and t o  do s o  may w e l l  c o n s t i t u t e  a 

breach of cont rac t .  The most l o g i c a l  candidate  f o r  nconsidera t ionn is 

the  payment of school  t axes  on the  one hand and the  promise t o  provide 

a minimally adequate education on t h e  other .  However, where does t h i s  

argument l eave  parents  who pay no school  t axes  ( p e r h a p s  because  t h e y  

a r e  r e n t e r s )  ? Even though t h e i r  r e n t  may r e f l e c t  school t a x  l e v i e s ,  

t h e r e  is no c o n t r a c t  a c t i o n  because  of t h e  l e g a l  d o c t r i n e  known a s  

" p r i v i t y  o f  c o n t r a c t n  which ho lds  t h a t  only c o n t r a c t i n g  p a r t i e s  can 

sue o r  be sued under the  cont rac t .  



Another o b s t a c l e  t h a t  might  need t o  be overcome is t h e  a c t u a l  

i n t e n t  o f  t h e  c o n t r a c t  -- i s  i t  i n t e n d e d  t o  b e n e f i t  t h e  w h o l e  

communi ty  o r  t h e  i n d i v i d u a l  p e r  s e ?  If compulsory  e d u c a t i o n  i s  

designed t o  b e n e f i t  t he  e n t i r e  community, then  a n  i n d i v i d u a l  s t u d e n t  

could no t  maintain an a c t i o n  t o  enforce  t h e  con t rac t .  

F i n a l l y ,  i t  s h o u l d  be no ted  t h a t  t h e  l a w  o f  c o n t r a c t s  h a s  

h A s t o r i c a l l y  been  l ess  f l e x i b l e  than t h e  law of  t o r t s  and much less 

r e c e p t i v e  t o  n o v e l  c i r c u m s t a n c e s .  G i v e n  t h e  f a c t  t h a t  p u b l i c  

e d u c a t i o n  may be  q u a s i - c o n t r a c t u a l  i n  na ture ,  t h e  p l a i n t i f f  may no t  

want t o  r e l y  s o l e l y  on this area of t h e  law when p u r s u i n g  a c a u s e  o f  

weducational  malprac ticen. 

The Canadian m t e r  nf Rinhts and Freed01 adds another  dimension 

t o  educat ional  malprac t ice  and may provide f u r t h e r  l e g a l  r e c o u r s e  f o r  

the  p l a i n t i f f .  I n  p a r t i c u l a r ,  s e c t i o n  7 o f  the  m t e r  states: 

Everyone has t h e  right t o  l i fe ,  l i b e r t y  and s e c u r i t y  o f  
the  person and t h e  r i g h t  n o t  t o  be d e p r i v e d  t h e r e o f  
except  i n  accordance wi th  the  p r i n c i p l e s  of  fundamental 
j u s t i c e .  

Even though the Charter does not  s p e c i f i c a l l y  provide f o r  the  r i g h t  o r  

en t i t l ement  t o  an education,  t h e  n l i b e r t y n  re fe rence  has t h e  p o t e n t i a l  

o f  i n d i r e c t l y  g u a r a n t e e i n g  a r i g h t  t o  a  p u b l i c  s c h o o l  e d u c a t i o n  

(Anderson, 1986, pp. 183-1891. An education can be seen a s  a  means of 



e a r n i n g  a n  a d e q u a t e  l i v e l i h o o d ,  permi t t ing  enjoyment of l i f e  t o  t h e  

f u l l e s t ,  a n d  h e l p i n g  i n d i v i d u a l s  f u l f i l l  t h e  d u t i e s  a n d  

r e s p o n s i b i l i t i e s  o f  a  good c i t i z e n .  An e d u c a t i o n ,  i n  t h a t  i t  

supposedly reflects the  values  and goa l s  of a community can be seen a s  

v i t a l  and bas ic  t o  a  c i v i l i z e d  socie ty .  

An argument could a l s o  be made r e l y i n g  on the  e n t i t l e m e n t  t h e o r y  

of p u b l i c  b e n e f i t s  (Pat terson,  1976, pp. 772-7751. That argument may 

be inheren t  i n  s e c t i o n  15(1) ,  which provides: 

Every i n d i v i d u a l  is equal  before  and under the  law and 
has t h e  r i g h t  t o  the  equal  p ro tec t ion  and equal b e n e f i t  
o f  t h e  law w i t h o u t  d i sc r imina t ion  based on race ,  sex,  
age o r  mental o r  physica l  d i s a b i l i t y .  

Z 

If e v e r y  i n d i v i d u a l  has a r i g h t  t o  t h e  equal b e n e f i t  of the  law, then 

i t  seems reasonable t h a t  every ind iv idua l  is e n t i t l e d  t o  r ece ive  those 

b e n e f i t s  which t h e  s t a t e  p r o v i d e s  t o  t h e  p u b l i c  ( F u n s t o n ,  1981,  

pp. 766-771). If these  e n t i t l e m e n t s  are denied, o r  i f  a n  i n d i v i d u a l  

c a n  demonst ra te  t h a t  he is s i m i l a r l y  s i t u a t e d  t o  an ind iv idua l  who is 

rece iv ing  a  p a r t i c u l a r  b e n e f i t ,  t he  f irst  i n d i v i d u a l  may be a b l e  t o  

demand t h e  same benef i t  o r  compensation i n  l i e u  thereof.  

A claim u n d e r  t h e  w t e r  may be  a n  a l t e r n a t i v e  s o u r c e  o f  

r e c o u r s e  p r o v i d i n g  a  s i m i l a r  remedy t o  a m a l p r a c t i c e  c l a im.  A 

l i t i g a n t  first has  t o  e s t a b l i s h  t h a t  a  d u t y  t o  c o m p e t e n t l y  e d u c a t e  

e x i s t s  and t h e n  e s t a b l i s h  t h e  parameters of t h a t  duty. The m t e r  

may imply a  r i g h t  t o  a n  e d u c a t i o n  and p r o v i n c i a l  s t a t u t e s  b r o a d l y  



d e l i n e a t e  t h e  d u t i e s  o f  e d u c a t o r s t  t o  p r o v i d e  o p p o r t u n i t i e s  f o r  

learning.  Problems arise, however, when t r y i n g  t o  d e c i d e  how t h i s  

d u t y  t o  e d u c a t e  s h o u l d  be c h a r a c t e r i z e d  and who is accountable f o r  

what. Education is not  passive,  r a t h e r  i t  is i n t e r a c t i v e .  A s t u d e n t  

may no t  l e a r n  because of h i s  own f a i l i n g s  -- not  those of t h e  teacher. 

Neither  the  school  nor the  cour t  can mandate s t u d e n t s  t o  l ea rn .  

I n  l i e u  o f  t h e  a b o v e  d i f f i c u l t i e s  i n  b r i n g i n g  fo rward  a n  

educat ional  malprac t ice  claim, the  p l a i n t i f f  w i l l  have  t o  a t t e m p t  t o  

a p p l y  t h o s e  p r i n c i p l e s  e s t a b l i s h e d  i n  medical and l e g a l  malprac t ice  

a c t i o n s  t h a t  can be t r a n s f e r r e d  t o  the  e d u c a t i o n a l  s e t t i n g .  Chap te r  

t h r e e  of  t h i s  t h e s i s  e x a m i n e s  t h e  r o l e  o f  t h e  e d u c a t o r  a s  a 

p ro fess iona l  and then i n v e s t i g a t e s  how m a l p r a c t i c e  i s  d e t e r m i n e d  i n  

t h e  m e d i c a l  and l e g a i  professions.  The last s e c t i o n  of  chap te r  t h r e e  

examines the  a p p l i c a t i o n  of these  "termsn t o  an  a c t i o n  f o r  f a i l u r e  t o  

educate. 



CHAPTER THREE 

Educational  Malpract ice : 

Medical and Legal Analogies 

The law of t o r t s  d e f i n e s  a  v a r i e t y  o f  c i v i l  wrongs,  o t h e r  t h a n  

b r e a c h  o f  c o n t r a c t ,  f o r  which a c o u r t  of  law w i l l  a f fo rd  a remedy i n  

t h e  form of an a c t i o n  f o r  damages. Negl igence  r e p r e s e n t s  o n l y  one  

c a t e g o r y  o f  t h e  law. The b a s i c  e l e m e n t s  n e c e s s a r y  t o  e s t a b l i s h  

negligence are : 

1) a d u t y  t o  a d h e r e  
t o  p r o t e c t  

2) a  f a i l u r e  t o  meet 

t o  a  s tandard  

t h a t  s tandard  

3 )  a harm s u f f e r e d  which is l e g a l l y  

of conduct e s t ab l i shed  

compensable 

4) a causa l  r e l a t i o n s h i p  between t h e  harm suf fe red  and t h e  
f a i l u r e  t o  meet the  e s t a b l i s h e d  du ty  of  care. 

The e x p r e s s i o n  "negligencen refers t o  some kind of conduct which 

involves  a l a c k  of care.  It connotes a f a i l u r e  t o  a c t  with such  c a r e  

as w o u l d  n o r m a l l y  be e x p e c t e d  i n  t h e  c i r c u m s t a n c e s .  There  is a 

c e r t a i n  p o s i t i v e  o b l i g a t i o n  i n  t h i s  r e q u i r e m e n t ;  a  demand t h a t  a  

person act s o  as t o  p r o t e c t  o t h e r s  from harm. Under t h i s  s tandard,  i t  

is assumed a person not  only a c t s  i n t e l l i g e n t l y ,  b u t  a l s o  ac ts  w i t h  

some knowledge o f  t h e  wor ld  around him. Fur the rmore ,  any s p e c i a l  

knowledge t h a t  a p e r s o n  h a s  o b t a i n e d  t h r o u g h  e d u c a t i o n ,  f o r m a l  

t r a i n i n g  o r  e x p e r i e n c e  affects  t h e  duty of  c a r e  owed. A person is, 



t h e r e f o r e ,  r e q u i r e d  t o  u t i l i z e  any s p e c i a l  knowledge, no matter how 

obtained,  t h a t  would affect h i s  conduct under the  circumstances. 

The above is an o u t l i n e  of t h e  bas ic  components of t h e  r e q u i s i t e  

s tandard  of  care i n  negligence cases.  A negligence a c t i o n ,  seeking t o  

h o l d  a p r o f e s s i o n a l  l i a b l e  f o r  breach of a p ro fess iona l  o b l i g a t i o n  is 

commonly r e f e r r e d  t o  a s  a nmalpract icen.  Charges of  m a l p r a c t i c e  w i l l  

most l i k e l y  f a l l  i n t o  two ca tegor ies :  

1 )  cases where a n  accep ted  procedure was not  followed by 

the  defendant; AND 

2 )  cases  where t h e  expected good r e s u l t  has  not  occurred. 

A p r o f e s s i o n a l  is g e n e r a l l y  h e l d  t o  a h igher  s tandard of c a r e  

wi th in  the  scope of h i s  profess ional  s e r v i c e s  than t h a t  of an  ordinary 
, 

l a y  pe r son .  The a p p l i c a b l e  s t a n d a r d  is o f t e n  e s t a b l i s h e d  by both 

p ro fess iona l  s t andards  and by publ ic  policy.  

The p ro fess iona l  person is required  t o  behave i n  a prudent manner 

and t o  a c t  with reasonable  care and i n t e l l i g e n c e  but  is a l s o  judged by 

re fe rence  t o  h i s  p ro fess iona l  s k i l l s .  The c o u r t s  w i l l  expect  from t h e  

p ro fess iona l  a c e r t a i n  l e v e l  of s p e c i a l  s k i l l  and knowledge r e g a r d l e s s  

o f  whe the r  o r  not  t h e  defendant a c t u a l l y  possesses such s p e c i a l  s k i l l  

and knowledge. The minimally acceptable  l e v e l  of s k i l l  expec ted  w i l l  

flow from the  l e a r n i n g  and s k i l l  o r d i n a r i l y  possessed and exerc ised  by 

members of the  profession.  T h i s  s t a n d a r d  is known a s  t h e  "minimum 

p r o f e s s i o n a l l y  a c c e p t a b l e  conductn.  The non-negligent profess ional  

must fol low those p r a c t i c e s  deemed n p r o f e s s i o n a l l y  a c c e p t a b l e n ,  o r  



ncommonly engaged i n n  o r  " w i t h i n  minimum acceptable  p r a c t i c e s n ,  o r  

e l s e  f a c e  l i a b i l i t y .  

With r e g a r d  t o  t h e  problem of a "bad r e s u l t w ,  p ro fess iona l s  may 

fear t h a t  they w i l l  have  t o  answer  f o r  damages mere ly  because  t h e  

r e s u l t s  were poor o r  unant ic ipa ted ,  A bad r e s u l t  per  se is not  proof 

of negligence. However, when a bad r e s u l t  can be determined ( o r  is s o  

manifes t ly  obvious) t o  be the  d i r e c t  outcome of negl igent  conduct, t h e  

p ro fess iona l  w i l l  be held accountable. 

The law of  n e g l i g e n c e  is t h e  lega l  t h e o r y  which under l i e s  t h e  

malprac t ice  ac t ion .  If an  ind iv idua l  has  o r  holds  himself o u t  t o  have 

c r e d e n t i a l s  o r  knowledge, s k i l l  o r  i n t e l l i g e n c e  s u p e r i o r  t o  t h e  

ordinary  person, t h e  law r e q u i r e s  t h a t  he conduct himself i n  a manner 

c o n s i s t e n t  with t h a t  p ro fess iona l  s tandard  of care.  

A p ro fess iona l  m a l p r a c t i c e  c l a i m  r e q u i r e s  a n  e x t e n s i o n  o f  t h e  

"reasonable manu p r inc ip les .  These a d d i t i o n a l  cons ide ra t ions  inc lude:  

1 ) t h e  r e l a t i o n s h i p  e s t a b l i s h e d  between the  profess ional  
and h i s  c l i e n t  

2) t h e  a g r e e m e n t  o r  d i s a g r e e m e n t  among o t h e r s  i n  t h e  
p r o f e s s i o n  p e r t a i n i n g  t o  t h e  methods  and t r e a t m e n t  
provided t o  t h e  p l a i n t i f f  by t h e  defendant  

3 )  t he  s tandard  of care observed i n  the  community 

4) t h e  p r o f e s s i o n a l l s  competence i n  t h e  p a r t i c u l a r  case a s  
determined by exper t  testimony 

5) whether  o r  not the  profess ional  appropr ia t e ly  informed 



h i s  c l i e n t  o f  t h e  r i s k s  ( m e d i c a l ,  f i n a n c i a l  o r  
otherwise)  involved i n  the  provis ion  of his se rv ices .  

(P rosse r ,  1971, p. 157-161) 

M a l p r a c t i c e  may be  found i n  a l a c k  of s k i l l  and knowledge o r  i n  

the  f a i l u r e  t o  apply such s k i l l .  The f a i l i n g  may be  a n  i n t e n t i o n a l ,  

n e g l i g e n t  o r  i g n o r a n t  a c t .  M a l p r a c t i c e  c a n  be  d e t e r m i n e d  from a 

s i n g l e  a c t  o r  from a course of conduct. 

L i a b i l i t y  f o r  malprac t ice  has a l ready been es tab l i shed  i n  s e v e r a l  

professions.  A s t rong  l e g a l  argument f o r  r ecogn i t ion  of an educator ' s  

d u t y  t o  p r o v i d e  competent  academic i n s t r u c t i o n  c o u l d  be based  on 

similarities t o  c e r t a i n  recognized t h e o r i e s  of  profess ional  negligence 

(i.e., legal and medical malprac t ice) .  

To da te ,  no c o u r t  i n  Canada o r  i n  t h e  United S t a t e s  h a s  a c c e p t e d  

a n  e d u c a t i o n a l  m a l p r a c t i c e  claim couched i n  those terms. The c o u r t s  

have a d d r e s s e d  t h i s  q u e s t i o n  o f  e d u c a t i o n a l  m a l p r a c t i c e  i n  t h r e e  

r e p o r t e d  c a s e s  and i n  s e v e r a l  u n r e p o r t e d  d e c i s i o n s  ( s e e  Bol l inger ,  

1985, f o r  a review of cases  brought b e f o r e  t h e  c o u r t s  between 1955- 

1975). 

The c o u r t s  have o f t e n  been r e l u c t a n t  t o  consider  novel extens ions  

o f  n e g l i g e n c e  t h e o r i e s ,  r a t i o n a l i z i n g  t h a t  t h e y  a r e  f e a r f u l  o f  

n l e g i s l a t i n g n ,  o r  t h a t  they are uneasy about tampering with e x i s t i n g  

precedent.  I n  r e c e n t  years ,  however, a number of l e g a l  commentators  

have  a s s e r t e d  t h e  need and p r o p r i e t y  of  j u d i c i a l  r e s p o n s i b i l i t y  f o r  

the  upkeep of the  common law. A s  Prosser  ( 1971 notes,  "The p r o g r e s s  

o f  t h e  common law is  marked by many c a s e s  of  f i rst  impression, i n  



which t h e  c o u r t  has s t r u c k  out  boldly t o  c r e a t e  a new cause of ac t ion ,  

where none h a s  been r e c o g n i z e d  b e f o r e w  (p.  3 ) .  P r o s s e r  f u r t h e r  

a r g u e s ,  Nuhen i t  becomes c l e a r  t h a t  t h e  p l a i n t i f  f 1  s i n t e r e s t s  are 

e n t i t l e d  t o  l e g a l  p ro tec t ion  a g a i n s t  the  conduct of t h e  defendant,  t h e  

mere fac t  t h a t  t h e  claim is novel w i l l  no t  of  i tself  opera te  as a ba r  

t o  recoveryn (p. 4). 

Many e x p e r t s  f e e l  t h a t  e d u c a t i o n a l  m a l p r a c t i c e  s h o u l d  be 

j u d i c i a l l y  recognized and t h a t  as s t a t u t e s  and r e g u l a t o r y  e x i g e n c i e s  

c r e a t e  g r e a t e r  a c c o u n t a b i l i t y  i n  p u b l i c  educat ion  and s p e c i f y  more 

c l e a r l y  a s tandard  of care, the  c o u r t s  may a t  l a s t  r e c o g n i z e  s u c h  a 

c a u s e  o f  a c t i o n .  S i n c e  a n  e d u c a t i o n  is  r e g a r d e d  as a n e c e s s a r y  
., 

p r e r e q u i s i t e  f o r  a productive a d u l t  l i f e ,  t h i s  i s s u e  of a c c o u n t a b i l i t y  

w i l l  no t  l i k e l y  disappear. 

One mechanism f o r  making p e o p l e  a c c o u n t a b l e  is t h e  payment of 

damages when they f a i l  t o  perform i n  a min imal ly  a c c e p t a b l e  manner. 

The law o f  t o r t s ,  t o  d a t e ,  h a s  been u t i l i z e d  t o  provide relief i n  a  

v a r i e t y  o f  e d u c a t i o n a l  c o n t e x t s  -- g e n e r a l  a c c i d e n t s  t o  and from 

s c h o o l  (Barnes w e  Countv C o u n c i l (  196 9 )  1, a c c i d e n t s  i n  

l a b o r a t o r i e s  and i n d u s t r i a l  shops (James y, River East S&i2l District 

a( 1976 ) , a c c i d e n t s  d u r i n g  phys ica l  education classes (- y, 

Board pf &,&al W W s  Pf School District &L 51. ( 1  9781, superv i s ion  

o f  t h e  e d u c a t i o n a l  env i ronment  -- h e a l t h  and s a f e t y  o f  s t u d e n t s  

(Williams y. && (1983)).  Some s e c t o r s  of t h e  pub l i c  wish t o  e x t e n d  

t h e  concepts  of t o r t  law, namely negligence, t o  the classroom i n  order  



t o  h o l d  t e a c h e r s  and t h e  school system respons ib le  f o r  the  educat ion  

they provide ( Levin ,  1 974). The c o n s e q u e n c e s  f o r  t h e  e d u c a t i o n a l  

system of such l i t i g a t i o n  may inc lude  mandatory malprac t ice  insurance,  

more s t r i n g e n t  c e r t i f i c a t i o n  requ i rements ,  peer r e v i e w s ,  t h e  end o f  

t h e  p r e s e n t  t e n u r e  sys tem,  l i c e n c i n g  w i t h  annual o r  o the r  pe r iod ic  

r e q u a l i f i c a t i o n s ,  e t c .  The fear  o f  e d u c a t i o n a l  s u i t s  may s t i f l e  

i n n o v a t i o n ,  i n c r e a s e  p a p e r w o r k  a n d  f i n a l l y  p u t  p a r e n t s  i n  a n  

a d v e r s a r i a l  p o s i t i o n  v i s - a - v i s  e d u c a t o r s .  G i v e n  t h e  a b o v e  

r a m i f i c a t i o n s ,  i t  becomes n e c e s s a r y  t o  examine t h o s e  e l e m e n t s  of  

e s t a b l i s h e d  malprac t ice  claims t h a t  might be appl ied  t o  education. O f  

i m p o r t a n c e ,  t h e n ,  b e f o r e  an analogy can be drawn, is t o  research  t h e  

development  o f  e x i s t i n g  m e d i c a l  and lega l  m a l p r a c t i c e  claims b y  

codsidering:  

1)  t h e  ch rono logy  o f  i m p o r t a n t  p r o f e s s i o n a l  negligence 

p r i n c i p l e s  

2) t h e  legal r e l a t i o n s h i p s  of  t h e  physic ian  t o  t h e  p a t i e n t  

o r  lawyer t o  the  c l i e n t  

3 )  t h e  duty of c a r e  t h a t  has  been es tab l i shed ,  AND 

4) the proximate cause cons idera t ions .  

The l a w  o f  t o r t s  c a n  be  t r a c e d  t o  t h e  time of t h e  Norman 

Conquest. Its purpose was t o  provide a remedy f o r  some i n j u r y  o r  harm 

s u f f e r e d  by one person a t  the  hands of another  i n  circumstances which 



might  e v e n t u a l l y  l e a d  t o  a breach of peace, s o c i a l  disharmony and/or 

unrest .  The Norman kings and t h e i r  successors  were concerned wi th  t h e  

s e t t l e m e n t  of land they had conquered -- l ands  t h a t  were insecure  f o r  

some time after the  conquest. They sought a sys tem o f  j u s t i c e  which 

would promote peace  and harmony as well a s  provide compensation f o r  

i n j u r i e s .  The purpose of such remedies, and t h e  law of  t o r t s  i t s e l f ,  

was a n d  s t i l l  i s  t o  r e s t o r e  t h e  i n j u r e d  p a r t y  t o  t h e  p o s i t i o n  

p reva i l ing  p r i o r  t o  the  damage o r  l o s s  being suffered .  The p r i n c i p l e  

underlying t h e  law is compensation, not  punishment o r  deterrence.  

From t h e  f o u r t e e n t h  c e n t u r y  onward, r e f e r e n c e s  t o  n e g l i g e n t  

c o n d u c t  can  be found i n  English Court d e c i s i o n s  and i n  the common law 

l i t e r a t u r e  (Fridman, 1 978). The a l l e g a t i o n  t h a t  t h e  d e f e n d a n t  had 

behaved n e g l i g e n t l y  was held t o  be s u f f i c i e n t  t o  e s t a b l i s h  a cause of 

a c t i o n  i n  c e r t a i n  c i r c u m s t a n c e s .  I n  t h e  e a r l i e s t  times ( l a t e  

t h i r t e e n t h  century)  such s i t u a t i o n s  involved negl igent  performance of 

d u t i e s  by p e r s o n s  who p r o f e s s e d  a w p u b l i c w  c a l l i n g  and who h e l d  

themselves a v a i l a b l e  t o  members of  t h e  publ ic  upon payment of a fee -- 
i.e. medical p r a c t i t i o n e r s ,  c a r r i e r s ,  farriers and t h e  l i k e .  Later, 

t h e  s c o p e  of  n e g l i g e n c e  was expanded t o  inc lude  o the r  circumstances 

o u t s i d e  a p u b l i c  p r o f e s s i o n .  Employers of l a b o u r ,  o c c u p i e r s  o f  

p r o p e r t y ,  t h o s e  who handled items which were inheren t ly  dangerous t o  

o the r s ,  u s e r s  of  roads,  might  a l l  be l i a b l e  t o  anyone i n j u r e d  as a 

r e s u l t  o f  n e g l i g e n c e  i n  r e l a t i o n  t o  t h e  employment, o c c u p a t i o n ,  

d i s s e m i n a t i o n  o f  i t ems,  u s e  o f  t h e  h i g h w a y ,  e t c .  T h i s  was 



p a r t i c u l a r l y  t r u e  d u r i n g  t h e  I n d u s t r i a l  R e v o l u t i o n  when new 

i n d u s t r i e s ,  o c c u p a t i o n s  and t h e  e x p a n s i o n  o f  r o a d s  i n c r e a s e d  t h e  

p o s s i b i l i t y  of harm t o  parsons from negl igent  behavior. By t h e  la t ter  

p a r t  o f  t h e  n i n e t e e n t h  c e n t u r y ,  a more  g e n e r a l i z e d  c o n c e p t  o f  

n e g l i g e n c e  was a c c e p t e d  by t h e  English cour t s ,  and subsequently, i n  

Canada. During th i s  time, however, negligence was still o n l y  s e e n  a s  

a mode o f  b e h a v i o r  r a t h e r  than as something more s p e c i f i c  i n  a legal 

sense. The duty  t o  behave i n  a reasonable way was not  seen as a l e g a l  

d u t y .  I n  p a r t i c u l a r ,  it was not  y e t  accepted t h a t  t h e r e  was anything 

more t h a n  a l i s t - o f - f a c t  s i t u a t i o n s  i n  which a p e r s o n  who a c t e d  

n e g l i g e n t l y ,  might  be h e l d  l i a b l e  i f  he caused  'damage t o  a n o t h e r  

(Levi ,  1949). 

The e s t a b l i s h m e n t  o f  a more g e n e r a l  concep t  of negligence was 

hindered by t h r e e  important f ac to r s .  F i r s t ,  t he  p r i v i t y  o f  c o n t r a c t  

w h i c h  h e l d  t h a t  w h e r e  t h e r e  was a c o n t r a c t  between two p a r t i e s  

involving some d u t y  t o  t a k e  c a r e  on t h e  p a r t  o f  one p a r t y ,  and h e  

b reached  t h a t  d u t y  by a c t i n g  neg l igen t ly ,  t h e  only person who might 

s u e  i f  i n j u r e d  i n  consequence was the  o t h e r  con t rac t ing  p a r t y  -- i .e.  

t h e  benef i c i a ry  of t h e  con t rac tua l  duty. The p r i v i t y  doc t r ine  l i m i t e d  

t h e  l i a b i l i t y  i s s u e  t o  one of f a i l i n g  t o  perform a d u t y  owed under  a 

c o n t r a c t .  Second,  t h e  c o u r t s  had some d i f f i c u l t y  d i s t i n g u i s h i n g  

between d i r e c t  and i n d i r e c t  i n j u r i e s ,  o r  t o  p u t  i t  a n o t h e r  way,  

between conduc t  which d i r e c t l y  a f f e c t e d  t h e  p l a i n t i f f  and t h a t  which 

i n d i r e c t l y  c a u s e d  h im harm. T h i r d ,  t h e  i s s u e s  s u r r o u n d i n g  



f o r s e e a b i l i t y ,  o r  remoteness of damage, had not  y e t  been developed i n  

depth by the  courts .  This concept crea ted  an e l e m e n t  o f  u n c e r t a i n t y  

which c louded  t h e  q u e s t i o n  of c a u s a t i o n  and l i m i t e d  t h e  s c o p e  of 

l i a b i l i t y  f o r  negl igent  conduct. During t h i s  time, t h e  c o u r t s  were 

c o n t e n t  t o  d e a l  o n l y  w i t h  l i a b i l i t y  c a s e s  i n v o l v i n g  s i m p l e  

i l l u s t r a t i o n s  of neglec t  r e s u l t i n g  i n  damages o r  l o s s .  

The s ta te  of t h e  law of  n e g l i g e n c e  i n  t h e  e a r l y  1 9 3 0 1 s ,  was 

dramat ica l ly  changed by the  h i s t o r i c  dec i s ion  of t h e  House o f  Lords i n  

Dononhue -( 1932) .  T h a t  d e c i s i o n  g r e a t l y  expanded t h e  

concept of n e g l i g e n c e  and s u c h  i n h e r e n t  e l e m e n t s  a s  d u t y  o f  care, 

f o r e s i g h t ,  c a u s a t i o n  and r e m o t e n e s s  o f  damage. From 1932 onward 

negligence had two meanings. It could still refer t o  t h e  o l d e r  i d e a  

o f  c a r e l e s s n e s s ,  which might o r  might not  produce l i a b i l i t y  i n  t o r t .  

It could a l s o  r e f e r  t o  a breach o f  duty  of  care which caused harm and 

s o  c r e a t e d  l i a b i l i t y  i n  t o r t .  Negligence became an independent t o r t ,  

compr i s ing  i t s  own e l e m e n t s ,  o f  which n e g l i g e n c e ,  t h e  o l d e r  more 

genera l  sense  of ca re lessness ,  was one. 

The modern law of n e g l i g e n c e  i s  b a s e d  o n  t h e  i d e a  t h a t  a n  

i n d i v i d u a l  is o b l i g e d  t o  behave as a r e a s o n a b l e  person, given t h e  

circumstances of the  s i t u a t i o n  and t h e  p r e c i s e  p o s i t i o n  occup ied  by 

t h e  t o r t f e a s o r  i n  quest ion.  Incorporated i n t o  t h i s  ob l iga t ion ,  is t h e  

t e n e t  t h a t  reasonable  behavior depends on the  t a s k  t h a t  is undertaken, 

t h e  degree o f  p r o f e s s i o n a l i s m  o r  e x p e r i e n c e  p o s s e s s e d  by t h e  

defendant,  the  p o t e n t i a l  danger involved, and t h e  e x t e n t  of  harm t h a t  



might r e s u l t  from the defendant ' s  conduct. 

The concept of negligence was l a t e  i n  d e v e l o p i n g  i n  t h e  common 

law. Perhaps t h e  first group of cases  i n  which t h e  idea began t o  t ake  

shape involved the l i a b i l i t y  of persons who p r o f e s s e d  competence i n  

c e r t a i n  c a l l i n g s .  One o f  t h e s e  n c a l l i n g s n  was t h a t  of t h e  medical 

p r a c t i t i o n e r .  - 
Medical  m a l p r a c t i c e  a s  a p p l i e d  t o  m e d i c a l  p r a c t i t i o n e r s  

(phys ic ians  and surgeons)  g e n e r a l l y  means: 

P r o f e s s i o n a l  misconduct  toward a p a t i e n t  which i s  
considered rep rehens ib le  e i t h e r  because [it is] immoral 

, i n  i t s e l f  o r  because  [it is]. c o n t r a r y  t o  t h e  law o r  
express ly  forbidden by the  law. 

(Black, 1968, p. 864) 

It a l s o  refers t o  medical t reatment which is administered c a r e l e s s l y ,  

preceding from ignorance, want of proper p r o f e s s i o n a l  s k i l l  o r  t o t a l  

d is regard  f o r  e s t a b l i s h e d  r u l e s  o r  p r inc ip les .  

The genes i s  of the  law o f  m e d i c a l  m a l p r a c t i c e  can  be  found i n  

E n g l i s h  common law. I n i t i a l l y ,  l i a b i l i t y  was found under c o n t r a c t  

p r i n c i p l e s  and concerned only a breach o f  duty  s o  d e f i c i e n t  t h a t  t h e  

c o u r t  r e c o g n i z e d  a n  a c t i o n a b l e  wrong. A s  t h e  law of  n e g l i g e n c e  

developed, medical malprac t ice  was expressed i n  n e g l i g e n c e  t e r m s  and 

did  not  r e l y  s o l e l y  on con t rac tua l  ob l iga t ions .  



M e d i c a l  m a l p r a c t i c e  claims r e v o l v e  around t h r e e  e s s e n t i a l  

elements : 

1 )  t h e  physician-patient  r e l a t i o n s h i p  

2)  a  duty of  ca re  owed t o  the  p a t i e n t  

3)  t h e  proximate cause of the  harm suf fe red  

(McCoid, 1959) 

B e f o r e  a p h y s i c i a n  owes  a  d u t y  o f  c a r e  t o  a  p a t i e n t ,  a  

r e l a t i o n s h i p  between t h e  two p a r t i e s  must e x i s t .  There  must  a l s o  

e x i s t  a d u t y  o f  c a r e  (as w e l l  as a  breach of that duty which was t h e  

proximate cause of the  i n j u r y )  if l i a b i l i t y  is t o  be imposed. 

The p h y s i c i a n  and p a t i e n t  r e l a t i o n s h i p  is genera l ly  e s t ab l i shed  

i n  con t rac tua l  terms, e i t h e r  e x p r e s s  o r  i m p l i e d .  The d e t e r m i n i n g  

f a c t o r  is whether o r  not  t h e  p a t i e n t  e n t r u s t e d  himself  t o  t h e  c a r e  of 

t h e  physic ian  and whether the  phys ic ian  o b l i g a t e d  h i m s e l f  t o  r e n d e r  

care. Trea tment  is  t h e  f o u n d a t i o n  of  t h i s  r e l a t ionsh ip .  Treatment 

covers  a broad range of s e r v i c e s  i n c l u d i n g  e x a m i n a t i o n ,  d i a g n o s i s ,  

and p r e s c r i p t i o n  and de l ive ry  of remedies. 

A phys ic ianf  s duty of c a r e  may a l s o  extend t o  a t h i r d  p a r t y ,  f o r  

example a  c h i l d  whose parents  seek out  t h e  physic ian ' s  services .  No 

mat ter  who p a y s  f o r  o r  o b t a i n s  t h e  p h y s i c i a n ' s  s e r v i c e s ,  a  

r e l a t i o n s h i p  e x i s t s  between t h e  p h y s i c i a n  and t h e  p a t i e n t .  The 



t r e a t m e n t  must be u n d e r t a k e n  w i t h  r e a s o n a b l e  c a r e ,  d i l i g e n c e  and 

s k i l l .  

Once t h e  r e l a t i o n s h i p  i s  e s t a b l i s h e d  t h e  physician is under a  

duty  t o  conform t o  the  accepted s t a n d a r d  o f  care e s t a b l i s h e d  w i t h i n  

t h a t  community. He may n o t  l i m i t  h i s  s e r v i c e s  because  t h e y  are 

g r a t u i t o u s l y  r e n d e r e d  nor  c a n  h e  s e v e r  t h e  r e l a t i o n s h i p  w i t h o u t  

d i s m i s s a l  by o r  consen t  from t h e  pa t i en t ;  The p a t i e n t  has  t h e  r i g h t  

t o  a s s u m e  t h e  p h y s i c i a n  w i l l  a d v i s e  h im p r o p e r l y  s i n c e  t h e  

r e l a t i o n s h i p  i s  one b u i l t  on u t m o s t  t r u s t  and confidence -- i.e. a 

f i d u c i a r y  r e l a t i o n s h i p .  

Rmu2uas 

By e n t e r i n g  i n t o  a  r e l a t i o n s h i p ,  a  duty of  c a r e  by t h e  physician 

toward h i s  p a t i e n t  is es tab l i shed .  The duty  of  care r e q u i r e s  t h a t  the  

p h y s i c i a n  conform t o  an e s t a b l i s h e d  p ro fess iona l  s tandard of c a r e  f o r  

t h e  p r o t e c t i o n  of  h i s  p a t i e n t  a g a i n s t  unreasonable r i s k s  of  harm. The 

lega l  s o u r c e  f o r  t h i s  d u t y  o f  c a r e  a r i s e s  f i r s t l y  from common law 

p r i n c i p l e s  and secondly from l e g i s l a t i o n .  

G e n e r a l l y ,  t h e  d u t y  o f  c a r e  owed by a physician t o  h i s  p a t i e n t  

can be summarized a s  fol lows:  

The l e g a l  duty  r e q u i r e s  t h a t  t h e  physician undertaking 
t h e  care o f  a  p a t i e n t  p o s s e s s  a n d  e x e r c i s e  t h a t  
r e a s o n a b l e  and o r d i n a r y  degree of l ea rn ing ;  s k i l l  and 
c a r e  commonly p o s s e s s e d  and e x e r c i s e d  by r e p u t a b l e  
p h y s i c i a n s  p r a c t i s i n g  i n  t h e  same l o c a l i t y ,  o r  i n  
similar l o c a l i t i e s ,  i n  t h e  c a r e  o f  s i m i l a r  c a s e s ;  i t  



r e q u i r e s  a l s o  t h a t  t h e  p h y s i c i a n  i n  c a r i n g  f o r  t h e  
p a t i e n t  e x e r c i s e  h i s  b e s t  judgment a t  a l l  times. 

Furthermore... 

The duty imposed on a physician o r  surgeon is t o  employ 
such reasonable s k i l l  and d i l i g e n c e  as  is  o r d i n a r i l y  
e x e r c i s e d  i n  h i s  p r o f e s s i o n  i n  t h e  same g e n e r a l  
neighbourhood having due regard t o  t h e  advanced s ta te  
o f  t h e  p r o f e s s i o n  a t  t h e  time of  t r e a t m e n t . .  . .The 
physic ian  must use such o r d i n a r y  s k i l l  and d i l i g e n c e  
a n d  a p p l y  t h e  means and methods g e n e r a l l y  used  by 
physic ians  and surgeons of  ordinary  s k i l l  and l e a r n i n g  
i n  t h e  p r a c t i s e  of  t h e  p r o f e s s i o n ,  i.e., i n  t h e  same 
genera l  l i n e  of p r a c t i c e  i n  l i k e  cases  t o  determine t h e  
n a t u r e  o f  t h e  a i l m e n t  and t o  act  upon h i s  h o n e s t  
opinion and conclusions. 

The physician assumes toward t h e  p a t i e n t  t h e  o b l i g a t i o n  
t o  e x e r c i s e  s u c h  r e a s o n a b l e , c a r e  and s k i l l  i n  t h a t  
b e h a l f  as  i s  u s u a l l y  e x e r c i s e d  by p h y s i c i a n s  o r  
surgeons of good standing,  of the  same system o r  school  
o f  p r a c t i c e  i n  t h e  community i n  which h e  resides, 
h a v i n g  due  r e g a r d  t o  t h e  c o n d i t i o n  o f  m e d i c a l  a n d  
s u r g i c a l  sc ience  a t  t h a t  time. 

A p h y s i c i a n  need n o t  e x e r c i s e  ex t raord ina ry  l ea rn ing  and s k i l l  

bu t  must i n s t e a d  use  t h e  l e a r n i n g  and s k i l l  of t h e  a v e r a g e  member o f  

t h e  m e d i c a l  p r o f e s s i o n .  He c a n n o t  be  h e l d  l i a b l e  f o r  an e r r o r  of 

judgment, i f  he  ac ted  i n  good f a i t h .  A phys ic ian  d o e s  n o t  ( a b s e n t  a  

c o n t r a c t u a l  w a r r a n t y )  g u a r a n t e e  "good r e s u l t s "  but  he does promise 

( e i t h e r  e x p r e s s l y  o r  by i m p l i c a t i o n )  t o  u s e  r e a s o n a b l e  s k i l l  and 

l e a r n i n g  t o  a t t e m p t  t o  b r i n g  a b o u t  a good r e s u l t .  A physician is 

ob l iga ted  t o  keep a b r e a s t  of  new medical  t r e a t m e n t s  and u s e  them t o  



he lp  h i s  pa t i en t s .  He is required  t o  adminis ter  approved t rea tment  as 

would be administered by the  major i ty  of the  medical p r o f e s s i o n .  Any 

d e v i a t i o n s  from normal and appropr ia t e  p rac t i ces ,  given t h e  nature  of 

the  case and c u r r e n t  medical  knowledge, may be  viewed a s  n e g l i g e n t  

b e h a v i o r .  A p h y s i c i a n  who h o l d s  h i m s e l f  out  as a specialist has  a 

higher duty of c a r e  than t h a t  of a genera l  p r a c t i t i o n e r .  A s p e c i a l i s t  

is r e q u i r e d  t o  e x e r c i s e  t h e  l e v e l  of s k i l l  and knowledge o r d i n a r i l y  

possessed by o the r  s p e c i a l i s t s  i n  t h e  f ie ld .  

I n  summary, i n  t h e  m e d i c a l  p ro fess ion ,  a  duty of c a r e  has  been 

e s t a b l i s h e d  t h a t  a r i s e s  f r o m  common law a n d  i n  some a r e a s ,  

l e g i s l a t i o n .  Although t h i s  minimum standard of conduct has developed 

slowly over the  last s e v e r a l  c e n t u r i e s  by i n t e r p r e t a t i o n  o f  numerous 

cases  awarding damages t o  t h e  p l a i n t i f f ,  it now has a genera l  accepted 

meaning. - 
I n  a l l  negl igence  cases including medical malpract ice cases ,  t h e  

p l a i n t i f f  must p rove  by a p reponderance  o f  t h e  e v i d e n c e  t h a t  t h e  

d e f e n d a n t ' s  breach w a s  t h e  proximate cause of the  in jury .  It must be 

determined t h a t  t h e  i n j u r y  would n o t  have  o c c u r r e d  n b u t  f o r n  t h e  

b r e a c h  o f  d u t y  i n  q u e s t i o n .  The p l a i n t i f f  must p rove  t h a t  t h e  

physic ian  was negl igent  i n  c a r r y i n g  o u t  h i s  s e r v i c e s  and t h a t  t h i s  

b r e a c h  o f  d u t y  caused  t h e  p l a i n t i f f  t o  s u f f e r  harm. Generally, a  

p l a i n t i f f  w i l l  a r g u e  t h a t  t h e  p h y s i c i a n  d e v i a t e d  from a c c e p t a b l e  



medical p r a c t i c e  or that he f a i l e d  t o  d i s c l o s e  material r i s k s  inheren t  

i n  the  p a r t i c u l a r  t reatment.  

I n  m e d i c a l  m a l p r a c t i c e  a c t i o n s ,  proving proximate cause can be 

very d i f f i c u l t .  Many medical procedures are complex t h u s  making i t  

d i f f i c u l t  t o  d e t e r m i n e  t h e  cause  of t h e  in ju ry .  Proof of causa t ion  

r e q u i r e s  exper t  testimony from those possess ing medical knowledge and 

experience. 

B e f o r e  proceeding t o  analogize  medical malprac t ice  p r i n c i p l e s  t o  

education,  i t  migh t  a l s o  be  i n s t r u c t i v e  t o  examine t h e  c o n c e p t  o f  

malprac t ice  i n  t h e  legal profession.  

P r o f e s s i o n a l  l i a b i l i t y  i s  a l s o  found i n  t h e  legal profession.  

The concept of negligence wi th in  the legal p ro fess ion  was e s t a b l i s h e d  

as e a r l y  as t h e  middle of t h e  e ighteenth  century  (Wade, 1975, p. 217). 

Black ( 1 96 8) d e f i n e s  l e g a l  malprac t ice  as: 

t h e  f a i l u r e  of an a t t o r n e y  t o  use such s k i l l ,  prudence 
and d i l i g e n c e  a s  lawyers of  ordinary  s k i l l  and capac i ty  
commonly p o s s e s s  and e x e r c i s e  i n  performance of t a s k s  
which they undertake, and when such f a i l u r e  proximately 
causes  damage it g ives  rise t o  an a c t i o n  i n  t o r t .  

(p. 864) 

Lega l  m a l p r a c t i c e  i n c l u d e s  t h o s e  a c t s  r e s u l t i n g  from negl igent  

performance o f  1 e g a l . s e r v i c e s  such as the  unauthorized d i sc losure  of a 

c l i e n t ' s  c o n f i d e n c e ,  t h e  r e p r e s e n t a t i o n  o f  a d v e r s e  o r  c o n f l i c t i n g  



i n t e r e s t s ,  f a i l u r e  t o  meet procedura l  deadl ines ,  f a u l t y  research  o r  

a b s t r a c t ,  e t c .  (S te rn ,  1981, pp. 3-5). 

The l a w y e r 1  s l i a b i l i t y  f o r  negligence arises pr imar i ly  from t h e  

lawyer-cl ient  r e l a t ionsh ip .  This r e l a t i o n s h i p  is genera l ly  crea ted  by 

a cont rac t .  I m p l i c i t  i n  the con t rac t  is t h e  lawyer 's  duty t o  exe rc i se  

the degree of care, s k i l l  and knowledge which would be p o s s e s s e d  by 

t h e  a v e r a g e  l awyer .  Entwined i n  t h i s  lawyer-cl ient  r e l a t i o n s h i p  is 
A 

t he  p r i n c i p l e  t h a t  a duty  o f  c a r e  d o e s  n o t  ar ise u n l e s s  t h e r e  i s  a 

b i n d i n g  c o n t r a c t  w i t h  v a l i d  c o n t r a c t u a l  cons ide ra t ion  ' (considerat ion 

i n  t h e  l e g a l  s e n s e  i m p l i e s  t h a t  b o t h  p a r t i e s  m u s t  r e c e i v e  some 

b e n e f i t s  from the r e l a t i o n s h i p ) .  If t h e r e  is no legal considera t ion ,  

then t h e r e  is no binding c o n t r a c t  and hence no con t rac tua l  duty  can be 

imposed. Under t o r t  law, however, negligence is not  concerned with a 

l a c k  of cons idera t ion .  I n  t o r t ,  i f  a l a w y e r  u n d e r t a k e s  t o  p roceed  

w i t h  a law s u i t ,  and i s  g u i l t y  of neglec t  r e s u l t i n g  i n  h i s  c l i e n t ' s  

l o s s ,  the  duty  of  care owed is not  negated f o r  want of c o n s i d e r a t i o n .  

A s  a r e s u l t ,  under  t o r t  law,  i f  a l a w y e r  undertakes t o  r ep resen t  a 

c l i e n t ,  r e g a r d l e s s  o f  whether  o r  n o t  t h e r e  i s  any  c o n s i d e r a t i o n ,  a 

lawyer is ob l iga ted  t o  f u l f i l l  h i s  f i d u c i a r y  d u t i e s  t o  h i s  c l i e n t .  

A lawyer who e n t e r s  a r e l a t i o n s h i p  with a c l i e n t  may be l i a b l e  i n  

negligence f o r  abandoning t h e  c l i e n t  a t  a cr i t ical  stage.  A lawyer is 

required  t o  fo l low through i n  r ender ing  h i s  s e r v i c e s  and only upon the  



c l i e n t l s  consent f o r  termination or  the  completion of t he  task,  may he 

end the  r e l a t i o n s h i p  ( S t e r n ,  1981, p. 18) .  Regarding t h i r d  p a r t y  

l i a b i l i t y ,  p r iv i t y  of contract  generally prevails:  only under c e r t a i n  

condit ions can a third-party bene f i c i a ry  s u e  f o r  neg l igence  -- i .e .  

w i l l s .  

The lawyer-cl ient  re la t ionsh ip  is based on a foundation of t r u s t  

and confidence. The lawyer is under a duty t o  l o y a l l y  r e p r e s e n t  h i s  

c l i e n t ,  t o  p r o t e c t  h i s  c l i e n t ' s  conf idences  and t o  disclose  t o  t he  

c l i e n t  any information bearing on the  lawyer's r e t a i n e r .  The lawyer  

must e x e r c i s e  h i s  hones t  and bes t  judgment i n  favour of the  c l ien t .  

Breach of  t h e  above o b l i g a t i o n s  may r e s u l t  i n  a n  u n a u t h o r i z e d  

d i s c l o s u r e  of t h e  c l i e n t ' s  confidence, representat ion of conf l ic t ing 

i n t e r e s t s ,  giving f a l s e  expectations regarding the  qua l i ty  of se rv ices  

t o  be expected and u n r e a l i s t i c  assurances of success. - 
Once a lawyer-client re la t ionsh ip  is establ ished,  the lawyer owes 

h i s  c l i e n t  a duty of ca re  requir ing him t o  conform t o  a n  e s t a b l i s h e d  

p r o f e s s i o n a l  s t a n d a r d  o f  c a r e .  The l e g a l  b a s i s  f o r  t h i s  du ty  

primarily arises from common law. Two other  sources  of t h e  s t a n d a r d  

of  c a r e  a r e :  l e g i s l a t i o n  (1.e. the  Ba r r i s t e r  and S o l i c i t o r  Act RSBC) 

and  t h e  C a n a d i a n  B a r  A s s o c i a t i o n ' s  Code o f  P r o f e s s i o n a l  

R e s p o n s i b i l i t i e s ) .  These sou rces  have a t tempted  t o  c o d i f y  and 

regulate  the  f iduc ia ry  o b l i g a t i o n s  of  lawyers .  They have not  been 



d e s i g n e d ,  h o w e v e r ,  t o  i m p o s e  c i v i l  l i a b i l i t y  on  p r o f e s s i o n a l  

misconduct. The main g o a l s  are t o  r e g u l a t e ,  th rough  d i s c i p l i n a r y  

r u l e s ,  t h e  conduct of its members and t o  e s t a b l i s h  e t h i c a l  parameters. 

The Canadian B a r  Associa t ion  Code o f  P r o f e s s i o n a l  R e s p o n s i b i l i t i e s  

e s t a b l i s h e s  a s t a n d a r d  o f  c a r e  upon which a breach of t h a t  s tandard  

might r e s u l t  i n  t o r t  l i a b i l i t y  f o r  malpract ice.  

A l awyer  is required  t o  use a reasonable degree of c a r e  o r  s k i l l  

and t o  p o s s e s s  a r e a s o n a b l e  k n o w l e d g e  r e q u i s i t e  t o  a p r o p e r  

pe r fo rmance  of  h i s  d u t i e s .  A l awyer  is  requ i red  t o  understand t h e  

fundamental p r i n c i p l e s  o f  t h e  Common law,  t o  b e  familiar w i t h  t h e  

c u r r e n t  S t a t u t e s  and t o  be knowledgeable  i n  r u l e s  of law which are 

c l e a r l y  defined i n  the  t e x t b o o k s  and t o  be knowledgeable  r e g a r d i n g  

l e a d i n g  c o u r t  d e c i s i o n s .  Uhere t h e  s t a t e  of t h e  law is unclear  o r  

ambiguous, o r  where t h e r e  is disagreement among lawyers o r  t h e  c o u r t s  

i n  i n t e r p r e t i n g  l aws ,  t h e n  t h e  lawyer is no t  l i a b l e  f o r  an e r r o r  i n  

judgment. I n  t h i s  connection, as long  as t h e  l a w y e r  h a s  a d e q u a t e l y  

researched and prepared h i s  case, incompetence cannot be i n f e r r e d  from 

a bad r e s u l t .  The s tandard  is still based  on  t h e  r e a s o n a b l e n e s s  of 

t h e  lawyer ' s conduct. 

To d e f i n e  competence and i n  a sense e s t a b l i s h  the  l e v e l  of c a r e  

t o  be imposed on lawyers, it is necessary t o  examine such q u a l i t i e s  as 

knowledge, d i l igence ,  s k i l l  and capac i ty  (Mallen, 1981, p. 131). If a 

lawyer miscons t rues  t h e  law,  t h e  c o u r t s  w i l l  c o n s i d e r  t h e  s u b j e c t  

matter of the e r r o r  (i .e.  is t h e  law c l e a r ?  ambiguous? t h e  r e s u l t  of 



an overs igh t  or merely an e r r o r  i n  judgment?). If t h e r e  is negligence 

i n  the  prosecut ion  of a matter o r  a f a i l u r e  t o  comply w i t h  p r o c e d u r e  

t h e  c o u r t s  focus  on "di l igencen (i.e. was t h e r e  unreasonable de lay  i n  

br inging s u i t ?  o r  was t h e  s u i t  i n  t h e  wrong c o u r t ? ) .  If a n  e r r o r  

occurs  as a r e s u l t  of poor research  o r  an improperly executed document 

then t h e  r equ i red  n s k i l l w  is ques t ioned ( i .e.  was t h e r e  a n  e r r o r  i n  

t h e  a f f i d a v i t ?  e r r o r  i n  proceedings  of  discovery? o r  a f a i l u r e  t o  

ar range  f o r  wi tnesses  and cour t  a p p e a r a n c e s ) .  If  a l a w y e r  p r o c e e d s  

w i t h  a n  u n a u t h o r i z e d  appearance f o r  a pa r ty  o r  a c t s  beyond t h e  scope 

of  h i s  delegated a u t h o r i t y ,  then  h i s  w c a p a c i t y w  i s  q u e s t i o n e d  (i .e. 

d i d  t h e  l awyer  f a i l  t o  f o l l o w  h i s  c l i e n t l s  i n s t r u c t i o n s ?  Were t h e  

c l i e n t ' s  best i n t e r e s t s  a t  r i s k ? ) .  I n  c h a l l e n g i n g  a p e r s o n l s  

competence, these  terms can be used i n d i v i d u a l l y  o r  i n  combination. A 

lawyer i s  requ i red  t o  use  his  b e s t  judgment i n  considering t h e  s t a t u s  

o f  t h e  law,  t h e  adequacy o f  h i s  r e s e a r c h  and t h e  q u a l i t y  o f  h i s  

information. 

The s t a n d a r d  of  c a r e  r e q u i r e s  a duty t o  possess and e x e r c i s e  t h e  

s k i l l ,  knowledge and d i l i g e n c e  of t h e  reasonable lawyer under s i m i l a r  

c i r c u m s t a n c e s .  It would be e x p e c t e d  t h e n  t h a t  a lawyer who holds  

himself ou t  as a s p e c i a l i s t  ( o r  a lawyer who p redominan t ly  p r a c t i c e s  

i n  a s p e c i a l t y  a r e a )  w i l l  be h e l d  t o  t h e  legal s k i l l  and knowledge 

common among such s p e c i a l i s t s .  

I n  conclusion, t o r t  l i a b i l i t y  is usua l ly  the  r e s u l t  of negligence 

i n  a p ro fess iona l  r e l a t i o n s h i p  ( s p e c i a l l y  where a c o n f l i c t  of i n t e r e s t  



arises)  and t h r o u g h  n e g l i g e n t  e r r o r s  ( f a i l u r e  t o  meet p r o c e d u r a l  

deadl ines ;  f a u l t y  r e sea rch  o r  a b s t r a c t ;  malicious prosecut ion  o r  abuse 

o f  p r o c e s s ;  and failure t o  comply with s t a t u t e s  of l i m i t a t i o n  (S te rn ,  

1981, pp. 3-5). Although the  duty of  care i n  t h e  legal p r o f e s s i o n  i s  

not  as w e l l  def ined a s  t h e  duty of  c a r e  i n  t h e  medical profess ion ,  t h e  

movement towards a c c o u n t a b i l i t y  t o  the  c l i e n t  has  begun and the  c o u r t s  

seem more r e c e p t i v e  t o  t h i s  t o r t  l i a b i l i t y .  

v 
Proof of c a u s a t i o n  i s  t h e  same i n  legal malprac t ice  a s  i n  o t h e r  

negligence and medical malprac t ice  cases. The wrongful a c t  must be  a 

p rox imate  cause of t h e  in ju ry .  The burden o f  proof (by preponderance 

of  evidence) on t h e  i s s u e  of  causa t ion  respdes  wi th  the  p l a i n t i f f .  To 

say t h e  negl igent  a c t  is t h e  proximate cause, t h e  p l a i n t i f f  must prove 

t h e  l o s s  would not  have happened nbut f o r n  t h e  lawyer 's  conduct. This  

p o s e s  a rea l  problem i n  t h e  legal p ro fess ion  when examining damages. 

I n  t h e  medical profess ion ,  the  damage which a p h y s i c i a n  p roduces  by 

h i s  n e g l i g e n c e  is normally physica l  in ju ry ;  t h a t  produced by a lawyer 

is normally economic loss .  Problems as t o  t h e  ambit of l i a b i l i t y  -- 
t h o s e  o f  p rox imate  c a u s e  as d i s t i n g u i s h e d  from cause i n  fact -- are 

p o t e n t i a l l y  more c o n t r o l l a b l e  i n  the  case  of the  physician. I n  o r d e r  

t o  recover i n  a negligence a c t i o n  a g a i n s t  a lawyer, i t  is necessary t o  

c l e a r l y  show t h a t  h i s  negligence was the  cause of t h e  . c l i e n t ' s  l o s s  o r  

damage. I n  s i t u a t i o n s  regarding procedural  e r r o r s  t h i s  may no t  pose a 



major  problem. When t h e  n e g l i g e n c e  i s  i n  g i v i n g  a d v i c e  o r  i n  t h e  

conduct of  l i t i g a t i o n  (where l i t t l e  time is given f o r  r e f l e c t i o n ) ,  t h e  

ques t ion  of causa t ion  poses many problems. 

A s  can be seen from t h e  above d iscuss ion,  a charge of malprac t ice  

i n  t h e  l e g a l  p r o f e s s i o n ,  u n d e r  c e r t a i n  c i r c u m s t a n c e s  c o u l d  be 

d i f f i c u l t  t o  prove.  N o t w i t h s t a n d i n g  t h e s e  d i f f i c u l t i e s ,  however,  

l e g a l  malprac t ice  ig recognized by t h e  courts .  

T h e r e  h a s  b e e n  no c a u s e  o f  a c t i o n  t o  d a t e  i n  t h e  a r e a  o f  

educat ional  m a l p r a c t i c e .  The c o u r t s  have been  r e l u c t a n t  t o  a p p l y  

t r a d i t i o n a l  n e g l i g e n c e  c l a i m s  i n  t h e  p u b l i c  s c h o o l  s e t t i n g .  This  

re luc tanEe is a r e f l e c t i o n  of s e v e r a l  pub l i c  p o l i c y  i s s u e s  -- one o f  

which is whether t o  extend t o  a s tuden t  the  r i g h t  t o  be protec ted  from 

c e r t a i n  school  ac t ions .  

The p l a i n t i f f  a l l e g i n g  e d u c a t i o n  malprac t ice  must, a t  t h e  very 

least, f u l f i l l  those  requirements common t o  a l l  n e g l i g e n c e  a c t i o n s .  

The p l a i n t i f f  must e s t a b l i s h  t h a t  the  school system has a legal duty 

t o  a c t  wi th  care i n  providing academic i n s t r u c t i o n ,  and t h a t  t h i s  duty  

o f  care e x i s t s  between t h e  s t u d e n t  and t h e  school.  I n  a d d i t i o n  t o  

e s t a b l i s h i n g  t h a t  t h e  s c h o o l  h a s  a d u t y  t o  p r o v i d e  c o m p e t e n t  

i n s t r u c t i o n ,  t h e  p l a i n t i f f  would have t o  present  a standard of c a r e  

t h a t  could be used by the  c o u r t s  t o  determine whether an e d u c a t o r  h a s  

b reached  h i s  du ty .  F i n a l l y ,  t h e  p l a i n t i f f  must show t h a t  he  has 



s u f f e r e d  a l e g a l l y  compensable i n j u r y  of which there is a f a c t u a l  and 

a proximate causa l  r e l a t i o n s h i p  between d e f e n d a n t  s b r e a c h  and t h e  

i n j u r y  suffered .  

S i m i l a r  t o  l e g a l  and m e d i c a l  m a l p r a c t i c e ,  t h e  p r i n c i p l e s  o f  

negligence, upon which an a c t i o n  i n  educat ion  may be grounded, must be 

proven t o  e x i s t .  There must e x i s t  a  s tudent- teacher r e l a t i o n s h i p  upon 

which a duty of c a r e  is requ i red  o r  no l i a b i l i t y  can be founded. 

t Re- 

For a p r o f e s s i o n a l  d u t y  o f  c a r e  t o  o c c u r  a r e l a t i o n s h i p  must 

e x i s t .  D i f f i c u l t i e s  arise ou t  of the  sources  upon which t h i s  r e l a t i o n  

is  imposed -- Is i t  based on a l e g a l  o r  s o c i a l  ob l iga t ion?  When does 

t h i  r e l a t i o n s h i p  begin and where does i t  'end? What is the  purpose  o f  

t h e  r e l a t i o n s h i p ?  AND What a r e  t h e  e x p e c t e d  outcomes o f  such  a 

r e l a t i o n s h i p .  A l l  of t h e s e  i s s u e s  have  been answered i n  legal  and 

m e d i c a l  m a l p r a c t i c e  l i t i g a t i o n  b u t  n o n e  o f  them h a v e  b e e n  

a f f i r m a t i v e l y  answered i n  an  educat ional  s e t t i n g  where n e g l i g e n c e  i s  

c h a r g e d .  The r e l a t i o n s h i p  between t e a c h e r  and s t u d e n t  c o u l d  be 

e s t a b l i s h e d  e i t h e r  through common l a w  p r i n c i p l e s  o r  s t a t u t o r y  s o u r c e s  

(Char ter  of Rights  o r  p rov inc ia l  school  l e g i s l a t i o n ) .  

Quuu2m 

A duty of' c a r e  has t o  be l e g a l l y  recognized i n  a cour t  of law and 

must conform t o  a s t a n d a r d  o f  c a r e  f o r  t h e  p r o t e c t i o n  o f  o t h e r s  



a g a i n s t  unreasonable harm. A t o r t  a c t i o n  may be founded i n  common-law 

p r i n c i p l e s  and those s t a t u t e s  t h a t  govern school  systems. 

W i t h i n  t h e  framework o f  a common law d u t y ,  t h e  t h e o r y  o f  a n  

undertaking -- t he  idea  t h a t  an a c t i o n  v o l u n t a r i l y  assumed c r e a t e s  a 

d u t y  t o  n o n - n e g l i g e n t l y  b r i n g  i t  t o  c o m p l e t i o n  -- m i g h t  b e  

success fu l ly  a rgued  ( P r o s s e r ,  1 971, pp. 343-348). One might  a l s o  

argue t h a t  t h e  long recognized duty of c a r e  f o r  t h e  physical  s a f e t y  of  

s t u d e n t s  s h o u l d  a p p l y  by a n a l o g y  t o  a c a d e m i c  i n s t r u c t i o n .  The 

s t r o n g e s t  l e g a l  argument f o r  r e c o g n i t i o n  o f  a n  e d u c a t o r l s  duty t o  

provide competent academic i n s t r u c t i o n  may be based on a n a l o g i e s  t o  

o t h e r  types of p ro fess iona l  negligence. Recognition of  a p ro fess iona l  

duty of c a r e  f o r  educators ,  however, p o s e s  two immedia te  problems.  

F i r s t ,  i t  must be e s t ab l i shed  t h a t  publ ic  school  educators  are indeed 

q u a s i - p r o f e s s i o n a l s ,  a t  l e a s t  f o r  t h e  p u r p o s e  o f  l i t i g a t i n g  

a l l e g a t i o n s  of  negl igent  academic i n s t r u c t i o n  (Foster ,  1987). Second, 

assuming t h e  c o u r t  acknowledges  e d u c a t o r s  as  p r o f e s s i o n a l s ,  a 

p l a i n t i f f  must show t h a t  a n  e d u c a t o r l s  f u n c t i o n s  are s u f f i c i e n t l y  

analogous t o  o t h e r  p r o f e s s i o n a l  f u n c t i o n s  t h a t  h i s  c o n d u c t  may b e  

r e a s o n a b l y  a n a l y z e d  i n  terms o f  e s t ab l i shed  malprac t ice  p r inc ip les .  

A s  s t a t e d  by Tracy ( l 9 8 O ) ,  " t h e  p r imary  j u s t i f i c a t i o n  i s  t h a t  t h e  

p r o f e s s i o n a l ,  by h i s  o c c u p a t i o n ,  h o l d s  h i m s e l f  o u t  a s  p o s s e s s i n g  

c e r t a i n  s k i l l s  and knowledge and, as a r e s u l t ,  people who u t i l i z e  h i s  

s e r v i c e s  have  a r i g h t  t o  e x p e c t  him t o  use t h a t  s k i l l  and knowledge 

with some minimum degree of competencen ( p. 56 8).  



Whether t e a c h e r s  a r e  profess ional ;  and whether they can be held 

l i a b l e  f o r  m a l p r a c t i c e  even  i f  t h e y  are n o t  h a s  been e x t e n s i v e l y  

d e b a t e d  by b o t h  Cover t  (1987) and Fos te r  (1986, 1987). Covert feels 

t h a t  t eachers  are not p r o f e s s i o n a l s  i n  t h e  t r a d i t i o n a l  s e n s e .  He 

focusses  on t h e  teachers1  l a c k  of autonomy regarding policy-making and 

the  fact t h a t  t eachers  are s a l a r i e d  employees. Covert f u r t h e r  s t a tes  

t h a t  t e a c h e r s  are under t h e  con t ro l  of l a y  people ( t r u s t e e s )  who have 

the  power t o  ve to  teacher  judgments and t o  impose s t a n d a r d s  upon t h e  

t e a c h i n g  p ro fess ion  and t h e  de l ive ry  of educat ional  services .  Fos te r  

counters  by s t a t i n g  t h a t  a l t h o u g h  t e a c h e r s  l a c k  autonomy r e g a r d i n g  

pol icy-making t h e y  do e x e r t  power o v e r  t h e  implementation of  those 

po l i c i e s .  Within the  privacy of t h e i r  own c l a s s r o o m s ,  t e a c h e r s  a r e  

c o n s t a n t l y  m a k i n g  p r o f e s s i o n a l  j u d g m e n t s  ( i . e . ,  d i a g n o s i s ,  

p resc r ip t ion ,  p resen ta t ion  and e v a l u a t i o n )  . The p e r c e p t i o n  o f  b o t h  

l e g i s l a t o r s  and t h e  publ ic  w i l l  a l s o  determine t h e  profess ional  s t a t u s  

of teachers.  Teachers through t h e i r  pro-d a c t i v i t i e s  and t h e i r  self- 

imposed code of e t h i c s  imply a degree of professionalism. The r o l e  of 

t h e  B r i t i s h  Columbia Teacherst Federa t ion  as a n p r o f e s s i o n a l n  u n i o n  

w a n t i n g  more c o n t r o l  over the  educat ional  system, t h e  demand by l o c a l  

t e a c h e r s t  a s s o c i a t i o n s  t o  b a r g a i n  f o r  working c o n d i t i o n s  and t h e  

e s t a b l i s h m e n t  o f  t h e  C o l l e g e  o f  T e a c h e r s  are a l l  i n d i c a t o r s  of t h e  

t rend towards a "newn form o f  p r o f e s s i o n a l i s m  and t h e  d e s i r e  t o  be  

more self-governing. 

Whether o r  n o t  t e a c h e r s  a r e  " t r u e n  p r o f e s s i o n a l s  i n  t h e  sense 



t h a t  t h e y  are self-governing, hold s p e c i a l  q u a l i f i c a t i o n s  and e x h i b i t  

s p e c i a l  exper t i se ,  has  no bearing on t h e  ques t ion  of c i v i l  l i a b i l i t y .  

So l o n g  a s  t e a c h e r s  h o l d  themselves  out  as possessing s p e c i a l  s k i l l  

and training (as t h e y  u n q u e s t i o n a b l y  d o )  t h e y  w i l l  face l i a b i l i t y  

( e i t h e r  under  t h e  broad framework o f  m a l p r a c t i c e  i f  t e a c h e r s  are 

viewed as profess ionals ,  py more s p e c i f i c a l l y  as n e g l i g e n c e  if t h e y  

a r e  n o t  viewed a s  p r o f e s s i o n a l s  ( F o s t e r ,  1987b) when t h i r d  p a r t i e s  

r e l y  on s u c h  s p e c i a l  s k i l l s  and t r a i n i n g  t o  t h e i r  d e t r i m e n t  ( o f .  

Hedley, Byrne v. Heller and Par tners ,  1964, AC 465) . 
I n  a d d i t i o n  t o  common-law t h e o r i e s  o f  d u t y ,  p l a i n t i f f s  h a v e  

a rgued  f o r  t h e  r e c o g n i t i o n  of a s t a t u t o r y  duty. Tor t  a c t i o n s  may be 

based on c o n s t i t u t i o n a l  ground o r  on s t a t u t o r y  v i o l a t i o n s .  The 

c o n s t i t u t i o n a l  approach has not  been success fu l  i n  t h e  United S t a t e s  

nor does i t  look l i k e  i t  w i l l  l i k e l y  be s u c c e s s f u l  i n  Canada because  

o f  i ts  g l o b a l  purpose. The c o n s t i t u t i o n ,  regarding t h e  establishment 

and maintenance of schools ,  was d e s i g n e d  t o  b e n e f i t  t h e  p u b l i c  and 

s o c i e t y  and was n o t  s e e n  a s  a means of p r o t e c t i n g  ind iv idua l  r i g h t s  

a g a i n s t  i n j u r y  of  any kind. Regarding p rov inc ia l  s t a t u t e s ,  a rguments  

have  been  p u t  fo rward  r e g a r d i n g  the  f a c t  t h a t  compulsory at tendance 

r u l e s  compel a c h i l d  t o  school  (even i f  a parent  has the  a l t e r n a t i v e s  

o f  home schoo l s  o r  p r i v a t e  i n s t i t u t i o n s ) ,  and hence t h e r e  should be a 

r ight- to-treatment f o r  being i n v o l u n t a r i l y  committed (Blackburn, 1978, 

p. 120). Others would argue t h a t  compulsory at tendance laws are based 

on the  dutv pf 3- t o  educate the  c h i l d  and n o t  f o r  the  benef i t  of 



t h e  c h i l d ,  but  f o r  t h e  state (Funston, 1981, p. 777). 

For  example,  i n  B r i t i s h  C o l u m b i a ,  some p e o p l e  may r e g a r d  

g o v e r n m e n t  exams  i n  g r a d e  12 a s  "measures o f  minimum l e v e l s  o f  

proficiencyu.  Blackburn ( 1978) would argue t h a t  a high school  diploma 

i s  i s s u e d  on t h e  b a s i s  o f  s a t i s f a c t o r y  c o m p l e t i o n  o f  t h e s e  exams 

(pp. 127-128). Othe r  s o u r c e s  of  l e g a l  r e s p o n s i b i l i t y  may i n c l u d e  

p r o c e d u r e s  f o r  e v a l u a t i o n  and r e m e d i a t i o n  ( T r a c y ,  1980,  p. 5701, 

t e a c h e r  c e r t i f i c a t i o n  and e v a l u a t i o n  r e q u i r e m e n t s  ( Lynch, 1 9 8 0 ,  

p. 5 2 1 ,  g r a d u a t i o n  r e q u i r e m e n t s  ( B l a c k b u r n ,  1978,  pp. 127-1281, 

s p e c i f i e d  c o u r s e s  t o  be t a u g h t  and s p e c i f i c  program r e q u i r e m e n t s  

(McCarthy,  1982,  pp. 54-57). Many s p e c i a l i s t  g r o u p s  -- L e a r n i n g  .. 
A s s i s t a n t s ,  C o u n s e l l o r s  -- are  l i m i t i n g  t h e i r  m e m b e r s h i p s  a n d  

demanding c e r t a i n  academic  r e q u i r e m e n t s  o f  t h e i r  members. These 

groups are asking school  boards t o  r e f i n e  t h e i r  s e l e c t i o n  p r o c e s s  t o  

inc lude  such q u a l i f i c a t i o n s  i n  t h e i r  h i r i n g  p rac t i ces .  This may imply 

a h igher  s tandard  of  care f o r  those s p e c i a l i s t  groups. 

It s h o u l d  be s t a t e d  a g a i n  t h a t  most  s t a t u t e s  are designed t o  

p r o t e c t  t h e  p u b l i c  a t  large. The s t a t u t e s  were n o t  i n t e n d e d  t o  

e s t a b l i s h  a duty of c a r e  f o r  i n d i v i d u a l s  o r  groups of  individuals .  I n  

order  t o  prove educat ional  malpract ice,  the  p l a i n t i f f  must prove  t h e  

e d u c a t i o n a l  harm he  s u f f e r e d  was t h e  k i n d  o f  harm the  s t a t u t e  was 

intended t o  prevent (Funston, 1981, p. 776). 

Once a d u t y  o f  c a r e  h a s  been e s t a b l i s h e d ,  i t  i s  necessary  t o  

a s c e r t a i n  the  s tandard  by which a teacher  o r  e d u c a t o r  can  be judged. 



Without  such  s t a n d a r d  o f  c a r e ,  t h e  c o u r t  cannot determine whether a 

teacher  breached h i s  d u t y  o r  no t .  A s  can  be s e e n  from C h a p t e r  2 ,  

s e v e r a l  s tandards  e x i s t ,  namely a wreasonable personR s tandard  of  c a r e  

and t h a t  of  a nprofess ional  personn. 

G e n e r a l l y ,  t h e  r e a s o n a b l e  p e r s o n  s t a n d a r d  is  used i n  c a s e s  

r e s u l t i n g  i n  physica l  in ju ry .  With regard t o  i n s t r u c t i o n a l  p rac t i ces ,  

t h e  p r o f e s s i o n a l  p e r s o n  s t a n d a r d  w i l l  l i k e l y  be  a p p l i e d .  It i s  

assumed t h a t  because teaching r e q u i r e s  s p e c i a l  t r a i n i n g  and knowledge 

which are d i f f e r e n t  from t h e  t r a i n i n g  and knowledge of t h e  ordinary 

person, t eachers  must be held t o  a higher s tandard (Fos te r ,  1987a). A 

c h a r g e  o f  m a l p r a c t i c e  r e q u i r e s  t h a t  t h e  profess ion  has formulated a 

miniqum l e v e l  of s k i l l  and knowledge common t o  its members i n  good 

s t a n d i n g .  The profess ional  is l i a b l e  t o  a charge of  malprac t ice  when 

h e  f a i l s  t o  p e r f o r m  i n  a c c o r d a n c e  w i t h  t h a t  norm. C h a r g i n g  

malpract ice,  thus  assumes a p ro fess iona l  s tandard  of care.  

The legal and m e d i c a l  p r o f e s s i o n s  have  a l r e a d y  e s t a b l i s h e d  a 

s t a n d a r d  o f  p r o f e s s i o n a l  c a r e  t h a t  focusses  on s p e c i f i c  behaviours. 

I n  education,  s e v e r a l  sources  f o r  a r r i v i n g  a t  a p ro fess iona l  s t a n d a r d  

have been suggested: 

1 )  t h o s e  s t a t u t e s  and r e g u l a t i o n s  t h a t  a r e  d i r e c t e d  a t  

procedural  r e s p o n s i b i l i t i e s  -- i. e. placement, remedia- 

t i o n ,  t e s t i n g ,  report ing. .  . 
2)  s t a t u t e s  1dentiPyin.g the  d u t i e s  and r e s p o n s i b i l i t i e s  of 

t e a c h e r s  (1. e. c u r r i c u l u m  r e q u i r e m e n t s ,  time a l l o t -  



ments, i n s t r u c t i o n ,  . . . ) 
3 )  self  imposed s t a n d a r d s  e s t a b l i s h e d  by l o c a l  s c h o o l  

boards o r  teacher  a s s o c i a t i o n s  (i .e.  code of e t h i c s )  

4) s t a n d a r d i z e d  t e s t i n g  t o  e s t a b l i s h  c l a s s  p r o f i l e s  and 

i n d i r e c t l y  make e d u c a t o r s  a c c o u n t a b l e  f o r  t h e i r  

b e h a v i o r  and  t h e i r  s t u d e n t s f  performance on t h e s e  

tests. 

A s  y e t ,  however, t h e r e  is  no f i r m  s t a n d a r d  o f  c a r e  which has been 

e s t a b l i s h e d  t h r o u g h  t h e  c o u r t  s y s t e m .  T h e r e  d o e s  n o t  e x i s t  a 

p r e v a i l i n g  s t a n d a r d  o f  c a r e  t o  which consensus could be a r r i v e d  a t  

among e d u c a t o r s  ( F u n s t o n ,  1 9 8 1 ,  pp.  7 7 9 - 7 8 2 ) .  Schoo1.s  h a v e  

n n e g l e c t e d ! t o  a r t i c u l a t e  t h e  r o l e  of education when it comes t o  what 

i n s t r u c t i o n  should be g iven (we v a c i l l a t e  between a back- t o - b a s i c s  

focus  t o  one of address ing s o c i a l  concerns -- family l i f e  i n s t r u c t i o n ,  

computer l i t e r a c y ,  va lues  c l a r i f i c a t i o n . . . ) ;  what l e a r n i n g  should t ake  

p l a c e ,  and f o r  what  t eachers  are accountable fo r .  Teachers are a l s o  

r e l u c t a n t  t o  agree  upon a c l e a r  s tandard  of  care when it comes t o  how 

a t e a c h e r  should teach o r ,  more importantly,  on who should review t h e  

performance of t eachers  (Fos te r ,  1985, pp. 220-2211. To date ,  teacher  

a s s o c i a t i o n s  have  o n l y  p u b l i s h e d  a code of e t h i c s  but not  a code of  

conduct regarding i n s t r u c t i o n a l  performance i n  the  classroom. 

A s  can  be s e e n ,  i t  i s  no s u r p r i s e  t h a t  a legal s tandard  of c a r e  

f o r  educa t iona l  m a l p r a c t i c e  h a s  n o t  y e t  e v o l v e d  which:  d e s c r i b e s  

p ro fess iona l  s k i l l  and knowledge, d i l i g e n c e  and p ro fess iona l  judgment; 



s ta tes  r e q u i r e m e n t s  t o  keep a b r e a s t  of c u r r e n t  educat ional  matters; 

provides an explanat ion  of  approved methods AND; c o n s i d e r s  l o c a l i t y ,  

customs, and areas of s p e c i a l i z a t i o n  (McCoid, 1959, pp. 14-15). 

v 
If a  p r o f e s s i o n a l  s t a n d a r d  o f  c a r e  c o u l d  be  e s t a b l i s h e d  and 

agreed upon by educators ,  a  v i o l a t i o n  o f  s u c h  s t a n d a r d s  a l o n e  would 

n o t  p resuppose  n e g l i g e n c e .  A p r o x i m a t e  and causa l  connection must 

occur between the  breach of duty and h a s  e s t a b l i s h e d  t h e  in jury .  Once 
4 

t h e  p l a i n t i f f  has e s t ab l i shed  a breach of duty ,  and t h a t  an i n j u r y  has 

o c c u r r e d ,  a c a u s a l  r e l a t i o n s h i p  must  e x i s t .  The p l a i n t i f f  m u s t  

s a t i s f y  t h e  "but  f o r w  c lause  t o  pursue a .  negligence cause of act ion.  

The c o u r t  has  

t h e  p l a i n t i f f  

t h e n  have  t o  

t o  decide  whether the  a e f e n d a n t  had a d u t y  t o  p r o t e c t  

aga ins t  t h e  even t s  which i n  f a c t  took place. The c o u r t s  

d e c i d e  whe the r  t h e  d e f e n d a n t  's c o n d u c t ,  g i v e n  t h e  

s i g n i f i c a n c e  and c o r r e s p o n d i n g  c a u s e  o f  t h e  p l a i n t i f f ' s  i n j u r y ,  

warrants  him being l e g a l l y  accountable (Funston, 1981, pp. 784-7851. 

I n  a s u i t  c h a r g i n g  n e g l i g e n t  i n s t r u c t i o n ,  t h e  p l a i n t i f f  would 

have t o  prove the  school  d i s t r i c t  and i t s  r e p r e s e n t a t i v e s  f a i l e d  t o  

t e a c h ,  t h e r e f o r e  h e  f a i l e d  t o  l e a r n  and/or t h a t  h i s  f a i l u r e  t o  l e a r n  

was a fo reseeab le  r i s k  given t h e  poor classroom methods implemented.  

The e v i d e n c e  must be  s u b s t a n t i a l  t o  s u s t a i n  proof of  t h e  c a u s a l  

r e l a t i o n s h i p .  Suggest ions f o r  d e m o n s t r a t i n g  a  c a u s a l  r e l a t i o n s h i p  

between a  t eacher ' s  a c t i o n  and a s t u d e n t ' s  performance include:  



1. a c l a s s  c o m p a r i s o n  t h a t  "bu t  f o r n  t h e  t e a c h e r  i n  

ques t ion ,  one c l a s s  performed s i g n i f i c a n t l y  worse  t h a n  

another  c l a s s  where these  c l a s s e s  were i d e n t i c a l  i n  a l l  

e s s e n t i a l  elements (Funston, 1981, pp. 788-789). 

2. t h e  d o c t r i n e  of  r m  which is based on t h e  

in fe rence  t h a t  t h e  q u a l i t y  of t h e  t e a c h e r ' s  c o n d u c t  

f a l l s  s i g n i f i c a n t l y  b e l o w  t h e  a v e r a g e  t e a c h e r ' s  

performance i n  t h a t  community o r  s p e c i a l t y  a r e a  and 

t h a t  t h i s  d i f f e rence  a lone  could exp la in  why one c l a s s  

d id  s i g n i f i c a n t l y  worse than another  c l a s s  ( P a t t e r s o n ,  

1980, PP. 797-798)- 

3. e x p e r t  t e s t i m o n y  examining t h e  s p e c i f i c  circumstances 

of the  s i t u a t i o n ,  the  a p p r o p r i a t e n e s s  o f  t h e  a c t i v i t y  

f o r  t h e  s p e c i f i c  g roup  o f  s t u d e n t s  i n  ques t ion ,  t h e  

educat ional  value of t h e  a c t i v i t y  and t h e  adequacy o f  

i n s t r u c t i o n  given (Blackburn, 1 97 8, pp. 126-1 27 1 

To succeed  i n  an educat ional  malprac t ice  s u i t ,  a p l a i n t i f f  would 

have t o  e s t a b l i s h  t h a t  h e  h a s  s u f f e r e d  damage a s  a  r e s u l t  o f  t h e  

d e f e n d a n t ' s  conduct .  T h i s  may b e  a h e r c u l e a n  t a s k  when t r y i n g  t o  

connect superv i s ion  of i n s t r u c t i o n  with learning.  

I n  summary, t h e  profess ional  l i a b i l i t y  of  physicians and lawyers 

rests pr imar i ly  on common law p r i n c i p l e s  e s t ab l i shed  over the  pas t  600 

y e a r s .  It is  w i t h i n  t h e  l a s t  century t h a t  a  duty of c a r e  i n  medical 

m a l p r a c t i c e  h a s  been d e f i n e d ,  and even  more r e c e n t l y  t h a t  l e g a l  



m a l p r a c t i c e  h a s  become a subs tan t ive  a r e a  of law based on p r i n c i p l e s  

of negligence ( p r i o r  t o  t h i s ,  a breach of duty was seen as a breach of 

c o n t r a c t ) .  It h a s  o n l y  been i n  t h e  pas t  10-15 yea r s  t h a t  t h e  c o u r t s  

have been asked t o  in te rvene  i n t o  the  p ro fess iona l  r e s p o n s i b i l i t i e s  o f  

educators  and t o  g r a n t  remedies f o r  s tuden t ' s  non-learning. The focus 

of chapter  four  w i l l  be t o  examine those cases ,  s p e c i f i c a l l y  Peter, Y. 

( 1  976) ,  Donohue ( 1978) and Hoffman (1979) which t r i e d  t o  apply t o r t  

p r i n c i p l e s  t o  the  educat ional  malpract ice cause of  ac t ion .  The la t ter  

p a r t  o f  t h e  c h a p t e r  w i l l  attempt t o  provide a c u r r e n t  scenar io  which 

might have allowed a s u c c e s s f u l  c a u s e  o f  a c t i o n  f o r  m a l p r a c t i c e  -- 
t h a t  of t h e  Keenstra (1983) case  i n  Alberta. 



CHAPTER FOUR 

Assessment of  Educational Malpract ice Jurisprudence 

I n  t h e  l a s t  t h r e e  decades, inc reas ing  publ ic  d i s s a t i s f a c t i o n  with 

t h e  American educat ional  system has s t imula ted  a  move t o  f i n d  r e d r e s s  

i n  t h e  c o u r t r o o m  ( f o r  a l i s t  o f  c a s e s ,  see B o l l i n g e r ,  1985) .  

F rus t ra t ed  pa ren t s  who b e l i e v e  t h a t  s c h o o l s  s h o u l d  g u a r a n t e e  e v e r y  

s t u d e n t  a n  a d e q u a t e  e d u c a t i o n  and a p p r o p r i a t e  p lacement  i n  t h e  

classroom have become inc reas ing ly  aware of the  p o s s i b i l i t y  o f  s u i n g  

t o  r e c t i f y  t h e s e  g r i e v a n c e s .  Tha t  e d u c a t i o n  i s  one o f  t h e  most 

s i g n i f i c a n t  func t ions  of government ( b o t h  i n  t h e  Uni ted  S t a t e s  and 

Canada) only re in fo rces  t h e  b e l i e f  t h a t  t h e  c o u r t s  should be the  f i n a l  

a r b i t e r  of education-related disputeq. 

I n  Canada, t h e  p r o v i n c e s  e x e r c i s e  e x c l u s i v e  j u r i s d i c t i o n  over 

education by v i r t u e  of the  C o n s t i t u t i o n a l  Act ( 1  867).  However, t h e  

m a d - C h a r t e r  ~ . U g b t s  U F r e e d o m s e n t r e n c h e d  i n  t h e  

C o n s t i t u t i o n a l  of  1982 may erode t h e  e x c l u s i v e  j u r i s d i c t i o n  and 

t h u s  l i m i t  p r o v i n c i a l  autonomy i n  e d u c a t i o n a l  m a t t e r s .  Since t h e  

Canadian m t e r  is the  supreme law o f  Canada, any s t a t u t e  t h a t  is  

i n c o n s i s t e n t  w i t h  i t  i s  i n o p e r a t i v e  ( S e c t i o n  5 2 ( 1 ) .  The mr te r  

r e q u i r e s  a balancing of ind iv idua l  and community r i g h t s  l e a v i n g  t h e  

d o o r  open f o r  p l a i n t i f f s  t o  chal lenge  c u r r e n t  provincially-mandated 

education p rac t i ces .  Such chal lenges  might  i n c l u d e  e q u a l  a c c e s s  t o  

p a r t i c u l a r  e d u c a t i o n a l  o p p o r t u n i t i e s ,  e q u a l  d i s t r i b u t i o n  of 

educat ional  b e n e f i t s  (Marchand y. Simcoe ihl&Y Board Education, 



( 1986 ) ) , and equal  oppor tuni ty  t o  o b t a i n  an adequate educat ion  (Bales 

Y. School District 23, (1984). 

The law of  t o r t s  h a s  been a p p l i e d  t o  t h e  educat ional  system i n  

the  pas t  but  its focus  has  been l imi ted .  Court d e c i s i o n s  ( c a s e  l a w )  

h a v e  i d e n t i f i e d  s e v e r a l  a r e a s  where  e d u c a t i o n a l  n e g l i g e n c e  and 

m a l p r a c t i c e  can  be  s u c c e s s f u l l y  p u r s u e d .  T h e s e  a reas  i n c l u d e  

playground s a f e t y ,  premises and playground supervis ion ,  supervis ion  of 

s c h o o l  s p o n s o r e d  f i e l d  t r i p s ,  mishaps  d u r i n g  p h y s i c a l  e d u c a t i o n  

c l a s s e s  a n d  t h e  l i k e  ( N i c h o l l s ,  1984) .  Some c a s e s  a r i s e  from 

classroom a c t i v i t i e s  such as inadequate  c a r e  and s u p e r v i s i o n  i n  t h e  

s c i e n c e  l a b ,  but  a l l  cases  have concerned only l i a b i l i t y  f o r  physical  
-C 

i n j u r i e s  (Giles, 1988). A s  s t a t e d  by Jan i sch  ( 1 980 ) : wConcerns  have  

been  e x c l u s i v e l y  f o r  broken bones and not  broken mirids, psyches and 

expec ta t ionsw (p. 491 ). However, new t h e o r i e s  of  l i a b i l i t y  are b e i n g  

p u t  f o r w a r d :  n e g l i g e n t  d i a g n o s t i c  a s s e s s m e n t  and p lacement  of  

hand icapped  s t u d e n t s ;  f a i l u r e  t o  p r o p e r l y  p r e p a r e  s t u d e n t s  f o r  

c o m p e t e n c y  t e s t s ;  a n d  c a u s i n g  i n j u r y ,  e i t h e r  p h y s i c a l  o r  

psychological ,  t h r o u g h  n e g l i g e n t  i n s t r u c t i o n .  L i t i g a t i o n  a r g u i n g  

these  new t o r t  t h e o r i e s  has been l a r g e l y  confined t o  t h e  United S t a t e s  

wi th  l i m i t e d  extens ion i n t o  Canada. Many American s t a t e  c o u r t s  have  

r u l e d  o n  s u i t s  a l l e g i n g  e d u c a t i o n a l  m a l p r a c t i c e .  Although s i x t e e n  

cases  have been t r i e d  i n  t h e  United S t a t e s  wi th  th ree  of them reaching 

t h e  a p p e a l  l e v e l ,  none have  been success fu l  (Covert,  1988, p. 187). 

Fur ther ,  the  c o u r t s  have done l i t t l e  t o  de f ine  the  na ture  o r  s c o p e  o f  



e d u c a t i o n a l  m a l p r a c t i c e  c l a i m s  t h u s  p rov id ing  l i t t l e  d i r e c t i o n  f o r  

f u t u r e  l i t i g a n t s .  Key i s s u e s  i n  t h e s e  c a s e s  i n c l u d e :  What i s  t h e  

harm s u f f e r e d  and how is t h e  l o s s  (1.e. damages) measured?;  Are 

p o s i t i v e  r e s u l t s  i n  education guaranteed e s p e c i a l l y  c o n s i d e r i n g  t h e  

i n t e r a c t i v e  r o l e  of t h e  l e a r n e r ;  AND f i n a l l y  What duty of c a r e  should 

be imposed on educators?  Overshadowing t h e s e  i s s u e s  a r e  p o l i c y  and 

economic concerns which t h e  c o u r t s  have l a r g e l y  de fe r red  t o  educators  

and l e g i s l a t o r s . .  

T h i s  c h a p t e r  traces t h e  h i s t o r y  of educat ional  malprac t ice  a s  it 

relates t o  " f a i l u r e  t o  e d u c a t e n ,  and f o c u s s e s  p r i m a r i l y  on t h r e e  

l e a d i n g  American c a s e s  -- P e t e r W .  Francisco 

District (19761, Donohue Y- CoDianue Union Free School Distric_t (1978) 

and B J n  v L  &as-cation o f  t h e  C i t v  o f  Nw (1979). 

This chapter  summarizes the  case  f a c t s  and t h e  c o u r t s '  d e c i s i o n s  a s  

w e l l  as examine t h e  i s s u e s  presented. 

I a n t i c i p a t e  t h a t  similar claims w i l l  come b e f o r e  C a n a d i a n  

c o u r t s ;  t h e r e f o r e  I w i l l  d i s c u s s  t h e  e x t e n s i o n  o f  e d u c a t i o n a l  

malprac t ice  t o  Canada through an i n v e s t i g a t i o n  o f  t h e  James Keegs t r a  

and E c k v i l l e  High Schoo l  s i t u a t i o n .  Although the  Keenstra case was 

i n i t i a l l y  decided under t h e  Criminal Code ( a s  a c r i m i n a l  p r o s e c u t i o n  

f o r  d i s t r i b u t i o n  and promotion of ha te  a g a i n s t  a minori ty group),  it 

is i n t e r e s t i n g  t o  examine t h e  K e e g s t r a  c a s e  h y p o t h e t i c a l l y  from a 

" t o r t n  pe r spec t ive  ( a s  a c l a s s  a c t i o n  f o r  malprac t ice) .  



v. San F r m s c o  H u h  School D i s t r i c t  

The first repor ted  case i n  which a  t e a c h e r  was h e l d  l i a b l e  f o r  

poor  q u a l i t y  i n s t r u c t i o n  was Bellman F r a n c i s c o  IKgh School 

Distr ic t  (1938). I n  &IAum, a h i g h  s c h o o l  sophomore was i n j u r e d  

w h i l e  e x e c u t i n g  a gymnastics s t u n t .  The young p l a i n t i f f  sus ta ined a  

s e r i o u s  head i n j u r y .  She a l l e g e d  t h a t  t h e  i n s t r u c t o r  s h o u l d  have  

known t h a t  n o t  a l l  s t u d e n t s  c o u l d  pe r fo rm t h e  p a r t i c u l a r  manoeuvre 

sa fe ly ,  and t h a t  he r  s p e c i f i c  p h y s i c a l  a b i l i t y  l i m i t e d  t h e  t y p e  o f  

g y m n a s t i c s  moves s h e  c o u l d  e x e c u t e  and f i n a l l y ,  t h a t  t h e  t eacher ' s  

i n s t r u c t i o n  had been negligent .  The s t u d e n t  won a  jury v e r d i c t  which 

was a f f i r m e d  on  a p p e a l .  The f i n d i n g  t h a t  t h e  t eacher ' s  i n s t r u c t i o n  

had been n e g l i g e n t  a n d  t h a t  t h e  s t u d e n t  may n o t  h a v e  b e e n  a n  

a p p r o p r i a t e  c a n d i d a t e  f o r  i n s t r u c t i o n  i n t r o d u c e i l  t h e  c o n c e p t  o f  

educat ional  malpract ice.  Although t h i s  was one o f  a few c a s e s  where  

educat ional  malprac t ice  was success fu l ly  l i t i g a t e d  p r i o r  t o  t h e  1980s, 

i t  expanded the  concept of negl igent  i n s t r u c t i o n .  

Jacobsen v*  C o l u m b i a  Univers i tv  

I n  t h e  1950s  and 1960s ,  s c h o o l  l i t i g a t i o n  d e a l t  predominantly 

wi th  the  problems of resource  a l l o c a t i o n  and of  access  (Brown y. 

of Educat ion .  ( 1954) .  There  was, however, a n  i n t e r e s t i n g  case  i n  

which a s t u d e n t  sued a  u n i v e r s i t y  f o r  " f a i l u r e  t o  i m p a r t  wisdomn 

( a o b s e n  V~ Co lumUa JhiveraUy, (1959)) .  The s tuden t  a l leged t h a t  

t h e  u n i v e r s i t y  had made numerous u n f u l f i l l e d  promises and hence should 



b e  f o u n d  l i a b l e  f o r  m i s r e p r e s e n t a t i o n .  Although t h i s  c l a i m  was 

r e j e c t e d ,  the  case  served as a warning a g a i n s t  making p romises  which 

could not  be guaranteed. I n  &cobsen, t h e  c o u r t s  d id  not  r u l e  out  t h e  

p o s s i b i l i t y  o f  f u t u r e  c l a i m s  f o r  m i s l e a d i n g  s t a t e m e n t s  o r  f a l s e  

p r o m i s e s  regarding educat ional  outcomes. To be success fu l ,  t h e  claim 

w i l l  be have t o  be s p e c i f i c a l l y  framed and focussed. 

B t e r  W =  v. Sari F ~ a n c i s c o  W i e d  sc- 

I n  t h e  1 9709, t h r e e  major cases  concerned t h e  c o u r t s  making t h e  

-1 s c h o o l s  r e s p o n s i b l e  f o r  provis ion  of educat ional  services .  The first 

r a i s e d  novel l e g a l  ques t ions  about p ro fess iona l  r e s p o n s i b i l i t y  f o r  t h e  
, 

consequences of the  educat ional  process. What l e g a l  r e s p o n s i b i l i t i e s  

do schools  owe t o  s tuden t s?  Are t h e  c o u r t s  t h e  proper forum t o  a s s e s s  

negligence i n  meeting these  o b l i g a t i o n s ?  Where malprac t ice  is proven, 

i s  t h e  t o r t  remedy of monetary damages the  appropr ia te  award? (Abel, 

1974) 

Peter Wt ( 1976) is considered t o  be t h e  first major case dea l ing  

wi th  the  i s s u e  o f  e d u c a t i o n a l  m a l p r a c t i c e .  The e i g h t e e n  y e a r  o l d  

p l a i n t i f f  g r a d u a t e d  from h i g h  s c h o o l  a f t e r  t h e  u s u a l  twe lve  year  

period. He received a diploma d e s p i t e  reading below f i f t h  grade l e v e l  

and l a c k i n g  t h e  a b i l i t y  t o  write. School records  ind ica ted  t h a t  he 

was of average i n t e l l i g e n c e ,  had never been i n v o l v e d  i n  any s e r i o u s  

d i s c i p l i n a r y  a c t i o n ,  maintained an average at tendance record through 



h i s  s c h o o l  c a r e e r  and had r e c e i v e d  a v e r a g e  g r a d e s .  H i s  p a r e n t s  

t e s t i f i e d  t h a t  t h e y  had made numerous a t t e m p t s  t o  s e c u r e  a c c u r a t e  

i n f o r m a t i o n  a b o u t  P e t e r ' s  e d u c a t i o n a l  p r o g r e s s .  Each time, they 

received assurances  t h a t  t h e i r  s o n  was p e r f o r m i n g  a t  o r  n e a r  g r a d e  

l e v e l  and t h a t  no remediat ion was necessary. 

Following graduation,  the  p l a i n t i f f  was independently examined by 

two  r e a d i n g  s p e c i a l i s t s  who conc luded  t h a t  h e  was f u n c t i o n a l l y  

i l l i t e r a t e .  This prompted the  pa ren t s  t o  f i l e  s u i t  a g a i n s t  t h e  school  

and t h e  s c h o o l  d i s t r i c t .  The c o m p l a i n t  a g a i n s t  t h e  San Francisco 

U n i f i e d  Schoo l  D i s t r i c t  a l l e g e d  m i s r e p r e s e n t a t i o n ,  b r e a c h  o f  

c o n s t i t u t i o n a l  and s t a t u t o r y  d u t i e s  and n e g l i g e n c e  ( f o r  a f u l l e r  

d i s c u s s i o n  o f  t h e s e  t h e o r i e s  see S a r e t s k y ,  1 9 7 8 ) .  C o n c e r n i n g  

n e g l i g e n c e ,  t h e  p l a i n t i f f  a l l e g e d  t h a t  t h e  s c h o o l  d i s t r i c t  

"negl igent ly  and care less ly . . .  

f a i l e d  t o  apprehend h i s  reading a b i l i t y ;  

assigned him t o  c l a s s e s  i n  which he could no t  r e a d  t h e  
'books and o t h e r  materials'; 

allowed him t o  'pass  and advance from c o u r s e  o r  g r a d e  
l e v e l t  w i t h  knowledge that he had not  achieved e i t h e r  
i ts  c o m p l e t i o n  o r  t h e  s k i l l  n e c e s s a r y  f o r  him t o  
succeed o r  b e n e f i t  from subsequent courses;  

permit ted him t o  graduate from high school  a l t h o u g h  h e  
was u n a b l e  t o  r e a d  above t h e  e i g h t h  g r a d e  l e v e l  a s  
requi red  by Education Code, Sec t ion  8573, e f f e c t i v e  the  
d a t e  t h e  p l a i n t i f f  graduated from high school. " 

(131 Cal Rptr,  1976, p. 856) ' 



The a l l e g a t i o n s  a l s o  l i s t e d  s p e c i f i c  a c t s  e x p l i c a t i n g  t h e  d i s t r i c t ' s  

f a i l u r e  t o  meet its duty and s t a t e d  o t h e r  f a c t s  n e c e s s a r y  t o  s a t i s f y  

t h e  requi red  elements of negligence, including proximate cause, i n j u r y  

and damages. 

I n  e s s e n c e ,  t h e  p l a i n t i f f  contended t h a t  t h e  s c h o o l  sys tem 

n e g l i g e n t l y  and c a r e l e s s l y  f a i l e d  t o  t a k e  r e a s o n a b l e  c a r e  i n  t h e  

d i s c h a r g e  of  i t s  common law and s t a t u t o r y  d u t i e s  t o  provide adequate 

i n s t r u c t i o n ,  guidance, c o u n s e l l i n g  and s u p e r v i s i o n  AND t o  e x e r c i s e  

t h a t  d e g r e e  of  p r o f e s s i o n a l  s k i l l  r e q u i r e d  o f  an  o rd ina ry  prudent 

educator.  I n  seeking genera l  damages i n  e x c e s s  o f  $500,000.00,  t h e  

p l a i n t i f f  a l l eged  l o s s  of  f u t u r e  earning power, diminished employment. 

o p p o r t u n i t i e s  and t h a t  h e  had s u f f e r e d  menta l  d i s t r e s s ,  p a i n  and 

s u f f e r i n g .  b t e r  W. ( 1 976) a l s o  r e q u e s t e d  s p e c i a l  damages f o r  t h e  

c o s t s  of compensatory tu to r ing .  

A t  t r i a l ,  t h e  c o u r t  f o c u s s e d  p r i m a r i l y  on whe the r  t h e  f a c t s  

p r e s e n t e d  were s u f f i c i e n t  t o  show t h a t  t h e  d e f e n d a n t  owed t h e  

p l a i n t i f f  a duty of care. The p l a i n t i f f  argued t h a t  t h e  s p e c i a l  

s tudent- teacher r e l a t i o n s h i p ,  the  ex i s t ence  of s t a t u t o r y  law regarding 

t h e  f u n c t i o n  of i n s t r u c t i o n  and r e q u i r i n g  at tendance up t o  a  specific 

age, was s u f f i c i e n t  t o  show the  r e q u i s i t e  d u t y  o f  c a r e .  The c o u r t ,  

however, responded by saying t h a t :  

no reasonable observer  would be heard t o  say t h a t  these  
f a c t s  d id  n o t  impose upon d e f e n d a n t s  a  d u t v  Pf care 
w i t h i n  a n y  common meaning o f  t h e  term: g i v e n  t h e  
commanding importance of publ ic  e d u c a t i o n  i n  s o c i e t y ,  



w e  s t a t e  a t r u i s m  i n  r e m a r k i n g  t h a t  t h e  p u b l i c  
a u t h o r i t i e s  who a r e  duty-bound t o  e d u c a t e  a r e  a l s o  
duty-bound t o  do it with care. But t h e  truism does not  
answer the  present  inqui ry ,  i n  which a dutv pf care is  
n o t  a term o f  common p a r l a n c e ;  i t  i s  i n s t e a d  a 
legalist ic concept of d u t v  which w i l l  s u s t a i n  l i a b i l i t y  
f o r  n e g l i g e n c e  i n  i t s  breach, and i t  must be analyzed 
i n t h a t l i g h t .  ( 1 3 1 C a l R p t r ,  1976, p. 861) 

The c o u r t  ( a t  t r i a l  and on a p p e a l )  r e f u s e d  t o  r e c o g n i z e  t h e  

ex i s t ence  of an ac t ionab le  l e g a l  d u t y  by t h e  d e f e n d a n t ,  b a s i n g  i t s  

f i n d i n g  on p u b l i c  p o l i c y  considera t ions .  The two predominant pol icy  

f a c t o r s  favouring a d e n i a l  of  l i a b i l i t y  were: 

1 a d m i n i s t r a t i v e  c o n s i d e r a t i o n s  ( i . e . ,  d i f f i c u l t y  o f  
proof necessary t o  show r e a d i l y  acceptable  s tandards  of  
c a r e  f o r  classroom methodology) AND - 

2. socio-economic c o n s i d e r a t i o n s  ( i. e. , a c c e p t a n c e  o f  a 
t o r t  c l a i m  would create t o o  great a publ ic  burden i n  
time and money) 

(131 C a l  Rptr, 1976, p. 861) 

The p l a i n t i f f  's argument based on a breach of t h e  s t a t u t o r y  duty of 

the  schools  t o  keep parents  informed about s t u d e n t  p r o g r e s s  was a l s o  

d i s m i s s e d .  The c o u r t  held t h a t  t h e  code s e c t i o n s  r e l i e d  upon by t h e  

p l a i n t i f f  were designed t o  provide floptimum educat ional  r e s u l t s ,  n o t  

t o  p r o t e c t  a g a i n s t  r i s k s  o r  a p a r t i c u l a r  type of i n j u r y  (131 Cal Rptr, 

The p l a i n t i f f ' s  last  argument r e s t i n g  on a theory of i n t e n t i o n a l  . 

o r  negl igent  misrepresenta t ion  was a l s o  dismissed.  The c o u r t  s t a t e d  

t h a t  t h e  c o m p l a i n t  had been improperly pleaded, by f a i l i n g  t o  a l l e g e  



t h e  r e q u i s i t e  e l e m e n t  of  r e l i a n c e  on t h e  a s s e r t e d  misrepresenta t ion  

(131 Cal R p t r ,  1976,  p. 863) .  The p l a i n t i f f  f a i l e d  t o  amend t h e  

c o m p l a i n t  a n d  h e n c e ,  t h e  c a s e  was d i s m i s s e d .  The e d u c a t i o n a l  

malprac t ice  i s s u e  was thus  temporar i ly  s e t t l e d .  The c a s e  f a i l e d  i n  

p a r t  because  t h e  d u t y  of the school  d i s t r i c t  t o  educate had not  been 

s p e c i f i e d  i n  a p r e c i s e  manner. The t r ia l  judge r u l e d  i n  favour of the  

d e f e n d a n t  b e c a u s e  h e  f e l t  no l e g a l  d u t y  t o  e d u c a t e  had been 

es tab l i shed .  The cour t  i n  Peter L ( 1976) d id  n o t  deny i t s  c a p a c i t y  

t o  r e c o g n i z e  e d u c a t i o n a l  m a l p r a c t i c e  a s  a t o r t .  Ins tead ,  it noted 

t h a t  when c o u r t s  have  p r e v i o u s l y  s a n c t i o n e d  new areas o f  t o r t  

l i a b i l i t y ,  t h e  wrongs and i n j u r i e s  have been c l e a r l y  access ib le .  It 

concluded t h a t  "no cour t  could separate i n j u r y  caused  by a n e g l i g e n t  

s c h o o l  d i s t r i c t  from the physica l ,  neurologica l ,  emotional,  c u l t u r a l  

and environmental f a c t o r s  t h a t  a f f e c t  how and what  s t u d e n t s  l e a r n n  

(131 Cal Rptr, 1976, p. 861). 

hue v. C o ~ m e  U a o n  Free  School D w  

I n  t h e  second  r e p o r t e d  c a s e ,  Donoh- C~D&- 

School D t r i c k  ( 1 978) the  p l a i n t i f f ,  a high school  graduate,  rece ived 

f a i l i n g  g r a d e s  i n  s e v e r a l  s u b j e c t s .  A New Pork  educa t ion  s t a t u t e  

requi red  t h e  Board of  Education t o  examine c a r e f u l l y  such s tuden t s  who 

were not  a l r eady  i n  s p e c i a l  education c lasses .  F a i l u r e  was defined a s  

f a i l i n g  two o r  more c l a s s e s  wi th in  one academic year. Underach ievers  

were a l s o  s u b j e c t  t o  t h e  same p o l i c y .  The school a u t h o r i t i e s  were 



aware  t h a t  Donohue met t h e  eva lua t ive  c r i t e r i a  and y e t  d id  nothing t o  

diagnose h i s  problems. After graduation,  Donohue, r e a l i z i n g  he lacked 

b a s i c  r e a d i n g  and w r i t i n g  s k i l l s ,  s o u g h t  o u t  t h e  a s s i s t a n c e  of a 

p r i v a t e  t u t o r .  A l awsu i t  was i n i t i a t e d  r e l y i n g  h e a v i l y  on t h e  Peter 

L c a s e .  More s p e c i f i c a l l y ,  t h e  p l a i n t i f f  a l leged t h a t  t h e  defendant 

school  d i s t r i c t ,  its o f f i c e r s  and employees had breached t h e i r  duty by 

f a i l i n g  to:  

1 

2. 

3 

4. 

5. 

6. 

7 

8. 

9. 

The  

e v a l u a t e  h i s  mental a b i l i t y  and capaci ty  t o  comprehend 
what was being taught ;  

be as r e a s o n a b l e  and prudent as they should have been 
under the  circumstances ; 

i n t e r v i e w ,  d i s c u s s ,  eva lua te  and/or test t o  a s c e r t a i n  
h i s  a b i l i t y  t o  comprehend a n d  u n d e r s t a n d  s u b j e c t  
material ; 

p r o v i d e  f a c i l i t i e s ,  employees  and s u p p o r t  personnel 
t r a ined  t o  a s c e r t a i n  h i s  i n t e l l e c t u a l  c a p a b i l i t y ;  

h i r e  personnel s k i l l e d  and experienced i n  such matters; 

u t i l i z e  appropr ia t e  teaching techniques and s t r a t e g i e s ;  

provide adequate supervis ion;  

keep h i s  pa ren t s  informed of t h e  i n s t r u c t i o n  d i f f i c u l t y  
and need f o r  p s y c h i a t r i c  assessment; AND 

adopt t h e  accepted p ro fess iona l  s t a n d a r d s  and methods 
t o  e v a l u a t e  a n d  c o p e  w i t h  h i s  p r o b l e m s  w h i c h  
c o n s t i t u t e d  "educational  m a l p r a c t i c e n  ( 407 N. Y. S. 2d, 
1978, P- 874) 

p l a i n t i f f  f u r t h e r  a rgued  t h a t  t h e  s c h o o l  d i s t r i c t  had a 

s t a t u t o r y  duty t o  "provide f o r  t h e  ma in tenance  and s u p p o r t  of  f ree 



common schools ,  wherein a l l  t h e  ch i ld ren  of the  s t a t e  may be educatedn 

and t h a t  a l though p u b l i c  s c h o o l s  were i n  o p e r a t i o n ,  t h e  d e f e n d a n t  

f a i l e d  t o  e d u c a t e  him (407  N. Y. S. 2d, 1978, p. 877). I n  t h e  f i n a l  

a n a l y s i s  the  cour t  dismissed t h i s  c o m p l a i n t  f o r  f a i l u r e  t o  s t a te  a  

proper cause of act ion.  F i r s t ,  t h e  cour t  found t h a t  no legal duty  had 

been improperly performed r e s u l t i n g  i n  the  p l a i n t i f f ' s  a l l eged  in ju ry .  

S e c o n d ,  t h e  c o u r t  s a i d  t h a t  t h e  e d u c a t i o n  l a w s  were d e s i g n e d  t o  

"confer the  b e n e f i t s  of free educat ion  on t h e  p u b l i c  and t h a t  t h o s e  

b e n e f i t s  c o u l d  n o t  be e n a c t e d  t o  p r o t e c t  a g a i n s t  any ( i n j u r y  of 
1 

ignorancet ,  f o r  every ind iv idua l  is born l ack ing  knowledge, e d u c a t i o n  

and experiencew (407 N. Y. S. 2d, 1978, p. 880 1. 

Although t h e  o r i g i n a l  c o u r t  d e c i s i o n  was uphe.ld on a p p e a l ,  a 

' d i s s e n t i n g  judge  r e c o g n i z e d  t h e  concept of educat ional  malpract ice,  

c l o s e l y  r e l a t e d  t o  malprac t ice  d o c t r i n e s  recognized i n  regard t o  o t h e r  

professions.  He s t a t e d :  

It may v e r y  well be t h a t  even w i t h i n  t h e  s t r u c t u r e s  of 
a  t r a d i t i o n a l  n e g l i g e n c e  o r  m a l p r a c t i c e  a c t i o n ,  a  
c o m p l a i n t  sound ing  i n  e d u c a t i o n a l  malpract ice may be 
formal ly  pleaded. Thus, t h e  i m a g i n a t i o n  need n o t  be 
over ly  taxed t o  env i s ion  a l l e g a t i o n s  of  a legal duty of 
c a r e  f l o w i n g  f r o m  e d u c a t o r s ,  i f  v i e w e d  a s  
p ro fess iona l s ,  t o  t h e i r  s tudents .  If doctors ,  lawyers, 
a r c h i t e c t s ,  e n g i n e e r s  and o t h e r  p r o f e s s i o n a l s  a r e  
c h a r g e d  w i t h  a  d u t y  owing t o  t h e  p u b l i c  whom t h e y  
s e r v e ,  i t  c o u l d  b e  s a i d  t h a t  n o t h i n g  i n  t h e  law 
p r e c l u d e s  s i m i l a r  t reatment of p ro fess iona l  educatorsn 
(407N.Y.S. 2d, 1979, p. 441). 



v. Roard of Education 

The t h i r d  and p r o b a b l y  t h e  most s i g n i f i c a n t  c a s e  c o n c e r n i n g  

educat ional  negligence is Hoffman y. Board P f  Education ( 1 97 9 ) .  An 

a c t i o n  was b r o u g h t  a g a i n s t  t h e  C i t y  Board of  Education f o r  damages 

r e s u l t i n g  from t h e  p lacement  o f  t h e  p l a i n t i f f ,  a p e r s o n  o f  normal 

i n t e l l i g e n c e ,  i n  a speci  a1 c l a s s  f o r  mental ly handicapped ch i ld ren ,  

and keeping him i n  such a c l a s s  f o r  e l e v e n  y e a r s .  The p l a i n t i f f  ls 

argument a l l eged  t h e  following: 

1. misdiagnosis  
2. misplacement AND 
3. n o t  f o l l o w i n g  t h r o u g h  w i t h  recommendations ( m i s -  

feasance).  

On e n t e r i n g  k i n d e - r g a r t e n  Hoffman t o o k  a S t a n f o r d - B i n e t  

I n t e l l i g e n c e  Test  administered by a d i s t r i c t  psychologist.  H e  s c o r e d  

74, one p o i n t  below t h e  c u t - o f f  s c o r e  f o r  p lacement  i n  a r e g u l a r  

classroom and was assigned i n s t e a d  t o  a " s p e c i a l  n e e d s w  c l a s s .  The 

p s y c h o l o g i s t  recommended t h e  above placement and f u r t h e r  requested 

t h a t  h i s  I.Q. be r e e v a l u a t e d  w i t h i n  two y e a r s  and t h a t  h e  r e c e i v e  

s p e e c h  therapy.  Unfortunately, Hoffman remained i n  the  special needs 

class f o r  e leven yea r s  and was never r e t e s t e d  d u r i n g  t h a t  time. A t  

t h e  age of n ineteen Hoffman was given another  I.Q. test and was scored 

t o  be of  average i n t e l l i g e n c e .  On f u r t h e r  examination of t h e  i n i t i a l  

t e s t  s c o r e s  ( a s  compared t o  t h e  s u b s e q u e n t  s c o r e s )  t h e r e  was some 

i n d i c a t i o n  t h a t  h i s  low s c o r e  a t  age f i v e  might have been due  t o  h i s  



The p l a i n t i f f  sued  t h e  d e f e n d a n t  school  board arguing t h a t  t h e  

f a i l u r e  of the  defendant t o  fol low the  recommendation of t h e  d i s t r i c t  

psychologist  concerning reeva lua t ion  c o n s t i t u t e d  a negl igent  act .  The 

defendant claimed t h a t  d e s p i t e  the  d e l a y  i n  r e t e s t i n g  and Hoffman's 

placement i n  a s p e c i a l  needs c l a s s ,  he had received a sound education. 

The Hoffman ( 1  979) c i v i l  j u ry  awarded him $750,000.00 i n  damages 

f o r  t h e  m a l p r a c t i c e  of s c h o o l  o f f i c i a l s .  An in termedia te  New York 

appeals  cour t  upheld the j u r y  v e r d i c t  on l i a b i l i t y  b u t  r educed  t h e  

damages award t o  $500,000.00 t o  compensate  him f o r  h i s  diminished 

i n t e l l e c t u a l  development  and p s y c h o l o g i c a l  i n j u r y .  The d e f e n d a n t  

f i l e d  a f u r t h e r  a p p e a l  and t h e  Cour t  of  Appeal r e v e r s e d  t h e  jury 

v e r d i c t  and dismissed the  case  (424 N.Y.S. 2d, 1979, p. 376). 

I n  t h e  i n i t i a l  trial, t h e  judge ru led  i n  favour of the  p l a i n t i f f  

s t a t i n g  t h a t  a board of educat ion  was r e s p o n s i b l e  under  t h e  r u l e  o f  

r e s p o n d e a  t s u p e r i o r  ( i .  e., t h e  m a s t e r ' s  r e s p o n s i b i l i t y  f o r  t h e  

wrongful acts o f  i t s  s e r v a n t s )  f o r  t h e  n e g l i g e n c e  of i t s  t e a c h i n g  

p r o f e s s i o n a l s .  Thus, i t  had a duty t o  fol low the  recommendation of  

the  psychologist  f o r  r e t e s t i n g  w i t h i n  two years.  The cour t  s u p p o r t e d  

t h e  p l a i n t i f f ' s  r e c o v e r y  a g a i n s t  t h e  d e f e n d a n t  schoo l  d i s t r i c t  by 

emphatical ly s t a t i n g  : 

T h e r e f o r e ,  not  only reason and j u s t i c e ,  but the  law a s  
w e l l ,  c r y  ou t  f o r  an aff irmance of p l a i n t i f f ' s  r i g h t  t o  
r e c o v e r y .  Any o t h e r  r e s u l t  would be a r e p r o a c h  t o  
j u s t i c e .  I n  t h e  words o f  t h e  a n c i e n t  Romans: ' F i a t  



j u s t i t i a ,  mat collum' (Le t  j u s t i c e  be done, though t h e  
heavens fal l ) ."  (410 N.Y.S. 2d, 1978, p. 101) 

The l o w e r  c o u r t  r e c o g n i z e d  a d u t y  c r e a t e d  by t h e  u n d e r t a k i n g  o f  

s p e c i f i c  a c t s  d i r e c t e d  toward the p l a i n t i f f  ind iv idua l ly .  

The a p p e l l a t e  c o u r t  s u p p o r t e d  t h e  p r e v i o u s  c o u r t  dec i s ion  and 

stated : 

T h a t  t h e  d e f e n d a n t ' s  u n d e r t a k i n g  t o  pe r fo rm a non- 
d i s c r e t i o n a r y  func t ion  -- t h a t  is, t o  retest p l a i n t i f f  
t o  d e t e r m i n e  t h e  p r o p r i e t y  o f  h i s  r e t a r d e d  
c l a s s i f i c a t i o n  -- created a duty toward p l a i n t i f f  t h a t  
was breached by t h e  f a i l u r e  t o  retest p l a i n t i f f  wi th in  
two yea r s  and f o r  a number of y e a r s  t h e r e a f t e r .  (410 
N.Y.S. 2d, 109, p. 1978) 

The New York Court of Appeal reversed and dismissed t h e  a c t i o n  i n  

a 4-3 s p l i t  decision.  A s  one judge sa id :  

t h e  c o u r t  sys tem is n o t  t h e  proper  forum t o  test t h e  
' v a l i d i t y 1  of  educat ional  dec i s ions  o r  t o  second-guess  
such d e c i s i o n s  

AND 

t h a t  t h e  j u d i c i a r y  should no t  i n t e r f e r e  i n  educat ional  
po l i cy  determinations except  when extreme v i o l a t i o n s  o f  
pub l i c  pol icy  occur. (424 N.Y.S. 2d, 1979, p. 380) 

The C o u r t  o f  Appeal h e l d  t h a t  Hoffman c o u l d  n o t  r e c o v e r  damages 

a g a i n s t  the  school  d i s t r i c t  f o r  educat ional  malprac t ice  because pub l i c  

p o l i c y  c o n s i d e r a t i o n s  p r e c l u d e d  r e c o v e r y  f o r  an a l leged f a i l u r e  t o  

properly eva lua te  a s t u d e n t '  s i n t e l l e c t u a l  c a p a c i t y .  The Cour t  o f  



Appeal d i d  n o t  a d d r e s s  t h e  merits o f  t h e  case  based on malprac t ice  

p r i n c i p l e s  but  r a t h e r  concluded t h a t  the  p l a i n t i f f  was unable t o  state 

a l e g a l l y  recognized cause of act ion.  

The Peter L, Q o n o w  and Hoffman c a s e s  were b r o u g h t  b e f o r e  

American c o u r t s  between 1976 and 1979. Since t h a t  time s e v e r a l  o t h e r  

cases  have been brought before the  c o u r t s .  I n  e a c h  i n s t a n c e ,  t h e s e  

c a s e s  r e f e r e n c e d  t h e  arguments presented i n  t h e  aforementioned t h r e e  

cases  with the  c o u r t s  adopting the  previous p o l i c y  o b j e c t i o n s  t o  t h e  

r ecogn i t ion  of  a claim f o r  educat ional  malpract ice.  

3 

A r e&nt  New York Court of Appeals decis ion ,  SgQbl x. State pf &sg 

(19831, may, however, s i g n a l  the  breakdown of t h i s  p u b l i c  p o l i c y  

b a r r i e r  ( L o s c a l z o ,  1985) .  The Appea l s t  c o u r t  a f f i r m e d  t h e  trial 

d e c i s i o n  t o  award t h e  p l a i n t i f f  1.5 m i l l i o n  d o l l a r s  i n  d a m a g e s  

r e s u l t i n g  from t h e  " r e t a r d a t i o n  and cor rup t ion  of  t h e  normal l ea rn ing  

process caused by inadequate  m e d i c a l  t r e a t m e n t  and t e s t i n g  and t h e  

failure t o  educate o r  t r a i n  himn (98 A.D. 2d, 1983, p. 443). 

Snow, a deaf s tudent ,  was mistakenly i n s t i t u t i o n a l i z e d  i n  a S t a t e  

school  f o r  mental ly handicapped s t u d e n t s  f o r  t e n  years .  A t  age th ree ,  

he completed an  I.Q. test d e s i g n e d  f o r  t h o s e  w i t h  h e a r i n g  a b i l i t y .  

Based on  t h e  r e s u l t s  of t h e  tes ts ,  Snow was c l a s s i f i e d  a s  severe ly  

r e t a r d e d .  After i n s t i t u t i o n a l i z a t i o n  and t h e  d i s c o v e r y  o f  h i s  

d e a f n e s s ,  t h e  s c h o o l  f a i l e d  t o  re tes t  him d e s p i t e  p o s i t i v e  r e p o r t s  



from h i s  t e a c h e r s .  Snow's lawyers brought a claim a g a i n s t  t h e  s t a t e  

f o r  negligence and medical malpract ice.  The defendant argued t h a t  the  

c l a i m  was one f o r  e d u c a t i o n a l  m a l p r a c t i c e  and was t h e r e f o r e  n o t  

cognizable under New York law. The c o u r t  h e l d  t h a t  t h e  f a i l u r e  t o  

r e a s s e s s  t h e  t e s t  r e s u l t s  a f t e r  d i s c o v e r i n g  t h e  boy ' s  d e a f n e s s  

"const i tu ted  a d i sce rnab le  a c t  o f  medica l  m a l p r a c t i c e  r a t h e r  t h a n  a 

mere e r r o r  i n  judgment vis-a-vis c la imant ' s  educat ional  processn  (98  

A.D. 2d, 1983, p. 444). Although t h i s  case  was decided on a theory of 

m e d i c a l  m a l p r a c t i c e ,  Snow p u t s  e d u c a t o r s  on n o t i c e  t h a t  if a 

misdiagnosed o r  m i s c l a s s i f i e d  p l a i n t i f f  can proper ly  frame a c a u s e  o f  

a c t i o n  t h e n  r e c o v e r y  w i l l  n o t  n e c e s s a r i l y  be p r e c l u d e d  by p u b l i c  

pol icy  considera t ions .  

I n  g e n e r a l ,  e d u c a t i o n a l  m a l p r a c t i c e  c a s e s  re f lec t  a g e n e r a l  

f r u s t r a t i o n  of pa ren t s  and s t u d e n t s  regarding t h e  q u a l i t y  of education 

r e c e i v e d  by s t u d e n t s .  The p l a i n t i f f s  seek s a t i s f a c t i o n  by br inging 

t h e i r  cases before  the  cour ts .  Judges are b e i n g  asked  t o  d e c i d e  i f  

damages f o r  i n s t r u c t i o n a l  i n j u r i e s  could be granted. More recen t ly ,  

the  c o u r t s  have taken a d i f f e r e n t  p e r s p e c t i v e  and have  examined t h e  

i s s u e  -damages f o r  i n s t r u c t i o n a l  i n j u r i e s  be g r a n t e d ?  The 

c o u r t s  have based t h e i r  dec i s ions  on the  be l i e f  t h a t  t h e  s o c i a l  need 

f o r  e d u c a t i o n a l  s e r v i c e s  o u t w e i g h s  t h e  i n t e r e s t  of  any p a r t i c u l a r  

p l a i n t i f f  o r  c l a s s  of p l a i n t i f f s  i n  r e c o v e r 1  ng f o r  e d u c a t i o n a l  



b e n e f i t s  d e n i e d  t h r o u g h  t e a c h e r  o r  school  d i s t r i c t  negligence. The 

c o s t s  of  awarding damages t o  i n d i v i d u a l s  would impose t o o  great a 

burden on t h e  c u r r e n t  educat ional  system. O f  t h e  c o u r t  d e c i s i o n s  t o  

d a t e ,  none have d e n i e d  t h e  p o s s i b i l i t y  o f  imposing l i a b i l i t y  o n  

e d u c a t o r s  f o r  n e g l i g e n t  ac ts .  Many of  t h e  l e g a l  arguments have been 

formulated (based on genera l  p r i n c i p l e s  of t o r t  and c o n t r a c t  law) and 

p u b l i c  a w a r e n e s s  i s  high.  A s  l o n g  a s  t h e  a c c o u n t a b i l i t y  movement 

continues,  t h e r e  w i l l  be pressure  on the  c o u r t s  o r  some o t h e r  q u a s i -  

j u d i c i a l  r ev iew board  (i. e. School Boards, Teacher Competency Review 

Panels) t o  address  t h e  i s s u e  of educat ional  malpract ice.  

I n  Canada, i n d i v i d u a l s  are more r e l u c t a n t  t o  use t h e  c o u r t s  as a 

means of reform. O u r  j u d i c i a l  system is somewhat d i s s i m i l a r  t o  t h a t  

found i n  t h e  Uni ted  s ta tes  (Manley-Casimir, 1986). The U.S. ' cour t s  

have t r a d i t i o n a l l y  been seen as t h e  a p p r o p r i a t e  forum f o r  e n f o r c i n g  

r i g h  ts-- 

No s t a t e  s h a l l  ... depr ive  any person of l i fe ,  l i b e r t y ,  
o r  proper ty  w i t h o u t  due p r o c e s s  o f  law nor  deny a n y  
p e r s o n  w i t h i n  its j u r i s d i c t i o n  t h e  equal  p ro tec t ion  of 
the  lawsn (U.S. C o n s t i t u t i o n  a s  r e p r i n t e d  i n  1 

Labl Dictionarv, 5 t h  ed., 1979, P. 1500) 

The Canadian however, is seen as a  p o s i t i v e  confirmation of 

r i g h t s  r a t h e r  than one of negat ive  r e s t r a i n t .  S e c t i o n s  7 and 15(  1 )  

s t a t e :  



Everyone h a s  t h e  r i g h t  t o  l i fe ,  l i b e r t y ,  and s e c u r i t y  
of the  person and t h e  r i g h t  not  t o  be depr ived t h e r e o f  
except  i n  accordance with the p r i n c i p l e s  of fundamental 
j u s t i c e ,  (Sect ion  7) 

Every i n d i v i d u a l  is equal  before  and under t h e  law and 
h a s  the  r i g h t  t o  t h e  equal p ro tec t ion  and equal  b e n e f i t  
o f  t h e  l a w  w i t h o u t  d i s c r i m i n a t i o n  based  on r a c e ,  
na t iona l  o r  e t h n i c  o r i g i n ,  colour ,  r e l i g i o n ,  s e x ,  age 
o r  mental o r  physica l  d i s a b i l i t y n  (Sec t ion  15(1))  

i With t h e  r e c e n t  c o n s t i t u t i o n a l  entrenchment of t h e  m t e r ,  t h e  

United S t a t e s  experience may become more r e l e v a n t  f o r  us. Although 

Canad ians  t e n d  t o  be more reserved and are more l i k e l y  t o  search  out  

> o the r  a v e h e s  of recourse,  t h e  m t e r  may a s s i s t  t h o s e  i n d i v i d u a l s  

and t h e  c o u r t s  when looking a t  educat ional  r i g h t s  (Cruickshank, 1986). 

A s  mentioned before,  the  Canadian c o u r t s  have not been a p o p u l a r  

forum f o r  r e s o l u t i o n  of  educat iodal  d isputes .  I n  t h e  19809, " r i g h t s n  

i s s u e s  have l a r g e l y  involved minor i ty  language r i g h t s ,  denomina t iona l  

r i g h t s  and t h e  r i g h t s  of mentally and phys ica l ly  handicapped persons 

( P o i r i e r ,  1988). A s  we proceed i n t o  t h e  1990s ,  o t h e r  l i t i g a n t s  may 

a s k  t h e  c o u r t s  t o  i n t e r v e n e  i n  t h e  e d u c a t i o n a l  forum. A s  more 

educat ional  i s s u e s  ( r a i s e d  as m t e r  r i g h t s )  are a d d r e s s e d  by t h e  

c o u r t s ,  t h e  more  l i k e l y  i t  i s  t h a t  t h e  i s s u e  o f  e d u c a t i o n a l  

malprac t ice  w i l l  be addressed. 

r t Pe- t i v e  

Given t h e  c u r r e n t  l a c k  o f  Canadian  a u t h o r i t y  on e d u c a t i o n a l  

malprac t ice ,  it is my i n t e n t  t o  examine, i n  r e t r o s p e c t ,  t he  f a c t s  of a  



p a r t i c u l a r  c a s e  which a r o s e  i n  a s c h o o l  i n  Eckvi l le ,  Alberta. The 

case  of Renina 3. Keenstra ( 1988) was a  cr iminal  p r o s e c u t i o n  f o r  t h e  

d i s t r i b u t i o n  of ha te  l i t e r a t u r e  and t h e  promotion of ha t red  a g a i n s t  a 

c l a s s  of persons. If t h i s  case  had proceeded as a  t o r t  a c t i o n ,  how 

c o u l d  t h e  c a s e  have  been d e c i d e d ?  What legal theory -- s t a t u t e  o r  

common law -- could have been u t i l i z e d ?  What k i n d s  o f  damages c o u l d  

h a v e  been pursued?  If t h i s  case had been success fu l ly  l i t i g a t e d  (on 

behalf  of the  pa ren t s  and s tuden t s  of  E c k v i l l e ) ,  would t h e  judgment 

a f f e c t  lesser conduct o r  less b l a t a n t  conduct? A l l  of these ques t ions  

w i l l  be addressed, i n  some sense hypo the t i ca l ly ,  i n  the  next sec t ion .  

T h e  B e e u s t r a  c a s e  i n i t i a l l y  b e g a n  i n  1 9 8 1 ,  when t h e  

Superintendent  o f  Schools i n  Centra l  Alberta was asked t o  i n v e s t i g a t e  

a c o m p l a i n t  c o n c e r n i n g  t h e  E c k v i l l e  High School .  The s i t u a t i o n  

involved a  teacher  and t h e  material h e  was p r e s e n t i n g  t o  h i s  S o c i a l  

S t u d i e s  c l a s s e s .  Much o f  what  he taught  departed markedly from the 

p r e s c r i b e d  c u r r i c u l u m .  I n  p a r t i c u l a r ,  James K e e g s t r a  t a u g h t  h i s  

s t u d e n t s  t h a t  t h e r e  was a  Jewish conspiracy t o  take  over the world and 

t h a t  t h e  Jews were t o  blame f o r  communism and capi ta l i sm,  and t h a t  the  

H o l o c a u s t  was a  hoax. Keegstra went f u r t h e r  with h i s  ant i -semit ic  

views t o  inc lude  an a n t i - C a t h o l i c ,  an t i -Mason ic ,  w h i t e  s u p r e m a c i s t  

outlook. 

Much of what Keegstra taught  d id  no t  appear i n  t h e  Alberta Soc ia l  

S tud ies  curriculum and Keegstra d id  not use accep ted  s o u r c e s  f o r  h i s  

c l a s s e s .  Keegstra t o l d  h i s  s t u d e n t s  t h a t  t h e  conventional h i s t o r y  



books were f i l l e d  with l ies  s o  he prefer red  t o  use h i s  "own sources." 

Students  were required  t o  l i s t e n  t o  h i s  l e c t u r e s  and copy down n o t e s  

o f f  t h e  b lackboard .  T e s t  q u e s t i o n s  and a s s i g n m e n t  t o p i c s  f o r  the  

course were based on s e l e c t e d  mate r i a l s ,  h i s  l e c t u r e s  and b l a c k b o a r d  

n o t e s .  After s e v e r a l  complaints  from paren t s  of s t u d e n t s  en ro l l ed  i n  

h i s  classes, S u p e r i n t e n d e n t  David spoke  t o  t h e  p r i n c i p a l  a n d  t o  

Keegstra. A d i r e c t i v e  was issued t o  Keegstra demanding t h a t  he change 

h i s  course  and b r ing  i t  wi th in  curriculum guidel ines .  David noted t h a t  

Keegstra had a biased view of h i s t o r y ,  t h a t  h i s  s tuden t s  bel ieved him, 

and t h a t  he was i n d o c t r i n a t i n g  the  s t u d e n t s  w i t h  h i s  v i e w p o i n t .  He 

f in i shed  h i s  le t te r  by s t a t i n g :  

I am n o t  g i v i n g  you t h i s  d i r e c t i v e  t o  muzzle your  
a c a d e m i c  f r e e d o m  o r  t o  l i m i t  y o u r  i n t e l l e c t u a l  
i n t e g r i t y ,  b u t  s i m p l y  t o  i n s i s t  t h a t  a l l  s i d e s  of a 
h i s t o r i c a l  ques t ion  must be presented i n  a3 u n b i a s e d  a 
way  a s  p o s s i b l e ,  s o  t h a t  s t u d e n t s  c a n  j u d g e  
con t rad ic to ry  p o i n t s  f o r  themselves. Fur the rmore  t h e  
"Jewish Conspiracyw theory  must not  be taught  as i f  it 
were f a c t  i n s t e a d  of a n o t h e r  view of  h i s t o r y .  ( R . K .  
David t o  J. Keegstra, December 1981 1 

Keegstra refused t o  fol low t h i s  d i r e c t i v e  and a second let ter  was s e n t  

th rea ten ing  the  te rminat ion  of  h i s  con t rac t .  Keegstra was a d v i s e d  o f  

t h e  proposed hear ing  and i n v i t e d  t o  a t tend.  His threa tened d i smissa l  

was premised on t h r e e  charges: 

1. f a i l i n g  t o  comply w i t h  t h e  A l b e r t a  S o c i a l  S t u d i e s  
Curriculum 

2. teaching a s  f a c t ,  d i sc r imina to ry  t h e o r i e s  



3. f a i l u r e  t o  change t e a c h i n g  methods and c o n t e n t  as 
reques ted  

(R.K. David t o  J. Keegstra, January 1982) 

K e e g s t r a  a p p e a r e d  b e f o r e  t h e  b o a r d ,  accompanied by a n  A l b e r t a  

Teachers1  A s s o c i a t i o n  (A.T.A.) r e p r e s e n t a t i v e .  Keegstra was n o t  

d i s m i s s e d  a t  t h i s  time. A n o t h e r  l e t t e r  o f  warn ing  was i s s u e d  

demanding t h a t  Keegs t r a  comply with the  super in tendent  l s d i r e c t i v e s  o r  

b e  d i s m i s s e d .  Compla in t s  c o n t i n u e d  t h r o u g h o u t  1982 and s e v e r a l  

letters and meetings followed. On December 7,  1982, K e e g s t r a ,  a f t e r  

a n o t h e r  Board h e a r i n g ,  was dismissed.  Keegstra, represented,  a t  no 

charge, by an  A. T. A. in-house  l a w y e r ,  a p p e a l e d  t h e  d e c i s i o n .  The 

h e a r i n g  was h e l d  b e f o r e  t h e  Alberta Court of Queen's Bench. J u s t i c e  

McFayden upheld the  d i smissa l  s t a t i n g :  

t h e r e  was f a i l u r e  o n  t h e  p a r t  o f  t h e  A p p e l l a n t  
[Keegstra] t o  t r e a t  r a c i a l  g r o u p s  i n  a r e s p e c t f u l  
manner and a f a i l u r e  by him t o  use the  s o c i a l  inqui ry  
process i n  t h i s  por t ion  of h i s  S o c i a l  S t u d i e s  program, 
b o t h  a s p e c t s  b e i n g  b a s i c  t o  t h e  S o c i a l  S t u d i e s  
curriculum. (Appeal t o  t h e  Board o f  R e f e r e n c e ,  1983,  
P. 20) 

Approximate ly  s i x  months l a t e r ,  t h e  A l b e r t a  Teachers1  Associat ion 

suspended Keegst ra ls  teaching c e r t i f i c a t e .  A t  t h i s  point ,  s p a r k e d  by 

t h e  o u t r a g e  e x p r e s s e d  a c r o s s  t h e  country, t h e  matter changed from a 

p u r e l y  c i v i l  i s s u e  t o  a c r i m i n a l  one. Fo l lowing  a t r i a l  l a s t i n g  

s e v e r a l '  weeks, Keegstra was convicted f o r  promoting hatred.  Keegstra 

appealed the  dec i s ion  arguing t h a t  s e c t i o n  281.2 of the  Criminal ,- 



c o n t r a v e n e d  t h e  Canadian I ; 8 a r t e ~  & a i n h t s u J ? r e e d a .  On June 6 ,  

1988, t h e  A l b e r t a  Cour t  o f  Appeal o v e r t u r n e d  h i s  c o n v i c t i o n .  The 

C o u r t  o f  Appeal l s concern was not  t h e  merits of  t h e  case  but r a t h e r ,  

the  c o n s t i t u t i o n a l i t y  of the  law under which he  was convicted. 

The s i g n i f i c a n c e  o f  t h e  geenstra a f f a i r  should not  d i e  with the 

conclusion of t h i s  trial. What is important  about t h e  Keegstra affair 

is  t h a t  t h o s e  i n  t h e  community who r e c o g n i z e d  t h e  danger Keegstra 

posed, were determined t o  do something about it. Outraged pa ren t s  and 

a handful of o f f i c i a l s ,  were together  a b l e  t o  remove Keegstra from t h e  

classroom. The ques t ion  now t o  be c o n s i d e r e d  i s  whe the r  t h e  c o u r t s  

would have  found a g a i n s t  Keegstra if h i s  b e h a v i o r  was ou t s ide  the 

Criminal Code? Would t h e  p a r e n t s  o f  K e e g s t r a l s  s t u d e n t s  b e e n  

s u c c e s s f u l  ( r e .  t h e  removal  o f  Keegstra from the  classroom) i f  they 

had p roceeded  w i t h  a c i v i l  s u i t  c l a i m i n g  e d u c a t i o n a l  m a l p r a c t i c e  

a g a i n s t  t h e  teacher ,  t h e  school  and t h e  school  board? How would such 

a case  be developed incorpora t ing  the  p r i n c i p l e s  o f  n e g l i g e n c e ?  

FINALLP How can such an i n c i d e n t  be prevented from happening again? 

The pleaded p a r t i c u l a r s  of a  negligence a c t i o n  a g a i n s t  K e e g s t r a  

might have included: 

1. f a i l u r e  t o  p r o v i d e  o r  m a i n t a i n  r e a s o n a b l y  a d e q u a t e  
academic i n s t r u c t i o n ;  

2. f a i l u r e  by s c h o o l  o f f i c i a l s  t o  p r o v i d e  o r  m a i n t a i n  
reasonably adequate i n s t r u c t i o n a l  supervis ion;  

3. f a i l u r e  t o  p r o v i d e  reasonably adequate, q u a l i f i e d  and 
competent s t a f f  and t o  ensure  t h e i r  continued adequacy 
and competency ; 



4. f a i l u r e  t o  a s s i g n  approved academic materials; 

5. f a i l u r e  t o  fo l low prescr ibed curriculum; 

6. f a i l u r e  t o  a d o p t  r e a s o n a b l y  adequate  and appropr ia t e  
methods of  i n s t r u c t i o n  ; 

7. d e l i b e r a t e  and w i l l f u l  m a n i p u l a t i o n  o f  h i s t o r i c a l  
f a c t s ;  

8. d e l i b e r a t e  and w i l l f u l  d o c t r i n a t i o n  o f  a n c a p t i v e n  
audience. 

L o o k i n g  a t  t h e  f a c t s  o f  t h e  c a s e ,  Keegstra was a q u a l i f i e d  

i n d u s t r i a l  education teacher  who had only taken two u n i v e r s i t y  courses 

i n  H i s t o r y .  Why was h e  t e a c h i n g  Soc ia l  S tud ies?  I n  Alberta,  as i n  

many provinces,  a t eacher ' s  c e r t i f i c a t e  p e r m i t s  t h e  h o l d e r  t o  t e a c h  
.c 

any s u b j e c t  o r  g r a d e  a c c o r d i n g  t o  t h e  needs of  the employ.er school 

d i s t r i c t .  Is t h i s  acceptable? Most teachers  consider  themselves  and 

t h e i r  c o l l e a g u e s  t o  be p r o f e s s i o n a l s  and t o  hold a minimum l e v e l  of 

e x p e r t i s e  i n  s p e c i f i c  s u b j e c t  areas o r  grade l e v e l s .  Is i t  p o s s i b l e  

t o  t r a n s f e r  t h i s  knowledge from one d i s c i p l i n e  t o  another  without 

a f f e c t i n g  t h e  nqua l i ty  of  i n s t r u c t i o n n ?  

Keegstrals teachings  were not  confined t o  t h e  classroom. Many of 

Keegst ra ls  col leagues  knew of  h i s  b i a s e s  and were aware o f  what  h e  

t a u g h t  i n  h i s  c l a s ses .  Keegstrals p r i n c i p a l  had first hand knowledge 

o f  t h e  c o n t e n t  of K e e g s t r a l s  l e s s o n s  b e c a u s e  h i s  s o n  had b e e n  a 

Keegstra s t u d e n t  i n  1978. Many of  Keegstrals col leagues  discounted 

his teachings  implying BPbl he taught  was f o r  them fa r  more i m p o r t a n t  

t h a n  U b h e  taught. Complaints, however, from parents  regarding t h e  



imposed on p r i n c i p a l s  when a t e a c h e r ' s  competence i s  q u e s t i o n e d .  

Should  t h e  t e a c h e r s  and t h e  p r i n c i p a l  have been  made culpable  f o r  

knowing o f  Keegstrals q u e s t i o n a b l e  conduc t  a n d  n o t  t a k i n g  some 

immediate a c t i o n  t o  s t o p  it? 

Wi th  regard t o  p r o v i d i n g  a d e q u a t e  a c a d e m i c  i n s t r u c t i o n ,  

Keegstrat  s alleged focus  was sea rch ing  f o r  " t r u t h .  " He p r e f e r r e d  t o  

t e a c h  a b o u t  " t r u t h n  because he wanted t o  g ive  h i s  s t u d e n t s  i n q u i r i n g  

minds. However, when Keegstra t a u g h t  h i s  s t u d e n t s  a b o u t  t r u t h  he  

t a u g h t  them t h a t  t h e r e  were only two ways of  looking a t  it: a r i g h t  

way based on Chr i s t i an  dogma and a wrong way based on a n t i - C h r i s  t i a n  

i d e o l o g y .  Keegstra s impl i f i ed  t h e  complexity of  the world and forced 

the  s t u d e n t s  t o  look a t  the  present  world as w e l l  as p a s t  h i s t o r i c a l  

e v e n t s  f r o m  a v e r y  narrow p e r s p e c t i v e .  T h i s  approach  p layed  a n  

e s s e n t i a l  r o l e  i n  h i s  teachings  on the  i n t e r n a t i o n a l  Jewish conspiracy 

-- a predominant theme i n  most of h i s  courses. 

Keegstra' s approach  c o n t r a d i c t e d  t h e  A l b e r t a  S o c i a l  S t u d i e s  

c o n t e n t  o f  K e e g s t r a t s  course had been f i led  as e a r l y  as 1975 and y e t  

n o t h i n g  was o f f i c i a l l y  done u n t i l  1981. Up u n t i l  t h a t  t ime n o  

i n d i v i d u a l  took r e s p o n s i b i l i t y  t o  a c t  on nor follow-up t h e  complaints 

given. Keegstra was no t  formal ly  observed dur ing  t h i s  time nor d id  he 

r e c e i v e  any t e a c h e r  e v a l u a t i o n  r e p o r t s  -- a duty t h a t  is genera l ly  

c u r r i c u l u m  w h i c h  was d e s i g n e d  t o  t e a c h  s t u d e n t s  t h a t  t h e  human 

cond i t ion  is complex; t h a t  choices  involving c o s t s  and b e n e f i t s  must 

u s u a l l y  b e  made when s o c i a l  d i r e c t i o n s  a r e  de te rmined  and t h a t  



h i s t o r i c a l  events  usua l ly  have mul t ip le  causes. 

Keegstra f a i l e d  t o  teach the  prescr ibed Soc ia l  Studies  programme 

-- h e  d i d  n o t  a t t e m p t  t o  meet t h e  aims a n d  o b j e c t i v e s  o f  t h e  

curriculum, he d id  not cover a l l  of the  t o p i c s  he was supposed t o ,  h e  

d i d  n o t  t r y  t o  f o s t e r  t h e  s k i l l s  of  i n q u i r y  t h a t  he  said h e  was 

in tending t o  develop and he  d i d  n o t  r e l y  on any o f  t h e  recommended 

t e x t s  f o r  h i s  information. 

Keegs t ra l s  t e a c h i n g  s t y l e  cou ld  be d e s c r i b e d  as a form of 

indoc t r ina t ion .  Even though Keegstra urged h i s  s tuden t s  t o  seek o the r  

s o u r c e s  i n  their research and t o  openly challenge h i s  i d e a s  i n  c l a s s ,  

the  test answers and essays  had t o  come s t r a i g h t  from h i s  t e a c h i n g s .  

The s t u d e n t s  l notebooks chronicled Keegstra's f i x a t i o n  with t h e  Jews. 

some s tuden t s  b e l i e v e d  whole -hear ted ly  what  K e e g s t r a  t a u g h t  them, 

w h i l e  o t h e r s  c la imed  t h e y  never  b e l i e v e d  him, but gave him what he 

wanted i n  o rder  t o  g r a d u a t e  and p e r h a p s  go  on t o  u n i v e r s i t y .  The 

s t u d e n t s  i n  K e e g s t r a l  s c l a s s e s  d id  not  cover t h e  material they were 

expected t o  l e a r n  and which o t h e r  A l b e r t a  s t u d e n t s  were exposed to .  

Could  t h e  p a r e n t s  h a v e  s u e d  f o r  d i s p a r a t e  t r e a t m e n t  under  t h e  

requirements of t h e  Soc ia l  S tud ies  curriculum? The answer i s  f a r  from 

c l e a r ,  but c e r t a i n l y  the  p o s s i b i l i t y  cannot be dismissed out  of hand. 

F i n a l l y ,  i n  view of  t h e  r e l a t i o n s h i p  between e d u c a t o r s  a n d  

s t u d e n t s  and i ts i n h e r e n t  i n e q u a l i t y  of  s t a t u s ,  s tuden t s  are o f t e n  

j u s t i f i e d  i n  r e l y i n g  on e d u c a t o r s 1  s t a t e m e n t s .  K e e g s t r a ,  a s  a n  

a u t h o r i t y  f i g u r e ,  w i l l f u l l y  used t h i s  power t o  teach h i s  b e l i e f s  t o  



t h e  s t u d e n t s .  He t o o k  advantage of t h e  f a c t  that s t u d e n t s  genera l ly  

must have "some degree of r e s p e c t  f o r  and confidence i n  [a]  teacher  i n  

o r d e r  t o  be r e c e p t i v e  t o  t h e  i n s t r u c t i o n  [ t h a t ]  t e a c h e r  o f f e r s n  

(Fos te r ,  1987a, p. 177). Many s t u d e n t s  l a c k  the  matur i ty ,  knowledge, 

e x p e r t i s e  o r  a u t h o r i t y  t o  ques t ion  t h e  v e r a c i t y  o r  reasonableness of 

s ta tements  made t o  them, l e t  alone t o  reach independen t  and informed 

d e c i s i o n s  on complex i s s u e s .  I n  t h e  geenstra case, t h e  de t r imenta l  

r e l i a n c e  on the  n f a c t s w  presented i n  class could c o n s t i t u t e  n e g l i g e n t  

misrepresentat ion.  

Many p a r e n t s  in E c k v i l l e  f e l t  t h a t  Keegs t ra t s  s t u d e n t s  were not  

o n l y  m i s l e d ,  b u t  c h e a t e d  o f  t h e i - r  r i g h t f u l  e d u c a t i o n .  G i v e n  

Keegs t ra t s  b i z a r r e  conduc t  i n  t h e  c l a s s r o o m  and t h e  absence  of  
, 

d i s t r i c t  p o l i c y  r e q u i r i n g  s a t i s f a c t o r y  s u p e r v i s i o n  o f  c l a s s r o o m  

i n s t r u c t i o n ,  i t  seems r e a s o n a b l e  t o  a s s u m e  a legal c a u s e  f o r  

educat ional  malprac t ice  could have been e s t a b l i s h e d  a g a i n s t  t h e  school  

board a s  w e l l  as a g a i n s t  Keegstra. - 
A s  i n  legal  and m e d i c a l  m a l p r a c t i c e  c a s e s ,  negligence must be 

proven t o  j u s t i f y  a claim o f  e d u c a t i o n a l  m a l p r a c t i c e .  F i r s t  and 

foremost,  an educator-student r e l a t i o n s h i p  which e s t a b l i s h e s  a duty of 

care must be present  before  any l i a b i l i t y  may be imposed. Attempts t o  

e s t a b l i s h  a d u t y  a r i s i n g  from an educator-student r e l a t i o n s h i p  have 

b e e n  m a d e  b y  a n a l o g y  t o  m e d i c a l  a n d  l e g a l  m a l p r a c t i c e .  

C o n s t i t u t i o n a l ,  s t a t u t o r y  a n d  r e g u l a t o r y  b a s e s  have  a l s o  been 



s u g g e s t e d .  Under common law p r i n c i p l e s ,  t h e  p l a i n t i f f  could argue 

t h a t  when an ind iv idua l  o r  pub l i c  e n t i t y  undertakes t o  perform an a c t ,  

even one v o l u n t a r i l y  o r  g r a t u i t o u s l y  assumed, t h a t  person o r  e n t i t y  is 

under a legal duty t o  e x e r c i s e  reasonable oare  and not  perform t h e  act 

n e g l i g e n t l y .  The c o u r t s  have  l o n g  recogn ized  t o r t  l i a b i l i t y  where 

physica l  i n j u r y  has  r e s u l t e d  from f a i l u r e  t o  e x e r c i s e  r e a s o n a b l e  c a r e  

i n  i n s t r u c t i o n .  A physica l  i n j u r y  is no more real o r  fo reseeab le  than 

i n t e l l e c t u a l / m e n t a l  harm. The s c h o o l l s  duty of o a r e  arises from t h e  

s p e c i a l  r e l a t i o n s h i p  between t h e  s tuden t  and t h e  educator;  a r e l a t i o n -  

s h i p  r e f l e c t i n g  both t r u s t  and unequal power ( a s  t e a c h e r s  e x e r c i s e  a  

d e g r e e  of  power o v e r  t h e  i n t e l l e c t u a l  development and well-being of 

the  s tuden t  ) . 
S c h o o l i n g  i s  c o m p u l s o r y  ; t h i s  i m p o s i t i o n  p r e s u p p o s e s  t h e  

ex i s t ence  of some necessary and mean ingfu l  e d u c a t i o n a l  e x p e r i e n c e .  

C u r r i c u l u m  r e q u i r e m e n t s  u n d e r  t h e  S c h o o l  Act and a -rsl 

Professional ,UQ pf Conduct (both e s t a b l i s h e d  p r o v i n c i a l l y )  may b e  

u s e d  t o  c r e a t e  o r  d e f i n e  a s t a n d a r d  o f  c a r e  t o  be imposed on 

educators .  This  would imply t h a t  t e a c h e r s  have  a  d u t y  t o  a d h e r e  t o  

c u r r i c u l u m  r e q u i r e m e n t s  and t o  behave i n  a c c o r d a n c e  w i t h  t h o s e  

s tandards  set out  by Teacher Associations. 

Negligence on t h e  p a r t  of t h e  educator  may be proved by showing: 

1. a l a c k  of proper c e r t i f i c a t i o n  o r  q u a l i f i c a t i o n s ;  
2. a f a i l u r e  t o  comply w i t h  l e g i s l a t i v e  norms g o v e r n i n g  

matters s u c h  a s  methods o f  i n s t r u c t i o n ,  appropr ia t e  
i n s t r u c t i o n a l  m a t e r i a l s  t o  b e  u s e d ,  a n d  t h e  time 



devoted t o  t h e  teaching of p a r t i c u l a r  sub jec t s ;  and 
3. teacher  assessment of s tuden t  s k i l l s  and t h e i r  progress  

wi th in  s p e c i f i c  programmes. 

E v i d e n c e  may b e  i n t r o d u c e d  t o  show t h a t  t h e  e d u c a t o r ' s  

performance f e l l  below a minimum competency s t a n d a r d .  Such e v i d e n c e  

m i g h t  i n c l u d e  p e e r  and a d m i n i s t r a t i v e  e v a l u a t i o n s ;  t e s t i m o n y  by 

s t u d e n t s  ( pas t  and present  ) and pa ren t s  ; s tuden t  ach ievement  s c o r e s  ; 

r e c o r d s  o f  s p e c i f i c  behaviors  adversely in f luenc ing  s tuden t  l ea rn ing ;  

and evidence of the  t eacher ' s  a t t i t u d e  toward t h e  c u r r i c u l u m  and t h e  

l e a r n i n g  process. 

The p l a i n t i f f  must t h e r e f o r e  e s t a b l i s h  t h e  f a c t  o f  a  duty of 

care, its breach, and a consequent i n j u r y  l i n k e d  t o  t h e  b reach .  I n  

t h e  -case, what t h e  s t u d e n t s  thought t o  be t r u e  was based on 

K e e g s t r a l s  c l a s s r o o m  t e a c h i n g s .  The weeks o f  c o u r t  t e s t i m o n y  by 

K e e g s t r a ' s  s t u d e n t s  showed t h a t  a number of them were e i t h e r  confused 

by t h e i r  t e a c h e r ' s  i n s t r u c t i o n ,  o r  had i n c o r p o r a t e d  h i s  v iews  i n t o  

t h e i r  own b e l i e f s  a b o u t  t h e  wor ld ;  b e l i e f s  t h a t  might  u l t i m a t e l y  

promote hat red  towards a c l a s s  of persons. The outcomes of Keegstrat s 

teachings  were well documented dur ing t h e  trial. 

If the  law recognized a l e g a l  c a u s e  o f  a c t i o n  f o r  e d u c a t i o n a l  

m a l p r a c t i c e  (i. e. , s e t t i n g  a s i d e  t h e  p u b l i c  pol icy  arguments),  t h e  

next  i s s u e  t o  be determined is t h e  ques t ion  of  damages. Would they be 

monetary and i f  s o  how could t h e  p l a i n t i f f ( s 1  be reimbursed? Would i t  

be s a t i s f a c t o r y  t o  remove the  defendant from the  c l a s s r o o m  and hence  

deny him t h e  o p p o r t u n i t y  t o  f u r t h e r  f o r c e  h i s  v iews on  s t u d e n t s ?  



Would t h e  parents  of those already a f fec ted  by Keegs t ra t s  teachings be 

s a t i s f i e d  with t h i s  outcome? An a l t e r n a t i v e  t o  monetary damages and 

t o  t h e  removal of the  defendant could be t h e  remedy of nreteachingn.  

Although i t  may be academic t o  d i s c u s s  t h e  merits of a s u i t  

c l a i m i n g  e d u c a t i o n a l  m a l p r a c t i c e  based on t h e  facts of t h e  XssgaUa 

case,  i t  does serve  a s  a warning t o  educators. The mere t h r e a t  o f  a 

m a l p r a c t i c e  claim may act as a c a t a l y s t  f o r  change, I n  t h e  m g a  

c a s e ,  t h e  impact  o f  t h e  l e g a l  p r o c e e d i n g s  a n d  t h e  s u b s e q u e n t  

p u b l i c i t y ,  caused severa l  changes t o  be made i n  t h e  Alberta education 

system, For  example,  i n  1985, t h e  A l b e r t a  T e a c h e r s t  A s s o c i a t i o n  

replaced its Code pf Ethics U Standards pf Prof- Conduct w i t h  

P r o f e w  -, t h e  first item of which states: 

The t e a c h e r  t e a c h e s  i n  a manner t h a t  r e s p e c t s  t h e  
d i g n i t y  and r i g h t s  of a l l  persons without p r e j u d i c e  as 
t o  t h e  r a c e ,  r e l i g i o u s  b e l i e f s ,  color ,  sex, physical  
c h a r a c t e r i s t i c s ,  age, ances t ry  o r  place of or ig in .  

(A.T.A. handbook, 1985, p. 30) 

I n  a d d i t i o n ,  t h e  M i n i s t r y  o f  E d u c a t i o n  and t h e  A l b e r t a  Teachers1 

A s s o c i a t i o n  formed t h e  C o u n c i l  o n  A l b e r t a  ~ e a ' c h i n ~  S t a n d a r d s  

( C .  0. A. T. S. ) which was given t h e  a u t h o r i t y  t o  advise and recommend t o  

t h e  Minister of E d u c a t i o n  on a n  a r r a y  of  c o n c e r n s  such  as t e a c h e r  

c e r t i f i c a t i o n ,  e d u c a t i o n  requirements,  evaluation,  p r a c t i c e  reviews 

and profess ional  development ( M i n i s t e r i a l  Order  No. 78/85,  1985). 

T h i s  c o u l d  l e a d  t o  amendments t o  t h e  Alberta Teaching Profession Act 

h o l d i n g  t h o s e  t e a c h e r s  who w i l f u l l y  i g n o r e  a f e l l o w  t e a c h e r ' s  



u n p r o f e s s i o n a l  c l a s s r o o m  conduc t  l i a b l e  f o r  damages. Discussions 

regarding curriculum content ,  p r e s e n t a t i o n  o f  c o n t r o v e r s i a l  matters 

and i n d o c t r i n a t i o n  a r e  r e g u l a r l y  o c c u r r i n g  i n  teacher  t r a i n i n g  and 

profess ional  development a c t i v i t i e s .  

The s i g n i f i c a n c e  o f  t h e  Xeens- affair does not  l i e  s o l e l y  i n  

h i s  trial o r  i n  the  p o s s i b i l i t y  of a n  educa t iona l  m a l p r a c t i c e  c l a im.  

What i s  perhaps more important is t h e  power t h a t  a group of  concerned 

i n d i v i d u a l s  u t i l i z i n g  t h e  c o u r t s  c a n  have  i n  f o r c i n g  changes  and 

i n c r e a s i n g  a c c o u n t a b i l i t y  on  t h e  e d u c a t i o n a l  system. Chapter f i v e  

w i l l  be pr imar i ly  devoted t o  the  types of defenses  t h a t  may be r a i s e d ,  

t h e  i m p l i c a t i o n s  o f  p o s s i b l e  e d u c a t i o n a l  m a l p r a c t i c e  c l a i m s ,  and 

f i n a l l y  some concluding remarks. 



CHAPTER FIVE 

Toward a New Cause of  Action 

No p l a i n t i f f  t o  d a t e  h a s  succeeded i n  ga in ing  recogn i t ion  of  a 

cause of  a c t i o n  f o r  educat ional  malpract ice.  The f a c t  t h a t  p r e v i o u s  

d e c i s i o n s  d e a l i n g  w i t h  educat ional  malprac t ice  have concerned mainly 

p o l i c y  i s s u e s  r a t h e r  t h a n  law o n l y  f u r t h e r  d ims t h e  o p t i m i s m  of  

p o t e n t i a l  l i t i g a n t s .  Notwithstanding t h e  p reva i l ing  s i t u a t i o n ,  i t  is 

open t o  Canadian c o u r t s  t o  expand the  scope of the  t o r t  of n e g l i g e n c e  

t o  encompass e d u c a t i o n a l  m a l p r a c t i c e .  The a t t i t u d e  of t h e  publ ic  

towards educat ional  i n s t i t u t i o n s  and t h e i r  s t a f f s  h a s  a 1  t e r e d .  The 

i m p l i c i t  c o n f i d e n c e  which once was placed i n  the  i n t e g r i t y ,  e f f i c a c y  

and q u a l i t y  of the  system has  d e t e r i o r a t e d  (Fos te r ,  1987c, p. 4). The 

demand f o r  greater accoun tab i l i ty  u n d e r l i e s  t h e  c r i t i c a l  s c r u t i n y  t h e  

educat ional  system has been s u b j e c t e d  t o  by f r u s t r a t e d  p a r e n t s  and 

s t u d e n t s  who f ee l  t h a t  i t  has not  produced t h e  a n t i c i p a t e d  r e s u l t s .  

T h i s  f r u s t r a t i o n  h a s  l e d  some d i s s a t i s f i e d  i n d i v i d u a l s  t o  s e e k  

r e c o u r s e  t h r o u g h  t h e  c o u r t s .  Severa l  commentators have argued t h a t  

t h e  law of  n e g l i g e n c e  s h o u l d  be e x t e n d e d  t o  impose l i a b i l i t y  o n  

e d u c a t o r s  and educat ional  i n s t i t u t i o n  f o r  non-physical harm r e s u l t i n g  

from inadequate,  incompetent o r  negl igent  i n s t r u c t i o n  ( i n  p a r t  o r  i n  

whole). The arguments f o r  and t h e  l e g a l  means whereby l i a b i l i t y  could 

be imposed is the  s u b j e c t  of t h i s  f i n a l  chapter .  



n t s  f o r  A "New C u e  o f  AcwpI 

The s t r o n g e s t  l e g a l  a rgument  f o r  r e c o g n i t i o n  o f  a n  e d u c a t o r ' s  

legal  d u t y  t o  p r o v i d e  competent  academic  i n s t r u c t i o n  is based on 

a n a l o g i e s  t o  c e r t a i n  t y p e s  o f  p r o f e s s i o n a l  n e g l i g e n c e  -- n o t a b l y  

l e g a l ,  m e d i c a l  and p s y c h i a t r i c  m a l p r a c t i c e  ( J a n i s c h ,  1975) .  A s  

Janisch  has  queried:  

Why i n  a s o c i e t y  which holds engineers  l i a b l e  f o r  badly 
b u i l t  br idges ,  surgeons l i a b l e  who do not measure up t o  
t h e  s t a n d a r d  o f  r e a s o n a b l e  competence and yes, even 
lawyers l i a b l e  when t h e y  f o r g e t  l i m i t a t i o n  p e r i o d s ,  
should w e  not  hold t h e  ... t eacher  and h i s  employer ... 
l i a b l e ,  i f  h e  f a i l s ,  i n  h i s  p a r t i c u l a r  c h o s e n  
p r o f e s s i o n ,  t o  l i v e  up t o  a s t a n d a r d  o f  r e a s o n a b l e  
competence ( Jan i sch ,  1975, p. 8)  

Although much d e b a t e  h a s  o c c u r r e d  a b o u t  whether educators  .are 

" t r u e  p r o f e s s i o n a l s n  o r  " a s p i r i n g  semi- professional^,^ a s t u d e n t  

seeking t o  s u b s t a n t i a t e  a claim of educat ional  malpract ice may be wise 

t o  point  ou t  that educators  do c l a s s i f y  t h e m s e l v e s  as p r o f e s s i o n a l s  

( F u n s t o n ,  1981, pp. 774-775). Many educators  cha rac te r i ze  themselves 

a s  p ro fess iona l s  and hence t h e  argument f o r  a common law d u t y  o f  non- 

n e g l i g e n t  academic  i n s t r u c t i o n  might r ece ive  j u d i c i a l  suppor t  as it 

has, say,  f o r  insurance  agen t s  o r  appra i se r s .  

A s econd  l i n e  of argument favouring a common law duty t o  educate 

f l o w s  from a s c h o o l l s  d u t y  t o  e n s u r e  t h e  p h y s i c a l  s a f e t y  o f  i t s  

s t u d e n t s  w h i l e  t h e y  a r e  a t  school .  A s h i f t  i n  emphasis from one of 

educat ional  malprac t ice  t o  educat ional  negligence, may a l low re fe rence  



t o  a l a rger  body o f  l a w  u n d e r  w h i c h  t e a c h e r s  h a v e  b e e n  h e l d  

r e s p o n s i b l e  f o r  p h y s i c a l  harm r e s u l t i n g  from n e g l i g e n c e  ( C o v e r t ,  

1988) .  C o v e r t  s t a t e s :  "If t e a c h e r s  c a n  be h e l d  r e s p o n s i b l e  f o r  

negligence causing physica l  harm, perhaps they c a n  be  h e l d  l i a b l e  i n  

n e g l i g e n c e  s i t u a t i o n s  c a u s i n g  non-phys ica l  harmw ( C o v e r t ,  1988,  

p. 187). The p l a i n t i f f  a l l e g i n g  educat ional  negligence would have  t o  

meet fo rmal  p l e a d i n g  r e q u i r e m e n t s  common t o  a l l  negligence ac t ions .  

The app l i cab le  s tandard  of care would be t h a t  of a nreasonable t eacher  

o r  educator." To hold an educator  r e spons ib le  f o r  academic i n s t r u c t i o n  

i m p l i e s  t h a t  t h i s  s t a n d a r d  o f  c a r e  c a n  b e  d e f i n e d .  The b a s i c  

d i s t i n c t i o n  b e t w e e n  s t a n d a r d s  o f  c a r e  a p p l i c a b l e  t o  p h y s i c a l  

s u p e r v i s i o n  and academic  i n s t r u c t i o n  may w e a k e n  a n  a t t e m p t  t o  
, 

a n a l o g i z e  t h e  two. Regardless of  t h e  d i f f e r e n c e s  i n  t h e  s tandard  of  

ca re  expected, i t  is imperat ive t h a t  the  p l a i n t i f f  prove t h a t :  

1. d e f e n d a n t  owed a  d u t y  t o  t h e  p l a i n t i f f  t o  a c t  i n  
accordance with some s tandard  of ca re ;  

2. t h e  d e f e n d a n t  f a i l e d  t o  meet t h e  appropr ia t e  s tandard 
of care ; 

3. a l e g a l l y  c o m p e n s a b l e  i n j u r y  was s u f f e r e d  by t h e  
p l a i n t i f f ;  AND 

4. t h e r e  was a  p rox imate  causa l  r e l a t i o n s h i p  between t h e  
defendant 's  breach and the  p l a i n t i f f ' s  in jury .  

(Prosser ,  1971, p. 143) 

A l l  f o u r  c r i t e r i a  must be met before  l i a b i l i t y  and any damages can be 

de te rmined .  To j u s t i f y  t h e  e x t e n s i o n  of a n e g l i g e n c e  c l a i m  f o r  



i n c o m p e t e n t  i n s t r u c t i o n ,  t h e  p l a i n t i f f  would a l s o  have t o  prove the 

f o r e s e e a b i l i t y  of  harm received. 

Advocates  f o r  an e d u c a t i o n a l  m a l p r a c t i c e  cause of a c t i o n  have 

argued t h a t  s t a t u t o r y  educat ional  requirements create a d u t y  o f  c a r e  

r e g a r d i n g  academic  i n s t r u c t i o n .  A s t a t u t o r y  duty e x i s t s  only i f  t h e  

underlying purpose of t h e  s t a t u t e  i s  t h e  p r o t e c t i o n  o f  i n d i v i d u a l s  

f r o m  i n j u r y  o f  a p a r t i c u l a r  t y p e  ( P r o s s e r ,  1971,  pp. 190-197). 

Although a person might argue t h a t  compulsory a t tendance  assumes t h a t  

a n  a d e q u a t e  e d u c a t i o n  w i l l  be p r o v i d e d ,  t h e  s t a t u t e  was pr imar i ly  

designed f o r  the  b e n e f i t  of t h e  state, not  t h e  individual .  Hence, t h e  

p l a i n t i f f  would have no claim of act ion.  A s t a t u t o r y  duty concerning 

c u r r i c u l u m  and academic  r e q u i r e m e n t s ,  however, may f o c u s  more on 

i n d i v i d u a l  r i g h t s  and would l i k e l y  s u p p o r t  l i a b i l i t y  f o r  negl igent  

i n s t r u c t i o n .  Again, the  p l a i n t i f f  must be c a r e f u l  i n  t h e  wording o f  

h i s  a rguments  r e l y i n g  heav i ly  on the a c t u a l  i n t e n t  o r  purpose of t h e  

s t a t u t e  i n  quest ion.  

After a s t u d e n t  a l l e g i n g  e d u c a t i o n a l  ma lp rac t i ce  pleads duty, 

breach, i n j u r y  and causa t ion  wi th in  t h e  framework of e s t a b l i s h e d  t o r t  

p r i n c i p l e s ,  h e  must t u r n  h i s  a t t e n t i o n  toward t h e  v a r i o u s  p o l i c y  

f a c t o r s  t h a t  affect t h e  r ecogn i t ion  of t h i s  novel cause of  a c t i o n  n o t  

o n l y  i n  t h e o r y  b u t  a l s o  i n  p r a c t i c e  ( T r a c y ,  1985,  p. 1 8 0 ) .  I n  

a n a l y z i n g  t h o s e  c a s e s  b r o u g h t  f o r w a r d  c l a i m i n g  e d u c a t i o n a l  

m a l p r a c t i c e ,  t h e  c o u r t s  have  been g r e a t l y  i n f l u e n c e d  by p r a c t i c a l  

problems t h a t  l i e  more i n  the  realm of pubic pol icy  than legal theory. 



ts w t  A "New Cause of Ac- n 

There are two p r i n c i p a l  pol icy  ob jec t ions  t o  a  r e c o g n i t i o n  o f  a 

cause of a c t i o n  f o r  educat ional  malpract ice.  The first concern is t h e  

p o t e n t i a l  impact  s u c h  r e c o g n i t i o n  would h a v e  o n  t h e  c o u r t s ;  i n  

p a r t i c u l a r ,  t h e  f e a r  t h a t  excess ive  l i t i g a t i o n  would unduly burden t h e  

c o u r t s  and t h a t  f r a u d u l e n t  and f r i v o l o u s  c l a i m s  would be pursued.  

Compounding t h i s  a n t i c i p a t e d  problem i s  t h e  f a c t  t h a t  t e a c h e r s  

arguably form t h e  largest group of p ro fess iona l s  and are more d i r e c t l y  

and c o n t i n u o u s l y  i n  con tac t  with t h e i r  n c l i e n t s n  than any o t h e r  group 

of  profess ionals .  Couple t h i s  with compulsory e d u c a t i o n  l a w s  and a 

p u b l i c  funded  s c h o o l  sys tem which f o r c e s  many ind iv idua l s  t o  accept  

t h e  l e v e l  of s e r v i c e s  given, c r e a t e s  a s i g n i f i c a n t  number of  p o t e n t i a l  

p l a i n t i f f s .  The j u d i c i a r y  c o n c e r n  i s  t h e  c o u r t s t  r e l u c t a n c e  t o  

i n t e r f e r e  i n  e d u c a t i o n a l  policy-making.  It h a s  been s t a t e d  t h a t  

r e c o g n i t i o n  o f  a c a u s e  o f  a c t i o n  f o r  educa t iona l  malprac t ice  would 

r e q u i r e  the  c o u r t s  t o  review both broad e d u c a t i o n a l  p o l i c i e s  and t o  

make judgments about t h e  day t o  day implementation of those po l i c i e s .  

Such l i t i g a t i o n  could unduly s t r a i n  sca rce  c o u r t  r e s o u r c e s  and u s u r p  

t h e  a u t h o r i t y  of e l e c t e d  and appointed school  o f f i c i a l s .  Furthermore, 

most  j u d g e s  p o s s e s s  l i t t l e ,  i f  a n y ,  e x p e r t i s e  i n  t h e  c o m p l e x  

e d u c a t i o n a l  i s s u e s  t h a t  are and would be i n v o l v e d  i n  m a l p r a c t i c e  

s u i t s ;  they are unt ra ined i n  t h e  s u b s t a n t i v e  i s s u e s  o f  p e d a g o g i c a l  

p o l i c y  and l a c k  a d e q u a t e  i n f o r m a t i o n  g a t h e r i n g  and d e l i b e r a t i v e  

p r o c e s s e s  t o  make a n  informed e v a l u a t i o n  o f  them. A s  s t a t e d  i n  

Donohue: 



The c o u r t s  a re  a n  i n a p p r o p r i a t e  forum t o  t e s t  t h e  
e f f i c a c y  of e d u c a t i o n a l  p r o g r a m s  a n d  p e d a g o g i c a l  
methods. [It would be u n f a i r ]  t o  c a l l  upon t h e  c o u r t s  
t o  decide t h e  p l a i n t i f f  s h o u l d  have  been t a u g h t  one 
s u b j e c t  i n s t e a d  o f  a n o t h e r ,  o r  whe the r  one teaching 
method was more a p p r o p r i a t e  t h a n  a n o t h e r ,  o r  whe the r  
c e r t a i n  tests s h o u l d  have  been a d m i n i s t e r e d  o r  test 
r e s u l t s  i n t e r p r e t e d  i n  one way r a t h e r  than another ,  and 
s o  o n ,  a d  i n f i n i t u r n .  It s i m p l y  i s  n o t  w i t h i n  t h e  
j u d i c i a l  func t ion  t o  eva lua te  c o n f l i c t i n g  t h e o r i e s  o f  
how b e s t  t o  educate. (407 N.Y.S. 2d, 1978, p. 874) 

I n  a d d i t i o n  t o  a  f e a r  of excess ive  l i t i g a t i o n  and i n t e r f e r e n c e  of  

t h e  j u d i c i a r y  i n  educat ional  policy-making , e d u c a t i o n a l  m a l p r a c t i c e  

d e c i s i o n s  t o  d a t e  have  r e f l e c t e d  t h e  d i f f i c u l t i e s  i n  f o r m u l a t i n g  

s t andards  f o r  teaching and learning.  A s  s t a t e d  i n  Eeter L: 

* 
U n l i k e  t h e  a c t i v i t y  of t h e  highway o r  the  marketplace, 
classroom methodology a f f o r d s  no r e a d i l y  a c c e p t a b l e  
s t a n d a r d  o f  care, o r  cause, o r  in jury .  The sc ience  of 
p e d a g o g y  i t s e l f - i s  f r a u g h t  w i t h  d i f f e r e n t  a n d  
c o n f l i c t i n g  t h e o r i e s  of how o r  what a c h i l d  should be 
taught ,  and any layman migh t  -- and commonly d o e s  -- 
h a v e  h i s  own e m p h a t i c  v i e w s  on t h e  s u b j e c t .  The 
" in juryw claimed he re  is p l a i n t i f f ' s  i n a b i l i t y  t o  r e a d  
and write . S u b s t a n t i a l  p ro fess iona l  a u t h o r i t y  attests 
t h a t  t h e  achievement o f  l i t e r a c y  i n  the  schools ,  o r  its 
f a i l u r e ,  are i n f l u e n c e d  by a  h o s t  o f  f a c t o r s  which 
a f f e c t  the  pup i l  s u b j e c t i v e l y ,  from o u t s i d e  t h e  f o r m a l  
t e a c h i n g  p r o c e s s  a n d  b e y o n d  t h e  c o n t r o l  of' i t s  
ministers. (131 C a l  Rptr ,  1976, pp. 860-8611 

This  absence of acceptable  s tandards  of  care, and c l e a r  d e l i n e a t i o n  of 

cause o r  i n j u r y  has  not  only l i m i t e d  l i t i g a t i o n  b u t  h a s  f a c i l i t a t e d  

wide  d i s c r e t i o n  i n  t h e  c o u r t s  whe the r  t o  a l l o w  a p a r t i c u l a r  claim 

(Fos te r ,  1985, pp. 190-192). 



The s e c o n d  s e t  o f  o b j e c t i o n s  t o  r e c o g n i z i n g  a n  e d u c a t i o n a l  

malprac t ice  claim are e x t e r n a l  t o  the  judic iary .  The j u d i c i a l  process 

is s low,  c o s t l y ,  i n e f f i c i e n t  and a t  times prone t o  misconceive t h e  

pub l i c  good. I n t e r f e r e n c e  by t h e  c o u r t s  c o u l d  have  a  d e t r i m e n t a l  

e f f e c t  on t h e  educat ional  system. 

The c o u r t s  have  n o t e d  a l t e r n a t i v e  p r o c e d u r e s  f o r  co r rec t ing ,  

reforming o r  d e t e r r i n g  i n c o m p e t e n t  i n s t r u c t i o n .  These p r o c e d u r e s  

i n c l u d e  p o l i t i c a l  a c t i o n ,  p u b l i c  hearings,  c e r t i f i c a t i o n  procedures 

imposing minimum q u a l i f i c a t i o n s ,  r e v i e w  b o a r d s ,  g r i e v a n c e  a n d  

d i s c i p l i n a r y  procedures, supervisory c o n t r o l  over t eachers  and school  

o f f i c i a l s ,  and a  s c h o o l  b o a r d ' s  power t o  t e r m i n a t e  i n c o m p e t e n t  

teachers.  Hence, t h e  c o u r t s  are somewhat r e l u c t a n t  t o  supercede those 

f o r m s  o f  r e c o u r s e  t o  r e c t i f y  d i s s a t i s f a c t i o n .  F ' u r t h e r m o r e ,  no  

e d u c a t i o n a l  malprac t ice  p l a i n t i f f  has a l l eged ,  l e t  a lone  proven, t h a t  

t h e s e  va r ious  a l t e r n a t i v e s  are inadequate and t h a t  t h e  c o u r t s  s h o u l d  

i n t e r v e n e .  The l e g i s l a t i v e  p o l i c y  u n d e r l y i n g  t h e  above procedures 

does not  pass u n n o t i c e d  by t h e  j u d i c i a r y :  t h e s e  i n t e r n a l  q u a l i t y  

c o n t r o l  mechanisms are perceived t o  be more e f f e c t i v e  than judge-made, 

somewhat ad hoc s o l u t i o n s  i n  i n d i v i d u a l  cases  which none t h e l e s s  have  

system-wide ramif ica t ions .  

The p o t e n t i a l  f i n a n c i a l  c o s t s  involved i n  recognizing a cause of 

a c t i o n  f o r  educat ional  malprac t ice  i s  another  pol icy  i s s u e  arguing f o r  

j u d i c i a l  c o n s e r v a t i s m .  S u b s t a n t i a l  damage awards c o u l d  have  a  

d e l e t e r i o u s  e f f e c t  on f i n i t e  and s h r i n k i n g  p u b l i c  s c h o o l  budge t s .  



S c h o o l  b o a r d s  might  have  t o  d i v e r t  f u n d s  from t h e i r  e d u c a t i o n a l  

budgets t o  cover e x p e n s e s  a s s o c i a t e d  w i t h  e d u c a t i o n a l  m a l p r a c t i c e  

l a w s u i t s .  Funding f o r  e d u c a t i o n a l  s e r v i c e s  would be reduced; t h e  

success fu l  p l a i n t i f f  would b e n e f i t  a t  t h e  expense o f  t h e  rest o f  t h e  

s tuden t  population. 

T h e  s o c i a l  u t i l i t y  o f  e d u c a t i o n  may a l s o  u n d e r m i n e  a n  

i n d i v i d u a l ' s  r i g h t  t o  s u e  f o r  educat ional  m a l p r a c t i c e .  mz b e n e f i t s  

of an  e d u c a t i o n  t o  s o c i e t y  a s  a whole cannot be put a t  r i s k  f o r  the  
1 

b e n e f i t  o f  a  g r i e v i n g  i n d i v i d u a l .  A s  F l e m i n g  ( 1 9 8 3 )  s t a t e s :  

n E x c e p t i o n a l l y ,  t h e  s o c i a l  u t i l i t y  o f  a n  a c t i v i t y  may be valued s o  

h i g h l y  as t o  w a r r a n t  t h e  comple te  n e g a t i o n  o f  any d u t y  o f  c a r e n  

(p .  10 ) .  There is l i t t l e  doubt about t h e  great importance t o  s o c i e t y  

of the  educat ional  system and t h e  r o l e  played b i  educators .  The r i g h t  

t o  a n  e d u c a t i o n  d o e s  not  imply guaranteed outcomes. This would be a 

r i s k y  venture given the  nature of t h e  l e a r n i n g  p r o c e s s .  Hence, t h e  

c o u r t s  ( p a r t i c u l a r l y  i n  t h e  United S t a t e s )  have provided some form of 

immunity t o  educators  a g a i n s t  malprac t ice  claims. A 1 1  the  c o u r t s  have 

a s k e d  i s  t h a t  each  member o f  s o c i e t y  r e c e i v e  a n  e d u c a t i o n  f o r  a 

s p e c i f i e d  p e r i o d  o f  time, have  e q u a l  access t o  a n  e d u c a t i o n a l  

i n s t i t u t i o n  d u r i n g  t h a t  p e r i o d  and t h e  opportunity t o  pursue higher 

education;  the  c o u r t s  have s a i d  l i t t l e  about t h e  q u a l i t y  of e d u c a t i o n  

t h a t  should be provided. 



If  t h e  above mentioned pol icy  i s s u e s  are overcome and a cause of 

a c t i o n  f o r  educat ional  malprac t ice  is recognized, t h e  impl ica t ions  f o r  

f u t u r e  e d u c a t i o n a l  p o l i c y  and p r a c t i c e  are unolear. It is poss ib le  

t h a t  malprac t ice  l i t i g a t i o n  c o u l d  have  a p o s i t i v e  " t h r e a t n  e f f e c t .  

The fear o f  l a w s u i t s  by d i s s a t i s f i e d  s t u d e n t s  and t h e i r  pa ren t s  may 

d e t e r  n e g l i g e n t  s c h o o l  a d m i n i s t r a t i o n ;  p r e v e n t  t h e  h i r i n g  o f  

i n c o m p e t e n t  t e a c h e r s  ; and reform classroom pract ices .  The t h r e a t  of 

l i t i g a t i o n  may h e l p  t o  ensure t h a t  educat ional  i n s t i t u t i o n s  and t h e i r  

members p o s s e s s  and u t i l i z e  a't a l l  times t h e  m i n i m u m  l e v e l  of  s k i l l  

and e x p e r t i s e  demanded by t h e i r  profession.  It kould f o r c e  e d u c a t o r s  

t o  r e t h i n k  t h e i r  r u l e s ,  p h i l o s o p h i e s  and p r a c t i c e s  t o  r e f l e c t  t h e  . 
changing values  of socie ty .  Advocates f o r  j u d i c i a l  i n t e r v e n t i o n  a l s o  

argue t h a t  accoun tab i l i ty  improves t h e  q u a l i t y  and uniformity of g o a l s  

of pub l i c  education. The s t a t u s  of the  s tuden t  would be e l e v a t e d  and 

t h e  i n f l u e n c e  of pa ren t s  would be increased.  Administrators  would be 

requi red  t o  j u s t i Q  t h e i r  r u l e s ,  expec ta t ions  and behaviors. Fai rness  

a n d  d u e  p r o c e s s  i n  s c h o o l  p r o c e d u r e s  may be a n o t h e r  b e n e f i t  o f  

i n j e c t i n g  j u d i c i a l  va lues  i n t o  the  educat ional  p r o c e s s .  P a r e n t s  and 

s t u d e n t s  would have  g r e a t e r  a c c e s s  and i n p u t  i n  t h e  e d u c a t i o n a l  

decision-making process. 

On t h e  o t h e r  hand, t h e  impact of success fu l  malprac t ice  s u i t s  may 

produce negative consequences f o r  the  educat ional  system. Beyond t h e  

immedia te  f i n a n c i a l  c o s t s ,  t h e  i m p o s i t i o n  of a l e g a l l y  enforceable  



d u t y  o f  c a r e  on e d u c a t o r s  would: d i s c o u r a g e  e x p e r i m e n t a t i o n  and 

innovat ion;  f o r c e  t eachers  t o  teach defens ively ;  r e d u c e  e x p e c t a t i o n s  

of s t u d e n t  pe r fo rmance ,  e s t a b l i s h i n g  minimum s t a n d a r d s ;  encourage 

t eachers  t o  w t e a c h  t o  t h e  t es tw as t es t  s c o r e s  c o u l d  be used  a s  a 

measure of teaching competency; AND discourage q u a l i f i e d  and competent 

i n d i v i d u a l s  from e n t e r i n g  the  profession.  J u d i c i a l  i n t e r v e n t i o n  may 

a l s o  l e a d  t o  c e n t r a l i z e d  a u t h o r i t y  over education,  removing reg iona l  

d i v e r s i t y  and c o n t r o l ;  and f o r c i n g  homogeneity over the  e n t i r e  system. 

Given  b o t h  sets o f  a rguments ,  i t  i s  d i f f i c u l t  t o  c o n j e c t u r e  

whether the  t h r e a t  o f  l i a b i l i t y  w i l l  l e a d  t o  p o s i t i v e  o r  n e g a t i v e  

o u t  comes. Clear1 y , t o  minimize  adverse inf luences ,  t h e  o o u r t s  must 

a c t  wi th  r e s t r a i n t  and only impose l i a b i l i t y  i n  t h e  most  o u t r a g e o u s  

and b l a t a n t  cases  of educat ional  malpractice. Educators would be w e l l  

advised t o  take  an a c t i v e  r o l e  i n  t h e  above p rocess  and t o  d e v e l o p  a 

non-adversarial r e l a t i o n s h i p  wi th  its var ious  cons t i tuencies .  

With the  entrenchment o f  t h e  w t e r  i n  1982,  t h e  c o u r t s  have  

s l o w l y  become i n v o l v e d  i n  r e s o l v i n g  e d u c a t i o n a l  p o l i c y  i s s u e s  

( p a r t i c u l a r l y  i n  t h e  a r e a  o f  m i n o r i t y  l a n g u a g e  r i g h t s  and s p e c i a l  

e d u c a t i o n ) .  The power o f  t h e  Charter l i e s  i n  its a b i l i t y  t o  s t r i k e  

down a law t h a t  is i n  c o n f l i c t  w i t h  t h e  C o n s t i t u t i o n  ( S e c t i o n  52). 

T h i s  a p p l i e s  t o  t h e  F e d e r a l  government and t h e  governments of each 

province. Fur ther ,  t h e  w t e r  g i v e s  the  oour t s  broad d i s c r e t i o n  t o  

d e c i d e  what  remedy is  a p p r o p r i a t e  and j u s t  i n  t h e  c i r cums tances .  

Damages awarded u n d e r  a Charter, a c t i o n  may n o t  n e c e s s a r i l y  b e  



compensatory  o r  pun i t ive  i n  nature. Rather a claim under t h e  Charter  

may only e s t a b l i s h  a d e c l a r a t i o n  of  a  r i g h t .  The m t e r  may p r o v i d e  

a remedy b u t  no damages t o  t h e  p l a i n t i f f .  The m t e r  may a l s o  be 

used t o  v a l i d a t e  o r  i n v a l i d a t e  e x i s t i n g  l e g i s l a t i o n .  

The r o l e  o f  t h e  c o u r t s  w i l l  be t o  d e t e r m i n e  t h e  b r e a d t h  of  

i n t e r p r e t a t i o n  and a p p l i c a t i o n  of t h e  m t e r  t o  the  s p e c i f i c  f a c t s  of 

a  g i v e n  s i t u a t i o n .  The c o u r t s  w i l l  be asked t o  i n t e r p r e t  t h e  meaning 

of a  given s t a t u t e  i n  t h e  c o n t e x t  o f  t h e  Charter -- t o  d i s t i n g u i s h  

between those s e c t i o n s  t h a t  a r e  s t a t e d  as i d e a l s  and those that impose 

legal o b l i g a t i o n s  on school  boards. The c o u r t s  w i l l  have t o  prepare a 

framework w i t h i n  which t o  address  v a l i d  d i s p u t e s  -- p a r t i c u l a r l y  those 

dea l ing  with s tuden t s '  values,  pa ren ta l  va lues  and educa to r s1  v a l u e s .  

T h e i r  r o l e  w i l l  be  t o  ad jud ica te  competing claims. Sect ion  1 of t h e  

m t e r  se rves  a s  t h e  f u l c r u m  between m a i n t a i n i n g  a n  i n d i v i d u a l ' s  

r i g h t s  o r  t h e  l i m i t a t i o n  o f  t h o s e  r i g h t s  (a  d e t e r m i n a t i o n  made by 

decid ing what is reasonable when weighing i n d i v i d u a l  r i g h t s  a g a i n s t  

c o l l e c t i v e  r i g h t s ) .  

The w t e r l s  impac t  on  e d u c a t i o n a l  i s s u e s  may be perceived as 

e i t h e r  p o s i t i v e  o r  n e g a t i v e .  The Charter, may encourage  n a t i o n a l  

u n i t y  a n d  c o h e s i o n  a s  w e l l  a s  p r o t e c t  i n d i v i d u a l  f reedoms i f  

l e g i s l a t i v e  and government r e s t r a i n t  should fail .  On the  o t h e r  hand,  

t h e  m t e r  may limit admin i s t r a t ive  d i s c r e t i o n  and i n i t i a t i v e s  a t  t h e  

p rov inc ia l  and l o c a l  l e v e l .  There may be a s h i f t  from l e g i s l a t i v e  t o  

j u d i c i a l  power -- a move towards  j u d i c i a l  a c t i v i s m  (Wise, 1986). 



Educators w i l l  be requi red  t o  examine t h e i r  p resen t  p r a c t i c e s  i n  l i g h t  

of the  s o c i a l  v a l u e s  e n u n c i a t e d  i n  t h e  Charter. Numerous d e b a t e s  

a b o u t  e d u c a t i o n  w i l l  be  r a i s e d  -- What is t h e  purpose of education? 

(Vickers,  1988) How can schools  h e l p  t o  f a c i l i t a t e  t h e  d e s i r e d  v i s i o n  

o f  Canadian  s o c i e t y ?  Do c u r r e n t  e d u c a t i o n a l  p r a c t i c e s  r e f l e c t  t h e  

democratic va lues  of a l i t e ra te ,  t o l e r a n t  and p l u r a l i s t i c  s o c i e t y ?  

(MacKay, 1988) 

The C h a r t e r m a y  impose greater l i a b i l i t y  on those educators  who 

e x e r c i s e  g r e a t e r  r e s p o n s i b i l i t y  o v e r  e d u c a t i o n a l  s i t u a t i o n s .  For 

example,  t h o s e  e d u c a t o r s  who counsel,  test and p lace  s t u d e n t s  ( lee . ,  

C o u n s e l l o r s ,  S p e c i a l  Ed. t e a c h e r s ,  L e a r n i n g  A s s i s t a n c e  t e a c h e r s ,  

d i s t r i c t  psycho l ,og i s t s ,  e t c . )  a r e  more l i k e l y  t o  be held accountable 

f o r  t h e i r  a c t i o n  than the  ordinary  c la s s room-  t e a c h e r .  C l e a r l y ,  t h e  

harm r e s u l t i n g  from misplacement, misdiagnosis  OR failure t o  diagnose 

and a p p r o p r i a t e l y  p l a c e  a s t u d e n t  i s  f a r  greater and p e r h a p s  more 

d i r e c t l y  e s t a b l i s h e d  than t h e  harm incurred  from negl igent  classroom 

teaching. Administrators ,  whose a c t i v i t i e s  are not  a s  c l o s e l y  r e l a t e d  

t o  t h e  l e a r n i n g  funct ion ,  may be more o f t e n  held l i a b l e  than t eachers  

because t h e  consequences  o f  t h e i r  a c t i o n s  are n o t  c louded  by t h e  

" t e a c h i n g o l e a r n i n g  e q u a t i o n .  Schoo l  b o a r d s ,  who e x e r c i s e  a  high 

degree of  c o n t r o l  o v e r  t h e  s c h o o l  s y s t e m  and i ts  p o l i c i e s ,  may b e  

i n c r e a s i n g l y  v u l n e r a b l e  t o  ma lp rac t i ce  lawsui ts .  Policy s ta tements  

t h a t  v i o l a t e  the  i n t e n t  of t h e  C h a r t e r  w i l l  be c o n s i d e r e d  n u l l  and 

void (Covert,  1  988) . 



C? 

T h i s  t h r e a t  (whether f a c t  or f i c t i o n )  of  educat ional  malprac t ice  

should not  encourage e d u c a t o r s  t o  be e i t h e r  complacen t  o r  f e a r f u l .  

R a t h e r  t h a n  f o r c i n g  t h e  c o u r t s  t o  become i n t e r v e n t i o n i s t s ,  educators  

would be w i s e  t o  c a r e f u l l y  a n a l y z e  t h e i r  c u r r e n t  p r a c t i c e s  a n d  

i n i t i a t e  change from within. A s  Pa t t e r son  (1984) p o i n t s  out: "It is 

genera l ly  wise t o  s o l v e  problems r a t h e r  t h a n  cr ises;  t o  d e a l  w i t h  

problems a t  the symptomatic stage r a t h e r  than w a i t  f o r  t h e  d i s e a s e  t o  

become a n  e p i d e m i c w  ( p .  72). The fear o f  l i t i g a t i o n  s h o u l d  n o t  

p r e c i p i t a t e  a c t i o n  t h a t  i s  r e s t r i c t i v e  i n  its at tempt t o  prevent o r  

f u l f i l l  a p r e d i c t e d  f u t u r e .  The f o c u s  s h o u l d  be  t o  e n c o u r a g e  

p r a c t i c e s  t h a t  improve education q u a l i t y  . 
E d u c a t o r s  s h o u l d  e s t a b l i s h  a u i d e l i n e s  f o r  good p r o f e s s i o n a l  

p r a c t i c e s ,  based on t h e  l e g a l  and p r a c t i c a l  p r i n c i p l e s  of  due care and 

due process. Educators should improve present  p r a c t i c e s  and abandon 

(o r  a t  least c a r e f u l l y  monitor) practices which have t h e  p o t e n t i a l  f o r  

l i a b i l i t y .  Some sugges t ions  f o r  improvement inc lude:  

1. s e t t i n g  minimum s tandards  f o r  s tuden t  competency; 

2. i s s u i n g  var ious  kinds of diplomas t o  i n d i c a t e  v a r i o u s  
l e v e l s  and areas of achievement; 

3. e s t a b l i s h i n g  r e m e d i a t i o n  p r o c e d u r e s  a t  e a c h  g r a d e  
l e v e l  ; 

4. e s t a b l i s h i n g  a promot ion p o l i c y  r e f l e c t i v e  o f  t h e  
a t ta inment  of c e r t a i n  bas ic  s k i l l s  r a t h e r  t h a n  a body 
of knowledge ; 



5. improv ing  methods of r e p o r t i n g  s t u d e n t  p r o g r e s s  t o  
pa ren t s  and subsequent t eachers ;  

6. e s t a b l i s h i n g  procedural safeguards  concerning t e s t i n g ,  
d iagnos i s  and placement of s tuden t s ;  

7. improving t h e  eva lua t ion  process of t eachers  t o  inc lude  
remediat ion ( i f  r equ i red) ,  c e r t i f i c a t i o n  r e q u i r e m e n t s  
and d e n i a l  of tenure;  

8. d e v e l o p i n g  w r i t  t e n  documents t h a t  i d e n t i f y  p e r t i n e n t  
p o l i c i e s ,  a v a i l a b l e  se rv ices ,  and p r o c e d u r e s  f o r  bo th  
t e a c h e r s  and parents ;  

9. es t a b 1  i s h i n g  s tandards  of conduct and e t h i c a l  behavior 
by educators ;  

10. d e v e l o p i n g  a  m e c h a n i s m  f o r  h a n d l i n g  e d u c a t i o n a l  
d i s p u t e s  b e f o r e  t h e y  e n d  u p  i n  c o u r t  ( i . e . ,  
c o n c i l i a t i o n ,  mediation, a r b i t r a t i o n )  . 

F i n a l l y ,  e d u c a t o r s  s h o u l d  d e t e r m i n e  what  p r a c t i c e s  could provoke a 

l awsu i t ,  d e f i n e  what r e s t r i c t i o n s  impede improved p r a c t i c e s  ( i .e . ,  

l i m i t e d  r e s o u r c e s )  and a t t e m p t  t o  d e s c r i b e  a l t e r n a t i v e s  ( i . e . ,  

gr ievance procedures) t o  going t o  c o u r t  t h a t  c o u l d  be used s h o u l d  a 

d i s p u t e  a r i s e  ( i . e .  u s e  of  a t r i b u n a l ) .  S e l f - r e g u l a t i o n  and 

governance may l i m i t  the  r o l e  of the  c o u r t s  i n  in f luenc ing  educat ional  

pol icy;  t h e  c o u r t s  may continue t o  d e f e r  t o  t h e  judgments of educators  

i f  sound d i s p u t e  r e s o l u t i o n  p o l i c i e s  are i n  place. 

I n  summary, t h e  c o u r t s  should g i v e  l i m i t e d  recogn i t ion  t o  a  cause 

o f  a c t i o n  f o r  e d u c a t i o n a l  m a l p r a c t i c e .  S i n c e  most  t e a c h e r s  h o l d  

t h e m s e l v e s  o u t  as p o s s e s s i n g  s p e c i a l  s k i l l s  and knowledge, s t u d e n t s  

have a r i g h t  t o  expect  them t o  use these  s k i l l s  non-negligently. This 

r e a s o n a b l e  e x p e c  t a t l o n  demands  t h e  c r e a t i o n  o f  a  p r o f e s s i o n a l  

e d u c a t o r ' s  d u t y  t o  t h e  e x t e n t  t h a t  s p e c i a l  s k i l l s  a re  c l a i m e d .  



F u r t h e r ,  a s t a tu to ry  duty of ca re  could be properly recognized on the  

bas i s  of those de ta i led  s t a t u t e s  and r e g u l a t i o n s  t h a t  a r e  d i r e c t e d  

toward t e a c h i n g  behav io r s  and student outcomes and t h a t  do not c a l l  

f o r  the discret ionary e x e r c i s e s  of judgment, The c o u r t s  would n o t  

have t o  determine t hose  f u n c t i o n s  i n  which e d u c a t o r s  -have 

exper t i se  but r a t h e r  would only have t o  d e a l  w i t h  what e d u c a t o r s  dq 

(o r  a t  l e a s t  claim to )  have exper t ise  in. A s t a tu to ry  duty is derived 

from a l e g i s l a t i v e  e x p r e s s i o n  of p u b l i c  p o l i c y  t h a t  is  sought  t o  

r e s i d e  i n  t h e  educa t iona l  system. Thus the  r o l e  of the  judiciary i n  

enforcing such a s t a tu to ry  duty is not t o  determine policy b u t  merely 

t o  e n f o r c e  a p o l i c y  already i n  e f f ec t ,  Final ly ,  a teacher 's  code of 

conduct and e t h i c s  (which is formulated by t h e  t e a c h e r s  themselves)  

could be used by the  cour t s  t o  ensure t h a t  'educators a c t  i n  conformity 

with t h e i r  own expressed pol ic ies .  A p r o f e s s i o n a l  s t anda rd  of c a r e  

could be drawn from customary behaviors of the  profession while still 

incorporating l o c a l  customs and similar circumstances. 

E i t h e r  t h e  p r o f e s s i o n a l  o r  s t a tu to ry  standards of ca re  outl ined 

above avoid the need f o r  j ud i c i a l  in te r fe rence  i n  educational po l i cy -  

making. The proposed s t a n d a r d s  c o n s i d e r  e i t h e r  the  educator's own 

d e t e r m i n a t i o n  of p roper  behavior  o r  p u b l i c  p o l i c y  j udgmen t s  o f  

a p p r o p r i a t e  behavior  i m p l i c i t  i n  s t a t u t o r y  requi rements  t o  which 

educators have been subjected. In  determining the appropriate remedy, 

the cour t s  must balance the l o s se s  of the  individual p l a i n t i f f  against  

the po ten t ia l  e f f e c t  on the  a b i l i t y  of the educational system t o  serve 



t h e  c o l l e c t i v e  needs  o f  t h e  l a r g e r  s tuden t  population. Toward t h i s  

end, remedies with p o t e n t i a l l y  far reaching det r imenta l  e f f e c t s  (i.e., 

p u n i t i v e  monetary  awards based  on  n l o s t n  f u t u r e  income) should be 

r e j e c t e d  i n  f a v o u r  o f  a l t e r n a t i v e  r e m e d i e s  w i t h  t h e  p o t e n t i a l  f o r  

b e n e f i t i n g  n o t  j u s t  t h e  p l a i n t i f f  b u t  a l l  s t u d e n t s  (i.e., remedial 

educat ion  a t  no c o s t  t o  t h e  p l a i n t i f f  o r  d i s m i s s a l  o f  i n c o m p e t e n t  

t e a c h e r s )  . By c a r e f u l l y  l i m i t i n g  remedies by t h i s  balancing process,  

the  c o u r t s  w i l l  suppor t  r a t h e r  than h i n d e r  t h e  e d u c a t i o n a l  s y s  tem ' s 

a b i l  i t y  t o  r i g h t  an ind iv idua l  wrong without  compromising educat ional  

s e r v i c e  f o r  many s tudents .  The combined effect o f  t h e s e  l i m i t a t i o n s  

would g r e a t l y  r e d u c e  t h e  number of cases  t h a t  could be s u c c e s s f u l l y  

l i t i g a t e d  and would i n  f a c t  e l imina te  most f r a u d u l e n t  c a s e s ,  t h e r e b y  
, 

r e d u c i n g  t h e  " f e a r e d n  f l o o d  o f  e x c e s s i v e  l i t i g a t i o n  and t h e  

p o t e n t i a l l y  heavy economic b u r d e n  t h a t  w o u l d  b e  p l a c e d  o n  t h e  

educat ional  system. 

Although t h e  c o u r t s  have  t r a d i t i o n a l l y  p re fe r red  t o  dea l  with 

procedur'al ques t ions  r a t h e r  than become involved with the  substance of 

e d u c a t i o n ,  t h e  mere invo lvement  o f  t h e  c o u r t s  w i t h  e d u c a t i o n a l  

complaints w i l l  have an impact on the  educa t iona l  sys tem.  Moreover, 

a s  t h e  c a s e s  get c l o s e r  t o  t h e  h e a r t  of academic decision-making, t h e  

na ture  of academic decision-making and the  educat ional  experience w i l l  

change.  E d u c a t o r s  , by m o n i t o r i n g  t h e i r  own behaviours and becoming 

more cognizant  of t h e i r  r e s p o n s i b i l i t i e s  t o  t h e i r  s t u d e n t s  c a n  h e l p  

l i m i t  m a l p r a c t i c e  claims. A s  w e l l ,  i n  s o  a c t i n g ,  they may provide a 



more e f f e c t i v e  e d u c a t i o n  f o r  s t u d e n t s .  E d u c a t o r s  should i n i t i a t e  

a c t i o n  r a t h e r  than w a i t  f o r  j u d i c i a l  in t e rven t ion .  

The f u t u r e  is d i f f i c u l t  t o  p r e d i c t  but i f  a claim of educat ional  

malprac t ice  is success fu l ,  even i n  p a r t ,  i t  w i l l  have an  impact on the  

p r a c t i c e s  and p o l i c i e s  o f  educa to r s .  J u s t  what t h i s  impact w i l l  be 

depends on the  c o u r t l s  decis ion ,  t h e  reasoning underlying the  dec i s ion  

a n d  t h e  s c h o o l s 1  r e s p o n s e .  Whether t h e  impac t  is p e r c e i v e d  as 

p o s i t i v e  o r  n e g a t i v e  w i l l  depend on o n e l s  view o f  t h e  e d u c a t i o n a l  

p r o c e s s  and how change takes place. Few people would deny, however, 

t h a t  i t  is b e t t e r  t o  develop r u l e s  than be ru led .  
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