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CHAPTER I

INTRODUCTION
Hungdah Chiu

On September 26, 1984, the United Kingdom and the People’s
Republic of China (PRC) initialed a Joint Declaration on the Question
of Hong Kong (hereafter referred to as the Declaration), which was
signed formally on December 19, 1984. The instruments of ratifica-
tion were exchanged on May 27, 1985. Under the Declaration, the
PRC is “to resume the exercise of sovereignty over Hong Kong [in-
cluding Hong Kong Island, Kowloon Peninsula, and the New Territo-
ries] with effect from 1 July 1997,”” and Hong Kong itself is to become
a Special Administrative Region (SAR) of China that will be allowed a
“high degree of autonomy,” and its social and economic systems and
life-style will remain unchanged for 50 years after 1997. The Declara-
tion contains more than 8000 words and spells out in detail the PRC’s
policy toward Hong Kong, the post-1997 Hong Kong Regime, and its
international relations. This policy and its elaboration in Annex I of
the Joint Declaration “will be stipulated, in a Basic Law of the Hong
Kong Special Administrative Region of the People’s Republic of
China, by the National People’s Congress of the Peoples’s Republic of
China, and they will remain unchanged for 50 years.” The Declara-
tion further points out that the PRC’s decision to establish a Hong
Kong SAR was in “accordance with the provisions of Article 31 of the
[1982] Constitution of the People’s Republic of China.” Article 31
provides: “The state may establish special administrative regions when
necessary. The systems to be instituted in special administrative re-
gions shall be prescribed by law enacted by the National People’s Con-
gress in the light of special conditions.” Article 62, paragraph 13 of
the PRC Constitution grants the National People’s Congress the
power “to decide on the establishment of special administrative re-
gions and the systems to be instituted there.”

On April 10, 1985, at the Third Meeting of the Sixth National
People’s Congress, the Basic Law Drafting Committee (BLDC) was
established. On June 18, 1985, the Eleventh Meeting of the Standing
Committee of the Sixth National People’s Congress approved the
membership of the BLDC. Among the 59 members, 23 were from
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Hong Kong, most of them prominent businessmen and leading profes-
sionals. On December 18, 1985, the BLDC established a Basic Law
Consultative Committee (BLCC) in Hong Kong, comprised of 180
members. Its members were not elected. On April 28, 1988, the
BLDC published its Draft Basic Law.

The purpose of this book is to analyze some important legal and
political issues raised by the Draft Basic Law, such as the relationship
between the Central Government and the Hong Kong SAR, the legis-
lative and judicial power of the SAR, the interpretation of the Basic
Law, rights and duties of citizens under the SAR and the guarantee, if
any, of the implementation of the Basic Law.

In Chapter 11, Joseph Y. S. Cheng discusses the political system
of the Hong Kong SAR as provided in the Draft Basic Law. He be-
gins his analysis by briefly describing the process leading to the adop-
tion of the Draft Basic Law, especially the role of the Hong Kong
Members of the BLDC. According to him, the most important func-
tion of the Hong Kong members in the BLDC is to provide legitimacy
to the Basic Law. Their involvement in the drafting process and their
endorsement of the final document will provide the claim that it is
acceptable to the Hong Kong community. However, their participa-
tion is minimal. Since the BLDC holds only two or three sessions a
year, Cheng points out that he believes the actual drafting work has
been performed largely by a secretariat composed of experts from the
PRC State Council’s Hong Kong and Macau Affairs Office and the
relevant sections of the Ministry of Foreign Affairs. The role of the
Hong Kong members is mainly advisory. With respect to the BLCC,
a supposedly unofficial, voluntary organization, it was in fact con-
trolled by the PRC.

In the course of drafting the Basic Law, it has become clear that
the PRC Central Government wants to retain final control, especially
in matters relating to the autonomy of the Hong Kong SAR’s political
system, Cheng observed. Thus, the residual powers, i.e., those powers
not delegated to the Hong Kong SAR by the Basic Law, are to be
reserved for the Central Government, and the amendment and inter-
pretation of the Basic Law are to be entrusted to the PRC’s National
Peoples’s Congress and its Standing Committee respectively. There-
fore, the Basic Law will offer very limited guarantees for political au-
tonomy of the Hong Kong SAR. Moreover, an attempt to analyze the
Draft Basic Law has serious limitations without the development of a
good understanding of the future role of the Chinese Communist
Party (CCP) in the Hong Kong SAR, which, Cheng notes, is unfortu-
nately at the moment a matter of sheer speculation at best.
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In conclusion, Cheng considers that the Hong Kong community
may have to count not so much on the Basic Law but on domestic and
international factors to ensure the observance by PRC leaders of
promises made to the Hong Kong people and the international com-
munity in the 1984 Sino-British Joint Declaration and the Basic Law.
Any violation of the spirit of these documents and the promises made
by the PRC regarding Hong Kong likely would hurt the capitalist
world’s confidence in the PRC and be detrimental to the PRC’s mod-
ernization program and open-door policy.

Analyzing the Draft Basic Law from a political and comparative
approach, Ting Wai, in Chapter 111, tries to answer the question of
what the Basic Law will guarantee. At the conclusion of the Sino-
British Joint Declaration, the parties generally hoped that the Basic
Law would be a logical, legal and full implementation of the political
principles laid down by the Joint Declaration. It is doubtful, Ting
observed, that this is the case. Some provisions of the Joint Declara-
tion are controversial. This is because, as the negotiation deadline uni-
laterally imposed by the PRC approached, the United Kingdom
refused to agree to all PRC demands. As a result, the Joint Declara-
tion itself contains some provisions that reflect “Agreement to Disa-
gree.” These, in turn, have led to some controversial articles that are
subject to different interpretations. An example is the appointment of
the Chief Executive by the Central People’s Government “on the basis
of elections or consultations to be held locally.” Election in a demo-
cratic way is absolutely different from “democratic consultation,”
which is the Chinese Communist method of selecting executives or
making decisions. Moreover, after 1997, the capitalist society in Hong
Kong will be placed under the control of the socialist state of China,
which is dominated by the CCP. The CCP is accustomed to the tradi-
tional way of ‘“‘directing” society through state intervention. It is inev-
itable, therefore, that such a leadership style would be reflected in the
Draft Basic Law. Ting’s paper attempts to use the Joint Declaration
to check and study whether the provisions of the Draft Basic Law
contradict the basic principles agreed upon in the Sino-British Joint
Declaration, and to answer the questions of what the relationship be-
tween the Chinese central authorities and the Hong Kong SAR will be
and what kind of “autonomy” Hong Kong will enjoy in the future.

Ting is skeptical of the view that the Draft Basic Law is a guaran-
tee of a high degree of autonomy for the Hong Kong SAR because the
power of the Standing Committee of the National People’s Congress in
relation to the Hong Kong SAR are not carefully restricted. More-
over, the Draft Basic Law enables the Central People’s Government to
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administrative or local rules may contravene the Constitution. While
Article 17 of the Draft Basic Law provides that laws enacted by the
National People’s Congress or its Standing Committee will not be ap-
plied in the Hong Kong SAR, except in stipulated cases, it represents
an attempt to restrict the legislative power of the National People’s
Congress. Most British constitutional lawyers would consider this ar-
rangement ineffective. The Basic Law will therefore need to be en-
acted as a constitutional amendment under Article 64 of the Chinese
Constitution.

As for granting power to the Standing Committee of the National
People’s Congress to decide whether future legislation of the Hong
Kong SAR is in conflict with the Basic Law (Article 16) and to inter-
pret the Basic Law (Article 169), Sir William considers it inappropri-
ate. In his view, these are legal questions and, therefore, should be
entrusted to a judicial body rather than a political body. Article 17 of
the Basic Law provides that the State Council shall direct the Hong
Kong SAR to promulgate Chinese laws “which give expression to na-
tional unity and territorial integrity.” According to Sir William, such
a provision is far from precise, and there is a danger that it could be
stretched to cover wide areas of political legislation. Article 18 pro-
vides that the courts of the Hong Kong SAR shall have no jurisdiction
over “cases relating to the executive acts of the Central People’s Gov-
ernment” and when questions concerning executive acts arise in any
legal proceedings, the Hong Kong courts shall seek the advice of the
Chief Executive, who has to “obtain a certificate from the Standing
Committee of the National People’s Congress or the State Council,”
before issuing a statement that is binding on the courts. He is of the
opinion that this arrangement is fundamentally objectionable because
the Central People’s Government would be placed above the law and
could take whatever steps it believed were appropriate. This provision
is also contrary to the assurance of ““a high degree of autonomy,” since
the Central People’s Government presumably could not be prevented
from infringing on the Hong Kong SAR’s authority, thereby obliterat-
ing any autonomy.

Finally, Sir William suggests that if agreement cannot be reached
for resolving future disputes as stated above a solution might be to set
up a constitutional court with three British and three Chinese judges
and a President from some third country appointed by agreement of
both sides.

The appendixes contain reprints of two studies on the Basic Law
already published as well as the text of the Draft Basic Law. Appen-
dix I contains the opinions of two Hong Kong members of the BLDC,
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Martin Lee and Szeto Wah, on the relationship between the central
authorities and the Hong Kong SAR. They suggest that the power to
decide whether any laws of the Hong Kong SAR is not in conformity
with the Basic Law should be given to the court of final appeal in
Hong Kong, rather than to the Standing Committee of the National
People’s Congress, a political body, as currently is provided in Article
16, paragraphs 3 of the Draft Basic Law. They also suggest that Arti-
cle 18 of the Basic Law, which provides the Hong Kong SAR’s courts
from retaining jurisdiction over executive acts of the Central People’s
Government, to be replaced by the following provision: “The courts of
the Hong Kong Special Administrative Region shall have jurisdiction
over all cases in the Region, except that the restrictions of their juris-
diction imposed by Hong Kong’s previous legal system and principles
shall be maintained.” '

Appendix II is Amnesty International’s memorandum on provi-
sions of the Draft Basic Law that relates to the protection of funda-
mental human rights. According to this study, the Draft Basic Law
does not adequately ensure the continued effectiveness of the Interna-
tional Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights after 1997, despite
the fact that the PRC has assured Hong Kong residents, in the 1984
Sino-British Joint Declaration, that these two documents, now in force
in Hong Kong, will continue after July 1, 1997.

On the human rights provisions in the Draft Basic Law, this
memorandum observes that the Law does not have provisions pertain-
ing to: protection against torture and other cruel, inhuman or degrad-
ing treatment or punishment; protection of the right to life; and
protection of the right to prompt and fair trial and others. All these
shortcomings may be overcome by redrafting, by incorporating by ref-
erence the two covenants on human rights in the Basic Law, or by
providing explicitly that the Covenants are part of the law of the Hong
Kong SAR.

Appendix III is the English translation of the Draft Basic Law
from Beijing’s China Daily. A selected bibliography also was prepared
for those who wish to do further research on the subject.



CHAPTER 11

THE DRAFT BASIC LAW: MESSAGES FOR
HONG KONG PEOPLE

Joseph Y.S. Cheng*

1. INTRODUCTION

After the initialling of the Sino-British Joint Declaration in Sep-
tember 1984, the focus of the question of Hong Kong’s future has
shifted to the drafting of the Basic Law.! The people of Hong Kong
could not take part in the Sino-British negotiations leading to the Joint
Declaration, because Beijing considered such negotiations to be a bi-
lateral effort to resolve a historical problem between the two countries;
the colonial administration in Hong Kong obviously had no part in
them. By the same token, the British Government could not claim to
have any moral obligation toward the people of Hong Kong, who are
Chinese. Beijing viewed itself as solely responsible for the welfare of
the local population, and consultation with the Hong Kong commu-
nity by the government of the People’s Republic of China (PRC) was
considered to be strictly a domestic matter.?

The Sino-British Joint Declaration indicated that the PRC’s basic
policies regarding Hong Kong, as stated in the Joint Declaration and
elaborated in Annex I to the Joint Declaration, “will be stipulated, in a
Basic Law of the Hong Kong Special Administrative Region (HK-
SAR) of the People’s Republic of China, by the National People’s
Congress (NPC) of the People’s Republic of China, and they will re-
main unchanged for 50 years.”? The Joint Declaration further pointed
out that the PRC’s decision to establish a HKSAR was “in accordance
with the provisions of Article 31 of the Constitution of the People’s

* Senior Lecturer, Department of Government and Public Administration, The Chi-
nese University of Hong Kong.

1. See A Draft Agreement between the Government of the United Kingdom of Great
Britain and Northern Ireland and the Government of the People’s Republic of China on the
Future of Hong Kong, Hong Kong: Government Printer, September 26, 1984 (hereinafter
*“The Sino-British Joint Declaration’).

2. See the author’s “Introduction’” and “The Position of the Chinese Government” in
his edited work Hong Kong In Search of a Future, Hong Kong: Oxford University Press,
1984, pp. 1-27 and 45-74.

3. The Sino-British Joint Declaration, supra note 1, Article 3(12), p. 13.

M
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Republic of China.”*

Article 31 of the PRC Constitution states: ‘““The state may estab-
lish special administrative regions when necessary. The systems to be
instituted in special administrative regions shall be prescribed by law
enacted by the National People’s Congress in the light of specific con-
ditions.”® In line with this, the Constitution grants the NPC the
power “to decide on the establishment of special administrative re-
gions and the systems to be instituted there.”¢

The drafting of the Basic Law is therefore the PRC’s domestic
affair. It will be a “mini-constitution,” defining the respective authori-
ties of the Central Government in Beijing and the HKSAR govern-
ment. The political system of the HKSAR and the rights and
obligations of Chinese citizens in the HKSAR. Naturally, the people
of Hong Kong were concerned as to whether their representatives
would be involved in the drafting process and in which ways they
would be consulted to make sure that the Basic Law would be accepta-
ble to them before its formal promulgation.

As the PRC government could not hold elections in Hong Kong,
it had to appoint representatives of the Hong Kong people to the Basic
Law Drafting Committee (BLDC). The difficulty was how to select a
respectable sample that would be trusted by the Hong Kong commu-
nity and acceptable to the PRC authorities. The choice had to en-
hance the PRC’s united front work in Hong Kong, too. This select
group, however, had to avoid being perceived as a new center of au-
thority challenging the British administration in Hong Kong.

_ When membership of the BLDC was announced in July 1985, it

was clear that the PRC government placed top priority on the stability
and prosperity of the territory and that radical political reforms would
be unlikely. There were 23 members from Hong Kong in the 59-mem-
ber committee, most of them prominent businessmen and leading pro-
fessionals. The interests of the establishment in Hong Kong
apparently were assured, as the PRC authorities were keen to retain
Hong Kong’s attraction to investors.’

4. Ibid., Article 3(1), p. 11.

5. The Constitution of the People’s Republic of China (Adopted on December 4, 1982
by the Fifth National People’s Congress of the People’s Republic of China at its Fifth
Session), Beijing: Foreign Languages Press, 1983 (hereinafter “The Constitution™), p. 217.

6. Ibid., Article 62(13), p. 49.

7. For an account of the formation of the BLDC and the BLCC, see Albert H.Y.
Chen, Xianggang Fazhi yu Jibenfa (Hong Kong's Legal System and the Basic Law), Hong
Kong: Wide Angle Press Ltd., 1986, pp. 233-263. Regarding the background of the
BLDC members from Hong Kong and the key BLCC members, see Margret Scott and
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The most important function of the Hong Kong members in the
BLDC is to provide legitimacy to the Basic Law. Their involvement
in the drafting work and their endorsement of the final document will
provide the claim that it is acceptable to the Hong Kong community.
As the BLDC holds only two or three plenary sessions a year, it is
believed that the actual drafting work has largely been performed by a
secretariat composed of experts from the PRC State Council’s Hong
Kong and Macau Affairs Office and the relevant sections of the Minis-
try of Foreign Affairs. The role of the Hong Kong members is mainly
advisory. After all, they are a minority in the BLDC, and the Basic
Law will have to go through the NPC.

Though the Hong Kong members of the BLDC had been con-
tacted and consulted by local New China News Agency officials, they
were quite ignorant until their departure for Beijing of what their re-
spective appointments were based on, to whom they were accountable,
their terms of office, their powers and responsibilities and even the
agenda of their first meeting. Nor did they appear to be very con-
cerned about these issues. According to the speech of the chairman of
the BLDC, Ji Pengfei (also director of the PRC State Council’s Hong
Kong and Macau Affairs Office), at the opening ceremony of the
BLDC'’s first meeting;:

The Basic Law Drafting Committee is the working organ es-
tablished by the National People’s Congress for drafting the
Basic Law of the Hong Kong Special Administrative Region;
it is responsible to the National People’s Congress, and when
the National People’s Congress is not in session, it is respon-
sible to the Standing Committee of the National People’s
Congress.?

In response to a small number of Hong Kong members of the
BLDC, who articulated the local community’s interests, the PRC au-
thorities were forced to consider the moral responsibility that those
members bore to the people of Hong Kong. Later, in a sub-group
meeting, Ji Pengfei indicated that the Hong Kong members of the
BLDC might consider issues from the point of view of “two sys-
tems”—yet they also should try to consider issues more from the point
of view of “one country.” In Ji’s view, the Hong Kong members must

Emily Lau, “Who’s What™ and “Brokers of the Future,” Far Eastern Economic Review,
Vol. 136, No. 16, April 16, 1987, pp. 41 and 43-5.

8. For an analysis of the ambiguity and controversy concerning the accountability of
the BLDC members from Hong Kong and the control of the BLCC by the BLDC, see the
author’s “Hong Kong: the Pressure to Converge”, International Affairs (London), Vol. 63,
No. 2, Spring 1987, pp. 275-6.
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be accountable not only to their Hong Kong compatriots, but also to
the entire Chinese people, because they had been appointed by the
Standing Committee of the NPC. Ji’s explanation reflected the moral
and political identity crisis of the Hong Kong members of the BLDC.

The first task of the Hong Kong members (who included Xu
Jiatun and Mao Junnian, director and deputy secretary-general, re-
spectively, of the Hong Kong branch of the New China New’s
Agency) was to form a Basic Law Consultative Committee (BLCC).
According to the constitution of the BLCC, its objective was “to en-
gage in consultative activities in Hong Kong for the purpose of draft-
ing the Basic Law of the Hong Kong Special Administrative Region in
accordance with the will of the entire Chinese people including the
Hong Kong compatriots”. If the BLCC had to act ‘“in accordance
with the will of the entire Chinese people,” then that weight should be
attached to the will of the Hong Kong people?

In short, the organization and membership of the BLCC, the
drafting of its constitution and the associated controversy over the
phrase ‘“domestic consultations” in its draft constitution, and the au-
thority of its executive committee and the procedures governing the
revision of its constitution all demonstrated the PRC authorities’ in-
tention to control this supposedly unofficial, voluntary organization.
The subsequent election of the chairman, vice-chairman and secretary-
general of the BLCC executive committee (based on a slate presented
by a BLDC vice-chairman) caused an uproar, and Hong Kong became
deeply suspicious of the PRC authorities’ intentions.

While the BLCC was being formed, some political groups and
commentators indicated that the Hong Kong BLDC members should
refrain from joining the BLCC, so as to ensure the independence
of this unofficial and voluntary organization. Later, it also was sug-
gested that, at the very least, the Hong Kong BLDC members should
not serve on the BLCC’s executive committee. The result, however,
was that seven Hong Kong members of the BLDC (including Mao
Junnian) joined the BLCC, and that six of them served on the BLCC’s
executive committee. Further, a BLDC vice-chairman served as the
chairman of the BLCC’s executive committee and the deputy
secretary-general of the BLDC served as secretary-general of the
BLCC’s executive committee (this man was also concurrently deputy
secretary-general of the Hong Kong branch of the New China News
Agency). The control of the BLCC by the BLDC was uneguivocal,
despite the stipulation in its constitution that “the Consultative Com-
mittee and the Drafting Committee shall be independent of and not
subordinate to each other”.
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The above was only part of the cause of the decline of political
expectations and confidence in Hong Kong since 1985.° A survey con-
ducted in that year by Kuan Hsin Chi and Lau Siu Kai of the Chinese
University of Hong Kong revealed that 61.7 percent of the respon-
dents believed in the ability of Hong Kong people to run Hong Kong
well, while 16.9 percent thought otherwise and 21.4 percent had no
opinion. On the other hand, however, only 22.3 percent of the respon-
dents believed the PRC authorities would truly let Hong Kong people
rule Hong Kong as against 44 percent (43.9 percent) who proclaimed
no confidence in the PRC leadership’s promise and 33.8 percent had
not made up their mind. In addition, 62.3 percent of the respondents
agreed or strongly agreed with the general statement that the political
fate of Hong Kong people was beyond their control.'®

It appears that traditional political apathy has returned to Hong
Kong. Survey results released in mid-May 1988 indicated that 56.7
percent of the respondents who had picked up copies of the draft Basic
Law had not read the document, while 35 percent had read a small
part of it. Among those who knew of the draft Basic Law, only 6.9
percent said they would comment on various articles of the draft,
while 34.7 percent indicated that they had not yet decided and 58 per-
cent were not prepared to give their views. Of those who were pre-
pared to give their views, they did not seem to be aware of the
channels offered by the BLCC. Ironically, 30.8 percent of them chose
to rely on the district boards and the District Offices of the Hong
Kong government.!! Another survey conducted in early May 1988
reflected that 24 percent of the respondents wanted to emigrate, and
the percentage went up to 45.5 percent among those who had at least a
tertiary education.'?

The release of the Draft Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of China (for solicita-
tion of opinions) (hereinafter the “draft Basic Law”’) on April 28, 1988

9. See The author’s “Hong Kong: The Decline of Political Expectations and Confi-
dence”, to be published by The Australian Journal of Chinese Affairs.

10. See Kuan Hsin Chi and Lau Siu-kai, “The Civil Self In a Changing Polity: The
Case of Hong Kong”, article to be published by The Asian Journal of Public Administra-
tion, p. 21.

11. “Ziweihui Shouji Yijian Gongneng, Diaocha Xianshi Shimin Bu Liaojie (BLCC’s
Function of Collecting Opinions Has Not Been Understood by the People, Revealed by
Survey Results),” Ming Pao (Hong Kong), May 16, 1988, p. 2; and ‘‘Survey Finds 70 Per
Cent ‘Have Not Read Draft’,” South China Morning Post (Hong Kong), May 16, 1988, p.
6.

12. “Xiwang Yimin Gangren Zengjia (Increase in Hong Kong People Who Hope to
Emigrate),” Ming Pao, May 16, 1988, p. 2.
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and the consultation process associated with it ideally should offer an
important opportunity for inculcating a sense of belonging to the com-
munity. Further, they should consolidate support for the implementa-
tion of the ideal of “one country, two systems” through the
establishment of the HKSAR.!* To arrest the decline of political ex-
pectations and confidence, and to reverse the return of political apathy
and the tide of emigration, the PRC authorities must demonstrate
once again their willingness to listen and respond to the community’s
demands as they did during the Sino-British negotiations on Hong
Kong’s future in 1982-84. Otherwise, the present prosperity only may
be perceived by those with the required assets and qualifications as a
final opportunity to make more money before emigration. At the
same time, a strong consensus has to be reached soon within the Hong
Kong community through extensive consultation and discussions. A
serious danger at present is that the PRC authorities are giving indica-
tions that they have received a broad spectrum of views, and that they
may use this to gain a relatively free hand to shape the political future
of Hong Kong, thus reinforcing political apathy and a decline in
confidence.

II. THE CONSTITUTIONAL AND LEGAL STATUS OF THE
BASIC LAW AND THE HKSAR

In terms of the hierarchy of laws in the PRC, the Constitution “‘is
the fundamental law of the state and has supreme legal authority”.'*
The basic laws, ordinary statutes, administrative rules and regulations
enacted by the State Council'® stand next in line. They are followed
by the local regulations adopted by the people’s congresses of prov-
inces and municipalities directly under the central government and
their standing committees.'® This hierarchy is strictly defined, and
laws of a lower level cannot contravene those of a higher level.!” The

13. The draft Basic Law was issued by the BLDC, while the Introduction and Sum-
mary were compiled by the BLCC. The whole set of documents, appearing in pamphlet
form with separate Chinese and English versions, have been distributed free since April 29,
1988 in Hong Kong. The Chinese version is the official version, while all quotations of the
draft Basic Law in this chapter are from the English version (hereinafier “The Draft Basic
Law™).

14. The Constitution, supra note S, Preamble, p. 8.

15. Ibid., Article 89(1), p. 65.

16. Ibid., Article 100, pp. 73-74.

17. See Zuihou Baogao: Jibenfa yu Xianfa de Guanxi (Final Report: The Relationship
Between the Basic Law and the Constitution) of the Special Group on the Relationship
Between the Central Government and the SAR of the BLCC, p. 3; the Final Report was
adopted by the Executive Committee of the BLCC on February 14, 1987.
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Basic Law of the HKSAR belongs to the category of “basic laws,”
since it will be promulgated by the NPC. A law similar to it in status
is the Law on Regional Autonomy for Minority Nationalities of the
PRC, which was adopted on May 31, 1984 by the NPC.'3

Ever since the ideas of “one country, two systems” and a Basic
Law for the HKSAR were first raised by the PRC leaders, '’ the rela-
tionship between the Basic Law and the PRC Constitution has been a
serious concern of the Hong Kong community. The idea of “one
country, two systems” is to allow Hong Kong’s current social and eco-
nomic systems to remain unchanged. This promise by the PRC lead-
ership was embodied in Article 3(5) of the Sino-British Joint
Declaration and will be stipulated in the Basic Law.?® The PRC Con-
stitution, however, clearly states that “the Chinese people of all na-
tionalities will continue to . . . follow the socialist road”.?' A careful
examination of the following articles of the Constitution obviously
casts doubt on the ability of the Basic Law to provide for the continu-
ance of the capitalist system in Hong Kong for fifty years after its
return to the PRC in 1997. These constitutional provisions are:

Article 1: “The People’s Republic of China is a socialist
state under the people’s democratic dictatorship led by the
working class and based on the alliance of workers and
peasants.”??

Article 5: “The state upholds the uniformity and dignity of
the socialist legal system. No law or administrative or local
rules and regulations shall contravene the Constitution.??
Article 6: “The basis of the socialist economic system of the
People’s Republic of China is socialist public ownership of
the means of production, namely, ownership by the whole

18. Full text of the law, “Zhonghua Renmin Gongheguo Minzu Quyu Zizhifa”, may be
found in Renmin Ribao (People’s Daily), June 4, 1984, p. 1.

19. For a brief account of the background materials on the birth of the ideas of “one
country, two systems’ and the Basic Law, see Zuthou Baogao: Jibenfa yu Xianfa de
Guangxi (Final Report: The Relationship Between the Basic Law and the Constitution),
supra note 17, p. 1. See also Deng Xiaoping’s statements to Mrs. Margaret Thatcher on the
same subjects during their meeting on December 19, 1984 in Beijing, collected in Li Da
(ed.), Yiguo Liangzhi yu Taiwan (One Country, Two Systems and Taiwan), Hong Kong:
Wide Angle Press Ltd., 1987, pp. 22-25.

20. Article 3(5) states: “The current social and economic systems in Hong Kong will

remain unchanged, and so will the life-style . . . . The Sino-British Joint Declaration, supra
note 1, p. 12.

21. The Constitution, supra note 5, Preamble, p. 5.

22. Ibid., p. 11.

23. Ibid., pp. 13-14.
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people and collective ownership by the working people.”?*

Even before the initialling of the Sino-British Joint Declaration,
various groups in Hong Kong indicated to the PRC officials responsi-
ble for Hong Kong affairs that the guarantee of a capitalist system in
Hong Kong might be in violation of the PRC Constitution; and revi-
sion of article 31 of the Constitution was suggested.?*> The PRC au-
thorities apparently were reluctant to discuss revision of the
Constitution,?® but they were aware that some form of assurance was
necessary.

The issue was raised repeatedly in the initial phase of the drafting
of the Basic Law. Finally, Shao Tianren, co-convener of the Sub-
group on the Relationship between the Central Government and the
SAR of the BLDC and a legal expert of the PRC Ministry of Foreign
Affairs, indicated after a May-June 1986 meeting of the sub-group that
the proposal to rewrite Article 31 of the PRC Constitution would not
be accepted.?’ Shao felt that the Constitution should not be altered
too easily, and that the problem with previous Constitutions was that
there had been too many changes. He, therefore, would like to solve
the problem without having to amend the Constitution. Nonetheless,
it was acknowledged that a consensus existed in the sub-group on the
need to clarify the relationship between the basic law and the PRC
Constitution in order to assure the Hong Kong community that social-
ism as prescribed by the Constitution would not be practiced in the
territory. It was suggested that the PRC authorities’ reluctance to

24, Ibid., p. 14.

25. In December 1983, the Hong Kong Observers (a local political group) were invited
to send a delegation (of which the author was a member) to visit the Hong Kong and
Macau Affairs Office of the State Council in Beijing to discuss the issue of Hong Kong’s
future. The issue was raised to officials of the Hong Kong and Macau Affairs Office, in-
cluding Li Hou and Lu Ping, deputy director and secretary-general, respectively, of the
office. Another political group, Meeting Point, also raised the issue in its visit to Beijing in
1984, and it released its position paper Xianfa Xiugai Tiyi ji Jibenfa Dagang (Cao’an) (Pro-
posal on the Revision of the Constitution and A Draft Outline of the Basic Law) in May 1984;
collected in Ye Jianyuan (ed.), Jibenfa Mianmianguan (Perspectives on the Basic Law),
Hong Kong: Genius Publishing Co., 1984, pp. 63-78.

26. This was the attitude adopted by the PRC officials receiving the Hong Kong Ob-
servers and Meeting Point delegations when the issue of revising the PRC Constitution was
raised. The author had lengthy discussions with the leading members of the Meeting Point
delegation soon after its visit to the PRC.

27. “Shao Tianren Shuo, Weimian Xianggang Tuixing Shehuizhuyi, Jibenfa yu Zhong-
guo Xianfa Guangxi Xu Nong Qingchu, Caishi Gangren Fangxin (Shao Tianren Stated, To
Avoid Enforcing Socialism in Hong Kong, The Relationship Between the Basic Law and
the Chinese Constitution Must Be Clarified so as to Put the Hearts of the Hong Kong
People at Ease)”, Ming Pao, June 2, 1986, p. —.
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amend the Constitution was related largely to the concept of “saving
face” and the consideration that any amendment of Article 31 of the
Constitution might imply that the very provisions of the Sino-British
Joint Declaration were in violation of the Constitution as it stood in
1984.

The Hong Kong community’s reaction has been that these con-
siderations should not be put above the rule of law. It also sensed a
resentment against such a demand from PRC officials responsible for
Hong Kong and Macau affairs, who may have felt that such a small
area as Hong Kong should not be involved with the highest level of
state affairs like the revision of the Constitution. Critics within the
community argued that the demand had been raised not merely for the
sake of Hong Kong, but also out of respect for the rule of law in the
PRC. The fact that few people raise the issue again after the release of
the draft Basic Law demonstrates the decline in political expectation
in Hong Kong; and the entire episode is highly illustrative of future
problems in the relationship between the Central Government and the
HKSAR. Incidentally, in April 1988, the Seventh NPC amended Ar-
ticle 10 of the Constitution, deleting the prohibition against leasing
land and added the sentence: ‘“Land-use rights according to legal reg-
ulation can be transferred.”?®

In contrast to the PRC’s national autonomous regions, the power
of autonomy of the SAR is not guaranteed by the Constitution, but
stipulated by basic laws promulgated by the NPC. (In the case of the
HKSAR, the Sino-British Joint Declaration provides a further guar-
antee in its form as an international agreement.)”® However, as the
content of the HKSAR’s power of autonomy is to be defined by a
Basic Law promulgated by the NPC, this power of autonomy, from a
constitutional point of view, is of a lower order than that of the na-
tional autonomous regions embodied in the Constitution. In terms of
the actual powers enjoyed by the HKSAR, as outlined by Annex I of
the Sino-British Joint Declaration and the draft Basic Law, the HK-
SAR will enjoy a much higher degree of actual autonomy than the
present national autonomous regions of the PRC.*°

28. Stephen Morgan, “Ideology on the Block™, Far Eastern Economic Review, Vol.
141, No. 28, July 14, 1988, p. 22.

29. For the rather limited power of autonomy of the PRC’s national autonomous re-
gions, see The Constitution, Section VI: The Organs of Self-Government of National Au-
tonomous Areas, pp. 80-85.

30. See The Sino-British Joint Declaration, Annex I, pp. 14-25; and The Draft Basic
Law, Chapter II: Relationship between the Central Authorities and the Hong Kong Spe-
cial Administrative Region, pp. 32-36.
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As a SAR under the sovereignty of the PRC, Hong Kong has
been warned against the tendencies of becoming an “independent
political entity”.3! The Sino-British Joint Declaration states: “The
Hong Kong Special Administrative Region will enjoy a high degree of
autonomy . . . .”3? However, a high degree of autonomy also means
limited autonomy. The PRC government obviously will not change
the existing unitary system into a federal one just for the reunification
of Taiwan, Hong Kong and Macau. The idea of granting Hong Kong
“residual power” which allows the HKSAR full authority to handle
its own affairs, except in foreign and defense affairs which are the re-
sponsibilities of the Central Government in Beijing, has been raised by
some groups in the Hong Kong community.>® The suggestion, if ac-
cepted, certainly will affect the absolute authority of the Central
Government.

In a unitary system, the authority of a local government comes
entirely from the central government, and this authority, at least theo-
retically, may be changed or withdrawn at will by the central govern-
ment. In contrast, the central government and the local governments
in a federal system have their respective authorities well defined in a
constitution which cannot be amended without the consent of a major-
ity of the constituent units of the federation. Thus, when the PRC
government promises in the Sino-British Joint Declaration that it will
enact a Basic Law “in accordance with the Constitution of the Peo-
ple’s Republic of China, stipulating that after the establishment of the
Hong Kong Special Administrative Region . . . Hong Kong’s previous
capitalist system and life-style shall remain unchanged for 50 years”,**
it implies that in these fifty years, a federal relationship will exist to a
certain extent. Since the Sino-British Joint Declaration and the Basic

31. On September 9, 1984, Xu Jiatun, director of the Hong Kong branch of New China
News Agency, addressed the University Graduates’ Association. Xu stated: “Hong Kong
after 1997 will not be a dependent territory of Britain, and will not be any ‘independent
political entity.” Instead it will become a highly autonomous SAR under the Chinese Gov-
ernment, a part of the great motherland.” Answering questions afterwards, Xu explained:
“Being ‘highly autonomous,” Hong Kong still remains a part of the Chinese government,
while an ‘independent political entity’ is independent of China. On this question, there is a
view and a tendency that is worthy of your attention.” See all major newspapers in Hong
Kong on September 10, 1984.

32. The Sino-British Joint Declaration, supra note 1, Article 3(2), p. 11.

33. See, e.g., The Legal System Group of the Hong Kong Affairs Society, “Women dui
Jibenfa de Yixie Kanfa (Some of Our Views on the Basic Law)”, released on June 3, 1984
and collected in Ye Jianyuan (ed.), supra note 25, pp. 79-90; the Hong Kong Observers
delegation to Beijing on December 1983 also raised the same demand. See Note 25.

34. The Sino-British Joint Declaration, supra note 1, Article 1 of Annex 1, p. 14.
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Law have to be approved by the NPC,** and the Basic Law also has a
limited time span of fifty years, the arrangement should not be consid-
ered an infringement of the PRC’s unitary system of government. The
arrangement certainly has implications for Taiwan too. It is on this
premise that Hong Kong people have raised the legitimate demand
that the Basic Law should stipulate clearly that, except in foreign and
defense affairs, the HKSAR has the sole authority to handle its domes-
tic affairs.

This demand was not accepted by PRC authorities. According to
Wu Jianfan, member of the BLDC and director of the China Law
Society, the BLDC in its Second Plenary session adopted the view that
there was no question of residual power as to the HKSAR, and the
Basic Law should not include any provisions on this point. Wu justi-
fied the decision as follows:

It [the question of residual powers] implicates China’s state
system, especially the nature and status of special adminis-
trative regions, and the origins of power, as well as a whole
series of other critical issues. Therefore, we must adopt a
prudent attitude toward this issue. The question of residual
powers usually exists in countries with a federal system. . . .
China’s situation is different. China does not have a federal
system, but has a unitary system. A locality’s powers are not
inherent in themselves, but are conferred by the state.
Neither before nor after the establishment of the HKSAR
does it possess independent sovereignty. The HKSAR’s high
degree of autonomy is conferred by the state through the Ba-
sic Law, and it cannot enjoy powers that were never con-
ferred. So how can there be any residual powers? If one
insists that there are residual powers, then these powers can
only belong to the Central Government and not to the
HKSAR.3¢

The “high degree of autonomy” to be enjoyed by the HKSAR as
interpreted by Zhang Youyu, member of the BLDC, deputy chairman

-35. See The Constitution, supra note 5, Article 67(14), p. 54. It states that the Standing
Committee of the NPC exercises the power “to decide on the ratification and abrogation of
treaties and important agreements concluded with foreign states.” The Sino-British Joint
Declaration was ratified by the NPC on April 10, 1985. See Xinhuashe (New China News
Agency), “Diliujie Quanguo Renmin Daibiao Dahui Disanci Huiyi Bimu (The Third Ses-
sion of the Sixth NPC Closes)”, Renmin Ribao, April 11, 1985, p. 1.

36. Wu Jianfan, “Several Issues Concerning the Relationship between the Central
Government of the People’s Republic of China and the Hong Kong Special Administrative
Region”, Journal of Chinese Law, Vol. 2, No. 1, Spring 1988, pp. 73-74.
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of the NPC Legal Committee and a leading legal expert of the PRC, is
even more threatening. Zhang stated that:

The high level of autonomy it [the HKSAR] will enjoy is
conferred on it by the central organs of state power, and this
high level of autonomy is not without limits. When exercis-
ing its high level of autonomy, Hong Kong will not proceed
entirely without guidance, and even necessary intervention,
from the central government. However, China’s national
sovereignty may not be damaged by Hong Kong’s enjoyment
of its high level of autonomy.?’

In line with the demand for “‘residual power” for the HKSAR,
various groups in Hong Kong also demanded that the power to pro-
pose to amend the Basic Law be vested in the HKSAR government.
A local political group, Meeting Point, suggested that the power to
propose to amend the Basic Law should be vested in the HKSAR leg-
islature; proposals of amendments should first be adopted by a two-
thirds majority of the legislature, and then approved by the Standing
Committee of the NPC.3® Since the Central Government cannot for-
mally initiate amendments, this proposal would be in accord with the
promise that ‘“Hong Kong’s previous capitalist system and life-style
shall remain unchanged for 50 years.”*® The arrangement would pro-
vide for the necessary revision of the Basic Law. In addition, since all
amendments would have to be approved by the Standing Committee
of the NPC, the PRC’s sovereignty would not be compromised and
Hong Kong would be prevented from becoming an “independent
political entity.”

Article 170 of the draft Basic Law, however, states:

The power of amendment of this Law is vested with the Na-
tional People’s Congress. The right to propose amendments
to this Law rests with the Standing Committee of the Na-
tional People’s Congress, the State Council and the Hong
Kong Special Administrative Region. . . . Before a proposal
for an amendment to this Law is put on the agenda of the
National People’s Congress, the Committee for the Basic
Law of the Hong Kong Special Administrative Region shall

37. Zhang Youyu, “The Reasons for the Basic Principles in Formulating the Hong
Kong Special Administrative Region Basic Law, and Its Essential Contents and Mode of
Expression”, ibid., p. 9.

38. See Meeting Point’s position paper Xianfa Xiugai Tiyi ji Jibenfa Dagang (Cao’an)
(Proposal on the Revision of the Constitution and A Draft Outline of the Basic Law), supra
note 25, p. 72.

39. The Sino-British Joint Declaration, supra note 1, Article 1 of Annex 1, p. 14.
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first study it and submit its views. No amendment to this
Law shall contravene the established basic policies of the
People’s Republic of China regarding Hong Kong.*°

According to Article 170, the Central Government of the PRC would
have full control of the amendment process. Similar to the issue of
revising the Constitution, the controversies concerning ‘“residual
power” and the amendment of the Basic Law have receded into the
background and apparently the Hong Kong community has conceded
quietly to the position of the PRC authorities.

After the release of the Basic Law, critics in Hong Kong, espe-
cially the legal profession, have largely concentrated on Articles 16,
17, 18 and 169 regarding the relationship between the Central Govern-
ment and the HKSAR. Article 16 states:

The Hong Kong Special Administrative Region is
vested with legislative power.

Laws enacted by the legislature of the Hong Kong Spe-
cial Administrative Region shall be reported to the Standing
Committee of the National People’s Congress for the record.
The reporting for record shall not affect the entry into force
of such laws.

If the Standing Committee of the National People’s
Congress, after consulting its Committee for the Basic Law
of the Hong Kong Special Administrative Region, considers
that any laws of the Region is [sic] not in conformity with
this Law or legal procedures, it may return the law in ques-
tion for reconsideration or revoke it, but it shall not amend
it. Any law returned for reconsideration or revoked by the
Standing Committee of the National People’s Congress shall
immediately cease to have force. The cessation shall not
have retroactive effect.*!

As section IT of Annex I to the Sino-British Joint Declaration
already stipulates that “the legislative power of the Hong Kong Spe-
cial Administrative Region shall be vested in the legislature of the
Hong Kong Special Administrative Region,”*? it has been suggested
that the first paragraph of Article 16 should be amended as follows:
“The legislative power of the Hong Kong Special Administrative Re-
gion shall be vested in the legislature of the Hong Kong Special Ad-

40. The Draft Buasic Law, supra note 13, pp. 75-76.
41. Ibid., p. 33.
42. The Sino-British Joint Declaration, supra note 1, p. 15.



20 CONTEMPORARY ASIAN STUDIES SERIES

ministrative Region.”*?

More important still, the Hong Kong community is concerned
that the power conferred on the Standing Committee of the NPC by
Article 16 will compromise the autonomy of the HKSAR and the leg-
islative power of the HKSAR legislature. Therefore, some groups
have suggested that the third paragraph of Article 16 should be
amended as follows: [T]he Standing Committee . . . may return the
law in question for reconsideration by the legislature of the Hong
Kong Special Administrative Region.”** The legal profession in Hong
Kong, on the other hand, has argued that, in a common law system,
all the laws passed by the legislature are to be construed by the courts
and not by the executive or the legislature, whereas in the PRC, the
Standing Committee of the NPC has the power to interpret all the
laws and the Constitution. It therefore proposes that the constitution-
ality of the laws passed by the HKSAR legislature should be left to the
Court of Final Appeal of the HKSAR, following the example of the
United States Supreme Court in construing the United States
Constitution.*’

Note 2 of the draft Basic Law provides an outline of the affiliation
duties and composition of the Committee for the Basic Law of the
HKSAR. It has to be understood, however, that this committee has
only an advisory function and matters relating to this committee are to
be decided by the Standing Committee of the NPC.*¢

Article 17 similarly has caused considerable concern. It states:

Laws, enacted by the National People’s Congress or its
Standing Committee, which relate to defense and foreign af-
fairs as well as other laws which give expression to national
unity and territorial integrity and which, in accordance with
the provisions of this Law, are outside the limits of the high
degree of autonomy of Hong Kong Special Administrative
Region, shall be applied logically by the government of the
Hong Kong Special Administrative Region by way of pro-
mulgation or legislation on the directives of the State Coun-

43. Martin Lee and Szeto Wah, The Basic Law—Some Basic Flaws, Hong Kong: Mar-
tin Lee and Szeto Wah, 1988, p. 13.

44. Some groups within the Joint Committee for the Promotion of Democratic Polit-
ical Systems hold this view. The Joint Committee is an umbrella group involving almost all
political groups demanding democracy in Hong Kong; it will state its position in a publica-
tion to be released in September 1988.

45. See, e.g., Martin Lee and Szeto Wah, supra note 43, pp. 13-14.

46. The Draft Basic Law, supra note 13, p. 89.
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cil, whenever there is the need to apply any of such laws in
the Region.

Except in cases of emergency, the State Council shall
consult the Committee for the Basic Law of the Hong Kong
Special Administrative Region before issuing the above-men-
tioned directives.

If the government of the Hong Kong Special Adminis-
trative Region fails to act in compliance with the directives
given by the State Council, the State Council may decree the
application of the above-mentioned law in the Hong Kong
Special Administrative Region.*’

The possibility that laws enacted by the NPC or its Standing
Committee may be applied locally by way of promulgation on the di-
rectives of the State Council is quite threatening. The scope of “other
laws which give expression to national unity and territorial integrity
and which, in accordance with the provisions of this Law, are outside
the limits of the high degree of autonomy of the Hong Kong Special
Administrative Region” is equally disturbing. Most comments center-
ing on this article after the release of the draft Basic Law tend to sup-
port the view that the laws concerning defense and foreign affairs
should be applied by way of legislation by the HKSAR legislature at
the request of the Standing Committee of the NPC. Further, apart
from the laws concerning defense and foreign affairs, the nation-wide
laws which give expression to national unity and territorial integrity
and which shall be applicable to the HKSAR should be listed in an
annex to the Basic Law.

Paragraphs 3 and 4 of Article 18, which have caused considerable
controversy, are as follows:

Courts of the Hong Kong Special Administrative Re-
gion shall have no jurisdiction over cases relating to defense
and foreign affairs, which are the responsibility of the Cen-
tral People’s Government, and cases relating to the executive
acts of the Central People’s Government. Courts of the
Hong Kong Special Administrative Region shall seek the ad-
vice of the Chief Executive whenever questions concerning
defense, foreign affairs or the executive acts of the Central
People’s Government arise in any legal proceeding. A state-
ment issued by the Chief Executive regarding such questions
shall be binding on the courts.

Before issuing such a statement, the Chief Executive

47. Ibid., pp. 33-34.
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shall obtain a certificate from the Standing Committee of the
National People’s Congress or the State Council.*®

The community’s concern is mainly with the broad definition of
“the executive acts of the Central People’s Government.”* Because
the efficiency and authority of the HKSAR courts will be considerably
hampered in any legal proceeding, a party who wants to adopt delay-
ing tactics may try to claim that the case in dispute involves questions
concerning defense, foreign affairs or the executive acts of the Central
People’s Government. Hence, it has been suggested that the above
two paragraphs should be deleted and that the retention of paragraph
2 of Article 18 should be sufficient to safeguard the sovereignty of the
PRC. Paragraph 2 states: ‘“Courts of the Hong Kong Special Admin-
istrative Region shall have jurisdiction over all cases in the Region,
except that the restrictions of their jurisdiction imposed by Hong
Kong’s previous legal system shall be maintained.”>°

Finally, Article 169, which deals with the interpretation of the
Basic Law, is criticized by the local legal profession as paralyzing the
whole judicial system of the HKSAR. It states:

The power of interpretation of this Law is vested in the
Standing Committee of the National People’s Congress.

When the Standing Committee of the National People’s
Congress makes an interpretation of a provision of this Law,
the courts of the Hong Kong Special Administrative Region,
in applying that provision, shall follow the interpretation of
the Standing Committee. However, judgments previously
rendered shall not be affected.

The courts of the Hong Kong Special Administrative
Region may interpret the provisions of this Law in adjudicat-
ing cases before them. If a case involves an interpretation of
the provision of this Law concerning defense, foreign affairs
and other affairs which are the responsibility of the Central
People’s Government, the courts of the Region, before mak-

48. Ibid., p. 34.

49. Xiao Weiyun, member of the BLDC and Professor of Law at Beijing University,
commented in this connection: “It has further been suggested that courts of the Hong
Kong SAR should have no jurisdiction over the administrative behaviour of the Central
People’s Government, acts of a purely political nature, or over acts committed in the name
of the state. These views are all proper, and this demarcation of jurisdictional competence
does not affect the court’s power of final judgement.” See Xiao Weiyun, “A Study of the
Political System of the Hong Kong Special Administrative Region Under the Basic Law,”
Journal of Chinese Law, Vol. 2, No. 1, Spring 1988, p. 112.

50. The Draft Basic Law, supra note 13, p. 34.
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ing their final judgment on the case, shall seek an interpreta-
tion of the relevant provisions from the Standing Committee
of the National People’s Congress.

The Standing Committee of the National People’s Con-
gress shall consult its Committee for the Basic Law of the
Hong Kong Special Administrative Region before giving an
interpretation of this Law.>?

The concerned public in Hong Kong hopes that the Standing
Committee of the NPC will delegate irrevocably to the HKSAR
courts its power to interpret those articles of the Basic Law which are
within the scope of the HKSAR’s autonomy in adjudicating cases.
Regarding the other articles which fall outside the scope of the HK-
SAR'’s autonomy, the Standing Committee of the NPC may, if neces-
sary, interpret such articles, provided that its interpretation shall not
affect cases that are being adjudicated, or that already have been de-
cided by the HKSAR courts.>?

These controversies largely demonstrate the inevitable difficulties
encountered in the actual implementation of “one country, two sys-
tems.” They also reflect the PRC authorities’ intention to retain the
final say in almost every significant area so much so that the Hong
Kong community feels that the promise of “a high degree of auton-
omy”’ has been eroded considerably. This, in turn, has led to a serious
decline of political expectations and confidence. The community al-
ready largely has acceded to the PRC authorities’ position on the revi-
sion of the Constitution and the amendment of the Basic Law, while
the concerned public, the political groups of the “democratic camp”
and the legal profession are not concentrating on the preservation of
the independence of the HKSAR'’s judicial system. Even this task
does not appear to be easy.

In discussing the relationship between the Central Government
and the HKSAR, Wu Jianfan refuted the claim originally held by
many in the Hong Kong community that the affairs managed by the
Central People’s Government would be limited strictly to foreign af-
fairs and national defense and that all other affairs would be within the
scope of the HKSAR’s high degree of autonomy. He referred to such
a claim as a ‘“‘misinterpretation of the [Sino-British] Joint Declara-
tion.””>® The claim was based previously on ARticle 3(2) of the Joint
Declaration. That provision stipulates: ‘“The Hong Kong Special Ad-

51. Ibid., p. 75.
52. See. e.g., Martin Lee and Szeto Wah, supra note 43, pp. 61-63.
53. Wu Jianfan, supra note 36, p. 67.
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ministrative Region will enjoy a high degree of autonomy, except in
foreign and defense affairs which are the responsibilities of the Central
People’s Government.””** This claim also was based on numerous ver-
bal assurances to that effect made by PRC officials responsible for
Hong Kong and Macau affairs to various groups in Hong XKong dur-
ing the Sino-British negotiations in 1982-84. Wu Jianfan, however,
pointed out the Article 3(2) of the Sino-British Joint Declaration only
states that foreign and defense affairs will be the responsibilities of the
Central People’s Government. Article 3(2) does not say that the af-
fairs managed by the Central People’s Government will be limited to
foreign and defense affairs. After all, Article 3(4) of Joint Declaration
clearly provide for the appointments of the Chief Executive and the
principal officials of the HKSAR by the Central People’s
Government.>*

III. THE POLITICAL SYSTEM OF THE HKSAR

The political system is probably the most controversial issue in
the drafting of the Basic Law, partly because, while the Sino-British
Joint Declaration promises that Hong Kong’s “capitalist system and
life-style shall remain unchanged for 50 years,”>¢ the colonial political
system obviously has to be replaced. Moreover, the Sino-British Joint
Declaration and its annexes do ont provide for a political system for
the HKSAR.

Article 3(4) of the Sino-British Joint Declaration states:

The Government of the Hong Kong Special Administrative
Region will be composed of local inhabitants. The Chief Ex-
ecutive will be appointed by the Central People’s Govern-
ment on the basis of the results of elections or consultations
to be held locally. Principal officials will be nominated by
the chief executive of the Hong Kong Special Administrative
Region for appointments by the Central People’s
Government.>’

The third paragraph of Section I of Annex I further elaborates: “The
legislature of the Hong Kong Special Administrative Region shall be
constituted by elections. The executive authorities shall abide by the
law and shall be accountable to the legislature.”*® As Beijing and

54. The Sino-British Joint Declaration, supra note 1, p. 11.

55. Wu Jianfan, supra note 36, p. —. See also The Sino-British Joint Declaration, supra
note 1, Article 3(2) and 3(4),pp. 11-12.

56. The Sino-British Joint Declaration, supra note 1, Article 1 of Annex 1, p. 14.

57. Ibid., p. 12.

58. Ibid., p. 15.
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London have never informed the Hong Kong community in a formal
manner their interpretations of the above key paragraphs, controver-
sies regarding the meaning of the executive authorities’ accountability
to the legislature and other issues often have emerged.

While the issue of direct elections, political parties, and the like
remained controversial in Hong Kong, a consensus on certain basic
principles nevertheless existed soon after the initialling of the Sino-
British Joint Declaration. In the first place, almost everyone agreed
that the political system of the HKSAR should be designed to achieve
a high degree of stability. A presidential system, for example, gives
the chief executive security of tenure and is therefore a relatively stable
political system. An electoral system based on proportional represen-
tation, however, encourages a multi-party system; if this was com-
bined with a parliamentary system, Hong Kong might well encounter
the situation in Italy and some Western European countries were shift-
ing coalitions of political parties result in frequent falls of government
and general elections. Hong Kong can ill afford such a scenario, and it
might well lead to an early termination of whatever autonomy the ter-
ritory might have been enjoying.

Second, the future HKSAR government was intended to be an
efficient one. Over-emphasis on separation of powers as well as checks
and balances might lead to deadlock and confrontation between differ-
ent branches of the government, resulting in political crisis and the
paralysis of the government. Nevertheless, the HKSAR government
must be subject to effective democratic supervision to prevent any
abuse of power. ‘“Power corrupts, absolute power corrupts abso-
lutely.” Effective democratic supervision guarantees liberty and the
rule of law and also provides opportunities for political participation.

On the basis of this concensus, a modified presidential system ap-
pears to suit Hong Kong’s needs best. To ensure the stability of the
HKSAR government, security of tenure for the Chief Executive,
whose term may be limited to four or five years, is an important condi-
tion. Hence, as long as the Chief Executive does not violate the law
and abuse his power, his tenure should not be threatened.

The legislature’s ability to check and balance the executive
mainly lies in its authority to appropriate money, to legislate and to
approve government appointments. To ensure the effective supervi-
sion of the executive by the legislature, the Basic Law should provide
the legislature with the power to question, investigate and impeach the
principal officials of the executive, including the Chief Executive. In
the event of a violation of the law or serious neglect of duty, the Cen-
tral Government might remove any principal official or the Chief exec-
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utive from office, acting on an impeachment resolution passed by the
local legislature.

Article 45 of the draft Basic Law reaffirms what is stipulated in
the Sino-British Joint Declaration: “The Chief Executive of the HK-
SAR shall be selected by the elections or through consultations held
locally and be appointed by the Central People’s Government.”>® It
had been anticipated that this appointment would be a mere formality
to demonstrate China’s sovereignty over Hong Kong; however, Chi-
nese officials responsible for Hong Kong affairs indicated that the ap-
pointment should be a ‘“‘substantial” one, implying a veto power in the
hands of the Central Government.

To be in line with the above method of selection, the Chief Execu-
tive “shall be accountable to the Central People’s Government and the
HKSAR in accordance with the provisions of this Law” (Article
43).%° The entire section on the Chief Executive does not mention that
the Chief Executive has to be accountable or responsible to the Legis-
lative Council.®® On the other hand, Article 64 of the following sec-
tion on the executive authorities stipulates: ‘“The executive authorities
of the HKSAR must abide by the law and shall be accountable to the
Legislative Council of the HKSAR . . .2 It appears therefore that
the Chief Executive does not have to be accountable to the Legislative
Council, while only the executive authorities (treated in a separate sec-
tion of Chapter IV Political Structure of the draft Basic Law) have to
be accountable to the Legislative Council.®® This certainly is not in
accord with the general understanding of the Hong Kong community
concerning the promise in the Sino-British Joint Declaration that “the
executive authorities shall abide by the law and shall be accountable to
the legislature.”® On the other hand, Article 59 states that the gov-
ernment of the HKSAR is the executive authorities of the Region, and
Article 60 states that the Chief Executive of the HKSAR is the head of
the government of the Region.®> This may be interpreted to mean that
the Chief Executive is part of the executive authorities and therefore
has to be accountable to the Legislative Council.

Obviously, ambiguity has to be removed. In fact, Li Hou, deputy
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director of the PRC State Council’s Hong Kong and Macau Affairs
Office, told a visiting delegation of the Hong Kong Christian Indus-
trial Committee in Beijing on July 6, 1988 that it would be more ap-
propriate for the Chief Executive to be accountable to the HKSAR
than to the Legislative Council, as “this accountability is much
broader than the scope of the legislature.”%®

Article 43 also raises the following issue: although the Chief Ex-
ecutive’s accountability to the Central People’s Government can be
well-defined, since the Central People’s Government is a concrete en-
tity and controls his appointment, the Chief Executive’s accountability
to the HKSAR is largely symbolic and has not been defined by the
Basic Law. Article 48.8 further states that the Chief Executive has “to
implement the directives issued by the Central People’s Government
in respect to the relevant matters provided for in this Law.”®” The
PRC Constitution promulgated in 1982 clearly stipulates that the
State Council is ““the highest organ of state administration” and it has
the power

to exercise unified leadership over the work of local organs of
state administration at different levels throughout the coun-
try, and to lay down the detailed division of functions and
powers between the Central Government and the organs of
state administration of provinces, autonomous regions and
municipalities directly under the Central Government.®®

It is not sufficiently clear in what way and to what extent the
. HKSAR differs from the provinces, autonomous regions and munici-
palities in its accountability to the Central Government. Is the HK-
SAR government also one of the “local organs of state
administration” as defined by the PRC Constitution? Moreover, the
State Council is one of the three parties that have been empowered by
the Basic Law to propose amendments to the Basic Law. With the
consent of the National People’s Congress, it can seek to expand its
power vis-d-vis the HKSAR government (Article 170).%° Article 1 of
Annex 1 of the Sino-British Joint Declaration is equally unclear. On
the other hand, it states that the “HKSAR shall be directly under the
authority of the Central People’s Government” and on the other, it
stipulates that “the executive authorities shall abide by the law and
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28 CONTEMPORARY ASIAN STUDIES SERIES

shall be accountable to the legislature.””®

It is significant to note that the Chief Executive’s power of ap-
pointing and dismissing the principal officials of the HKSAR govern-
ment is quite limited. He may nominate them and report such
nominations to the Central Government for appointment and may
propose to the central Government the removal of the principal offi-
cials (Article 48.5).”! The draft Basic Law does not specify the criteria
according to which the Central People’s Government will approve the
Chief Executive’s nominations and his proposals for dismissing the
principal officials. If the Central People’s Government refuses to ap-
prove the Chief Executive’s proposal to remove some of the principal
officials, it would cause substantial difficulties within the HKSAR gov-
ernment. The lack of well-defined power of dismissal of the principal
officials also will affect the Chief Executive’s status as head of
Government.

According to the Constitution of the PRC, local people’s con-
gresses, at their respective levels “‘elect, and have the power to recall,
governors and deputy governors, or mayors and deputy mayors, or
heads and deputy heads of counties, districts, townships and towns.”*”?
The Constitution further provides that ‘““the standing committee of a
local people’s congress at and above the county level . . . decides on the
appointment and removal of functionaries of state organs within the
limits of its authority as prescribed by law.””? According to article 9
of the Organic Law of the Local People’s Congresses and the Local
People’s Governments of the PRC, revised by the Fifth Session of the
Fifth NPC in 1982, the local people’s congresses have the power to
remove members of the local people’s governments at their respective
levels.”* Article 28.8 further provides the standing committee of a lo-
cal people’s congress at or above the county level with the power to
decide on the appointment and removal of the secretary-general,
agency heads, bureau directors, and the like, of its corresponding local
people’s government. Such appointments and dismissals have to be
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reported only to the local people’s government at a higher level for
recording purpose.’’ Similar provisions exist for the organs of self-
government of national autonomous areas.

In the PRC’s history, the appointment of the chief executive and
the principal officials of a local government by the Central Govern-
ment only occurred under extraordinary circumstances. In 1950, the
Political Council (Zhengwuyuan, the predecessor of the State Council)
adopted the “General Principles on the Organization of Provincial
People’s Governments.”’® Article 2 of the document stipulated that
appointees to provincial governments would be nominated by the
Political Council and approved by the Central People’s Government
Committee; the article explained that the purpose of the arrangement
was to establish rapidly the revolutionary order during the early stage
of the liberation. The document was superseded by the formal pro-
mulgation of the first Constitution of the PRC in 1954; it therefore
remained valid only before the Constitution came into existence. The
second example is the “Brief Outline of the Organization of the Pre-
paratory Committee for the Tibetan Autonomous Region.”’” The
preparatory committee was equivalent to a temporary local people’s
government. Article 5 of the outline stipulated that the appointment,
removal and replacement of committee members were to be based on
nominations through consultations of the parties concerned, which
would then be approved by the State Council. The state council for-
mally would appoint the chairman, deputy chairman and members of
the preparatory committee. The outline further stipulated that the
heads and deputy heads of the various agencies and bureaus under the
preparatory committee similarly be based on nominations through
consultations to be approved by the State Council. It is believed that
the validity of the document lasted until the rebellion broke out in
Tibet in 1959.

In these two examples, the Central Government had an even
larger measure of control over the local governments’ personnel than
is stipulated by the Sino-British Joint Declaration. But Hong Kong is
certainly far more stable than either the various provinces immediately
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after liberation in 1949 or Tibet in 1956. The situation in Tibet in
1956, nonetheless, has some relevance for Hong Kong; and the ap-
pointment of local government personnel in Tibet by the Central Gov-
ernment has two important implications for Hong Kong. First, the
Central Government might, if necessary, help to establish a concensus
among the diverse local interests, while allowing a certain measure of
autonomy for such interests. This occurred in Tibet. Second, the au-
tonomy promised Tibet was not yet constitutional, and the Central
Government was eager to retain ultimate control. Appointment in
this context also symbolized such control and PRC sovereignty over
the territory.

Above all, in actual practice, the Communist Party of China con-
trols the appointment of local government personnel at all levels, with-
out regard for the constitutional powers granted to the local people’s
congresses. When control of the local Party organs is not yet secure as
in the three aforementioned cases, then the Central Government will
have to assume that ultimate control.

The HKSAR political system as outlined in the draft Basic Law
enables the Chief Executive to be a very strong leader. The Chief Ex-
ecutive has powers and functions similar to the United States Presi-
dent, though the former probably has even larger powers vis-d vis the
legislature. According to articles 48 to 52, bills passed by the Legisla-
tive Council have to be signed by the Chief Executive before being
promulgated as laws (Article 48.3).7® If the Chief Executive considers
that a bill passed by the Legislative Council is not compatible with the
overall interests of the HKSAR, he may return it to the Legislative
Council within three months for reconsideration. If the Legislative
Council passes the original bill again by no less than a two-thirds ma-
jority, the Chief Executive must sign and promulgate it within one
month (Article 49).7 The Chief Executive, however, has one further
option that is not available to a U.S. President: he may still refuse to
sign it and can dissolve the Legislative Council instead. He may also
dissolve the Legislative Council when the latter refuses to pass the
budget or other important bills and consensus cannot be reached after
consultations (Article 50).8°

The strength of the Chief Executive and the weakness of the Leg-
islative Council are further demonstrated by the Chief Executive’s
power to approve the introduction of motions regarding revenues or
expenditure to the Legislative Council (Article 48.10) and to decide, in

78. The Draft Basic Law, supra note 13, p. 42.
79. Ibid., p. 43.
80. Ibid., p. 44.



THE DRAFT Basic Law 31

light of security and public interests, whether government officials or
other personnel in charge of government affairs should testify or give
evidence before the Legislative Council (Article 48.11).8! If the Chief
Executive can, without having to give reasons, reject any motion
presented to the Legislative Council regarding revenues and expendi-
tures, then basically the Legislative Council can only respond to the
Chief Executive’s proposals regarding revenues and expenditures. It is
not sufficiently clear whether the Legislative Council can reject certain
items of the budget, though it does not appear likely. If the Legislative
Council can only accept or reject the budget as a whole and the refusal
to pass the budget will lead to its dissolution, the Legislative Council’s
power over government revenues and expenditures will be very limited
indeed. Under such circumstances, the Legislative Council may have
to rely largely on the pressure of public opinion to persuade the Chief
Executive and the executive authorities in the process of consultation
between the two branches of government. This is the actual situation
today.

The Chief Executive’s power to exempt government officials or
other personnel responsible for government affairs from testifying or
giving evidence before the Legislative Council will severely hamper the
latter’s function as a watch-dog of the Chief Executive and the execu-
tive authorities. Considerations of security and public interest are not
sufficient reasons for preventing the Legislative Council from calling
government officials or other personnel in charge of government affairs
to testify or give evidence. Certainly the testimony or the giving of
evidence can take place in closed sessions. In the United States, the
chairman of the Joint Chiefs of Staff and the Director of Central Intel-
ligence also testify and give evidence before the Congress. The provi-
sion in the draft Basic Law assumes that the Chief Executive has a
greater concern for security and public interest than members of the
Legislative Council. Such an assumption is obviously subject to
dispute.

Further, regarding bills relating to government policies (or public
policies), members of the Legislative Council may only introduce them
with the prior written consent of the Chief Executive (Article 73).22
There obviously will be a danger that “government policies” or “pub-
lic policies” may be defined so broadly as to render members of the
Legislative Council almost powerless to introduce bills.

The section on the legislature in the draft Basic Law has not
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touched upon the power of the legislature to impeach members of the
executive authorities and the Executive Council. Neither has it any
power over the appointment of the principal officials and members of
the Executive Council of the HKSAR.?*}

In sum, the political system outlined in Chapter IV of the draft
Basic Law presents an “executive dominant” system in which the
Chief Executive will have powers similar to those of the present Brit-
ish Governor. The Legislative Council constituted by a combination
of direct and indirect elections will have only limited powers.®* As the
Chief Executive has to be accountable to the Central People’s Govern-
ment but not to the Legislative Council of the HKSAR, and the ap-
pointment as well as removal of the Chief Executive and principal
officials have to be approved by the Central People’s Government, the
autonomy of the HKSAR certainly will be affected.

A careful study of Article 56 of the draft Basic Law may provide
a hint. It states:

Except for the appointment, removal and disciplining of
public officers and the adoption of measures in emergencies,
the Chief Executive shall consult the Executive Council
before making important decisions, introducing a bill to the
Legislative Council, enacting subsidiary legislation, or dis-
solving the Legislative Council. If the Chief Executive does
not adopt a majority opinion of the Executive Council, he
must put his specific reasons on record.®*

This is a superficial and largely meaningless replication of the existing
colonial system. In the present British administration, appointments
to the Executive Council are to be made by the British Crown, i.e., the
Secretary of State for Foreign and Commonwealth Affairs; and the
Commander of the British Forces, the Chief Secretary, the Financial
Secretary and the Attorney General are ex-officio members of the Ex-
ecutive Council.3¢ The appointments of these senior government offi-
cials also have to be approved by the Secretary of State according to
the Civil Service Regulations. In this way, the need for the Governor
to consult the Executive Council on all important matters of policy
constitutes a means of check and balance, which is especially signifi-
cant in view of the almost dictatorial powers of the Governor. In the
case of the Chief Executive of the HKSAR, he has full authority to
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appoint and dismiss members of the Executive Council, and it is diffi-
cult to see how the need to consult the Executive Council similarly
will constitute a means of check and balance. It should be noted, how-
ever, that an earlier draft of the Basic Law stipulated that members of
the Executive Council should be nominated by the Chief Executive
and appointed by the Central People’s Government and that if the
Chief Executive did not adopt a majority opinion of the Executive
Council, he should register his specific reasons and report them to the
Central People’s Government for record purposes.?’

There is obviously an attempt to retain the political structure of
the existing colonial government as both Beijing and the conservative
business community accept it as part of the foundation of Hong
Kong’s economic success and political stability. A statement by the
former chairman of the Hong Kong Stock Exchange, Ronald Li, at an
international investment conference, perhaps reflects the conservative
business community’s attitude. Li declared: “Hong Kong is a colony.
It is a dictatorship, although a benevolent one. It is and has been a
British colony, and as such it will prosper. We do not need free elec-
tions here.”%® The colonial government in Hong Kong is certainly a
benevolent one; there is ample liberty in the territory and the rule of
law is observed. This colonial government, however, has to be ac-
countable ultimately to a democratic government willing to defend
freedom and the rule of law. This is the guarantee of its benevolence.

IV. THE ELECTORAL SYSTEM AND THE FORMATION
OF THE FIRST GOVERNMENT OF THE HKSAR

The method for selecting the Chief Executive and the method for
constituting the Legislative Council of the HKSAR are the bones of
contention between the “democratic camp” and the ‘“conservative
camp” in the territory. In 1987, there was already an intense debate
on the introduction of direct elections to the Legislative Council in
1988. The issue at stake is the extent of democracy in the HKSAR.

Though there are five alternative listed in Annex 1 of the draft
Basic Law which deals with the selection of the Chief Executive, the
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real contest is between Alternative 1 and Alternative 2.3° The latter
was presented by the advocates for democracy in the declaration is-
sued by the Joint Committee for the Promotion of Democratic Polit-
ical System on November 2, 1986.°° According to this proposal, the
Chief Executive shall be nominated by no less than one-tenth of the
members of the legislature, and directly elected by a territory-wide
general election with universal franchise. Direct election by universal
franchise is obviously the most democratic method. It also is more in
accord with the spirit of the modified presidential system of govern-
ment analyzed above, which bestows on the Chief Executive a large
degree of independence relatively free from any major checks and bal-
ance, except the threat of impeachment. Direct election of the Chief
Executive, however, involves substantial mobilization and might bring
about serious divisions and even confrontation within the community.
If there were too many candidates, there would be confusion. To
guarantee the legitimacy of the Chief Executive, he would have to re-
ceive an absolute majority of the votes cast. It is therefore likely that
two rounds of elections would be required, following the French sys-
tem of presidential election: that is, if no candidate receives an abso-
lute majority of votes cast in the first round, then the two candidates
securing the most votes in the first round enter the second round.

If the Chief Executive is selected in this way, then the appoint-
ment of the Chief Executive by the Central People’s Government (Ar-
ticle 45) can be only a matter of formality demonstrating the PRC’s
sovereignty over Hong Kong.?! If the Central People’s Government
refuses to appoint the Chief Executive elected by universal franchise,
there certainly will be a constitutional crisis with a serious adverse
impact on the stability and prosperity of the HKSAR.

One reasonably may speculate that both Beijing and the local
conservative business community would like to have a considerable
measure of control over the choice of the Chief Executive of the HK-
SAR government, so as to make sure that the selected Chief Executive
would be acceptable from their point of view. The conservative busi-
ness community also wants to avoid the possibility of having a directly
elected Chief Executive being a political figure unacceptable to Beijing.
Based on such considerations, the business and professional group of
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members of the BLCC offered a proposal that has become Alternative
1 in Annex 1 of the draft Basic Law.*?

The gist of this alternative is that the Chief Executive shall be
elected by an electoral college. Members of the electoral college shall
include: members of the legislature, representatives of district organi-
zations, representatives of corporate bodies and non-corporate perma-
nent organizations and representatives of various functional
constituencies (including industry, commerce, finance, professions, ed-
ucation, labour, religious communities, social services and the public
servants), totaling about 6000 in number. Communities and organiza-
tions with seats in the electoral college may elect their representatives
in accordance with their own rules. Each elected representatives shall
vote in an individual capacity. Then the electoral college shall elect a
nominating committee of 20 members from its own midst. The nomi-
nating committee shall nominate three candidates for the office of the
Chief Executive. Members of the nominating committee cannot run
for the office of, nor vote in the election of, the Chief Executive. Fi-
nally, the electoral college shall vote on the nominations by the nomi-
nating committee. A candidate must win over half of the votes in
order to be elected the Chief Executive; if necessary, a second round of
voting shall be conducted for the two leading candidates.

Advocates for democracy criticize this proposal as an attempt to
ensure that the conservative business community will control a major-
ity in the electoral college given its composition. Moreover, such an
electoral method does not involve ordinary people and offers no
chances for their participation.

Alternative 3 basically is a repetition of Alternative 2. It is less
specific on the procedure for selecting the Chief Executive, but it has a
more detailed plan on the composition of the electoral college, which
again shall have no more than 600 members.”

Alternative 4 is the conservative proposal that suggests that the
Chief Executive shall be selected by an advisory group through consul-
tation.”® The advisory group shall be composed of 50-100 advisors
who shall be selected by the Executive Council presumably on the ba-
sis of open nominations. Members of the advisory group will be ap-
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pointed by the Chief Executive after approval by the Central People’s
Government. Each advisory group must be formed six months before
the expiration of the term of office of the incumbent Chief Executive.
However, if both the advisory group and the Central People’s Govern-
ment agree that the incumbent Chief Executive should serve another
term, there is no need to form a new advisory group.

The final alternative was proposed by Louis Cha, the Hong Kong
co-convener of the Sub-group on the Political Structure of the HK-
SAR of the BLDC.”® This was supposed to be an attempt to forge a
consensus. According to this alternative, the Chief Executive shall be
elected by all the voters of Hong Kong on a one-person-one-vote basis.
The three candidates for the office of the Chief Executive, however,
shall be nominated by the ‘“Nominating Committee for the Election of
the Chief Executive of the HKSAR” through consultation or by ballot
after consultation.

The Nominating Committee, which is in fact some kind of electo-
ral college, shall have the following composition: representatives of
business and financial circles comprise up 25 percent of the member-
ship; representatives of professional bodies, 25 percent; representatives
of labour, grassroots and religious organizations, 25 percent; members
of the legislature, 12 percent; members of district organizations 8 per-
cent; and deputies to the NPC and members of the Chinese People’s
Political Consultative Conference from Hong Kong, 5 percent. Mem-
bers of the Nominating Committee shall not run for the office of the
Chief Executive, and they shall be elected, recommended or selected
through consultation by corporate bodies or non-corporate permanent
organizations in various fields.

Louis Cha’s proposal supports the direct election of the Chief Ex-
ecutive on a one-person-one-vote basis, and allows the advocates for
democracy to secure a slightly larger slice of the membership of the
Nominating Committee than that of the electoral college in Alterna-
tive 3. The proposal, however, satisfies the conservative business com-
munity by apparently offering it the control of the nomination process
with an absolute majority in the Nominating Committee. The compo-
sition of the Nominating Committee also recognizes the political sta-
tus of deputies to the NPC and members of the Chinese People’s
Political Consultative Conference from Hong Kong.

Louis Cha’s proposal leaves the Nominating Committee to for-
mulate a procedure for consultation or balloting regarding the nomi-
nation of candidates for the office of the Chief Executive. This

95. Ibid., Alternative 5 of Annex I, pp. 81-82.
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procedure may well be crucial to achieving a compromise. If each
member of the Nominating Committee can support only one candi-
date, and if the three candidates who receive the most members’ sup-
port shall be formally nominated to be elected subsequently by all
Hong Kong voters on a one-person-one-vote basis, then there is a good
chance for the pro-democracy lobby to accept the alternative. The
lobby can count on securing about a third of the seats in the Nominat-
ing Committee and getting its leader nominated as one of the three
candidates who may then be elected on a universal franchise basis.

Beijing and the conservative business community are not ex-
pected to accept such a procedure, since it would not guarantee that
the elected Chief Executive will be acceptable to them. If members of
the Nominating Committee can indicate support for three candidates,
then the conservative business community with its absolute majority
in the Nominating Committee will control the nomination process. If
the procedure for consultation or balloting regarding the nomination
of candidates for the office of the Chief Executive is left to the decision
of the Nominating Committee, it is likely that such a procedure will be
adopted and will not be acceptable to the pro-democracy lobby.

Those who are familiar with the united front tactics of the PRC
authorities may note that the proposal of the pro-democracy lobby
and Alternative 4 (the most conservative proposal) are at the two ends
of the political spectrum, while Louis Cha’s proposal is a compromise
formula. Four out of the five alternatives contain an electoral college,
with Alternative 4’s advisory group being the least democratic and
Louis Cha’s Nominating Committee the most liberal. So even the
adoption of Louis Cha’s proposal may be presented as a considerable
concession on the part of Beijing and the conservative business com-
munity to the local pro-democracy lobby, though such a proposal
yields nothing substantial.

Annex II, which deals with the method for constituting the Legis-
lative Council of the HKSAR, presents four alternatives.’® Since Arti-
cle 67 already states that the Legislative Council shall be constituted
by a combination of direct and indirect elections,®” all four alternatives
accept that at least 25 percent of the seats shall be directly elected by a
universal franchise and that at least 25 percent shall be elected by
functional bodies. As the powers of the Legislative Council are con-
siderably less than those of the Chief Executive, the differences among

96. Ibid., Annex I1, Method for Constituting the Legislative Council of the Hong Kong
Special Administrative Region, pp. 83-86.
97. Ibid., p. 48.
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the four alternatives on the method for constituting the Legislative
Council of the HKSAR are less significant.

Alternative 2 comes from the Joint Committee for the Promotion
of Democratic Political System, based on the declaration it issued on
November 2, 1986.°® It suggests that no less than 50 percent of the
members shall be directly elected in a general election based on univer-
sal franchise, no more than 25 percent shall be elected by the func-
tional bodies, and no more than 25 percent shall be elected by district
organizations, i.e., district boards, Urban Council and Regional Coun-
cil, or other similar organizations.

Martin Lee, champion of the “democratic camp” and a member
of the BLDC, however, proposed that all the members of the legisla-
ture of the HKSAR should be elected by districts through direct elec-
tion on a one-person-one-vote basis. To counter-balance Lee’s
proposal, Simon Li, a former High Court judge and BLDC member,
supported by Xu Chongde from Beijing, suggested that all the mem-
bers of the legislature of the HKSAR should be elected by functional
bodies. These two proposals are presented as Note 3 and Note 2 of
Annex II, respectively.®®

Alternative 1, on the other hand, comes from the Business and
Professional Group of Members of the BLCC.'® According to this
proposal, the Legislative Council shall be composed of 80 persons,
with 50 percent elected by functional bodies, 25 percent directly
elected by districts and 25 percent elected by the same electoral college
proposed by the group for the election of the Chief Executive.

Alternative 3 is the most conservative among the four.’®! It sug-
gests that the legislature of the HKSAR shall have 60 members, with
30 percent of the members elected by the same advisory group pro-
posed in Alternative 4 of Article I for the selection of the second or
third Chief Executive and later for the nomination of the three candi-
dates for the office of the Chief Executive. In addition, 40 percent of
the members shall be elected by functional bodies, and 30 percent shall
be elected directly by the districts.

Both Alternative 1 and Alternative 3 maintain that the proposed
methods for electing members for the legislature are “package” deals,
that is, direct district election is conditional upon the acceptance of the
other two types of election.!°> One unique characteristic of Alterna-

98. Ibid., p. 84.

99. Ibid., p. 86.

100. Ibid., pp. 83-84.

101. Ibid., pp. 84-85.

102. Ibid., Note 1 of Annex II, p. 86.
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tive 3 is that it stipulates that at least one-third of those members
elected by the advisory group from among non-advisors shall be prin-
cipal officials, and the rest shall be members of the Executive Council
and other public figures.

Alternative 4 is again presented by Louis Cha as a compromise
formula.!® According to his alternative, the composition of the legis-
lature of the HKSAR shall be as follows: 30 percent of the members
from business circles, 25 percent form the professions, 20 percent from
grassroots organizations and 25 percent through district general
elections.

As in Annex 1, the proposal of the pro-democracy lobby and Al-
ternative 3 (the most conservative proposal) are again at the two ends
of the political spectrum. Louis Cha’s alternative, similar to Alterna-
tive 1 and 3, allows the conservatives to gain a majority in the Legisla-
tive Council but it offers more to the advocates for democracy than
Alternatives 1 and 3.

The four alternatives are as yet brief outlines, and, for obvious
reasons, they have not gone into detail regarding the electoral system
and the distribution of seats within the broad categories of functional
bodies, district organizations (grassroots organizations), business cir-
cles, and the like. While such distribution can be troublesome, the
detailed arrangements of the electoral system may well be equally con-
troversial. Since the existing ten district board constituencies of the
electoral college will be replaced entirely by direct elections to the
Legislative Council in 1991,' it will be interesting to observe how
this will affect the proposals in the draft Basic Law concerning the
indirect election to the Legislative Council from district (grassroots)
organizations.

Note 4 of Annex II indicates that a member of the BLDC may
raise the controversial issue of the nationality of the members of the
Legislative Council. It was suggested that studies be made on the
right of Hong Kong permanent residents who have moved to a foreign
country (but might not have acquired foreign nationality) to vote and
to stand for election.'® It appears that the BLDC wants to play down
the issue; it already has been pointed out that at least seven (out of 23)
BLDC members from Hong Kong hold foreign passports.’®® While it

103. Ibid., pp. 85-86.

104. See White Paper—The Development of Representative Government: the Way For-
ward, Hong Kong: Government Printer, February 1988, p. 10.

105. The Draft Basic Law, supra note 13, p. 86.

106. See Emily Lau, “Breach of Promise?”’, Far Eastern Economic Review, Vol. 140, No.
19, May 12, 1988, p. 36.
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is certainly legitimate to argue against the right of HKSAR permanent
residents holding foreign passports to stand for elections to the Legis-
lative Council, the fact that by 1997 a significant portion of commu-
nity leaders may hold foreign passports poses a serious problem.
Further, there are also people who concurrently hold passports from
countries such as the Dominican Republic and Argentina; people how
have gained the right of permanent residence, though not foreign na-
tionality, in a foreign country; and, people whose spouses hold foreign
passports or have secured the right of permanent residence in a foreign
country. All these cases are very difficult to check. The controversy
reflects a cleavage within the elites in Hong Kong, between those who
have the option to emigrate and those who do not, with some of the
latter trying to limit the political rights and various privileges of the
former. The cleavage will become more serious as Hong Kong ap-
proaches 1997, and the controversy also demonstrates the confidence
problem even among the community leaders who co-operate with Bei-
jing and whose political status is recognized by Beijing.

Annex II1, which deals with the method for the formation of the
first government and the first Legislative Council of the HKSAR,!’
reflects the PRC’s position first revealed by Lu Ping, deputy secretary-
general of the BLDC, in October 1987. At that time, the BLDC’s
Sub-group on the Political Structure of the HKSAR met in
Guangzhou.'®® It is significant that Annex III does not include the
alternatives proposed by individual members of the BLDC from Hong
Kong, but only registers them in “A Collection of Opinions and Sug-
gestions of Some Members in Regard to the Articles Drafted by Their
Respective Special Subject Subgroups” attached to the draft Basic
Law.!%®

Annex III indicates that in 1996, the NPC shall establish a Pre-
paratory Committee of the HKSAR composed of mainland members
and of Hong Kong members who shall constitute no less than 50 per-

107. The Draft Basic Law, supra note 13, Annex III: Method for the Formation of the
First Government and the First Legislative Council of the Hong Kong Special Administra-
tive Region, pp. 87-90.

108. See “Li Hou Lu Ping Tiyi 97 Qian Nishe Teque Chouweihui, Zai Gang Zu Jigou
Chansheng Shouzhang (Li Hou and Lu Ping Suggested to Establish HKSAR Preparatory
Committee before 97, It Will Organize an Institution in Hong Kong to Select the Chief
Executive), Ming Pao, October 7, 1987, p. 4; and “Li Hou Lu Ping Changshe Chouweihui,
Zhuchi Tequ Zhengfu Chansheng Shi, Xiang Renda Changwei Fuze (Li Hou and Lu Ping
Suggested to Form a Preparatory Committee, To Be In Charge of the Formation of the
HKSAR Government and Responsible to the Standing Committee of the NPC)*, Wen Wei
Pao (Hong Kong), October 7, 1987, p. 24.

109. The Draft Basic Law, supra note 13, pp. 105-110.
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cent to be appointed by the Standing Committee of the NPC. This
Preparatory Committee shall in turn establish the ‘“‘Election Commit-
tee for the First Government of the HKSAR”. The Election Commit-
tee shall be composed entirely of permanent residents of Hong Kong
with 25 percent from business and financial circles, 25 percent being
professional circles, 25 percent from labour, grassroots and religious
organizations. 20 percent from among political figures of former times,
and 5 percent from among the Hong Kong deputies to the NPC and
Hong Kong members of the National Committee of the Chinese Peo-
ple’s Political Consultative Conference. The Election Committee shall
recommend the candidate for the first Chief Executive through local
consultation or through local election after consultation, and report
the recommended Chief Executive to the Central People’s Govern-
ment for appointment. The term of office of the first Chief Executive
shall be the normal term. The Election Committee also will elect the
first legislature of the HKSAR, whose term of office shall be two years.

Critics have expressed fear the Beijing will then control the for-
mation of the first government and the first Legislative Council. They
are not convinced by Beijing’s arguments that because of sovereignty,
elections cannot be held in Hong Kong while British authorities are
still responsible for the administration of the territory. Also because
of the sovereignty issue, the “through train” idea, ie., the existing
Legislative Council in Hong Kong automatically will become the first
(or provisional) legislature of the HKSAR on July 1, 1997, cannot be
accepted.''® It is significant that both the Joint Committee for the
Promotion of Democratic Political system and the Business and Pro-
fessional Group of Members of the BLCC supported the “through
train” idea now rejected by Beijing.!!! The PRC authorities’ conces-
sion is that all members of the former Hong Kong Legislative Council
can be candidates for membership in the first legislature of the
HKSAR.

Besides the arrangements approved by Beijing, Hong Kong mem-
bers of the Sub-group on the Political Structure of the HKSAR put
forward five other alternatives, two of which deserve some attention.
The alternative presented by Martin Lee on behalf of the pro-democ-
racy lobby suggests that the Standing Committee of the NPC shall
establish a ‘“‘preparatory Committee for the First Government of the
HKSAR” in 1996, whose members shall all be Chinese nationals

110. See note 108.

111. Chris Yeung, “Rival Groups Back Through Train Plan”, Wen Wei Pao, (Hong
Kong), July 25, 1988, p. 2.
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among the permanent residents of Hong Kong.!'? The first Chief Ex-
ecutive shall be elected by a general and direct election held by the
Preparatory Committee in accordance with the Basic Law, meaning
that the method of selecting the first Chief Executive should not differ
from that of his successors. The alternative proposes that persons who
are members of the Hong Kong Legislative Council in June 1997 auto-
matically shall become members of the first legislature of the HKSAR.
Another alternative presented by Maria Tam is simply a suggestion to
postpone the decision on the arrangements.''* It is widely believed
that this alternative represents the position of the British government,
which claims to have the right to have a say on the formation of the
first government and the first Legislative Council of the HKSAR.!'!#
This claim is partly based on Article 3 of Annex II to the Sino-British
Joint Declaration, which states that a function of the Sino-British
Joint Liaison Group is “to discuss matters relating to the smooth
transfer of government in 1997.”''> Further, since the PRC authori-
ties will have to seek the co-operation on this matter of the British
administration in Hong Kong, the British government is in a strong
bargaining position.

It appears, however, that the PRC authorities already have made
up their mind on the above alternatives, which may not attract too
much attention in the local community. As a result, these alternatives
will have a very limited chance of being adopted, although the PRC
authorities will likely negotiate with the British government through
diplomatic channels on the issue of British interests in exchange for
British co-operation on the transfer of government in Hong Kong in
1997.

Obviously, the PRC authorities want to have a certain measure of
control over the formation of the first government and the first Legis-
lative Council of the HKSAR. Articles of the Basic Law, like any
constitution, can only provide the bare skeleton of a political system
that also involves numerous precedents, conventions, practices and
regulations to be established through the actual implementation of the
Basic Law. The first two or three years after 1997 therefore will be
crucial. If, in the first two years, both the Chief Executive and mem-
bers of Legislative Council are selected and elected, respectively, by

112. The Draft Basic Law, supra note 13, pp. 108-109.

113. Ibid., pp. 109-110.

114. Gu Xinghui, “Ji Pengfei Fang Gang Qianhou de Zhengzhi Xunxi (The Political
Messages Before and After Ji Pengfei’s Visit to Hong Kong)”, The Mirror (an influential
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115. The Sino-British Joint Declaration, supra note 1, p. 26.



THE DRAFT BasIiC LAw 43

the same Election Committee, it will be difficult for a system of checks
and balances to function properly and therefore will adversely affect
the evolution of the political system of the HKSAR.

V. CONCLUSION

To a political scientist, the study of the PRC Constitution is of
limited value, because the role and function of the CPC are largely
omitted from the document. Similarly, an attempt to analyze the draft
Basic Law has serious limitations without the development of a good
understanding of the future role of the CPC in the HKSAR, which,
unfortunately, is currently a matter of sheer speculation at best.!'¢

Local organs of state administration in the PRC are involved in
two systems of accountability.!!” The Light Industry Bureau of a
province has to be accountable to the provincial people’s government.
In turn, the provincial people’s government has to be accountable to
the provincial people’s congress. The bureau, however, has to be ac-
countable to the Ministry of Light Industry at the State Council level,
too. Parallel to the system of state administration is the hierarchy of
CPC organs. The provincial Party committee normally has an office
(and a deputy secretary) in charge of industry and transport, which
has jurisdiction over the Light Industry Bureau. The provincial Party
committee is accountable to the Secretariat of the Central Committee
of the CPC as well as to the Political Bureau of the Party. In addition
to this complicated nexus of ties, there are Party groups within organs
of state administration. For example, Party members among the se-
nior officials of the Light Industry Bureau form a Party group of the
bureau which is accountable to the provincial Party committee.

This complicated system probably will not be borrowed by the
HKSAR government. What needs to be highlighted here is that,
within the PRC, problems that arise from the dual accountability on
the part of a local organ of state administration are normally resolved
by the Party committee at the corresponding or higher level. It is not
clear what will happen if conflicts arise between the HKSAR Chief

116. For an account of the activities of the CPC and PRC organs in Hong Kong, see
Loong Sin (pseudonym), Xianggang de Linyige zhengfu (A Shadow Government of Hong
Kong), Hong Kong: Haishan Tushu Gongsi, no publication date given (probably 1986).
See also Emily Lau, “Positioning for Power” and “Grasping the Grassroots,” Far Eastern
Economic Review, Vol. 137, No. 32, August 6, 1987, pp. 26-29.

117. See Chapter 1I: Party and Chapter III: Government of Franz Schurmann, Ideol-
ogy and Organization in Communist China, Berkeley and Los Angeles: University of Cali-
fornia Press, 1968 (2nd ed.,), pp. 105-219. Schurmann’s book is obviously a bit outdated,
but it still provides a good conceptual framework to understand the Party and the state
administration systems in the PRC and how they interact.
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Executive’s accountability to the Central Government and his ac-
countability to the local legislature or to the HKSAR as a whole.

The Hong Kong and Macau Work Committee probably will have
a role in resolving such conflicts. Its views likely will be sought by the
State Council or the Secretariat of the Party Central Committee,
which will make the final decisions. The Hong Kong and Macau
Work Committee is the CPC organ in Hong Kong and Macau, and its
status is equivalent to that of a Provincial Party Committee.''® Ever
since the 1950s, the director of the Hong Kong Branch of the New
China News Agency also serves as the secretary of the Committee.
Xu Jiatun, the present director of the Hong Kong Branch of the New
China News Agency, was first secretary of the Jiangsu Provincial
Party Committee and a member of the CPC Central Committee before
he took up his post in Hong Kong. It was considered that, given the
presence of a considerable number of senior PRC cadres in Hong
Kong working in places like the Bank of China’s Hong Kong branch,
a cadre with Central Committee membership would be required to co-
ordinate the various lines of activities of the Party and the state admin-
istration in Hong Kong. What kind of influence such a high-ranking
Party cadre would have on the HKSAR Chief Executive is difficult to
assess today.

The draft Basic Law has not prescribed the role of the CPC Or
that of the Hong Kong branch of the New China News Agency in the
HKSAR. Xu Jiatun, however, indicated to a group of Hong Kong
journalists at an off-the-record briefing in June 1987 that the future
role of the CPC in Hong Kong would be “to assist the SAR
government.”!!®

According to the draft Basic Law, a committee for the Basic Law
of the HKSAR will be set up under the Standing Committee of the
NPC.12° At present, the process whereby Hong Kong deputies to the
NPC are chosen is unknown to the Hong Kong community. An edu-
cated guess is that they are selected through consultations among the
CPC and the PRC organs in Hong Kong, with the Hong Kong and
Macau Work Committee and the Hong Kong branch of the New
China News Agency both playing a key role.'?' How the Hong Kong
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deputies to the NPC will be elected after 1997 when the PRC authori-
ties can hold elections in the HKSAR will not be covered by the Basic
Law. This remains the prerogative of the Organic Law of the NPC of
the PRC.'#* The extent to which this Committee for the Basic Law of
the HKSAR should be consulted by the HKSAR government, and the
degree of influence it will have on the HKSAR government, are simi-
larly left to speculation. It is not unnatural that the Hong Kong depu-
ties to the NPC should demand a role in the HKSAR government. If
they are elected by methods similar to those for the elections of mem-
bers of the HKSAR legislature, then they certainly also have a legiti-
mate claim to represent the people of the HKSAR.

Meanwhile, in the transitional period, the CPC is stepping up its
activities in the territory and seeking to establish itself as the dominant
political force.'?> It began publicly building its Hong Kong commu-
nity network and influence in 1985 when the Hong Kong branch of
the New China News Agency opened three district offices in Hong
Kong, Kowloon and New Territories. Pro-Beijing political forces
mounted a campaign to block the introduction of direct elections to
the Legislative Council in 1988.'** They also mobilized their support-
ers, identified candidates and isolated political opponents in district
board elections in March 1988.'%°

Since the conclusion of the Sino-British Joint Declaration, the lo-
cal New China News Agency and pro-Beijing organizations have been
engaging in an all-embracing united front campaign to win the hearts
of Hong Kong people. There have been numerous rounds of recep-
tions, cocktail parties and trips to the PRC. To a certain extent, the
PRC organs in Hong Kong have been successful in co-opting business-
men, professionals, fledgling politicians and grassroots community
leaders, who are flattered by the embrace of the motherland and at the
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same time afraid to reject it. A prominent sign of the united front’s
success is the expanding list of dignitaries on the organizing committee
of the PRC National Day celebrations, membership of which is now
considered a symbol of patriotism, identification with the motherland
and an indication of recognition by the PRC authorities.

Such united front activities tend to reduce Beijing’s supporters to
merfe mouthpieces and already are having a damaging effect on free-
dom of expression. As the PRC authorities become more and more
intolerant of dissenting views, one of the aims of the united front strat-
egy has been to isolate opponents and make their views irrelevant. To
this end, they have been facilitated by the self-censoring local mass
media, which are increasingly inclined to avoid sensitive political
issues.

The middle class and the intelligentsia, however, are alarmed by
this expanding influence from the PRC. This influence now is exer-
cised largely through the offices of co-opted business leaders and pro-
fessionals, but it is expanding into the political, economic and social
arenas. This raises doubts not only about autonomy and self-adminis-
tration, but also about the very concept of ‘“‘one country, two sys-
tems,” which requires certain insulation of Hong Kong from the rest
of the PRC.

The above brief discussion is intended to arouse an awareness of
political factors, as well as limitations relating to an analysis of the
draft Basic Law. The PRC’s increasing involvement in the Hong
Kong economy will have a significant impact, too, an important sub-
ject which is not dealt with in this chapter.'?

The PRC leaders’ sincerity in maintaining Hong Kong’s stability
and prosperity now and after 1997 is beyond doubt—otherwise they
did not have to take the trouble to hammer out the Sino-British Joint
Declaration and a Basic Law for the HKSAR. The concern with
maintaining the prosperity of the territory, however, clearly takes pre-
cedence over the promises of “a high degree of autonomy” and “self-
administration” for the HKSAR.

The refusal to revise the PRC Constitution means that the prob-
lem raised in an early part of this chapter will remain unsolved. This
may not pose too serious a problem if the present policy orientation of
the PRC leadership is maintained; after all, the reformers in the PRC
today also encounter difficulties in finding a convincing ideological

126. Thomas M.H. Chan, “Zhongzi Pengzhang dui Xianggang de Yingxiang (The Im-
pact on Hong Kong Regarding the Expansion of Chinese Capital)”, Ming Pao Monthly,
Vol. 23, No. 6, June 1988, pp. 107-110.
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foundation to support their reforms.'?” In the event political conflicts
in Beijing lead to uncertainties concerning existing policies, programs
or even major redefinitions of them, the shock for Hong Kong would
be considerable—the theoretical and constitutional bases of the ‘“‘one
country, two systems” policy would be in doubt.

In the course of drafting the Basic Law, it has become clear that
the Central Government of the PRC often wants to retain final con-
trol, especially in matters relating to the autonomy of the political sys-
tem. The decisions on the concept of “residual power,” the
amendment and the interpretation of the Basic Law are significant ex-
amples. The result appears to be that the Basic Law will offer very
limited guarantees for the political autonomy of the HKSAR. The
instinct of the CPC regime in following the Leninist principles of dem-
ocratic centralism for maintaining control may welil be at work here:
when the control of the CPC is not secure in the HKSAR, the ulti-
mate control of the Central Government has to be defined even more
clearly in legal terms. Suspicions regarding Hong Kong becoming an
“independent political entity” have been articulated openly by PRC
officials in charge of Hong Kong affairs.!?® They, as well as the PRC
leadership, must constantly be aware of the example that the HKSAR
sets for the rest of the PRC. The PRC leaders will hardly dilute the
unitary system of the state to accommodate Hong Kong or even Tai-
wan. Any concessions made likely are to be of a temporary, ad hoc
and tactical nature.

Within the HKSAR political system, the appointments by the
Central Government of the Chief Executive and the principal officials
imply their accountability to the Central Government. This has been
reaffirmed by Article 43 of the draft Basic Law, stipulating that the
Chief Executive shall be “accountable to the Central People’s Govern-
ment and the Hong Kong Special Administration Region.”'*® Con-
flicts between his respective responsibilities to the Central People’s
Government and to the HKSAR therefore may occur in the future.
The substantial power of the Chief Executive, his appointment by, and
accountability to, the Central Government, and the lack of specific
provisions in the draft Basic Law concerning his accountability to the
legislature have contributed to the emerging perception that Hong
Kong will be treated as a colony of the PRC.!*°
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The increasing presence and participation of the PRC authorities
in the Hong Kong economy and society, together with the increase in
united front activities of the local Party and state organs likely will
result in the creation of a dominant political force in the HKSAR
which can be mobilized at will at the order of the Central Govern-
ment. These developments certainly do not augur well for the political
autonomy of the HKSAR, nor for the development of a democratic
political system there.

In the final analysis, the Hong Kong community may have to
count not so much on the Basic Law but on the following domestic
and international factors to ensure the observance by PRC leadership
of its promises made to the Hong Kong people during the Sino-British
negotiation for the Joint Declaration. In the first place, the PRC lead-
ership has been assuring the international community in recent years
that its open-door policy will remain unchanged for the long term’ its
policy towards Hong Kong also has been looked upon as a litmus test
of its open-door policy. Any violation of the spirit and the terms of
those promises would hurt the capitalist world’s confidence in the
PRC. Second, as SAR under the PRC’s sovereignty, Hong Kong will
set a significant example for Taiwan. Third, a change in the PRC’s
policy towards Hong Kong might have a signalling effect on its do-
mestic reforms, too. Various liberal economic policies in the special
economic zones and the coastal cities would most likely be affected.
Finally, as long as the PRC leadership values Hong Kong’s contribu-
tion to its modernization program, this capitalist enclave may con-
tinue to be tolerated. All of these factors, however, do not constitute
an absolute guarantee that Hong Kong will remain unchanged up to
the year 2047. Moreover, these factors will be more effective to ensure
“that Hong Kong’s previous capitalist system and life-style shall re-
main unchanged for 50 years” than to guarantee the “high degree of
autonomy” and “‘self-administration” promised.'?!

131. The Sino-British Joint Declaration, supra note 1, Article 1 of Annex 1 and Article
3(2), pp. 14 and 11.



CHAPTER III

WHAT WILL THE BASIC LAW GUARANTEE?—A STUDY OF
THE DRAFT BASIC LAW FROM A POLITICAL AND
COMPARATIVE APPROACH

Ting Wai *

I. INTRODUCTION

The Sino-British Joint Declaration (JD) on the question of Hong
Kong, initialled in September 1984, signed in December 1984 and rati-
fied by the two signatory parliaments in May 1985, together with the
Draft Basic Law (BL), released in April 1988, constitute the two most
important documents for the future of Hong Kong. The JD was a
result of consensus reached by the two sovereign states after two years
of laborious negotiation, and it laid down the basic political principles
for post-1997 Hong Kong. The BL, on the other hand, is to be passed
in 1990 by the National People’s Congress (NPC) of China and will be
a detailed “mini-constitution”! which will form the basis of a legal
system and political institutions in Hong Kong after China regains her
sovereignty over the territory.

Although the BL should be a logical, legal and full implementa-
tion of the political principles laid down by the JD, it is doubtful that
the BL loyally will follow the JD. There are two reasons. First, some
of the provisions listed in the JD are controversial. One of the negoti-
ating techniques of the Chinese government is to set up a time limit for
the period of negotiation. Approaching the end of the period, the two
parties were forced to arrive at an agreement. Hence, the agreement
itself contains some elements that are the result of an “Agreement to
Disagree,” and these in turn result in some controversial articles that
are subject to different interpretations. The clearest example is the ap-
pointment of Chief Executive (CE) by the Central People’s Govern-
ment (CPG) ““on the basis of the results of elections or consultations to
be held locally.””? Election in a democratic way is absolutely different

* Lecturer, Department of Communication, Hong Kong Baptist College.

1. This is by nature a constitutional document since it constitutes the basis of all laws
enacted in Hong Kong in the future, but it is not regarded as a “constitution” by Chinese
jurists. We shall return to this point later.
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from the so-called “democratic consultation” (Minzhu Xieshang),
which is the classic Chinese communist way of selecting executives or
making decisions.

Second, China always stresses that, while the BL will provide a
legal basis for China to recover her sovereignty over Hong Kong, it
also will guarantee the territory the right of having autonomous status
as a Special Administrative Region (SAR). However, instead of grant-
ing autonomy to Hong Kong, the BL also could serve as a legal basis
to legitimize Chinese state control over, or intervention in, Hong
Kong. Moreover, another argument frequently discussed in Hong
Kong refers to the concept of “one country, two systems.” The con-
cept might fail because capitalist society in Hong Kong will be placed
under control of a socialist state that is in turn dominated by the Chi-
nese Communist Party (CCP), which holds absolute control of polit-
ical power. The CCP, the only organ that holds power and the
authority accustomed to the traditional way of “directing” the society
through state intervention, might prove detrimental to the proper
functioning of Hong Kong’s capitalist system.

In order to prevent and preempt such a scenario, the JD, which is
the only valid document in international law by which both countries
have to abide, can be used to check and study whether the provisions
of the BL contradict the basic principles agreed upon by Britain and
China. Although the two documents are of a different nature, a com-
parative analysis of the two also can reveal how China’s position has
changed during the last four years in order to achieve political goals
and to fulfill political interests.

In brief, the BL should be interpreted, not only as a legal docu-
ment, but as a political document, in which are reflected China’s per-
ceptions of the political relationship between the socialist mainland
and the capitalist enclave. This is the major focus of our concern.

This paper aims to answer the following questions regarding the
political implication of the BL. What will be in China’s eyes the ideal
relationship between the sovereign state and the SAR after 1997?
What kinds of “autonomy” will Hong Kong enjoy in the future? Will
it be a kind of “autonomy of Chinese characteristics,” that is to say, an
autonomy under severe state control that serves primarily the interests
of the motherland which is constructing its “socialism with Chinese
characters,” the principle proclaimed by Deng Xiaoping at the
Twelfth Party Congress held in 1982? If this is the case, is it legiti-

and Northern Ireland and the Government of the People’s Republic of China on the Question
of Hong Kong, Hong Kong: Government Printer, 1984, Art. 3(4).
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mate to say that the BL provides only a legal foundation for state in-
tervention of China? Any legal system cannot be isolated from the
grand socio-economic and political contexts. What lessons can we
draw from the drafting process of the BL, which will incarnate the
future political institutions of a capitalist society ruled by a sovereign
socialist state? How do we interpret the realization of a new legal sys-
tem in Hong Kong when both China and Hong Kong are undergoing
rapid political change, notwithstanding the unchanging predominant
role of the CCP in Chinese society and the potential for direct state
intervention?

II. CLARIFICATION OF SOME THEORETICAL
PROBLEMS IN THE RELATIONSHIP BETWEEN
CHINA AND THE HONG KONG SPECIAL
ADMINISTRATIVE REGION

When the Constitution of China was passed in 1982, the princi-
ples of Beijing’s relationship with Hong Kong already had been laid
down. Article 31 of the Chinese Constitution stipulates that “the state
may establish special administrative regions when necessary. The sys-
tems to be instituted in special administrative regions shall be pre-
scribed by laws enacted by the National People’s Congress in the light
of the specific conditions.”® According to Annex I of the JD, in refer-
ring to the above-mentioned Art. 31, the NPC shall enact and promul-
gate a Basic law of the HKSAR, stipulating that “after the
establishment of the HKSAR the socialist system and socialist policies
shall not be practised in the HKSAR and that Hong Kong’s previous
capitalist system and life-style shall remain unchanged for 50 years”:

The HKSAR shall be directly under the authority of the
Central People’s Government of the People’s Republic of
China and shall enjoy a high degree of autonomy.*

Thus, through the signature of the JD, China’s policies vis-a-vis
the HKSAR are prescribed by international law in the form of a bilat-
eral treaty. Although the CPG is well committed to the principles of
“one country, two systems” and the maintenance of the capitalist sys-
tem in Hong Kong for another 50 years beyond 1997, it is necessary to
clarify what these principles mean in the minds of Chinese leaders.
We are going to investigate the underlying rationale in formulating
these principles in order to reveal the essence of the policies. Then we

3. Art. 31 of the Constitution of the People’s Republic of China, passed in December
1982 by the Fifth National People’s Congress, Beijing: the Law Press, 1986.
4. See JD, supra note 2, Annex I(I).
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will proceed to the analysis of the Basic Law and see how this ambigu-
ous document seeks to embody those principles.

We are convinced that the BL, as a constitutional document, is of
vital importance, but the future of Hong Kong, to a great extent, will
be determined by the political development inside China.

There are three conceptual problems that need to be examined:
the concept of “one country, two systems,” the meaning of “auton-
omy” in a nation-state having a tradition of centralized power and the
nature of the BL in relation to the Chinese constitution.

a) On the Concept of “One County, Two Systems”

The concept of “one country, two systems” was proclaimed by
Deng Xiaoping during the 1982 Twelfth Party Congress of the CCP.
However, the wording of this concept in Chinese gets a muddled and
ambiguous meaning. In the original, Yiguo Liangzhi, the wording
Liangzhi clearly means “two systems,” but the former Yiguo can mean
“one country” or “one nation” or “one state.” These three terms,
which denote different meanings in political science, all can be repre-
sented by the same Chinese term, ‘‘guojia’; hence confusions arise.
Chinese leaders always stress the importance of national unity under
the control of a unitary state. When they talk about the return of
Hong Kong to China, they always point out that it would be beneficial
to the unification and the modernization of China. As Premier Zhao
pointed out in 1984: “we persist in the principle that all patriots be-
long to one big family. Everybody is responsible for the unification of
the motherland.”®> The emphasis on national unity and the reliance on
national and ethnic spirit always is used as a technique for encourag-
ing a “United Front” in order to win the sympathy of Chinese living
outside the mainland. Unification and modernization are the two ulti-
mate goals of China, and although they are two clearly different con-
cepts, for the Chinese leaders they are linked to each other. If China
were united, the whole country would be modernized more rapidly,
and so they believe that every patriotic Chinese should strive for
unification.

However, when we say that a Chinese in Hong Kong or Taiwan is
patriotic, it means that he loves the country in a general sense, that is,
the nation which embodies history, language and a cultural tradition:
in short, a national identity. Nevertheless, having a strong national
identity has nothing in common with loving the “party,” that is, the

5. “Talk given by Premier Zhao Zhiyang in meeting the Hong Kong delegation of
political personalities,” Renmin Ribao (Beijing), October 3, 1984, p. 1.
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CCP, or the “state” under the leadership of that party. Adiguo in Chi-
nese may mean loving the nation or loving the state, but conceptually,
nation and state easily can be distinguished.

It is generally accepted that, while many Chinese living outside
the mainland are patriotic in referring to their national sentiment,
most of them nonetheless are skeptical of the consequence of unifica-
tion. If the people in Taiwan and Hong Kong have no confidence in
the state currently in power in Beijing, then they might not be sympa-
thetic with the plan of unification proposed by that state. It is the
general will of all ethnic Chinese to see a unified and prosperous Chi-
nese nation, but unification and prosperity have no direct relationship.
People need only to compare Taiwan, Hong Kong and the mainland
to arrive at the conclusion that it is only because the two capitalist
enclaves are not ruled by the Communists that the people can achieve
relative prosperity. If the nation is unified under the control of one
state, but the state is inefficient, corruptive and decadent, and such
problems result in poor management of the society and its economy,
then why unify?

The confusion that arises from the use of terminology, in which
nation and state are virtually the same term, guojia, in Chinese, tends
to mystify the situation regarding the future of reunification. As Bei-
jing’s theory runs, if you are patriotic, then you must be supportive of
the reunification of China, and, as a consequence, you should welcome
any attempt by Beijing to accomplish it. In other words, you should
support the initiative of the mainland to proceed with the reunification
process, irrespective of your own political beliefs and attitudes. The
capitalist territory, after reunification, would be kept under the rules
of that state in Beijing, since it is the state which claims to be the only
legitimate Chinese regime. In short, by “one country, two systems,”
what Beijing really wants is to have the two systems/societies under
Beijing’s control. The capitalist territory would be ruled by a local
government that is subordinate to the CPG although it might also en-
joy a high degree of autonomy.

However, some scholars outside the mainland stress that the cur-
rent division of Taiwan from the mainland already has achieved the
goal of “one country, two systems.” In the Chinese nation, we already
have two distinctly different systems, but the two systems are ruled by
two separate, effective regimes. In other words, what we have now are
two separate states which govern two distinct societies. Each of the
two states pretends to be the only legitimate regime in the country, and
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considers its counterpart illegal and illegitimate.®

To facilitate Taiwan’s reentry into international society, what
some overseas Chinese scholars propose, such as “one country, two
seats” or “one country, two rules”’ all can be classified into the cate-
gory of ‘“‘one nation, two systems, two states (or regimes).” In other
words, a single nation can be represented in the international arena by
two regimes, each of which rules effectively a given territory, and the
two regimes are not subordinate to each other. However, what China
proposes can be simplified as ‘“‘one nation, two systems, one state,”
where the two systems are only parts of a nation-state and the govern-
ment of that particular capitalist system must be directly under the
authority of the CPG.

This conceptual clarification is considered significant. If we are
clear of the real meaning behind different proposals for reunification, a
Chinese proposal to Taiwan to consider the Hong Kong model of “one
country, two systems” will not be accepted by Taiwan. Taiwan is,
after all, an independent polity. In the case of Hong Kong, sover-
eignty has been conferred on China by Britain. In such circumstances,
the future HKSAR can only be a local government. There is no con-
sideration given to two ‘‘states” or regimes. On the other hand, the
regime of Taiwan still operates very efficiently, despite its non-recogni-
tion by most of the world. We are doubtful of Taiwan’s ability to
reunify China, but Beijing’s wish to turn the Taiwan government into
a local government, as with the HKSAR, would be unfulfilled if Tai-
wan refuses categorically to accept the Hong Kong model. Apart
from using force, how can Beijing change the status of Taiwan from a
de facto state into an autonomous, yet subordinate, or even sub-
servient, government?

Returning to Hong Kong, the predominance of the central sover-
eign state over the autonomy of the local government in the HKSAR
must first be taken into consideration in analysing the Basic Law. The
concept of “one country, two systems’ under the auspices of the CCP
does not grant equal political status to the two systems although the
two could coexist for 50 years or more. What kinds of autonomy will
the HKSAR enjoy under a unitary state? This is related to the polit-
ical considerations of the CCP regarding the role of the capitalist SAR
in helping the modernization of the mainland. The next section will

6. See Ting Wai & To Yiu-ming, “A query to the concept of ‘One Country, Two
Systems’: a study of the role of Chinese communist politics on the socio-economic develop-
ment of Hong Kong,” Ming Pao Monthly (Hong Kong), May 1988, p. 35.

7. For all these terms, consult Li Jiachuan, “A comparative analysis of ‘one country,
two systems’ and other models,” Outlook Weekly (overseas edition), February 1, 1988, p. 7.
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provide a political and constitutional analysis of the concept of
autonomy.

b) Autonomy Under a Unitary State

It becomes a norm in any socialist country that the party-state
cannot allow any other social or political forces to challenge its
supreme and absolute authority. Granting autonomy to the HKSAR
would not provide any deviation from this norm. In the future, the
HKSAR government not only will be accountable to the citizens of
Hong Kong, it will be under the authority of the CPG, which means it
must be accountable to the NPC or, in principle, to the Chinese
people.

The political accountability of the HKSAR government to the
regime of the dictatorship of the people’s democracy is related closely
to Chinese perceptions of the roles played by the HKSAR in modern-
1zing the socialist mainland. For China, there exists a relationship of
inter-dependence between Hong Kong and China, The coexistence of
two social systems that are mutually exclusive in nature paradoxically
is considered mutually beneficial to one another. However, while in
terms of socio-economic development, the two systems are dependent
on each other, relative political independence, or the degree of auton-
omy enjoyed by the HKSAR, is limited. Not only cannot the supreme
authority of the CCP be challenged, the CPG, under the leadership of
the CCP, must ensure that the policies pertaining to Hong Kong be
executed without any disturbance from the HKSAR in order to fulfill
the national goals of socialist China. This demands, by consequence, a
special kind of relationship between the central and local government.
The CPG really can “lead” or influence the policies of the future HK-
SAR. Hence, the debate on the degree of autonomy enjoyed by the
HKSAR makes no sense if we are ignorant of this crucial political
reality.

Since capitalism in Hong Kong serves primarily the interests of
the mainland in developing socialism, its raison d’ étre in existing for
another fifty years has less to do with the natural wishes of the people
living in the territory than with the sake of the socialist motherland.
Thus, while in the socio-economic aspect, the capitalist enclave is
asked to maintain the same character, it is condemned to erect a kind
of “subordinate” relationship with the CPG.

For the theorists of Marxism-Leninism, the contradiction be-
tween socialism and capitalism is absolute, but under certain condi-
tions the two can coexist for a fairly long period of time. The
condition now for the coexistence is the need for mutual support.
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However, the struggle of contradiction still persists. Two Chinese the-
orists point out:

When we practice the concept of “one country, two sys-
tems,” apart from paying attention to the struggle of contra-
diction, we have to study the conditions that influence the
transformation of contradiction. Under the present situation
in one country, socialism is in an absolute ruling position,
and this determines that the capitalism of Hong Kong must
be transformed into socialism some time in the future
(maybe a few generations away), but not the opposite. It
must be noticed that during the process of transformations,

the struggle is very complex and we cannot be ignorant of
that.®

We do not think that China will interfere with Hong Kong by
initiating political movements in the territory. But, if the “contradic-
tions” between the two systems are absolute, it is difficult to believe
that the socialist motherland will not intervene to a certain extent in
the domestic affairs of the HKSAR in one form or another.

But the theoretical development has arrived at a new stage. Dur-
ing the Thirteenth Party Congress held in October 1987, designate
Party Secretary Zhao proposed the theory “on the preliminary stage of
socialism.”® At the preliminary stage, socialism is not yet perfect,
since non-socialist elements can still coexist, and the experience de-
rived from the capitalist commodities economy is helpful to socialist
development. “One country, two systems” is considered an extension
of this coexistence of socialist and non-socialist elements beyond the
mainland.'°

The “preliminary stage of socialism” will continue for around a
hundred years (starting from 1949) and the end of this stage corre-
sponds roughly to the end of capitalism in the HKSAR, which would
continue for 50 years after 1997. Economically speaking, the theory of
the preliminary stage of socialism justifies the necessity of coexistence
of Hong Kong capitalism with mainland socialism in helping to mod-
ernize the mainland. But the theory does not give any direction re-

8. Zhou Yizi & Shi Hanyong, * ‘One Country, Two systems’ from the question of
Hong Kong,” Guang Dong She Hui Ke Xue Qing Bao Zi Liao, No. 2, 1984, in Research
Centre on theories of United Front, Central Institute of Socialism ed., Yige Guojia, Liangge
Zhidu, Beijing: Catalogue & Document Press, 1987, pp. 79-90.

9. Report presented by General Secretary Zhao Ziyang during the Thirteenth Party
Congress, Tai Kung Pao (Hong Kong), October 26, 1987, pp. 9-11.

10. Wen Jie, “Theory of ‘Preliminary stage’ and 1dea of ‘One country, two systems’,”
Tai Kung Pao (Hong Kong), November 23, 1987, p. 7.
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garding the development of Hong Kong itself. In the next 60 years,
socialism will continue to develop. It is hoped that, by the mid-
twenty-first century, socialism will move to a higher stage. By that
time, the level of development on the mainland will approach that of
the HKSAR. Thus, the function of “one country, two systems” in
helping to modernize the mainland will be fulfilled, and there would be
no need to continue to coexist. However, does this mean that the HK-
SAR at that time should be integrated into the mainland in a transi-
tion to socialism? And if the capitalist system in the HKSAR remains
unchanged for 50 years, how can it be integrated suddenly into the
mainland system? These questions remain to be answered. However,
if we are convinced that socialism is the principal body and the capi-
talist subsidiary territory serves only to buttress and promote the de-
velopment of socialism, then we have reason to believe that socialism
will consciously exert its political influence upon the tiny territory, in
order to sustain the politically dependent relationship and facilitate
the eventual integration of the territory into the socialist system.
Thus, intervention to a certain degree is not illogical at all.

However, any interference or intervention by the “omnipotent”
state could be harmful to the HKSAR since state intervention can
change the nature of Hong Kong society. For instance, the influx of
capital from China into Hong Kong certainly contributes to the devel-
opment of the local economy. But this is *“state capital” and the cad-
res who are in charge of it might disregard the rules of capitalism.
What will this “capitalist paradise” look like if it is dominated increas-
ingly by “‘state capitalists” who are backed by a huge political force?

Based on the above analysis, three sets of questions arise regard-
ing the legal provisions prescribed by the BL.

(1) Could the Basic Law fully defend this autonomous sta-
tus of the HKSAR? Or, on the contrary, does it put
too much emphasis on the power of the sovereign state,
so as to provide a legal foundation for state
intervention?

(2) How could the actions and activities of the CPG be
contained to purely external and defence matters, leav-
ing all domestic matters to the government of the
HKSAR?

(3) Is the local government formed according to the wish
of the people living in the SAR so that it can safeguard
their interests?

The BL serves to delineate the relationship between the HKSAR
and China. By this, a division of powers between the two regions must
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be stipulated clearly in the BL. However, while “the high degree of
autonomy” is always stressed as a principle, it is not clearly defined in
the Draft. On the other hand, there are no provisions restraining the
power of the Standing Committee (SC) of the NPC. A clear division
of powers is needed for the proper functioning of the SAR, but in the
BL, matters to be governed by the CPG and the SAR are not clearly
defined and distinguished, and the powers of the central government
are not carefully circumscribed. While this will be more thoroughly
discussed in the second part of the paper, we are going to discuss the
concept of autonomy here.

Article 3(2) of the JD stipulates:

The Hong Kong Special Administrative Region will be di-
rectly under the authority of the Central People’s Govern-
ment of the People’s Republic of China. The Hong Kong
Special Administrative Region will enjoy a high degree of
autonomy, except in foreign and defence affairs which are
the responsibilities of the Central People’s Government.'!

Clearly, the autonomy of the HKSAR is to be practised by a uni-
tary state; this is ultimately different from that enjoyed by state gov-
ernments in a federal system. In a federal system, the scope of power
of both the federal government and the constituent state governments
clearly are prescribed in a constitution. Although there is a clear divi-
sion of powers between the federal government and the state govern-
ments, each of which has exclusive jurisdiction with respect to certain
specific matters, the federal constitution is binding not only on the
state governments but also on the federal government.'> The auton-
omy of the states cannot be infringed upon by the federal government,
since the power of the federal government derives from that of the
member states. Any changes in the power relationship between the
federal government and member states cannot be made without revi-
sion or amendment of the constitution.

According to Article 3(2) of the JD, the autonomy of the HK-
SAR is delegated by a unitary state, and its nature is radically different
from the autonomy enjoyed by member states in a federal state as de-
scribed above. Yan Jiaqi, former director of the Institute of Political
Science in the Chinese Academy of Social Sciences, stresses that in
general the power of a local government under a unitary state is not as

11. JD, supra note 2, Art. 3(2).

12. See Albert H Y. Chen, “The Relationship between the Central Government and
the SAR” in P. Wesley-Smith and Albert Chen eds., The Basic Law and Hong Kong's
Future, Hong Kong: Butterworths, 1988, p. 111.
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great as a member state in a federal state, but the concept of “one
country, two systems” is a major breakthrough from the traditional
scope of limited power granted to the local government by the unitary
state.'> The “high degree of autonomy” prescribed in the JD implies
that the HKSAR will be given even more power in comparison to the
state governments in a federal state. However, we should be aware
that the autonomy of the HKSAR is subject to strict limitations.

First of all, in many federal states, the state governments possess
“residual powers.” But the future HKSAR will not have such powers.
The power of the SAR is delegated only by the sovereign state and, as
a consequence, it “is usually derived not from the constitution of the
unitary state but from a law enacted by the legislature of the state.”'*
Thus the autonomy of the region is not strictly protected by the consti-
tution, since withdrawal of the power can be made only by legislative
amendment, not by constitutional amendment. Granting of autonomy
to the SAR is a “voluntary delegation of power” by the national legis-
lature and as a result it is not well secured.

For the administration of an autonomous region, some principles
must be erected, including:

(1) a clear definition of the powers delegated by the central
government to the autonomous government;

(2) a clear division of powers between the two;

(3) exclusive jurisdiction of the autonomous region within
the scope of power delegated by the central
government;

(4) vesting the SAR with executive, legislative and in-
dependent judicial power, including that of final adjudi-
cation. The exercise of these powers within the scope of
autonomy should not be infringed upon by the central
government; and

(5) to achieve a high degree of autonomy, vesting the cen-
tral government with the necessary power to defend the
national sovereignty, but delegating other powers to the
autonomous region.'>

But the autonomy of the HKSAR as prescribed in the BL is seri-

13. See Yan Jiaqi, ‘“The scientific meanings and characteristics of 'One Country, Two
Systems’,” in Honggi Monthly (Beijing), September 1985, pp. 17-19.

14. Albert Chen, supra note 12, p. 112.

15. See Research Group on the Basic Law, Hong Kong Affairs Society, “Could the
(Draft) Basic Law guarantee a high degree of autonomy,” Ming Pao (Hong Kong), July 13,
1988, p. 29.
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ously confined; it is not entitled to any *‘residual powers.” Although
China guarantees a high degree of autonomy in agreeing to the above
principles, the retraction of power involves only an amendment of law
by the national legislature. This affirms China’s comfortably predomi-
nant position in exerting her influence on the HKSAR.

Hence a debate arises. The BL is not just a statute, but a consti-
tutional document from which the future laws in the HKSAR will be
derived. What is then the nature of the BL and its relationship to the
national constitution?

¢) Nature of the Basic law in Relation to the Chinese Constitution

The most ambiguous point in the nature of the BL concerns its
relationship with the Chinese Constitution. The BL derives its author-
ity from Article 31 of the Chinese Constitution.'® Thus, although the
BL is only a state statute, in the eyes of the people living in HKSAR, it
is a constitutional document from which other laws will derive their
authority. Besides, it prescribes the future political institutions and
the division of powers among the structures of the government. The
enactment of the BL thus accomplishes what normal constitutional
provisions usually accomplish. If the autonomy of the HKSAR is not
directly protected by the Constitution, but only by a law enacted by
the national legislature; and if the provisions listed in the BL contra-
vene some provisions in the Constitution, then what guarantees are
there of the sanctity of the BL?

In an important article,'” the leading Chinese jurist, Zhang
Youyu, specifies that it is inappropriate to call the BL a “little
constitution:”

The Hong Kong Basic Law will be legislation pursuant to
the PRC Constitution, and the Basic Law is not in and of
itself a “constitution.” * Although the Basic Law will have
the highest legal effect among Hong Kong’s laws, it will
neither be constitutional in character, nor, in any way, be
placed on an equal place with the PRC Constitution.'8

Thus, the HKSAR will not be a separate polity and consequently

16. Constitution of the PRC, supra note 3, Art. 31.

17. See Zhang Youyu, “The reasons for and basic principles in formulating the Hong
Kong Special Administrative Region Basic Law, and its essential contents and mode of
expression” Journal of Chinese Law, No. 2, 1988, pp. 5-19. The Chinese version of this
paper, distributed as Reference material CCBL-SECR-RM07-880819 by the Basic Law
Consultative Committee (BLCC), is considered authentic.

18. Journal of Chinese Law, p. 7.
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should be kept under control by the CPG. The delegation of power by
the central authority is not therefore without limits:

If some people in Hong Kong try to destroy the socialist sys-
tem in the country outside Hong Kong, not only through
expression of opinion, but also through actions, it will not be
allowed by the Basic Law.!®

The above passage appears in the Chinese version of the article
but is omitted in the English version and is replaced by the following
sentence which appears to be more subtle: *. .. the PRC must be able
to protect itself.”?° He continues:

The high level of autonomy it [HKSAR] will enjoy is
conferred on it by the central organs of state power, and this
high level of autonomy is not without limits. When exercis-
ing its high level of autonomy, Hong Kong will not proceed
:ntirely without guidance, and even necessary intervention
from the central government. However, China’s national
sovereignty may not be damaged by Hong Kong’s enjoyment
of its high level of autonomy.?

In a strong tone, Zhang stresses in the Chinese version of the article
that:

the provisions in the JD . . . make clear that the HKSAR
executes the power of high degree of autonomy delegated by
the central power structure under the leadership of the cen-
tral government. [Again, this sentence is omitted in the Eng-
lish version.] The Basic Law must elaborate on these
provisions and the policy of guidance embodied in them, but
may not contradict them.??

These quotations suggest that the so-called *‘high degree of auton-
omy” is seriously confined by the CPG. This is particularly the case in
the wording of the Chinese version. The central authority reserves the
right to define the “degree” of autonomy, and to “guide” the SAR in
executing its right of autonomy, through legal and constitutional
means. But does it mean that the CPG actually will try to influence or
even “lead” the policy-making process of the SAR, leaving only the
day-to-day operations to the SAR? While the answer to this question

19. BLCC Reference Material CCBL-SECR-RM07-880819, supra note 17, p. 2.

20. Zhang Youyu, supra note 17, p. 9 (English version).

21. Ibid.

22, Ibid., p. 10 and BLCC reference material CCBL-SECR-RM 07-880819, supra note
17, p. 3.
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remains to be resolved, one thing is very clear. The Chinese leaders
cannot aliow any challenge (especially actions) to the sovereign state
and its political institutions, or to the socialist nature of the Chinese
system. The BL, having no clear status as a constitution and enacted
or amended only by the national legislature, is a kind of instrumental
safeguard that the CPG reserves in order to intervene in SAR affairs
during times of necessity when national interests are at stake. This is
not unfamiliar to the Chinese political tradition, where rulers are more
interested in guan (‘‘supervise, control’’) than in zhi (“‘administer,
manage”).

Thus, we are now facing a new interpretation of the JD, a
“tighter” interpretation by which the final say and overwhelming su-
pervision is given to the CPG. This is clearly expressed in Zhang’s
article in the section on “Hong Kong people administering Hong
Kong.” After mentioning the clauses pertaining to the autonomy of
HKSAR, including Article 3(3), 3(4) and Annex I, Section I and III of
the JD, he adds:

“Hong Kong people administering Hong Kong” thus
means that under the leadership of the Central Government,
the Hong Kong people themselves will manage specific legis-
lative, administrative, judicial and other matters.??

Another article appeared in the same issue, written by Wu Ji-
anfan, a Chinese jurist who is also a member of the BLDC, and it
complements the points made by Zhang. Wu says that it is a misinter-
pretation of the JD in saying that the affairs to be managed by the
CPG are limited strictly to foreign affairs and national defence, while
all other affairs should be managed by the HKSAR.?* There is in fact
no limit to matters managed by the CPG. “The JD does not say that
the affairs managed by the Central Government are limited to foreign
affairs and national defense.”??

Wu further points out that the exercise of national sovereignty by
the CPG is manifested also by its supervisory power over the auton-
omy of the HKSAR.?® Although he indicates that the CPG’s supervi-
sion is with respect to whether the HKSAR is exercising its autonomy
in accordance with the BL, and such supervision is itself carried out in

23. Zhang Youyu, supra note 17, p. 13.

24. JD, supra note 2, Art. 3(2).

25. Wu Jianfan, “Several issues concerning the relationship between the central gov-
ernment of the People’s Republic of China and the Hong Kong Special Administrative
Region,” Journal of Chinese Law, No. 2, 1988, p. 65-82.

26. Ibid., p. 68.
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accordance with the stipulations of the BL,?’ it seems that he has over-
looked the fact that the CPG is able to amend the BL through the
NPC. Tighter control over the SAR is always possible if the CPG
wishes. On this basis, how can a high degree of autonomy be guaran-
teed, if the BL has no status as a constitution? If the politica! relation-
ship between the CPG and the SAR is determined by a principle of
“guidance,” then what is the relationship between the Constitution
and the BL?

Under Article 31 of the Chinese Constitution, the NPC is able to
enact laws to prescribe for the SAR system. While the BL derives
from Article 31 of the Constitution, many of its provisions are at odds
with provisions in the Constitution. The legitimization of the capital-
ist, socio-economic system in the SAR under the sovereign state tends
to contravene provisions in the Constitution like notably Articles 1, 3,
5 and 6. These articles prescribe the nature of the socialist state, the
legislative and judicial systems of the state, and the predominance of
socialist economic policies. Article 5 specifies that no laws shall con-
travene the national constitution. But it is illogical and unreasonable
to ask the HKSAR to be subjected to constitutional constraints, which
are applicable only to a socialist system. While it is clear that, politi-
cally speaking, the administration of the capitalist system in the SAR
is to be ‘‘guided” by the central government, and the BL does not have
the status of a constitution, the paradox that occurs between the BL
and the provisions in the Constitution should be eliminated to provide
the maximum guarantee for the proper functioning of the SAR
system.

According to Chinese members of BLDC, the Constitution as a
whole is applicable to HKSAR. The formation of the BLDC also is
based on Article 31 of the Constitution, but if the Constitution is not
applicable, then even the drafting process of BL is illegitimate. How-
ever, it is clear that some provisions are not applicable, while others
may be. In a report given by the delegation of mainland members of
the BLDC after their visit to Hong Kong in June 1988, it is mentioned
that:

[The Constitution] as a whole is applicable to Hong Kong,
but it does not mean that all is applicable. In the Constitu-
tion many provisions are not applicable, but if we need to
explain every article to see whether it is applicable to HK or
not, there is a technical difficulty. For some articles, half is
applicable while the other half is not, or a sentence is appli-

27. Ibid.
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cable while the other one is not.?8

Provisions prescribed in the BL may contradict those in the Chi-
nese Constitution. The contradiction can only be solved by amending
Article 31 to prevent the full application of other provisions of the
Constitution to the HKSAR.?® The constitutional status of the BL
should be defined more precisely in relation to the Chinese Constitu-
tion. Residents in the HKSAR should not be subject to “national”
laws that are not part of the law applicable in the region.

Up to this stage, some conclusions can be drawn:

1. The implementation of the concept of “one country, two
systems” does not imply that the SAR has to be ruled by
capitalist or other classes. The raison d’étre for the con-
tinual existence of capitalism beyond 1997 is simple but
paradoxical: it serves to assist in the modernization of
the socialist mainland.

2. As a consequence, the capitalist enclave never can enjoy
the same status as the socialist mainland. It is not con-
sidered a separate and individual polity. It has the right
to survive generally at the mercy of the rulers of the
mainland. In the name of sovereignty, the HKSAR will
endure “guided” autonomy. Whether it is nominally of
a “high degree” or not is meaningless, since the central
authority will have the final say on the jurisdiction of the
territory.

3. The above scenario is reflected in, and protected legally
by, the BL. Although a constitutional document in na-
ture, it is not considered a constitution. The Chinese
Constitution empowers the NPC to enact laws for the
SAR. Although “no amendment to this law (BL) shall
contravene the basic policies of the PRC regarding Hong
Kong,””*® and the BL should be amended by special pro-
cedure, the legal guarantee of autonomy provided by the
BL is not secure enough. It is subject to adjustments
generated by changes in the “basic policies,” and the na-

28. “Responses to questions on the Draft Basic Law by the delegation of mainland
members of BLDC during its visit to Hong Kong” (4 to 7 June 1988), BLCC Reference
Material CCBL-SECR-RMO01-880803, para.2.6.2.

29. Some jurists in Hong Kong share this view, including Chief Justice Sir Ti Liang
Yang. See Chris Yeung, “Chief Justice lists potential conflict areas,” South China Morning
Post (Hong Kong), 10 June 1988, p. 5. See also Albert C.Y. Ho, “Autonomy” in P. Wes-
ley-Smith & A. Chen, supra note 12, p. 295.

30. BL, Art. 170.
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tional legislature is powerful enough to effect those
changes in the BL.

III. THE PROVISIONS OF THE DRAFT BASIC LAW AS
COMPARED TO THE JOINT DECLARATION

This part of the paper is divided into 3 sections, concentrating on
the crucial yet controversial areas listed in the BL, namely the rela-
tionship between the central government and the HKSAR, the polit-
ical structure of the SAR and human rights. We will examine whether
the BL is drafted in accordance with the principles laid down by the
JD. Although the JD is a document in international law that pos-
sesses binding power on both signatory states, the dominating opinion,
or the opinion of the Chinese government in the BLDC, is that the
enactment of the BL only implements those of China’s basic policies
regarding Hong Kong that are elaborated in the JD. Thus, drafting
the BL provided a legal means for ensuring continuity of China’s basic
policies vis-a-vis the HKSAR.3! As a signatory, although China has
to assume the responsibility and duties obliged by the international
agreement, the JD itself was not the legal basis of the BL. Enacting
and promulgating the BL was purely an internal matter. The JD can
serve only as a guide as to whether the BL, which embodies the basic
policies of the PRC regarding Hong Kong, safeguards the interests of
the local people.

a) On the Relationship Between the Central Authorities and the
HKSAR

If the autonomy enjoyed by the HKSAR is just a “guided” auton-
omy under the supervision of the central authorities, what is reflected
in the BL is naturally an unclear devolution of power.

In the JD, it is clearly specified that

Except for foreign and defence affairs which are the responsi-

bilities of the Central People’s Government, the HKSAR

shall be vested with executive, legislative and independent ju-
dicial power, including that of final adjudication.*?

But for all the three powers concerned, certain provisions in the
BL tend to derogate from the above mentioned principle.

31. Reference Material for the Draft Basic Law of HKSAR, ed. by Wen Wei Po (Hong
Kong), June 1988, p. 2.
32. JD, supra note 2, Annex I(I).
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i) The Limited Legislative Power of the HKSAR

Article 16 of BL stipulates that

If the Standing Committee of the National People’s Con-
gress, after consulting its committee for the Basic Law of the
Hong Kong Special Administrative Region, considers that
any law of the Region is not in conformity with this Law or
legal procedures, it may return the law in question for recon-
sideration or revoke it, but it shall not amend it. Any law
returned for reconsideration or revoked by the Standing
Committee of the National People’s Congress shall immedi-
ately cease to have force. This cessation shall not have retro-
active effect.

The NPC thus is empowered to revoke any laws enacted by the HK-
SAR legislature, regardless of whether they pertain to domestic affairs
of the SAR or not. This seriously undermines the legislative power of
the HKSAR. The power of the NPC to revoke a law enacted in the
HKSAR should be confined to defence and foreign affairs only.

Article 17 stipulates first that the laws of the HKSAR will be the
BL, the laws previously in force in Hong Kong and the laws enacted
by the HKSAR. This corresponds to the provisions listed in the JD,
Annex I (II). However, Article 17 also stipulates that:

Laws, enacted by the National People’s Congress or its
Standing Committee, which relate to defence and foreign af-
fairs as well as other laws which give expression to national
unity and territorial integrity and which, in accordance with
the provisions of this Law, are outside the limits of the high
degree of autonomy of the Hong Kong Special Administra-
tive Region, shall be applied locally by the government of the
Hong Kong Special Administrative Region by way of pro-
mulgation or legislation on the directives of the State Coun-
cil, whenever there is the need to apply any of such laws in
the Region. :

This article involves the application of Chinese laws to the HKSAR.
There are obvious deficiencies in this provision. First, apart from de-
fence and foreign affairs for which only the NPC can enact relevant
laws, it seems that, as Mr. Denis Chang said, “The NPCSC [National
People’s Congress Standing Committee] retains the power of legal su-
pervision including plenary power of interpretation of @/l applicable
laws regardless of whether they relate to purely internal matter of the
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HKSAR.”** The laws “which give expression to national unity and
territorial integrity’’ also are not well defined. In mainland China, for
the sake of “national unity,” some citizens’ rights can be suppressed.
We are aware that, using this as a kind of pretext, the NPC can, in
effect, enact laws for the HKSAR, thus overriding the legislative
power of the HKSAR.

This should be amended in such a way that national laws, which
pertain to foreign and defence affairs outside the limits of autonomy of
the HKSAR, can be applied only locally through legislation by the
HKSAR according to directives of the State Council.

As indicated by the mainland members of the BLDC, the na-
tional laws that are related to foreign and defence matter as well as
“national unity and territorial integrity” include the following:

(1) the Resolution of 1949 regarding the capital, calendar,
national anthem and national flag;

(2) National Day;

(3) National Emblem;

(4) the Declaration of the Chinese government in 1958 re-
garding territorial waters;

(5) the Declaration in 1986 regarding diplomatic privileges
and immunities;

(6) Provisions governing the election of NPC’s deputies in
Hong Kong; and,

(7) the Chinese Nationality law of 1980.34

It should be indicated clearly in the BL that these laws are appli-
cable to Hong Kong. Other national laws enacted after the promulga-
tion of the BL, which pertained to foreign and defence matters and so
are applicable to Hong Kong, also could be enacted by the local legis-
lature of the SAR.

It is only through this institutional mechanism that a high degree
of autonomy of the HKSAR can be guaranteed, and the powers of the
NPC circumscribed.

ii} The Judicial Independence of the HKSAR and the Basic
Law

Under Article 18 of the BL, the HKSAR is vested with independ-

33. Denis Chang, former Chairman of the Hong Kong Bar Association, “Inadequate
safeguard threatens dual system,” South China Morning Post (Hong Kong), 29 April 1988,
p. 9.

34. See “Chinese Laws applicable to HKSAR,” BLCC Reference Material CCBL-
SECR-RM 04-880803.
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ent judicial power, including that of final adjudication. However, the
third paragraph imposes limits on the judicial power of the HKSAR:

Courts of the Hong Kong Special Administrative Region
shall have no jurisdiction over cases relating to defence and
foreign affairs, which are the responsibility of the Central
People’s Government, and cases relating to the executive
acts of the Central People’s Government. Courts of the
Hong Kong Special Administrative Region shall seek the ad-
vice of the Chief Executive whenever questions concerning
defence, foreign affairs or the executive acts of the Central
People’s Government arise in any legal proceeding. A state-
ment issued by the Chief Executive regarding such questions
shall be binding on the courts.

It is not very clear what “‘executive acts” mean. According to the
mainland drafters of the BL, “executive’ acts do not include civil or
commercial acts. Although many Chinese firms in Hong Kong are
state-owned, their actions or activities are not regarded as “executive
acts.”3* “Executive acts” may refer to “acts of state” in the Common
Law System, which include acts regarding the relationship between
states, such as the declaration of war and peace and the signing of
international treaty.>® It can also include acts concerning the state
and the individual. However, in the common law system, although
the court has no jurisdiction over ““acts of state” (which concern the
exercise of sovereignty), it nevertheless can determine whether “acts of
state” or “facts of state” are involved.

By Article 18, it is still not clear whether HKSAR courts could
have jurisdiction over the state organs of China and their staff. If a
Chinese official committed a crime in the HKSAR, he should be
brought to a local court. However, such a case also could relate to the
executive acts of the CPG, thereby falling beyond the jurisdiction of
local courts. The jurisdiction of HKSAR courts is thus seriously.re-
stricted by Article 18, in comparison to the present situation where the
courts still have the power to determine whether ‘“‘acts of state” are
involved. The HKSAR courts currently have the power to deal with
cases involving foreign and defence matters, under the condition that
they would have to consult the administration on questions regarding
acts of state.

35. BLCC Reference Material CCBL-SECR-RMO01-880803, supra note 28, para.2.3.1.
and 2.3.2.

36. See “The concept of ‘act of state’ and ‘fact of state’,” BLCC Reference Material
CCBL-SECR-RMO02-880803.
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The most fundamental issue regarding the limitation of judicial
power of the HKSAR is that, according to Article 169, the power of
interpretation of the BL is vested in the Standing Committee of the
NPC:

The power of interpretation of this Law is vested in the
Standing Committee of the National People’s Congress
[NPC].

When the Standing Committee of the National People’s
Congress makes an interpretation of a provision of this Law,
the courts of the Hong Kong Special Administrative Region,
in applying that provision, shall follow the interpretation of
the Standing Committee. However, judgments previously
rendered shall not be affected.

The courts of the Hong Kong Special Administrative
Region may interpret the provisions of this Law in adjudicat-
ing cases before them. If a case involves an interpretation of
the provisions of this Law concerning defence, foreign affairs
and other affairs which are the responsibility of the Central
People’s Government, the courts of the Region, before mak-
ing their final judgment on the case, shall seek an interpreta-
tion of the relevant provisions from the Standing Committee
of the National People’s Congress.

The Standing Committee of the National People’s Con-
gress shall consult its Committee for the Basic Law of the
Hong Kong Special Administrative Region before giving an
interpretation of this Law.

Putting too much emphasis on national sovereignty restrains the
power of the HKSAR courts to interpret the BL. Local courts have
no power even to decide whether any provision of the BL concerns
defence, foreign and other affairs, which are supposed to be the sole
responsibility of the CPG. The consequence is that, in many cases, the
court has to seek an interpretation from the NPCSC or, on the other
hand, the NPCSC has to monitor closely the judicial process to see
whether cases involve the interpretation of provisions regarding na-
tional sovereignty. As a consequence, the courts always have to wait
for a decision from the NPCSC, thus causing undue delay in trials.
This is in fact an institutional mechanism that reserves the power of
the NPC to influence HKSAR courts, although the latter are vested
with the power of final adjudication. Under 3uch circumstances, how
can one say that the SAR still enjoys a high degree of judicial
independence?
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The only way to relieve the anxieties of Hong Kong citizens, as
most critics suggest, is to delegate this power of interpretation to the
courts of the HKSAR. The courts of the HKSAR should be vested
with plenary power to interpret all provisions in the BL which fall
within the scope of the SAR’s jurisdiction. For matters that are be-
yond this scope, the NPCSC could interpret the provisions in case of
necessity, but this should not bear any retroactive effect.

Since China is a sovereign state, its parliament, the NPC, is
vested with the powers of ultimate control. These include the power
of interpretation and amendment of the BL and that of revoking any
laws which contravene the BL. The NPC even can enact and promul-
gate laws relating to foreign and defence matters, as well as other na-
tional laws which fall beyond the scope of authority of the HKSAR,
but yet are applicable to the region. This power of ultimate NPC con-
trol constitutes a real challenge to the autonomy of Hong Kong, since
the above-mentioned provisions enable the central authorities to exer-
cise their power, thus increasing the possibility of mainland interven-
tion in the region’s affairs.

The debate on such controversial provisions also reflects a basic
problem in the process of unifying Hong Kong with China. The legal
systems in capitalist Hong Kong and socialist China are definitely very
different in nature. The state organs in China are articulated accord-
ing to the principle of Yixing Heyi, that is, “a combination of legisla-
tive and executive powers.”?’ All powers belong to the people and the
people exercise their right by “electing” the NPC and the People’s
Congress at local levels. Thus, the NPC is supposed to be the most
representative organ and is directly responsible to the people. All
other state institutions, including the CPG and the people’s courts, are
subject to NPC supervision. Judicial independence, although stipu-
lated in Article 126 of the Chinese Constitution, has no real meaning,
since the judicial organ is totally subordinated to the NPC.

The supreme authority of the NPC represents the sovereign
power. In the eyes of Chinese leaders, it should be vested with those
powers for ultimate control, even if the HKSAR is to be granted a
high degree of autonomy. However, if the NPC were the ‘“‘actual”
supreme authority, elected by the people as the legitimate ruling au-
thority in China, the debate regarding the provisions in the BL would
be milder. Unfortunately, declaring the NPC the *“actual” supreme
authority completely ignores the role of the CCP. Political observers

37. See explanation of ““Yixing Heyi” in the Great Chinese Encyclopaedia, volume on
Law, Beijing, Great Chinese Encyclopaedia Press, 1984, pp. 702-703.
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tend to agree that the NPC is no more than a ‘“‘rubber stamp,”
although during the 7th Plenum of the NPC, held in April 1988, the
“rubber stamp” was said to be “hardened,” as delegates to the NPC
were more outspoken and critical of the CPG’s policies. The CCP is
really behind the master control over Chinese society, by virtue of its
domination of the state organs. If the party, with more than 40 mil-
lion members, were truly democratic, it would engender less concern
over power abuse among the people of Hong Kong, since Hong Kong
residents readily could understand that 40 million members more or
less represent the true “‘people’s” interests. However, the authorita-
rian nature of the party facilitates the concentration of power in the
hands of a power elite, which possesses vested interests both in the
“nomenklatura” and in the state organs.

The authoritarian nature of the state institutions and the pater-
nalistic ruling style of the CCP is in fact the fundamental factor that
stimulates the great debate between the “democrats” and the others
regarding the political structure of the future HKSAR.

b) On the Political Structure of the HKSAR

A high degree of autonomy for the HKSAR is also related to
another political concept—self-determination. This term is never
mentioned in the debate on the political future of Hong Kong, since
everybody is aware that its independence could never be a real option
for China. However, a true sense of self-determination, that is “to
decide our own fate by ourselves,” actually exists in Hong Kong, espe-
cially in the minds of the professionals and intellectuals in the terri-
tory. This is a common sentiment shared among the younger elites
who were born and bred in Hong Kong after the War. People living in
Hong Kong should be allowed to decide their own fate, and, ever since
the signing of the JD, a movement for democracy has been growing in
the territory.

Generally speaking, democracy means the political freedom to
choose people to run the government. In this sense, democracy does
not contravene the recovery of Chinese sovereignty over Hong Kong.
In the JD, it is specified that:

The legislature of the HKSAR shall be constituted by elec-
tions. The executive authorities shall abide by the law and
shall be accountable to the legislature.?®

What has the BL offered in response to the call for democracy?

38. JD, supra note 2, Annex I(I).
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From what we have learned from the provisions of the Draft BL,
on the division of power in the HKSAR, the methods of selecting or
electing the Chief Executive and constituting the legislature have not
been decided yet, and the relationship between the Chief Executive
and the legislature is not clear enough.

The key issue refers to the concept of accountability. The Execu-
tive authorities shall be accountable to the Legislative Council (LC) of
the HKSAR as stipulated in Article 64:

The executive authorities of the Hong Kong Special Ad-
ministrative Region must abide by the law and shall be ac-
countable to the Legislative Council of the Hong Kong
Special Administrative Region in the following respects:
They shall implement laws passed by the legislature and al-
ready in force; they shall present regular reports on their
work to the Legislative Council; they shall answer questions
raised by members of the Legislative Council; and they shall
obtain approval from the Legislative Council for taxation
and public expenditure.

However, it is not prescribed in the BL that the Chief Executive, as the
person who leads the executive authorities, should be accountable to
the LC. On the contrary, as stipulated in Article 43, the Chief Execu-
tive who is the head of the HKSAR and represents the region, shall be
accountable to both the CPG and the HKSAR. However, as head of
the government of HKSAR, why is he not accountable to the LC?

From what the provisions of the BL show, most members of the
BLDC are in favour of a very powerful Chief Executive. He is vested
with enormous power (as prescribed in Article 48), like that of a gov-
ernor in the colony. But the HKSAR will no longer be a colony. For
the sake of autonomy, do we still need an all-powerful Chief Execu-
tive, who will, in addition, not be accountable to the LC? Is the con-
cept of “check and balance” to prevent the abuse of power not
applicable to the HKSAR?

The numerous articles in Chapter IV on political structure should
be read as a whole. We notice that the LC is rather weak in keeping
the Chief Executive in check. There does exist an institutional mecha-
nism for checks and balances between the two organs, with the Chief
Executive being granted the right to dissolve the LC (Article 50),
while the latter can exercise the power of impeachment against the
Chief Executive (Article 72). But the conditions laid down for the
functioning of this mechanism clearly show that the Chief Executive is
in a relatively more powerful situation.
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According to Article 49, if the Chief Executive considers that a
bill passed by the LC is not in the overall interests of the HKSAR, he
may return it to the LC within three months for reconsideration. This
1s the same as current practice. The Governor has the right of vetoing
the bills passed by the LC, although no recent Governor has ever exer-
cised it.** However, if the LC passes the original bill again by no less
than a two-thirds majority, the Chief Executive must sign and promul-
gate it within a month. But, according to Article 50, the Chief Execu-
tive again can reject the bill passed by the LC and then dissolve the
latter. If the LC refuses to pass the budget or “other important bills,”
the Chief Executive also can dissolve the LC.

Under such circumstances the power of the legislature is signifi-
cantly restrained by the Chief Executive. The LC certainly could use
two other alternatives prescribed in the BL to check and balance the
Chief Executive, but their application is subject to strict conditions.

First, according to Article 52, if the newly formed LC has again
passed the original bill in dispute with a two-thirds majority after the
dissolution of the original LC, then the Chief Executive has to resign.
Nonetheless, it is obvious that in the new Council, it might not be
possible to have a two-thirds majority to overrule the decision of the
Chief Executive.

Second, according to Article 72, the LC can pass a motion of
impeachment with a two-thirds majority against the Chief Executive.
But a consensus view reached by two-thirds of the members is by no
means easy and it again restricts the use of that mechanism to check
the Chief Executive.

The power of the LC is seriously confined by Article 64. The
Council is not even vested with the power to investigate the acts of
executive authorities when problems arise, nor is it empowered to pass
any motion of impeachment against senior government officials except
the Chief Executive. The Executive Council, which assists the Chief
Executive in policy-making, is another powerful organ similar to the
current Executive Council presided over by the Governor.*®* How-
ever, this Council is not included in the Executive authorities and by
consequence need not be accountable to the LC.

All this illustrates that there is a weak legislative organ. The
enormous power possessed by the Chief Executive and the executive
authorities will be kept unchecked. Chinese jurists maintain that the

39. See OMELCO Standing Panel on Constitutional Development, “Report on the
Draft Basic Law,” August 1988, Hong Kong, para.5.3.
40. BL, Arts. 54, 55, and 56.
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legislative and executive organs should keep a dual relationship. It is
not only a relationship of “mutual checks and balances,” but also a
relationship of ‘“mutual cooperation.”*' This is a distinct characteris-
tic of the political structure of the HKSAR. It is different from the
theory of separation of powers, in which only the principle of checks
and balances is emphasized. Instead, “mutual cooperation” should be
stressed. ‘“Emphasis only on check and balance but not on coopera-
tion will not be favourable to the prosperity and stability of HKSAR.
That will cause the executive and legislative organs to be in a state of
paralysis or interminable conflicts.”*?

However, the question remains: if the authoritative Chief Execu-
tive and his vested power are not subject to a severe check and bal-
ance, would it be detrimental to the principle of a high degree of
autonomy and would it contravene the JD, in which the accountability
of gxecutive organ vis-a-vis the legislature is specified? The problem
relating to the Chief Executive would be even more serious if he is not
elected directly through universal suffrage. A Chief Executive “se-
lected” by a grand electoral college cannot earn the necessary legiti-
macy to rule the region. Rather he tends to serve sectoral interests. If
in that case he is vested with great power, the situation could become
worse as sectoral conflicts simmer. In any case, the whole process of
appointment of a Chief Executive who is “selected” by an electoral
college can be regarded as an “instrument of total control”*? exercised
by China.

Generally speaking, the political structure as outlined in the BL
tends to encourage a powerful Chief Executive, while the checking
power of the legislature is limited. At the same time, the relationship
between the central authorities and the HKSAR is a kind of
subordinate relationship within a unitary state. The Chief Executive is
the chief of the HKSAR government, but he is first of all the head of
the HKSAR. Narrowly speaking, he may be regarded as a representa-
tive of the CPG in governing the region in accordance with the BL.
For instance, he has to implement the directives issued by the CPG

41. Xiao Weiyun, “A Framework for designing the future political structure of Hong
Kong,” BLCC Reference Material CCBL-SECR-RMO08-880819, p. 5. The author earlier
has published an article entitled “A Study of the Political System of the Hong Kong Special
Administrative Region under the Basic Law,” Journal of Chinese Laws, No. 2, 1988, pp.
95-113. While the two articles are basically the same, some of the important points men-
tioned in the former (in Chinese) do not appear in the latter. For instance, the dual rela-
tionship mentioned here does not appear in the English text.

42. Xiao Weiyun, ibid., p. 5.

43. See Denis Chang, “How China Sees It,” in W. McGurn, ed., Basic Law, Basic
Questions, Hong Kong: Review Publishing Co., 1988, p. 132.
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with respect to relevant matters provided for in the BL, and to deal
with external affairs and other affairs authorized by the Central Au-
thorities.** As a consequence, the Chief Executive should be account-
able to both the CPG and the HKSAR.

The attitude of China toward the democratic development of
Hong Kong is rather passive and skeptical. In order to maintain a
capitalist Hong Kong, the “United Front” strategy tends to set the
capitalists as the main target. China wants to assure capitalists that
their interests will be well protected. But the suspicion of China con-
cerning democratic developments in Hong Kong is not generated only
by the anxieties of the capitalists, who are also suspicious of these de-
velopments. Rather, Beijing is very conscious of its role as a sovereign
power and thus it tries to seek the best institutional arrangement so
that the SAR can function more in accordance with the policy guide-
lines laid down by the CPG. The executive organ of the SAR as out-
lined in the BL is vested with enormous power but is immune from
severe check by the legislature. This ensures that, on key issues, the
CPG can intervene directly without being checked by the local legisla-
ture. This design is clearly welcome by China, as the model fits the
state policy for unification and stability, ensuring that the CPG can
have sufficient power and means to intervene.

¢) Rights and Duties of Citizens in the HKSAR

According to Article 3(5) of the JD, rights and freedoms of the
citizens in the HKSAR will be protected by law:

Rights and freedoms, including those of the person, of
speech, of the press, of assembly, of association, of travel, of
movement, of correspondence, of strike, of choice, of occu-
pation, of academic research and of religious belief will be
ensured by law in the HKSAR. Private property, ownership
of enterprises, legitimate right of inheritance and foreign in-
vestment will be protected by law.

When we seek a comparison between the above passage and the Bill of
Rights in Chapter 3 of the BL, three points should be taken into
consideration.

First of all, people compared Chapter 3 with Chapter 2 of the
PRC Constitution and discovered a lot of similarities. But the Bill of
Rights in the Chinese Constitution, although elaborately written, does
not guarantee the maximum degree of freedom to its citizens. When

44. BL, Art. 48.
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their rights are infringed, they may be denied necessary legal protec-
tion. Then what is the meaning of offering a Bill of Rights?

One of the deficiencies in the two Bills of Rights is that the two
clearly different concepts, rights and freedom, tend to be confused. In
Chinese, the word freedom is always understood as equivalent to the
concept of liberty. In fact, as shown in a Chinese dictionary, freedom
is ziyou, while liberty is ziyouquan, which means literally, the “right of
freedom” or “right of having freedom.” If one has the “right” to do
something, other people must respect his actions. On the contrary, if
one is “free” to do something, there may be no obligation by third
parties to respect his actions; he, in fact, may have to respect others’
freedoms as well in doing what he wants. That is to say, freedom is
not unlimited; one can enjoy his freedom provided that other peoples’
freedoms are not infringed as a result. But a right can never be in-
fringed in any case. In all international documents on human rights,
such as the International Covenant on Civil and Political Rights or the
World Declaration of Human Rights, it is always specified, for in-
stance, that one shall have the “right to freedom of thought, con-
science and religion,” or “the right to freedom of expression.”**

While the JD mentions ambiguously “rights and freedoms,” at
the same time, in the BL, such as in Article 26, only “freedom” is
mentioned:

Hong Kong residents shall have freedom of speech, of the
press and of publication; freedom of association, to form and
join trade unions, and to strike; and freedom of assembly and
of demonstration.

As in the case of the Chinese Constitution, if this is not a “right,” then
this has to be subject to some other conditions. If one has the freedom
to do something but intrudes on the freedom of others, then his acts
must be restrained through legal means. This restraint actually is pro-
vided in Article 39 of the BL, which stipulates that:

The rights and freedoms enjoyed by Hong Kong residents
shall not be restricted unless prescribed by law. But such
restrictions shall not go beyond the necessity for the mainte-
nance of national security, public order, public safety, public
health, public morals and for the safeguarding of the rights
and freedoms of other persons.

This imposes serious constraints to the freedoms listed in Article 26.

45. International Covenant On Civil and Political Rights, 999 U.N.T.S. 171 (Dec. 16,
1966), Arts. 18 and 19.
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If a group of people want to go on strike, they are allowed to do so
according to Article 26, but they cannot infringe the freedom of others
as prescribed in Article 39. Obviously, the “necessity for the mainte-
nance of national security,” as well as other necessities, can become a
pretext for the state to suppress the strike.** Thus, such provisions
actually empower the government to restrict the exercise of these
rights, although the original purpose of a Bill of Rights is just the
opposite: to defend the rights of citizens against intrusion by the state.
It seems that the sovereign state is more anxious to ensure that peace
and order prevail in the SAR and, as a consequence, it requires over-
whelming control.

Second, as has been mentioned by some critics before, the legisla-
ture in the HKSAR will play an important role in guaranteeing the
civil liberties of its inhabitants. The courts only have the power to
interpret the law. If the legislature passes a law to restrict or remove a
person’s freedom, the court has no choice but to apply and interpret it.
An observer notes: “so how far civil liberties will be preserved de-
pends on what kind of law the future legislation will make and that
depends on what kind of future legislature Hong Kong will have, espe-
cially how independent it can be from the executive.””*’ Following our
analysis in the section on political structure, a strong executive may
face a weak legislature. If the executive wants strong social control,
civil liberties might be encroached upon through legislature acts which
could be passed to restrict human rights.

Thus, the word “unlawful” that always appears in Chapter 3, has
no meaning at all in guaranteeing the rights of citizens. For instance,
Article 27 stipulates that “Hong Kong residents shall not be unlaw-
fully arrested, detained or imprisoned.” But it seems that the drafters
of the BL have overlooked the fact that a “lawful” arrest also can be
illegitimate or unreasonable, especially in an authoritarian state.
These provisions in fact empower the legislature to restrict rights, thus
enabling the legislature to decide to what degree citizens can enjoy
human rights. So, what is prescribed in the provisions is not a real
protection against encroachment of human rights by the authorities,
but only that rights can be restricted by passing laws, using such pre-
texts as safeguarding the national unity. This can be clearly illustrated
by Article 22, which states:

46. This in fact happened in January 1987 during the student movements in Shanghai.
The students were allowed to congregate, but the police said they had no right to “congest
the traffic” and they were forced to congregate either in the school campus or in the parks.

47. Margaret Ng, “Sorry Chapter in the bid for human rights?’ South China Morning
Post (Hong Kong), 13 July 1988, p. 21.
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The Hong Kong Special Administrative Region shall pro-
hibit by law any act designed to undermine national unity or
subvert the Central People’s Government.

Legally speaking, the word ‘“‘unlawful” should be replaced by “‘ar-
bitrary,” which carries the sense of illegitimate, unreasonable and un-
justifiable: such a term also is used in the common law system.

Briefly, an adequate safeguard for human rights requires the es-
tablishment of institutional mechanisms for circumscribing executive
and legislative power. Thus, the form of political structure to be set
up will be vital to the guarantee of human rights.

Third, in Chapter 3, the right to “due process of law,” which
exists in common law practice and guarantees the rights of a person
after being arrested, is not even mentioned. Other serious omissions
include:

(1) the right to life;

(2) protection against torture and cruel, inhuman or de-
grading treatment or punishment;

(3) freedom from- forced or compulsory labour;

(4) the right to prompt and fair trial;

(5) the right not to be subjected to retroactive criminal law.

In order to provide for maximum safeguards, we are convinced
that the two international covenants on Human Rights should remain
applicable to Hong Kong, as the JD, Annex I (XIII), specifies:

The provisions of the International Covenant on Civil and
Political Rights and the International Covenant on Eco-
nomic, Social and Cultural Rights as applied to Hong Kong
shall remain in force.

However, in the BL, it is stipulated in Article 38 that,

The provisions of the “International Covenant on Civil and
Political Rights” and the “International Covenant on Eco-
nomic, Social and Cultural Rights” as applied to Hong Kong
shall be implemented through legislation by the Hong Kong
Special Administrative Region.

Since Britain is the signatory country of the two covenants, while
China is not, the two covenants should be accorded legal status in the
HKSAR; that is, they should be integrated into the BL, in order to
fully safeguard the rights and freedoms of people in Hong Kong.
Hence, the rights of inhabitants can be protected through legislation,
and the judicial organs also will be bound by the two covenants.

But, it is doubtful that China, itself not a signatory country of the
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two covenants, would allow the HKSAR, which enjoys “guided” au-

tonomy only, to incorporate formally the documents directly into the
BL.

IV. CONCLUSION

The draft BL lays down the framework for the future political
institutions and legal system of the HKSAR. Although some issues—
such as the election or selection of the Chief Executive, the formation
of the first LC, the structure and functions of the Basic Law Commit-
tee, and the method of setting up the first government in the HK-
SAR—are not yet very clear and remain topics of debate, some ideas
can be derived from our analysis of the BL. The crucial question con-
cerns the relationship between the central authorities and the HK-
SAR. Although the BL is said to be the best guarantee of any high
degree of autonomy enjoyed by the HKSAR, we are skeptical of this
argument, simply because the powers of the NPCSC in relation to the
HKSAR are not well circumscribed. Instead of providing a legal
foundation for the autonomous region, the BL enables the central au-
thorities to exercise supreme power in case of necessity. It limits the
scope of powers enjoyed by the HKSAR, but no provisions are avail-
able in the Chinese Constitution to check upon the exercise of power
by the CPG. This empowers the CPG to intervene as a last resort,
under the pretext of “exercising the sovereign power,” a highly re-
garded principle in China, in times of critical situation.

However, in order to achieve a high degree of autonomy, the HK-
SAR must be granted exclusive jurisdiction within the territory.
There must be a real and clear division of powers between the SAR
and the CPG. With no provisions of self-restraint on the part of the
CPG, and a scenario in which the Chief Executive of the HKSAR,
who is accountable to the CPG, is granted enormous power against
the relatively weak legislature, it ensures that the policies of China
regarding her relationship with Hong Kong can be implemented.

The essence of such a policy is based on the “utility” of Hong
Kong in *“serving” the socialist mainland. However, though there is
no objection in Hong Kong regarding this principle, the integration of
a capitalist territory into the socialist motherland does create
problems.

There are three basic contradictions. First of all, there is the con-
tradiction between the two legal systems. The organization of socialist
state institutions embodies the principle of a “combination of legisla-
ture and executive power.” There is no need to have any “checks and
balances’” mechanism, and the judicial organs must be accountable to
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the NPC. On the other hand, capitalist Hong Kong practises a com-
mon law system in which judicial independence is emphasized. Now
the BL, which is subordinate to the Constitution and enacted by the
NPC, must seek to harmonize the contradiction between the two legal
systems. How this is done remains to be seen. But there is a fear in
Hong Kong that while the absolute power of the CCP remains un-
checked, the integration of Hong Kong into the motherland will en-
able Chinese political practices to be applied to Hong Kong.

Second, there is the contradiction between state and society. In
China, the party-state ‘““directs” the society; intervention in civil soci-
ety is not considered unusual. In the West, the state “‘serves” society.
Accordingly, the state organs are all servants of the people, and they
thus are subject to the people’s supervision through votes. In colonial
Hong Kong, democracy never existed, but under British rule, Hong
Kong has benefitted from the western concept of the state-society rela-
tionship. The result is a limited government and a large degree of
freedom enjoyed by the people. Will a strong executive authority and
a weak legislature, as proposed in the BL, facilitate a change in the
state-society relationship that resembles more closely the Chinese
style?

Finally, there is the contradiction between the center (the main-
land) and the periphery (the region). Should the periphery, as in the
Chinese political tradition, always be subordinate to the center in or-
der to achieve a highly powerful centralized state? Is there a sacred
relation between unification and prosperity? If the country is not
united, but other parts of China, namely Hong Kong and Taiwan, re-
main more prosperous under different regimes, then people may ask:
why unify? Would unification by a centralised state guarantee contin-
ued prosperity?



CHAPTER IV

OPINION ON THE DRAFT HONG KONG BASIC LAW*
William Wade**

A. WHAT SORT OF AUTONOMY?

1. The first and vital question is what is to be the nature of the
“high degree of autonomy” which the Hong Kong Special Adminis-
trative Region is to enjoy. Is it to be constitutional independence, se-
cured by effective legal guarantees finally justiciable in Hong Kong?
Or is to be guaranteed merely by political undertakings and the inter-
national obligations stated in the Joint Declaration? Autonomy of the
latter kind is a common phenomenon in the British Commonwealth,
where numerous territories have for long periods been subject to the
sovereign powers of the Westminster Parliament, but have neverthe-
less in practice enjoyed effective autonomy under settled political prin-
ciples and conventions. Hong Kong’s present autonomy is of this
kind, and so was that of Canada before the Canada Act 1982 and that
of Australia before the Statute of Westminster 1931. Autonomy of the
other kind, backed by enforceable legal guarantees, is possessed by the
component states of federal countries, for example, the states of the
United States of America and of Australia and the Canadian prov-
inces. The essence of their legal autonomy is that they possess powers
which cannot be invaded by the central government except through
some established process of constitutional amendment; and that any
dispute is justiciable by a Supreme Court. Autonomy of this kind,
therefore, is effectively protected by law.

2. The Joint Declaration says nothing expressly about whether
the “high degree of autonomy” is to be of the legal or of the political
kind. It has much to say about the division of responsibilities after
1997 but it has nothing to say about who is to have the last word when
the inevitable demarcation disputes arise. Nevertheless it seems clear
to me from the general tenor of the Declaration, as well as from obvi-
ous political and legal circumstances, that the intention must be that

* This opinion was given o The Law Society of Hong Kong on July 12, 1988.
** Professor at Gonville and Cains College, Cambridge, England, the United
Kingdom.

(81



82 CONTEMPORARY ASIAN STUDIES SERIES

the Hong Kong SAR is to enjoy genuine legal autonomy, with effec-
tive judicial protection. Admittedly Hong Kong will not be part of a
federation, but the special arrangements set out in the Joint Declara-
tion represent a unique constitutional amalgam of two wholly dispa-
rate legal systems. Autonomy of the political kind, depending merely
on convention and international good faith, would be entirely insuffi-
cient in the circumstances of the transfer of sovereignty over Hong
Kong from the United Kingdom to China. It can operate only where
there is an established political and legal framework within which con-
ventions can become established and operate reliably, as they have
done so often within the British Commonwealth. These necessary cir-
cumstances are completely absent in the Hong Kong-China situation.
Furthermore, the conception of the relationship between law and poli-
tics is entirely different in China, where legal remedies against the state
are not available, the judiciary play little part in public law, and the
rule of law as established in British countries is unknown. Another
pointer is the emphasis in the Joint Declaration on “final adjudica-
tion” in Hong Kong (Article 3(3)), which implies that the Hong Kong
courts are to have final jurisdiction over all legal questions arising in
Hong Kong, saving only those concerning foreign affairs and defence.

3. I conclude therefore that the Joint Declaration entitles Hong
Kong to expect effective legal guarantees for its “high degree of auton-
omy”. I conclude also that these guarantees must be finally justiciable
in Hong Kong. The Chinese judicial system, so far as I understand it,
is quite unsuitable for dealing with the questions that may arise, since
it makes no provision for legal remedies against the state or for pro-
tecting the constitutional status of a particular territory. The great
political changes and upheavals that have taken place in China during
the last half century are another significant factor. I do not see, there-
fore, how the framers of the Joint Declaration can have contemplated
any kind of autonomy other than one with final legal protection in
Hong Kong.

B. THE CHINESE CONSTITUTIONAL ASPECT

4. Tt is self-evident that the draft basic law conflicts fundamen-
tally with the constitution of the People’s Republic of China. The
whole concept of “‘one country - two systems” is irreconcilable with
Article 1 of the Chinese Constitution, enshrining the socialist system,
and with numerous other provisions, such as Articles 6-10, which re-
quire state or collective ownership of economic resources, means of
production, mineral resources, etc. Article 31 authorizes the establish-
ment of special administrative regions, and the making of laws for
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them, but it contains nothing to suggest that such laws may conflict
with the constituion. Article 5, on the other hand, provides expressly
that no laws or administrative or local rules may contravene the con-
stitution. It is thus clear, at least in the eyes of an English lawyer, that
the Chinese constitution and the Basic Law will inevitably be in con-
flict. Furthermore, Article 17 of the Draft Basic Law, providing that
laws enacted by the National People’s Congress or its Standing Com-
mittee will not be applied in the HKSAR, except in the stipulated
cases, represents an attempt to fetter the sovereign legislative power of
the National People’s Congress which most British constitutional law-
yers would hold to be ineffective.

5. It is a measure of the width of the gulf between British and
Chinese constitutional thinking that none of the authors of the four
articles from the Journal of Chinese Law [For titles of these articles,
see Bibliograph in pp. 145-146 of this book], which have been shown
to me, all of whom are lawyers and members of the basic law drafting
committee, make any mention of these problems. This is probably be-
cause the Chinese legal system makes no provision for the legal adjudi-
cation of questions of this kind, so that Chinese lawyers assume that
any law enacted by the National People’s Congress is inherently valid,
anything to the contrary in the constitution notwithstanding.

6. Constitutional difficulties of this kind can simply be obviated
by recourse to Article 64 of the Chinese constitution. This provides
that the constitution may be amended on the proposal of the Standing
Committee of the NPC or of one-fifth of the deputies, if adopted by a
vote of more than two-thirds of all the deputies. The PRC govern-
ment should be asked to ensure that these requirements are observed,
so that enactment of the Basic Law will automatically amend the con-
stitution to the extent necessary.

C. PROVISIONS OF THE DRAFT BASIC LAW

7. I will comment now on the provisions of the Draft Basic Law
whose legal implications are of concern to the people of Hong Kong.
In doing so I note that this is only the first round of consultations and
that there will be a further round in 1989 (see page 4 of the DBL
[Draft Basic Law] booklet); that a number of alternative proposals are
included at the end of the booklet (page 91 onwards); that the four
articles in the Journal of Chinese Law, already referred to, mention
vigorous disagreements among the Chinese members of the drafting
committee; and that several of those members consider that some of
the central provisions need further study and amendment. The scope
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for negotiation and the prospects for obtaining substantial amend-
ments are therefore, I hope, quite favourable.

Article 16

8. This Article deals with the possibility of conflict between the
Basic Law and legislation enacted in the Hong Kong SAR. Part II of
Annex 1 of the Joint Declaration provides that laws enacted by the
Hong Kong SAR legislature which are in accordance with the Basic
Law and legal procedures shall be regarded as valid. But it does not
say who is to decide any dispute as to whether or not there is a conflict
between them.

9. The context suggests that that question is to be decided by
the courts of Hong Kong; and it is obvious that many such questions
may arise in the course of litigation in Hong Kong which the Hong
Kong courts will have to decide, as Article 169 expressly allows. But
Article 16, in addition, gives a power of veto over Hong Kong legisla-
tion to the Standing Committee of the National People’s Congress if it
considers that it conflicts with the Basic Law “or legal procedures”;
and Article 172 confers a similar power over previous Hong Kong
laws. These proposals naturally cause concern in Hong Kong, since
they would allow a political body in China to strike down any Hong
Kong legislation for alleged inconsistency with the Basic Law. On the
other hand it must be admitted that the government of China has a
legitimate concern with Hong Kong legislation, and can reasonably
ask for some assurance that it shall accord with the new status of
Hong Kong as an integral part of China. On this question someone
must be entitled to the last word, and there is a genuine dilemma.

10. It may be noted that even on the Chinese side it has been
suggested that the last word should rest with the Hong Kong courts;
see page 92 of the DBL booklet, top of page. It may be noted also that
there is no suggestion from the Chinese side that the last word should
rest with any Chinese court, probably because of the different Chinese
attitude to constitutional questions which I have already mentioned.

11. The question whether Hong Kong legislation conflicts with
the Basic Law is a legal question, and in my opinion it is basically
wrong that it should be determined by a political body in China. A
general power of veto is also inconsistent with the very limited powers
of the National People’s Congress to legislate for Hong Kong under
Article 17. In my opinion, the National People’s Congress should be
concerned with Hong Kong legislation only if it comes within the stip-
ulated exceptions of Article 17, namely defence and foreign affairs and
“national unity and territorial integrity”, which need to be further de-
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fined. Consequently I think that there is a good case for asking for
Article 16 to be deleted, thus leaving the adjudication of conflicts for
final decision by the courts of Hong Kong.

12. In his article in the Journal of Chinese Law (1988, page 76)
Wu Jianfan contends that this function would be completely incom-
patible with the Hong Kong legal system, since questions of conflict
could only be decided as particular cases arose. 1 do not think that
there would be any such incompatibility, since British courts are en-
tirely familiar with questions of this kind, and the rules of locus standi
are now so liberal that such questions can be raised at any time by
private citizens and, equally well, by governments: see, for example,
Blackburn v. Attorney General [1971] 1 WLR 1037 and R v. H M.
Treasury ex parte Smedley [1985] QB 600.

13. An alternative solution, which might be more acceptable to
China, might be to set up a special constitutional court or tribunal, to
which questions of the legality of Hong Kong legislation could be re-
ferred. I return to this possibility at the end of this Opinion.

Article 17

14. Article 17 seems basically satisfactory, in that it restricts the
power of the National People’s Congress to legislate for Hong Kong to
matters of defence and foreign affairs and matters of “national unity
and territorial integrity”, being outside the limits of Hong Kong’s
“high degree of autonomy”. Even in those cases the laws of the Na-
tional People’s Congress are to be applied in Hong Kong by the Hong
Kong Government on the directives of the State Council, subject only
to a default power whereby, in the last resort, the State Council of the
PRC may make decrees. The application of PRC laws, within these
stipulated areas, will in all normal cases be a matter for the Hong
Kong Government and finally justiciable in the Hong Kong courts.
All this, however, is subject to what I say below about Article 169.

15. The one flaw in Article 17 is that the meaning of “other laws
which give expression to national unity and territorial integrity’” needs
elucidation. As it stands this formula is far from precise, and there is a
danger that it might be stretched so as to cover wide areas of political
legislation, instead of being confined, as it should be, to matters such
as territorial boundaries, nationality, the national flag and the national
anthem. Wu Jianfan concedes in his article (page 79) that the lan-
guage of this provision requires further deliberation and improvement.
This therefore ought to be negotiable.
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Article 18

16. The third paragraph of Article 18 contains the fundamen-
tally objectionable provision that the courts of the Hong Kong SAR
shall have no jurisdiction over “‘cases relating to the executive acts of
the Central People’s Government”. It goes on to provide, inconsis-
tently, that when questions concerning executive acts of the Central
People’s Government arise in any legal proceeding, the Hong Kong
courts shall seek the advice of the Chief Executive, who has to “obtain
a certificate from the standing committee of the National People’s
Congress or the State Council”, before issuing a statement which is to
be binding on the courts. Evidently then the court is expected to de-
cide the case accordingly, even though the opening words of the para-
graph say that it has no jurisdiction over it.

17. The exemption of executive acts of the CPG from the juris-
diction of the courts is such a startling proposition that I thought at
first that the “‘executive acts”” must mean acts concerning defence and
foreign affairs, which are mentioned in the same sentence and are the
accepted limitations on the jurisdiction of the Hong Kong courts. But
I doubt if that is right. ‘In the only one of the four articles in the
Journal of Chinese Law which makes any reference to this question,
Professor Xiao Weiyun mentions (at page 112) with approval but
without explanation the suggestion “that courts of the Hong Kong
SAR should have no jurisdiction over the administrative behaviour of
the Central People’s Government, acts of a purely political nature, or
over acts committed in the name of the State”. That seems to show
that the intention of the Chinese draftsmen is to exempt all acts of the
Chinese Government which are of a political or administrative charac-
ter. Yet at the same time Article 21 very properly forbids departments
of the CPG to interfere in the autonomous affairs of the Hong Kong
SAR and requires their personnel to abide by the SAR’s laws.

18. Here again we are faced by the immense gulf that separates
Chinese and British constitutional principles. As I found on my own
visits to China, there is no provision in Chinese law for bringing legal
proceedings against the State or its administrative organs. The whole
realm of administrative law, so familiar and so conspicuous in the
British system, is simply unknown in China. It is natural for a Chi-
nese lawyer to suppose that there can be no legal remedies against the
state, and that the courts of Hong Kong should no more have power
to question acts of the Chinese Government than have the courts in
mainland China. But if the Chinese doctrine is made part of the law of
Hong Kong, it would undermine all the provisions about autonomy,
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the legal system and the power of final adjudication which the Joint
Declaration and the Basic Law are intended to protect.

19. If all executive acts of the Central People’s Government are
to be outside the jurisdiction of the Hong Kong courts, the CPG is
placed above the law and can do whatever it likes. It could make
arrests, seize property, enforce restrictions or controls, and in effect it
would have unlimited and uncontrollable executive powers. The rule
of law, which in the British system requires that the government obey
the law as declared by the courts, would no longer operate. This
would flatly contradict the assurance in the joint declaration that “the
laws currently in force in Hong Kong will remain basically un-
changed” (para. 3(3)) and that ‘“‘every person shall have the right to
challenge the actions of the executive in the courts” (Annex I, Pt XIII,
2nd sentence). It would also contradict the assurance of “a high de-
gree of autonomy”, since the CPG could not be prevented from in-
fringing that autonomy in any way whatever.

20. There is nothing in the Joint Declaration which could justify
this part of Article 18, which can only be characterized as fundamen-
tally unacceptable. That it is not regarded as necessary by at least
some of the Chinese framers may be seen from “Alternative 2” on p.
94 of the DBL booklet, which omits the objectionable passage but pro-
vides, quite reasonably, for the Hong Kong legislature to make regula-
tions for the handling by the Hong Kong courts of matters relating to
agencies of the PRC.

Article 169

21. This article confers the power of interpretation of the basic
law on the Standing Committee of the National People’s Congress and
obliges the Hong Kong courts to follow the Standing Committee’s in-
terpretations. It provides also that the Hong Kong courts may inter-
pret the basic law in adjudicating cases before them, but that if the
case involves defence, foreign affairs “and other affairs which are the
responsibility of the Central People’s Government”, the Hong Kong
courts must seek an interpretation from the Standing Committee of
the NPC. It may be noted that this last procedure conflicts with the
procedure prescribed for the same classes of cases in Article 18, which
requires reference to the Chief Executive in Hong Kong who must
then refer to the Standing Committee of the NPC or the State Council.

22. The power of interpretation is an absolutely vital power.
The power to interpret a law is a power to lay down the law, and if
committed to a political body such as the Standing Committee of the
NPGC, it is in effect a power of legislation. But the NPC’s power to
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legislate for the Hong Kong SAR is severely restricted by Article 17,
as already mentioned, and its power of interpretation should be simi-
larly restricted. If the Basic Law is to contain a general power of in-
terpretation, legally protected against abuse, it is essential that it
should be committed to a judicial body. Since the Chinese draftsmen
themselves do not suggest that any judicial body in mainland China
should be involved with the affairs of Hong Kong, it follows that the
power of interpretation should belong to the courts of Hong Kong and
fall within their power of final adjudication.

23. It must be admitted that the Chinese Government have a
legitimate interest in seeing that the meaning of the Basic Law is not
distorted by perverse interpretation by the Hong Kong courts. The
independence of those courts, and the respect in which they are held
by the Chinese community in Hong Kong, ought to give sufficient as-
surance. Possibly, however, consideration should be given to the pos-
sibility of establishing a mixed court or tribunal for the resolution of
disputed cases, which I mention at the end of this Opinion.

ARTICLE 170

24. This article confers the power of amendment of the Basic
Law on the National People’s Congress of the PRC. Amendments
may be proposed by the Standing Committee of the NPC, the State
Council and the Hong Kong SAR. Proposals from the SAR are to
require the consent of the Chief Executive, plus two-thirds of the
Hong Kong deputies to the NPC, plus two-thirds of the Hong Kong
legislature. In all cases the Committee for the Basic Law of the Hong
Kong SAR must first be consulted.

25. An important restriction in this article is that “no amend-
ment to this law shall contravene the established basic policies of the
PRC regarding Hong Kong”. Those policies are set out in detail in
para. 3 and Annex 1 of the Joint Declaration and para. 3(12) declares -
that they are to remain unchanged for fifty years. The power of
amendment is therefore very limited, and is made subordinate to the
Basic Law. Once again, neither the Joint Declaration nor the Draft
Basic Law say anything about who is to decide, in case of dispute,
whether an amendment contravenes the basic policies. But since
under Article 169 the Hong Kong courts are empowered to interpret
the Basic Law in adjudicating cases, it seems clear that their powers of
final adjudication extend to deciding that question in any case where
there is an argument about the validity of an amendment.

26. Accordingly I do not see any serious danger in the power of
amendment in Article 170. But it remains of importance to secure a
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suitable limitation of the power of interpretation which Article 169
proposes to confer on the Standing Committee of the NPC.

Article 171 and Annex II1

27. Article 171 and Annex III prescribe special arrangements
for constituting the first government and the first Legislative Council
of the Hong Kong SAR. The essence of the procedure is that the
National People’s Congress of the PRC will establish a Preparatory
Committee which in turn will appoint an Election Committee, to be
composed entirely of permanent residents of Hong Kong and broadly
representative, with fixed proportions from five different categories of
Hong Kong residents. The Election Committee is also to recommend
the candidate for the first Chief Executive “through local consultation
or through local election after consultation”.

28. The relevant provisions of the Joint Declaration are that the
Chief Executive will be appointed by the CPG “on the basis of the
results of elections or consultations to be held locally”; and that “the
legislature of the Hong Kong SAR shall be constituted by elections™.
Nothing is said about the election of the first legislature and Chief
Executive being made by any different procedure from normal elec-
tions. On the other hand, there are many forms of elections, both di-
rect and indirect, so that it cannot be said that any particular
procedure is required by the Joint Declaration. Nevertheless the pro-
cedure proposed in Annex III savours more of appointment than of
election; and the words of the English text “shall be constituted by
elections” (as opposed to “by election™) suggest some much more
democratic style of election than that proposed in Annex III.

29. Although Annex III contains detailed provisions about the
Election Committee, it does not state what the size of that Committee
is to be. If it is to be a very numerous body, it might possibly be
accepted as providing a sufficiently democratic and representative ba-
sis for the constitution of the first government of the new region, but if
it is to be a relatively small body, it would not seem to provide the
mechanism contemplated by the Joint Declaration.

30. It is difficult to extract from the joint declaration any clear
directions as to the system of elections, but the position ought to be
negotiable between the Chinese and British sides.

31. The system of elections may be subject to modification from
time to time under the arrangements proposed in Articles 45 and 67.
The purpose of these seem to be to provide for a gradual broadening of
the electorate by stages when the new constitution has settled down
and proved capable of functioning smoothly. Any such modifications
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are to require the consent of a two-thirds majority of the members of
the Hong Kong Legislature, so that there is a safeguard against their
being contrary to the wishes of Hong Kong. 1 do not see anything
sinister in these provisions.

D. A POSSIBLE CONSTITUTIONAL SOLUTION

32. I have made it clear in this Opinion that there are certain
proposals in the Draft Basic Law which are contrary to the provisions,
express or implied, of the Joint Declaration. In those cases Hong
Kong and the British Government are clearly entitled to insist on
amendments. In a number of other cases, however, the position is not
so clear. Throughout the Joint Declaration there is a general lack of
provision for powers of final determination in the case of demarcation
disputes arising out of the division of powers and responsibilities.
There may be some danger that in discussing these the two sides will
simply be at loggerheads, with each insisting upon having the last
word.

33. The natural suggestion to make in that situation is that con-
sideration should be given to setting up some sort of constitutional
court or arbitral tribunal, of the kind briefly mentioned already in pa-
ras. 13 and 23 above. A court of this kind exists in France and a
somewhat similar one has existed in Cyprus. A possible plan would be
to set up a constitutional court with three British and three Chinese
judges with, in addition, a President from some third country ap-
pointed by agreement between both sides. The court could be given
jurisdiction to decide a number of the questions discussed in this opin-
ion, for example whether a law passed by the Hong Kong legislature
was in conflict with the Basic Law (Article 16); whether a law passed
by the National People’s Congress or its Standing Committee was gen-
uinely restricted to matters of defence, foreign affairs, national unity
and territorial integrity (Article 17); what is the correct interpretation
of a disputed provision of the Basic Law (Article 169); and whether an
amendment of the Basic Law made by the National People’s Congress
was contrary to the established basic policies as set out'in a Joint Dec-
laration (Article 170).

34. We must naturally hope that the present negotiations will
lead to results satisfactory to Hong Kong without adding more com-
plications to those already under discussion. But if the negotiations
should reach a point of deadlock, some device of the kind I mention
might provide a solution.
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“Chapter II, The Relationship between the Central Authorities and
the Hong Kong Special Administrative Region,” in Martin Lee and
Szeto Wah, The Basic Law, some basic flaws, Hong Kong: 1988, pp.
12-22.*

Article 16

The Hong Kong Special Administrative Region is vested with legislative
power.

Laws enacted by the legislature of the Hong Kong Special Administra-
tive Region shall be reported to the Standing Committee of the NPC for the
record. The reparting for record shall not affect the entry into force of such
laws.

If the Standing Committee of the National People’s Congress, after
consulting its Committee for the Basic Law of the Hong Kong Special
Administrative Region (note), considers that any law of the Region is not in
conformity with this Law or legal procedures, it may return the {aw in ques-
tion for reconsideration or revoke it, but it shali not amend it. Any law
returned for reconsideration or revoked by the Standing Committee of the
National People’s Congress shall immediately cease to have force. This ces-
sation shall not have retroactive effect.

Note: At page 89 of the Draft Basic Law,the proposal on the establish-
ment of the Committee for the Basic Law of the HKSAR is set out as follows:

The proposal on the establishment of the Committee for the Basic Law
of the Hong Kong Special Administrative Region put forwa:d by the Sub-
group on the Relationship between the Central Authorities and the Hong
Kong Special Administrative Region reads as follows:

(1) Name: To be called tentatively the Committee for the Basic Law of the
Hong Kong Special Administrative Region of the Standing Committee of the
National People’s Congress.

[2) Affiliation: To be a subordinate organ of the Standing Committee of the
National People’s Congress.

(3) Duties: To study and submit its views to the “National People’s Con-
gress or its Standing Committee on the following questions:

(a) Questions on whether laws enacted by the legislature of the Hong

Kong Special Administrative Region are in conformity with the Basic
Law and legal procedures {Article 16 of the Draft Basic Law for Solici-
tation of Opinions);

{b)Questions relating to the applicability of nation-wide laws in the

Hong Kong Special Administrative Region {Article 17);

* Martin Lee and Szeto Wah are Hong Kong Members of the Basic Law Drafting
Committee.

€2))



92 CONTEMPORARY ASIAN STUDIES SERIES

who have a deep knowledge of the law and a thorough understanding of the
nuances of the legal terminology peculiar 1o the legal system of the HKSAR. It is
therefore only sensible to reserve the task 1o the courts of the HKSAR. Under the
present system, the courts in Hong Kong have to observe well-recognized legal
principles in interpreting statutes. An example of such a principle is “the pre-
sumption against violation of international law”. Since this process is a highly
technical one, involving the interpretation of the relevant article of the Basic Law
as well as the law passed by the HKSAR legislature. it is by no means clear that
the Standing Committee of the NPC would be able to observe these principles and
be in a better position to come up with the correct result. Of course there will be
many legal experts working under the Standing Committee of the NPC as well as
in the proposed Basic Law Committee; but since their experience add expertise
do not relate to our system of law, one wonders whether it is not better to leave the
job to the experienced and internationally renowned judges in the Court of Final
Appeal.

Furthermore, the courts Hong Kong are at present the only authority to inter-
pret the laws in Hong Kong, with the sole power to declare invalid any law that
does not conform with our constitution, that is, the Letters Patent and the Royal
Instructions. It is but a tiny though logical step forward to entrust the Count of
Final Appeal, being the highesi judicial organ of the Region, with the task of
deciding on the constitutionality or otherwise of all laws passed by the HKSAR
legislature by following the example of the U.S. Supreme Court. In this way, we
believe that the people of Hong Kong will have more confidence in the laws that
are passed by the HKSAR legislature.

Suggested provision

To amend paragraph 3 of this Article as follows:

“If the Standing Committee of the National People’s Congress, afier consult-
ing the Committee for the Basic Law of the Hong Kong Special Administrative Reg-
on, considers any law of the Region not to be in conformity with this Law or legal
procedures, it may refer the law in question to the Court of Final Appeal for its con-
stderation. If that Court considers the law or a part thereof not to be in conformity
with this Law or legal procedures, it may declare that the law or the part thereof
null and void; but the declaration shall not have retroactive effect.”

(3) Basic Law Committee

(a) The Basic Law Commitiee is where the conflicts between the CPG and the
HKSAR are to be resolved. Its main function is to assist the CPG and the
HKSAR in arriving at a consensus on the interpretation and implementation
of the Basic Law. Of course, if our proposed amendments to Articles 16, 17
and 169 are accepted, then the delineation of the high degree of autonomy of
the HKSAR will become much clearer, and the jurisdiction of the courts of
the HKSAR will also be ensured. In these circumstances, the need for the
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(c) Questions relating to the interpretation of the Basic Law [(Article
169); and :

[d)Questions relating to the amendment of the Basic Law (Article 170).
(4) Composition: To be composed of mainland members and Hong Kong

members, including persons from the legal profession, appointed by

the Standing Committee of the National People’s Congress.. The

number of its members and the proportions of its composition remain

to be determined. .

Comment
(1) Legislative power of the HKSAR

The provision for the legislative power of the HKSAR is already contained in
Article 2 of the Draft; and this Article elaborates on the extent of such power. Sec-
tion I of Annex [ to the Joint Declaration contains an important elaboration which
reads: “The legislative power of the HKSAR shall be vested in the legislature of
the HKSAR.” This provision has not been fully reflected in the Draft. We there-
fore suggest that paragraph 1 of Article 16 of the Draft should be amended in
accordance with the prevision in the Joint Declaration.

Suggested provision

To amend the first paragraph of this Article as follows:
“The legislative power of the Hong Kong Special Administrative Region shall
be vested in the legislature of the Hong Kong Special Administrative Region.”

(2) Review of the Constitutionality of laws passed by the HKSAR

Although the Joint Declaration provides that the laws enacted by the HKSAR
legislature which are in accordance with the Basic Law and legal procedures shall
be regarded as valid, it does not mention who will decide whether such laws are
or are- not in conformity with the Basic Law or legal procedures. But the Joint
Declaration makes it quite plain that the common law shail continue to apply to
the HKSAR after 1997. And in a common law system, all the laws passed by the
legislature are to be construed by the courts and not by the executive or the legis-
lature. The position is entirely different in the PRC, where the Standing Commit-
tee of the NPC is specifically enjoined to interpret all the laws of China, including
the Chinese Constitution. The power conferred upon the Standing Committee of
the NPC under Artcle 16 is clearly alien to the common law system; and the inter-
mingling of the two different legal systems will pose a serious threat to the whole
legal system of the future HKSAR. We therefore propoese that the constitutional-
ity of the laws passed by the HKSAR legislature should be left to the Court of
Final Appeal of the HKSAR, following the example of the U.S. Supreme Court in
construing the U.S. Constitution.

The question whether a given law passed by the HKSAR legislature does or
does not contravene the Basic Law is one which should be determined bys those
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Basic Law Committee to resolve conflicts will be greatly reduced. But even
then, the Basic Law Committee is still a very important body.

(b) The Basic Law Committee is concerned with both political and legal matters.
Whereas the interpretation of the Basic law is basically a legal matter, the
amendment of the Basic Law is principally a political one. We suggest that
in relation to legal questions, the Basic Law Committee should delegate its
task to a legal sub-committee for consideration and resolution.. The Basic
Law Committee should accept the decisions of the legal sub-committee, and
forward the same to the Standing Committee of the NPC, which in tum
should adopt them as a matter of constitutional convention.

(¢) The Basic Law Committee should be composed of representatives from both
the CPG and the HKSAR. But since the CPG has the final say, we suggest
that the Basic Law Committee should have more members from the HKSAR
so as to ensure that the interests of the HKSAR will be safeguarded.

(d) Asregards the composition of the Basic Law Committee, we suggest that they
be elected from the HKSAR legislature and submitted to the Standing Com-
mittee of the NPC for appointment. In this way, the members will truly repre-
sent the HKSAR and will also be seen by the people of Hong Kong to be their
representatives,

(e} As regards the composition of the legal sub-committee, we suggest that all its
members should be legally qualified persons; and that those from the
HKSAR should be judges nominated by the then equivalent of the Judicial
Service Commission and also representatives nominated by the legal profes-
sional bodies.

(f) The Basic Law Committee and its legal sub-committee should have well-
defined terms of reference and working procedures. Further, their delibera-
tions should be fully minuted and made available to the HKSAR courts and
the public for inspection.

Article 17

The laws of the Hong Kong Special Administrative Region shall be this
Law, the laws previously in force in Hong Kong as stipulated in Article 8 of
this Law, and the laws enacted by the legislature of the Hong Kong Special
Administrative Region.

Laws enacted by the National People’s Congress or its Standing Com-
mittee will not be applied in the Hong Kong Special Administrative Region
except for those stipulated in Paragraph 3 of this Article.

Laws enacted by the National People’s Congress or its Standing Com-
mittee, which relate to defence and foreign affairs as well as other laws
which give expression to national unity and territorial integrity and which,
in accordance with the provisions of this Law, are outside the limits of the
high degree of autonomy of the Hong Kong Special Administrative Region,
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shall be applied locally by the government of the Hong Kong Special
Administrative Region by way of promuigation or legistation on the direc-
tives of the State Council, whenever there is the need to apply any of such
laws in the Region.

Except in cases of emergency, the State Council shall consult the Corn-
mittee for the Basic Law of the Hong Kong Special Administrative Region
and the government of the Hong Kong Speciali Administrative Region
before issuing the above-mentioned directives.

if the government of the Hong Kong Special Administrative Region fails
to actin compliance with the directives given by the State Council, the State
Council may decree the application of the above-mentioned law in the
Hong Kong Special Administrative Region.

Comment
(1) Application of Chinese Laws to Hong Kong

The Joint Declaration has clearly set out three sources of law {for the HKSAR:
“The laws of the HKSAR shall be the Basic Law, and the laws previously in force
in Hong Kong and laws enacted by the HKSAR legislature™. In addition, it pro-
vides that “the legislative power of the HKSAR shall be vested in the legislature
of the HKSAR”. Therefore, to apply laws enacted by the NPC or its Standing
Committee 1o the HKSAR would amount to the former taking over the legislative
power of the latter, and this would definitely be in contravention of the Joint
Declaration. Further, the legal system of the PRC differs greatly from that of
Hong Kong, and the legal terminology, format and style of legislation in the two
systems are also fundamentally different. Thus, simply to apply PRC laws to the
HKSAR will create a lot of enforcement problems. And all these will further
erode the confidence of the people of Hong Kong, and adversely affect the high
degree of autonomy of the future SAR.

We therefore take the view that, generally speaking, PRC laws should not be
made applicable to the HKSAR. We appreciate that according to the Joint Decla-
ration, defence and foreign affairs are the responsibilities of the CPG. We have
also heard persuasive arguments from some Mainland members that certain
nation-wide laws of the PRC, like the Nationality Law and the Organic Law of the
NPC, and the Proclamation of the Government of the PRC on Territorial Waters,
etc., should be applicable to every part of the country. Even then Article 17 as
presently drafted is difficult for the people of Hong Kong to accept. To give full
effect to the Joint Declaration, we suggest that if laws are needed in matters relat-
ing to defence and foreign affairs which are outside the scope of the HKSAR's
autonomy, the Standing Committee of the NPC should, after consultation with the
Basic Law Committee, empower the HKSAR legislature to enact such laws. The
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few existing nation-wide laws of the PRC mentioned above that are to be applica-
ble to the HKSAR should be set out in the Basic Law by way of an annex. After 1
July 1997, if it is necessary to apply other nation-wide laws to the HKSAR, then
they should be enacted through the HKSAR legislature. Indeed, many Acts of
Parliament are presently re-introduced into the Hong Kong Legislative Council
after making such amendments as are necessitated by local conditions and are
then passed into law. Further, the phrase “laws relating to the expression of
national unity and territorial integrity” is far from clear, and may include the law
on treason and counter-revolutionary crimes. Lastly, there is no mention of the
word “nation-wide” in this Article in relation to the “laws” that are to be applied
to the HKSAR, and it seems to be at variance with the original intention that only
some “nation-wide laws” of the PRC are to be applied to the: HKSAR.

Suggested provision

“The laws of the Hong Kong Spectal Administrative Region shall be this Lew,
the laws previously in force in Hong Kong as stipulated in Article 8 of this Law, and
the laws enacted by the legislature of the Hong Kong Special Administrative Reg-
ion.

Laws enacted by the National People’s Congress or its Standing Committee
shall not apply in the Hong Kong Special Administrative Region except for those
relating to defence and foreign affairs which, according to the provisions of this
Law, are outside the limits of the high degree of autonomy of the Hong Kong Spec-
ial Administrative Region.

Whenever there is need to apply in the Hong Kong Special Administrative Reg-
ion any of the above-mentioned laws concerning defence and foreign affairs, they
shall be applied by way of legislation by the legislature of the Region at the requests
of the Standing Committee of the National People’s Congrass.

Except in cases of emergency, the Standing Committee of the National
People’s Congress shall consult its Committee for the Basic Law of the Hong Kong
Special Admunistrative Region and the government of the Hong Kong Special
Administrative Region before making the above-mentioned requests.

Apart from the laws concerning defence and foreign affairs as mentioned
above, a few nation-wide laws which give expression to national unity and territo-
rial integrity (as listed in the annex of this Law) shall be applicable in the Hong
Kong Special Administrative Region.”
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(2) Conflict of Laws between the Mainland the HKSAR

The subject sub-group on the Relationship between the Central and HKSAR
Governments has considered the question of the applicability or otherwise of PRC
laws to Chinese nationals from the Mainland while they are in the HKSAR and
the question whether Chinese nationals from the HKSAR may, during visits to the
Mainland, be prosecuted for acts carried out in the HKSAR that may contravene
the laws of the PRC. The subject sub-group had set up a 5-member special sub-
group to study these questions and has reached consensus on the following points
of principle:

(a) The rights and obligations of the people in the HKSAR should be governed
by the laws of the HKSAR, including the Basic Law;

(b) When an act is done in a territory, whether or not it constitutes an offence is
to be determined by the law of that territory.

(c) And if it does, then only the court of that territory will have jurisdiction to try
the offender, applying the law of that territory. _

(d) Thereafter, irrespective of the result, he cannot be tried again for the same
act in another terntory.

(e} Chinese nationals in the HKSAR are required only to abide by the laws of the

HKSAR, and net the laws of the PRC.

We agree with these basic principles: and we suggest that they be embodied
in the Basic Law or be enacted both by the Standing Committee of the NPC and
the HKSAR legislature.

Further, Article 22 requires the HKSAR to “prohibit by law any act designed
to undermine national unity or subvert the Central People’s Government”. This
Article deals in effect with acts of treason: and we are firmly of the view that the
above five basic principles should also apply to treason and related offences.

Article 18

The Hong Kong Special Administrative Region is vested with indepen-
dent judicial power, including that of final adjudication.

Courts of the Hong Kong Administrative Region shall have jurisdiction
over all cases in the Region, except that the restrictions of their jurisdiction
imposed by Hong Kong's previous legal system shall be maintained.
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Courts of the Hong Korg Special Administrative Region shall have no
jurisdiction over cases relating to the defence and foreign affairs, which are
the responsibility of the Central People’s Government, and cases relating to
the executive acts of the Central People’s Government. Courts of the Hong
Kong Special Administrative Region shall seek the advice of the Chief
Executive whenever questions concerning defence, foreign affairs or the
executive acts of the Central People’s Government arise in any legal pro-
ceeding. A statement issued by the Chief Executive regarding such ques-
tions shall be binding on the courts.

Before issuing such a statement, the Chief Executive shall obtain a cer-
tificate from the Standing Committee of the National People’s Congress or
the State Council.

Comment

Under the common law, certain matters are not justiciable in the courts of
Hong Kong, for example, “acts of state” (such as declarations of war). But it is
still for the courts to determine whether a particular act is or is not an act of state.
Further, some facts which have been conveniently called “facts of state” (for
example, whether a certain country was at war with another country on a given
date) are to be decided by the courts in a prescribed manner, namely, by a certifi-
cate issued by the Chief Secretary in Hong Kong which shall be binding on the
courts.

Mainland members of the Drafting Committee have repeatedly stressed that
they have no intention to curtail the present jurisdiction of the courts in Hong
Kong. Indeed, they have categorically stated that what the Hong Kong courts can
try today, they can continue to try in the future. But surely, in excluding the juris-
diction of the HKSAR courts on matters pertaining to “defence, foreign affairs
and the executive acts of the CPG”, the present jurisdiction of the courts of Hong
Kong will most certainly be curtailed after 1997. Further, the term the executive
acts of the CPG” is vague and may be open to a wide interpretation or abuse.

The following example will illustrate how this Article will work in practice in
curtailing the jurisdiction of the HKSAR courts. A law-abiding business man is
suddenly arrested in the HKSAR on the ground that the CPG believes him to be
a spy. He is being sent to Beijing. In the meantime, his wife goes to a lawyer who
immediately applies to the High Court for a writ of Habeas Corpus. But the Court
will have to decline jurisduction if it is satisfied that the matter in question relates
to defence affairs, or an executive act of the CPG; and under Article 169, it is.up
to the Standing Committee of the NPC to interpret this Article. This example
shows that all the safeguards of human rights in Chapter 3 of the Draft may be
rendered nugatory if the HKSAR courts were to be deprived of their jurisdiction
under this Anticle.
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Further, the exclusion of jurisdiction of the HKSAR courts will bring about
great delay in trials as well as endless trouble for the courts in the HKSAR, the
Standing Committee of the NPC and the Chief Executive. For many a defendant
will raise by way of defence that the plaintiff's ¢claim involves an interpretation of
an Article of the Basic Law concerning foreign or defence affairs, and will thereby
bring a halt 1o the proceedings. The judge will have to request for a statement
from the Chief Executive, who will have to obtain a certificate from the Standing
Commitiee of the NPC or the State Council. In this way, the efficiency and
authority of the HKSAR courts will be greatly hampered.

For these reasons, we believe that paragraph 2 of this Article is already suf-
ficient to preserve the existing jurisdiction of the courts of Hong Kong subject
also 1o the existing limitations, and that it would be wrong to stipulate any addi-
tional restrictions as contained in paragraphs three and four of this Article.

Suggested provision

“The Hong Kong Special Administrative Region is vested with independent
Judicial power, including that of final adjudication.

The courts of the Hong Kong Special Administrative Region shall have juris-
diction over all cases in the Region, except that the restrictions of their jurisdiction
imposed by Hong Kong's previous legal system and principles shall be main-
tained.”

Article 20

Residents of the Hong Kong Special Administrative Region who are
Chinese nationals are entitled to participate in state affairs as prescribed by
law.

in accordance with the assigned number of seats and the eiection pro-
cedures specified by the Standing Committee of the National People’s Con-
gress, the Chinese nationals among the Hong Kong residents shall locally
elect deputies of the Hong Kong Special Administrative Region to the
National People’s Congress to participate in the work of the highest organ
of state power.

Comments
(1) Deputies ~ permanent residents

No one will disdgree that all deputies of the HKSAR to the NPC must be
Chinese nationals. But should they also be permanent residents of the HKSAR?
We believe that they should be. As representives of the HKSAR in dealing with
national affairs. the more representative thev are, the better it is for them and for
the people of Hong Kong. Therefore. we propose that they should be permanent
residents of the HKSAR in the sense of their having ordinarily resided in Hong
Kong for a continuous period of 7 years or more.
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{(2) Deputies — the SAR’s Autonomy

The HKSAR deputies to the NPC are the representatives of the people of thr
HKSAR when they participate in the affairs of the NPC. But they should not
interfere with any of the affairs of the HKSAR. Chapter IV of the Draft Basic Law
already sets out the political structure of the HKSAR; but it is necessary to make
it clear in the Basic Law that these deputies should not interfere with the
autonomy of the HKSAR.

Suggested provision

“Chinese nationals who are permanent residents of the Hong Kong Special
Administrative Region are entitled to participate in state affairs as prescribed by
law. In accordance with the assigned number of seats and the election procedures
specified by the Standing Committee of the National People’s Congress, Chinese
nationals who are permanent residents of the Region shall elect Chinese nationals
of the same status to be deputies of the Region to the National People’s Congress.

The deputies of the Hong Kong Special Administrative Region to the National
People’s Congress shall not interfere with or intermeddle in the affairs which the
Region administers on its own in accordance with this Law.”

Article 22

The Hong Kong Speciat Administrative Region shall prohibit by law any
act designed to undermine national unity or subvert the Central People’s
Government.

Comment

After the publication of the Draft Basic Law, this Article has attracted more
than a fair share of criticism. For many critics have expressed their concern that
this Article may result in laws being enacted in the HKSAR which are similar to
those dealing with “counter-revolutionary crimes” in the PRC, thereby eroding
the rights and freedoms of the residents of the HKSAR. Such fears are not without
foundation. For in the present Draft, all laws passed by the HKSAR legislature
have 1o be reviewed by the Standing Committee of the NPC; and if the latter is of
the view that any law passed by the former is in contravention of the Basic Law,
it may return such law for reconsideration. (Article 16). At the same time. the
Standing Committee of the NPC has power to extend to the HKSAR those laws of
the PRC which relate to “defence and foreign affairs as well as other laws which
give expression to national unity and territorial integrity” (Article 17). Further-
more, the ultimate right to interpret the Basic Law is vested with the Standing
Committee of the NPC (Antilce 169). When Article 22 is read in conjunction with
Arnticles 16, 17 and 169, it is not unreasonable for one to fear that any laws passed
by the HKSAR legislature under this Article will be unduly or unnecessarily
harsh.
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On the other hand, but for the unsatisfactory provisions contained in Articles
16, 17 and 169, and the interplay between them and Anicle 22, we would not
have found Anicle 22 1o be objectionable in itself. For in that situation, the
HKSAR legislature will pass the requisite law to prohibit the acts in question, but
it will be for the courts of the HKSAR to decide whether such law conforms with
the Basic Law, including not only Anticle 22, but also those Articles contained in
Chapter 3 which protect fundamental rights. And the courts of the HKSAR will
apply well-recognized legal principles in coming to a decision on the constitu-
tionality of the law in question.

For these reasons, until our reservations on Articles 16, 17 and 169 are
resolved, we cannot support this Article.
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THE DRAFT BASIC LAW OF THE HONG KONG
SPECIAL AIMINISTRATIVE REGION

MEMORANDUM FROM AMNESTY INTERNATIONAL TO THE BASIC LAW DRAFTING COMMITTEE

1. Introduction

This memorandum reviews the Draft Basic Law which has been proposed for the
Hong Kong Special Administrative Region (HKSAR), when the People's Republic
of China resumes sovereignty over that territory on 1 July 1997. Following
its plenary meeting of 26 - 28 April 1988 the Drafting Committee for the
Basic Law issued "The Draft Basic Law of the HKSAR of the People’s Republic
of China (for the Solicitation of Opinions)”. The Drafting Committee has
openly solicited opinions from the general public regarding the Draft Basic
Law during the period of May to September 1888.

This analysis indicates provisions in the Draft Basic Law which
concern Amnesty International and should be considered for revision in the
light of international human rights standards. The principal foundations
of international human rights law are the Universal Declaration of Human
Rights (1948}, the International Covenant on Civil and Political Rights
{1966), and the International Covenant on Economic, Social and Cultural
Rights (1966). The International Covenant on Civil and Political Rights and
the International Covenant on Economic, Social and Cultural Rights
presently apply to Hong Kong by virtue of their ratification by the
Government of the United Kingdom. Furthermore, the Government of the
People’s Republic of China and the Government of the United Kingdom have
agreed in Annex 1 to their Joint Declaration, which came into force on 27
May 1985, that: "The provisions of the International Covenant on Civil and
Political Rights and the International Covenant on Economic, Social and
Cultural Rights as applied to Hong Kong shall remain in force”. These
Covenants, both of which provide specificity to the rights set forth in the
Universal Declaration of Human Rights, have been ratified by more than 85
nations with a wide variety of legal systems. The Universal Declaration of
Human Rights provides an authoritative articulation of the internationally-
recognized human rights obligations of all United Nations {UN} Member
States under the UN Charter.

Based upon.the Universal Declaration of Human Rights and the
International Covenant on Civii and Political Rights, Amnesty International
seeks the release of prisoners of conscience, advocates fair and prompt
trials for ail political prisoners, and opposes the death penalty, torture,
and other cruel, inhuman or degrading treatment of prisoners.

The following analysis will focus on Amnesty International's statutory
human rights concerns as they relate to specific articles of the Draft
Basic Law which, in their present form, appear to be incompatible with the
International Covenant on Civil and Political Rights as well as other
international human rights standards.

(102)
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Amnesty International is principally concerned:

(1) that persons in the Hong Kong region should continue to be
protected by the fundamental provisions of the International
Covenant on Civil and Political Rights;

(2) that they should be afforded clear protections against torture and
other cruel, inhuman or degrading treatment or punishment;

(3) that they should be afforded protections for the right to life;

(4) that they should be guaranteed the right to fair trial;

(5) that they should be afforded those rights which will safeguard

against the detention of prisoners of conscience; and

(6) .that the Draft Basic Law should not include a limitations clause of
such a general nature that it could be used to undermine all other
human rights protections.

In presenting these comments, Amnesty International wishes to make
c¢lear that it takes no position regarding the objective of the Joint
Declaration and the Draft Basic Law, that is, to return sovereignty over
Hong Kong to the People's Republic of China with effect from 1 July 1997.

2. Background

In the Joint Declaration issued by the Governments of the People's Republic
of China and the United Kingdom, the People’'s Republic of China declares
its basic policies regarding Hong Kong which include:

"{3) The HKSAR will be vested with executive, legislative and
independent judicial power, including that of final adjudication.
The laws currently in force in Hong Kong will remain basically
unchanged.

{(5) The current social and econcmic systems in Hong Kong will remain
unchanged, and so will the life-style. Rights and freedoms,
including those of the person, of travel, of movement, of
correspondence, of strike, of choice of occupation, of academic
research and of religious belief will be ensured by law in the
HKSAR" ¢1> .,

The Joint Declaration also states that the Government of the United
Kingdom and the Government of the People's Republic of China agree to
implement the annexes to the Joint Declaration. Annex | to the Joint
Declaration contains an “£laboration by the Government of the People’s
Republic of China of its Basic Policies Regarding Hong Kong“<2>. Annex 1
declares. "The provisions of the International Covenant on Civil and
Political Rights and the International Covenant on Economic, Social and
Cultural Rights as applied to Hong Kong shall remain in force"<3>.

The United Kingdom of Great Britain and Northern Ireland signed the
International Covenant on Civil and Political Rights on 16 September 1968
and ratified the Covenant on 20 May 1976. The Covenant currently applies to
Hong Kong. In signing and ratifying this Covenant, the Government of the
United Kingdom interposed a few reservations and understandings, but those
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limitations on their treaty obligations do not generally relate to matters
of direct concern to Amnesty International. The People's Republic of China
has neither signed nor ratified this Covenant.

The Joint Declaration of the Government of the People‘s Republic of
China and the Government of the United Kingdom provides that the "National
Peopie’s Congress of the People’s Republic of China shall enact and
promulgate a Basic Law of the HKSAR of the People‘s Republic of China
{hereinafter referred to as the Basic Law) in accordance with the
Constitution of the People's Republic of China, stipulating ... that Hong
Kong's ... life-style shall remain unchanged for 50 years"“.

On 10 April 1985 the National People’'s Congress resolved to establish
a drafting committee for the Basic Law of the HKSAR. After more than two
years of work and immediately following its plenary meeting of 26 - 28
April 1988, the Drafting Committee for the Basic Law issued "The Draft
Basic Law of the HKSAR of the People’s Republic of China [for the
Solicitation of Opinions)™. The Draft Basic Law provides the structure of
the governmental, legal, economic, and social system of the HKSAR after 1
July 1997, when the People’s Republic of China resumes sovereignty over
that territory.

3. The continuing application of the International Covenants

Article 38 of the Draft Basic Law of the HKSAR of the People’'s Republic of
China states, "The provisions of the 'International Covenant on Civil and
Political Rights' and the 'International Covenant on Economic, Social and
Cultural Rights' as applied to Hong Kong shall be implemented through
legislation by the HKSAR"<«4>.

In explaining the impact of this proposed article, the official
commentary of the Secretariat of the Consultative Committee for the Basic
Law has stated, "It is thus made clear that Hong Kong residents will enjoy
the same protection of the law as they do now against infringements of
their fundamental rights after the establishment of the HKSAR"«<5>.

Unfortunately, it is not clear from the language of Article 38 of the
Draft Basic Law how the residents of Hong Kong will "enjoy the same
protection ... of their fundamental rights after the establishment of the
HKSAR". The Joint Declaration assures that the two Covenants "as applied
to Hong Kong shall remain in force”. This would necessarily require that
the Hong Xong Special Administrative Region (or the People‘s Republic of
China including the HKSAR) become party to the Covenants and comply with
the reporting procedure provided by each Covenant.

Indeed, for the Covenants to remain in force as agreed in the Joint
Declaration, all of its interdependent provisions must remain in force,
including both the enumerated rights and the mandatory procedures set forth
in each Covenant for international monitoring of the implementation of such
rights. Thus, the International (ovenant on Civil and Political Rights not
only requires States Parties “to adopt such legislative or other measures
as may be necessary to give effect to the rights recognized in the present
Covenant”™ (Article 2), but also requires {in Article 40} that States
Parties accept a carefully established system whereby they submit periodic
reports to an international body of experts (the Human Rights Committee)
which monitors implementation of the Covenant's guarantees.



APPENDIX 2 105

The Draft Basic Law leaves unclear how these two inseparable aspects
of the application of the Covenants, which are discussed further below,
will be effective after 1997.

3.1 Procedures for international monitoring and reporting

Under Article 40 of the International Covenant on Civil and Pelitical
Rights, every State Party is obliged to submit periodic “reports on the
measures they have adopted which give effect to the rights recognized [in
the Covenant] and on the progress made in the enjoyment of those rights”.
For example, the United Kingdom's first and second periodic reports to the
Human Rights Committee have been accompanied by separate reports concerning
implementation of the Covenant in Hong Kong. As required by Article 40 of
the Covenant, reports by States Parties are examined by the Human Rights
Committee, composed of 18 experts elected by States Parties to serve in
their personal capacities. In conducting its examination of a state
report, the Committee invites representatives of that state to appear
before it. Committee members seek an open and constructive dialogue with
the state representatives about achievements in giving effect to the rights
in the Covenant, as well as difficulties in implementing the Covenant and
how they might be overcome.

This reporting procedure applies to Hong Kong at present, but the
Draft Basic Law fails to make clear how the compliance of the HKSAR of the
People's Republic ef China will be monitored after 1 July 1997.

Similarly, the United Kingdom has made a declaration under Article 41
of the International Covenant on Civil and Political Rights accepting the
competence of the Human Rights Committee to receive and consider
communications by a State Party to the effect that another State Party is
not fulfilling its obligations under the International Covenant on Civil
and Political Rights. This means of monitoring impiementation of this
Covenant in Hong Kong will also be unavailable after 1 July 1997, unless
the HKSAR (or the People's Republic of China including the HKSAR) becomes a
party to the Covenant and makes such a declaration under Article 41.

There are two possible ways by which the International Covenants, as
applied to Hong Kong, may be kept in force:

1} Pirst, Hong Kohg might be permitted by the Government of the
People’'s Republic of China to become a party in its own right to the two
International Covenants.

Article 48 of the International Covepant on Civil and Political Rights
and. Article 26 of the International Covenant on Economic, Social and
Cultural Rights state that these instruments are open for signature “"by any
State Member of the UN or member of any of its specialized agencies”. Hong
Kong presently is a member in its own right of two UN specialized agencies:
the World Meteorological Organization (full membership but with some
qualifications on its voting rights) and the International Maritime
Organization (associate member). Hong Kong is also a party to the General
Agreement on Tariffs and Trade (GATT) separate from the United Kingdom. The
People's Republic of China has agreed in Annex 1 to the Joint Declaration
to permit “"Hong Kong, China” to ratify other international agreements, even
if the People's Republic of China has not become a party to those
agreements<6>. This approach would most clearly permit the residents of
Hong Kong to continue their human rights protection by the two Covenants.
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2) As an alternative, the People's Republic of China (including the
HKSAR) might become a party to the Covenants and comply with the reporting
procedures provided by each Covenant.

In this case, each of the periodic reports by the People's Republic of
China to the Human Rights Committee after 1997 should include a separate
section about the HKSAR presented by the Hong Kong authorities.

Additionally, allowing the HKSAR to ratify the Optional Protocol to
the International Covenant on Civil and Political Rights would be the most
concrete means of demonstrating to the people of Hong Kong and the
international community a fundamental commitment to ensuring continued
protection in Hong Kong of internationally recognized human rights set
forth in the Covenant. Ratification of the Optional Protocol would enable
the Human Rights Committee to consider at closed meetings communications
from private individuats who claim to be the victims of violations of
rights set forth in the International Covenant on Civil and Political
Rights. This allows correction of miscarriages of justice which occur
under any legal and political system, and also permits false aliegations to
be dispelled. States Parties to the Optional Protocol are protected by the
requirement that communications by individuals may be considered only if
the individual has exhausted all domestic remedies or can show that in
practice such remedies are ineffective or that procedures for securing such
remedies are unduly prolonged. The Committee's findings with respect to
such communications are based on a sober and careful review of the case by
the experts who comprise the Committee, including scholars of international
and comparative law. The Committee's decision is reached only after the
state in guestion has had ample opportunity to present its information
about the case.

While Amnesty International considers it important that the provisions
of the Covenants be fully incorporated into domestic legistation or
constitutions, such incorporation is not a substitute for the mandatory
system of international supervision set forth in the Covenants. Indeed, a
number of states have incorporated provisions of the Universal Declaration
of Human Rights, the International Covenant on Civil and Political Rights
and the International Covenant on Economic, Social and Cultural Rights into
their constitutions and other laws, but this in itself does not guarantee
adequate protection of these rights.

The Human Rights Committee itself has noted that impiementation of the
Internationat Covenant on Civil and Political Rights "does not depend
solely on constitutional or legislative enactments"” (general comment 3/13}.
The Committee has also emphasized this point in the following statement:

"The Committee considers that the reporting obligation
embraces not only the relevant laws and other norms relating
to the obligations under the Covenant but also the practices
and decisions of courts and other organs of the State party as
well as further relevant facts which are likely to show the
degree of the actual implementation and enjoyment of the
rights recognized in the Covenant, the progress achieved and
factors and difficulities in implementing the obligations under
the Covenant” (general comment 2/13).
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3.2 Domestic implementation

Article 38 of the Draft Basic Law should also be amended to provide that
the terms of the two Covenants shall be a part of the law of the HKSAR and
shall be implemented through both legislation and by action of the judicial
organs of the HKSAR. By permitting the courts of the HKSAR to enforce the
terms of the Covenants, the people of the HKSAR will be better assured that
their rights are protected.

Article 38 is vague as to how the two Covenants “shall be implemented
through legislation by the HKSAR". Will the two Covenants be promulgated as
legislation with language closely resembling the two treaties? Wil
different aspects of the two treaties be the subject of various laws with
distinct topics? How can the people of Hong Kong be assured that their
rights will be protected, as provided in the two Covenants?

The vagueness of Article 38 is of particular concern with respect to
those provisions of the International Covenant on Civil and Political
Rights which are intended to be implemented by specific prohibitions. For
example, Article 7 of the Covenant provides, "No one shall be subjected to
torture or to cruel, inhuman or degrading treatment or punishment”. Article
9 states, "Everyone has the right to liberty and security of person. No
one shall be subjected to arbitrary arrest or detention”. Article 10
similarly provides, "Al11 persons deprived of their liberty shall be treated
with humanity and with respect for the inherent dignity of the human
person”. These provisions are intended to be absclute prohibiticns on
governmental abuses.

The Draft Basic Law presently omits fundamental human rights
protections found explicitly in the Covenants and of particular concern to
Amnesty International. Indeed, the Draft Basic Law contains only very
limited aspects of the important human rights provisions found in the two
Covenants. For example, the Draft Basic Law does not contain a prohibition
against torture and other cruel, inhuman or degrading treatment or
punishment. This deficiency could be remedied by incorporating in the
Basic Law provisions which reflect the specific guarantees of the Covenants
so that it will actually be known how the two Covenants “shall be
implemented through legisiation by the HKSAR".

However, the most succinct way of supplying these missing provisions
would be for the Basic¢ Law to state simply that the two International
Covenants in their entirety shall form part of the law of the HKSAR.

4. Human rights and the Basic Law

There are several fundamental human rights of concern to Amnesty
International which are not found in the Draft Basic Law and which require
further discussion. They include the prohibition of torture and cruel,
inhuman or degrading treatment or punishment: the right to life; and the
right to be free from arbitrary arrest or detention.

4.1 Torture and cruel, inhuman or degrading treatment or punishment

As indicated above, the Draft Basic Law lacks any protections against
torture and cruel, inhuman or degrading treatment or punishment. In its
Declaration on the Protection of all Persons from Torture and other Cruel,



108 CONTEMPORARY ASIAN STUDIES SERIES

Inhuman or Degrading Treatment of Punishment, adopted on 9 December 1975,
the UN General Assembly condemned torture as an offence to human dignity
and said that no state may permit or tolerate it. The Genera! Assembly
called on every state to take effective measures "to prevent torture and
other cruel, inhuman or degrading treatment or punishment from being
practised within its jurisdiction”.

By stating in the Joint Declaration that the “"provisions of the
International Covenant on Civil and Political Rights ... as appliied to Hong
Kong shall remain in force”, the Government of the People’'s Republic¢ of
China has, in effect, pledged that "No one shall be subjected to torture or
to cruel, inhuman or degrading treatment or punishment” (Article 7 of the
International Covenant on Civil and Political Rights).

The Human Rights Committee has made the following comment on Article 7
of the International Covenant on Civil and Political Rights:

- "The Committee notes that it is not sufficient for the
implementation of this article to prohibit such treatment or
punishment or to make it a ¢rime. Most States have penal
provisions which are applicable to cases of torture or similar
practices. Because such cases nevertheless occur, it follows
from Article 7, read together with Article 2 of the Covenant,
that States must ensure an effective protection through some
machinery of control. Complaints about i11-treatment must be
investigated effectively by competent authorities. Those
found guilty must be held responsible, and the alleged victims
must themselves have effective remedijes at their disposal,
including the right to obtain compensation. Among the
safeguards which may make control effective are provisions
against detention incommunicado, granting, without prejudice
to the investigation, persons such as doctors, lawyers and
family members access to the detainees, provisions requiring
that detainees should be held in places that are publicly
recognized and that their names and places of detention should
be entered in a central register available to persons
concerned, such as relatives, provisions making confessions or
other evidence obtained through torture or other treatment
contrary to Article 7 inadmissible in court, and measures of
training and instruction of law enforcement officials not to
apply such treatment." {(general comment 7{16))

In Amnesty International’'s experience torture usually takes place in
particular conditions, when detainees are held incommunicado or in secret,
without access to relatives, lawyers or doctors, often without being
brought before a judicial authority such as a magistrate or judge. It is,
therefore, clearly necessary not only for torture to be prohibited
explicitly by law, but also for safeguards - including those listed above -
to be introduced to prevent torture.

The UN Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, adopted by consensus by the General
Assembly on 10 December 1984, provides for specific measures to be taken by
goverments for protection against torture. By ratifying this Convention,
States pledge to take specific steps against torture in law and practice,.
The General Assembly has called on all governments to consider signature
and ratification of this convention “"as a matter of priority”. Amnesty
International has welcomed the signing of the Convention by the United
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Kingdom in March 1985 and by the People's Republic of China in December
1986. It has urged both governments to ratify the .snvention without
reservations as many other states have done. Such ratification would be an
important safeguard against torture for the HKSAR.

Article 34 of the Draft Basic Law contains language which might be
helpful in preventing torture: "Hong Kong residents have the right to
confidential legal advice, access to the courts, and choice of lawyers for
timely protection of their legitimate rights and interests, and for
representation in the courts, and the right to judicial remedies”. The
Basic Law would be strengthened in this regard by stating that relatives
and legal counsel should be informed without delay of the arrest and
whereabouts of detainees and that they and medical personnel should have
prompt and regular access to detainees.

One way to help ensure that other important protections against
torture are available in the HKSAR would be for the Basic Law to
incorporate by reference the provisions of the UN Convention against
Torture.

4.2 Right to life

Hong Kong presently has a statute which makes the death penalty compulsory
in every case of murder. Since 1966, however, all those sentenced to death
in Hong Kong have had their death sentences commuted to life imprisonment
or set terms of imprisonment. In the People's Republic of China, on the
other hand, the death sentence is still widely used, and widely carried
out.

In this context it is regrettable that the Draft Basic Law does not
contain a provision protecting the right to life. Indeed, it does not
explicitly deal with the death penalty, which Amnesty International
considers to be not only a violation of the right to life, but also the
ultimate form of cruel, inhuman or degrading punishment. There is no
conclusive evidence to suggest that the death penalty is a deterrent
against crime. A UN study prepared for the Sixth UN Congress on the
Prevention of Crime and the Treatment of Offenders in 1980 stated that
"despite much more research effort mounted to determine the deterrent value
of the death penalty, no conclusive evidence has been obtained on its
efficacy". In practice, the death peralty is an arbitrary punishment. It
is irrevocable and always carries the risk that the innocent may be put to
death. For these reasons Amnesty International opposes the death penalty
in all circumstances.

Accordingly, Amnesty International recommends that the Basic Law
specifically protects the right to life by abolishing the death penalty. If
this humanitarian step cannot be taken, at least the Basic Law should
include an assurance that Hong Kong's current policy of not carrying out
death sentences will be continued after 1 July 1997.

Article 6 of the International Covenant on Civil and Political Rights
states that:

"1 Every human being has the inherent right to life.
This right shall be protected by law. No onre shall
be arbitrarily deprived of his life."
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Article 6 also contains significant language which limits the
imposition of the death penalty. For example, Article 6, paragraph 2,
states, "In countries which have not abolished the death penalty, sentence
of death may be imposed only for the most serious crimes ... and not
contrary to the provisions of the present Covenant”. The relevant
“provisions of the present Covenant” include Article 14, which contains an
important recitation of procedural rights in the “determination of any
criminal charge”. For example, "everyone shall be entitled to a fair and
public hearing by a competent, independent and impartial tribunal
established by law. ... Everyone charged with a criminal offence shall
have the right to be presumed innocent until proved guilty according to
law. ... .In the determination of any c¢riminal charge against him,
everyone shall be entitled to the following minimum guarantees ... not to
be compelled to testify against himself or to confess guilt.” Article 6{4)
requires that anyone "sentenced to death shall have the right to seek
pardon or commutation of the sentence. Amnesty, pardon or commutation of
the sentence of death may be granted in all cases.” Article 6(5) further
provides, “Sentence qf death shall not be imposed for crimes committed by
persons below eighteen years of age and shall not be carried out on
pregnant women."

Article 6 of the Covenant also anticipates the progressive abolition
of the death penalty. For example, Article 6(6]) indicates that nothing in
that article "shall be invoked to delay or to prevent the abolition of
capital punishment." In view of the current de facto abolition of the
death penalty in Hong Kong, it would be a contravention of the thrust of

.Article 6 for the application of the death penalty to be revived in Hong
Kong after 1997.

4.3 Right to fair trial

Article 27 of the Draft Basic Law states,

"The freedom of the person of Hong Kong residents is
inviolable.

"Hong Kong residents shall not be unlawfully arrested,
detained or imprisoned. Unlawful deprivation or restriction
of the residents' freedom of the person by any means shall be
prohibited. Unlawful search of the body of any resident shall
be prohibited."”

Article 34 of the Draft Basic Law provides,

"Hong Kong residents shall have the right to confidential
legal advice, access to the courts, and choice of lawyers for
timely protection of their legitimate rights and interests,
and for representation in the courts, and the right to
Judicial remedies.

"Hong Kong residents shall have the right to challenge in the
courts the actions of the executive organs or their
personnel.”

Article 37 of the Draft Basic Law is also relevant to the right to a
fair trial in providing, "Hong Kong residents shall enjoy the other rights
and freedoms safeguarded by the laws of the HKSAR". Furthermore, Articles
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79 - 95 afford considerable protection for the right to fair trial. for
example, Article 80 states, "The judicial system previously in practice in
Hong Kong shall be maintained except for those changes consequent upon the
establishment of the Court of Final Appeal in the HKSAR". Article 85
provides, "The principle of trial by jury previously practiced in Hong Kong
shall be maintained.” Article 86 assures, "In criminal and civil
proceedings in the HKSAR, the principles previously applied in Hong Kong
and the rights previously enjoyed by the parties to the proceedings shall
be maintained." Articles 87-94 afford considerabie protection for the
independence of the judiciary in regard to appointment, retention, and
removal.

Accordingly, it appears that the Draft Basic Law contains a
significant number of provisions directed towards the protection of the
right to fair trial.

Article 27 of the Draft Basic Law is, however, in some respects not as
protective of human rights as the International Covenant on Civil and
Political Rights. Article 27 prohibits unlawful arrest, detention or
imprisonment, unlawful deprivation or restriction of the residents' freedom
of the person, and unlawful search of the body of any resident. Article 9
of the International Covenant on Civil and Political Rights omits the word
“unlawful”, but uses instead the term "arbitrary.” In order to evade the
purported protections in Article 27 of the Basic Law, a future legislature
of the HKSAR could simply adopt a Taw which makes searches and arrests
"lawful” in a few or in many circumstances. The protection of Article 27
would thus be illusory. Articie 9 of the International Covenant on Civil
and Political Rights contains much more effective language: “No one shall
be subjected to arbitrary arrest or detention.” While Article 9 permits
arrests “on such grounds and in accordance with such procedures as are
established by law", the term “arbitrary” adds an objective test for
determining whether an arrest might constitute a violation of human rights.
Similarly, Article 17 of the International Covenant on Civil and Political
Rights provides, "No one shall be subjected to arbitrary or unlawful
interference with his privacy, family, home or correspondence,...”
of both "unlawful” and “arbitrary" provides far greater human rights
protection than simply “unlawful.”

The use

Similarly, the significant protections for the right to a fair trial
in the Draft Basic Law would be strengthened by a specific reference to the
fair trial provisions in Articles 9, 10, 14 and 15 of the International
Covenant on Civil and Political Rights. For example, Article 14 provides
that "everyone shall be entitled to a fair and public hearing by a
competent, independent and impartial tribunal established by law." This
very fundamental provision would strengthen, support and reinforce the more
detailed provisions of the Draft Basic Law. This general but important
norm of fairness might be required in a case in which the more detailed
provisions of the Draft Basic Law do not function as they should to assure
fairness.

The Basic Law would be significantly improved by adopting the specific
guarantees of the International Covenant on Civil and Political Rights,
rather than the less precise and less well understood language of the
present Draft Basic Law.

The Basic Law would also be strengthened by making specific mention,
incorporated by reference, of the fair trial provisions of the
International Covenant on Civil and Political Rights.
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4.4 Protection against arbitrary arrest or imprisonment

Amnesty International works for the unconditional release of prisoners of
conscience, that is, persons who are imprisoned, detained or otherwise
restricted because of their political, religious or other beliefs, or
because of their ethnic origin, sex, colour or language, provided that they
have not used or advocated violence. The Draft Basic Law provides some
protection for the rights of those persons who might otherwise be detained
as prisoners of conscience. However, the Oraft Basic Law still poses
significant risks to human rights defenders, journalists, religious
teachers or leaders, politically active individuals, leaders of minorities,
and others who might become prisoners of conscience.

Article 24 of the Draft Basic Law contains a significant protection
for human rights by stating, "Al1 Hong Kong residents shall be equal before
the law, regardless of their nationality, ethnic origin, language., sex,
occupation, religious belief, political views, educational level and
property status.” Article 25 guarantees the right to vote and to be
elected for all permanent residents of Hong Kong over the age of 21.
Article 26 provides for "freedom of speech, of the press and of
publication, freedom of association, to form and join trade unions, and to
strike, and freedom of assembly and of demonstration.” Article 31
guarantees that "Hong Kong residents shall have the freekdom of conscience.

' Hong Kong residents shall have the freedom of religious belief and the
freedom to preach and to carry out and participate in religious activities
in public.”

Despite these worthwhile protections, there are several provisions in
the Draft Basic Law which give cause for concern. Ffor example, this
memorandum has already noted the inadequacy of the language in Article 27
of the Draft Basic Law which states that Hong Kong residents “shall not be
unlawfuliy arrested, detained or imprisoned.” This provision might not
protect individuals from being imprisoned for political reasons if a law is
promulgated to authorize such detentions.

While Article 26 protects freedom of speech, press, and publication,
this clause does not provide as much protection for individual rights as
does Article 19 of the International Covenant on Civil and Political Rights
which states, “"everyone shall have the right to freedom of expression; this
right shall include freedom to seek, receive and impart information and
ideas of al) kinds, regardless of frontiers..." Furthermore Article 29 of
the Draft Basic Law jeopardizes freedom of expression and risks
imprisonment of journalists in contravention of the Covenant by stating
that "relevant authorities may censor communication in accordance with
legal procedures.”

Particularly troublesome may be Article 22 of the Oraft Basic Law,
which states, “the HKSAR shall prohibit by law any act designed to
undermine national unity or subvert the Central People's Government™. This
provision could be used as a basis for the imprisonment of political-or
religious advocates and ethnic minorities, as well as other people who
exercise the right to freedom of expression and dssociation as guaranteed
by the Covenant. Furthermore, it is unclear whether the courts of the
HKSAR would have jurisdiction to try such cases or whether they would be
referred to the Supreme People’s Court of the People's Republic of China.
{Article 17 of the Criminal Procedure Law of the People’s Republic of China
provides that the Supreme Pecple's Court shall have jurisdiction at first
instance over criminal cases which are of national significance.}
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These concerns are heightened by the provisions of Article 17 of the
Draft Basic Law which gives the National People's Congress of the People's
Republic of China very broad authority to make any laws which "give
expression to national unity and territorial integrity ... whenever there
is a need to apply any such laws in the Region". this provision leaves
unctear whether provisions of the Criminal Law of the People's Republic of
China on "counter-revolutionary” offences might apply to Hong Kong. It
gives cause for concern that it could be used to imprison people who
exercise their right to fundamental freedoms.

As mentioned above, Article 31 provides for "freedom of religious
belief and the freedom to preach and toc carry out and participate in
religious activities in public.” Article 18 of the International Covenant
on Civil and Political Rights provides more ample protection by defining
the "right to freedom of thought, conscience and retigion. This right shall
include freedom to have or adopt a religion or belief of his choice, and
freedom individually or in community with others and in public or private
to manifest his religion or belief in worship, observance, practice and
teaching." Hence, Articie 18 of the Covenant provides a better protection
for the rights of individual worshippers and religious teachers, and for
other forms of manifesting one's religious beliefs.

Although Article 24 of the Draft Basic Law provides that all Hong Kong
residents shall be equal before the law there is no provision in the Draft
Basic Law equivalent to Article 27 of the International Covenant on Civil
and Political Rights<7>. The Covenant’'s Article 27 provides:

“In those States in which ethnic, religious or linguistic
minorities exist, persons belonging to such minorities shall
not be denied the right, in community with the other members
of their group, to enjoy their own culture, to profess and
practice their own religion, or to use their own language.”

In the absence of such a provision in the Basic Law, the leaders or active
members of ethnic, religious or linguistic minorities could be imprisoned.

4.5 The limitations clause
Article 39 of the Draft Basic Law states:

"The rights and freedoms enjoyed by Hong Kong residents shall
not be restricted uniess prescribed by law. But such
restrictions shall not go beyond the necessity for the
maintenance of national security, public order, pudlic safety,
public health, public morals and for the safeguarding of the
rights and freedoms of other persons.”

Such a broad limitations clause raises the risk that a future
legislative measure could undermine some or all of the rights prescribed in
the other provisions of the Draft Basic Law or in any additional clauses
which might be added. Such a broad limitations clause could be used as a
possible legal basis for nullifying all of the Fundamental Rights and
Duties of the Residents in Chapter [II of the DOraft Basic Law.
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For example, Article 34 of the Draft Basic Law appears to protect the
rights of confidential legal advice and access to the courts. Similarly,
Article 24 of the Draft Basic Law declares that all Hong Kong residents
shall be equal before the law, regardless of their nationality. race,
ethnic origin, language, sex, etc. But a later law could conceivably be
promuigated to limit or abolish such fundamental rights simply by reciting
the need to preserve public safety and public morals.

These concerns are heightened by the provisions in Article 169 of the
Draft Basic Law which gives the Standing Committee of the National People's
Congress of the People's Republic of China power of interpretation of the
Basic Law. Although the courts of the HKSAR may interpret.the provisions of
the Basic Law in adjudicating cases before them, Article 169 requires that
they seek an interpretation of the relevant provisions from the Standing
Committee of the National People's Congress. Article 172 states, “laws
previously in force in Hong Kong shall be adopted as laws of the Region
except for those which the Standing Committee of the National Peopie's
Congress declares to be in contravention of this Law". Article 16 of the
Draft Basic Law provides that the Standing Committee of the National
People's Congress will have veto power over “any law of the Region [which]
is not in conformity with this [Basic] Law or legal procedures.
“...Furthermore, Article 17 gives the National People's Congress or its
Standing Committee very broad authority to make any laws which "give
expression to national unity and territorial integrity... whenever there is
a need to apply any such laws in the Region”. Hence, it would be very easy
for the limitations clause in Article 39 to be used as a means of
restricting the "rights and freedoms enjoyed by Hong Kong residents” by
changes in the law or changes in the interpretation of the law.

Limitations clauses must be construed in a narrow fashion so as to
avoid undermining the rights which are granted in the same treaty or
legisiative instrument. The overbroad language of Article 39 presents too
great a risk of abuse to permit Article 39 to remain as it stands.

There are, of course, some rights which do require limitaticns, but
those limitations must be carefully focused upon the specific rights
involved. One approach to this complex and difficult issue can be found in
the International Covenant on Civil and Political Rights, which provides
that some fundamental rights cannot be the subject of any limitation or
derogation even "in time of public emergency which threatens the 1ife of
the nation and the existence of which is officially proclaimed” (Article
4). These rights include the rights to be free from torture, arbitrary
deprivation of 1ife or racial inequality, and the right to freedom of
thought, conscience and religion. Other rights are subject to carefully
drafted and internationally agreed limitations which are tailored to each
specific right.

The human rights provisions of the Basic Law would be greatly
strengthened if Article 39 were replaced by specific reference to or
incorporation of "Article 4 and other provisions of the International
Covenant on Civil and Political Rights which specify for each right the
conditions, if any, under which it may be limited and those rights from
which there can be no derogation.
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that the Covenants are a part of the law of the HKSAR which
shall be implemented both through legislation and by action of
the judicial organs of the HKSAR.

In this context it must be noted that even the most generously
drafted guarantees for fundamental rights would be of little
worth if they could not be enforced effectively by the courts.
Thus it is important that the courts of the HKSAR be given the
power to review the compatibility of any legislation with the
rights and freedoms guaranteed in the Basic Law. Similarly,
ratification of the International Covenants by the HKSAR (or
the People‘s Republic of China including the HKSAR} is
essential to ensure that the international obligations and
monitoring procedures established in the Covenants remain
fully in force.

6. Notes

1>

2>
3>
4>

<5>

<6>

<7>

Joint Declaration of the Government of the United Kingdom of Great
Britain and Northern Ireland and the Government of the People's )
Republic of China on the question of Hong Kong, paragraph 3(3) and
3(5) at 30 - 31.

Idem paragraph 7, at 33.
Idem Annex 1 at 49.

Drafting Committee for the Basic Law, Draft Basic Law of the Hong
Kong Special Administrative Region (HKSAR} of the Peopte's Republic
of China (For Solicitation of Opinions) 40 (April 1988).

Drafting Committee for the Basic Law, Draft Basic Law of the HKSAR
of the People's Republic of China 12 {April 1988).

The Joint Declaration at page 47 states, "International agreements
to which the Pecple's Republic¢c of China is not a party but which
are implemented in Hong Kong may remain implemented in the HKSAR.
The Central People's Government shall, as necessary, authorize or
assist the HKSAR Government to make appropriate arrangements for
the application to the HKSAR of other relevant international
agreements.”

Article 40 of the Draft Basic Law does assure that the "legitimate
traditional rights and interests of the indigenous inhabitants of
'New Territories' shall be protected by the HKSAR". Whila this
provision may constitute a helpful measure for the indigenous
inhabitants, they may not wish to be considered a minority under
Article 27 of the Civil and Political Covenant and other minorities
are not given simiiar protections by the Draft Basic Law.



116 CONTEMPORARY ASIAN STUDIES SERIES

§. Conclusions and recommendations

In this memorandum, Amnesty International has not recommended the adoption
of specific language which might be incorporated in the Draft Basic Law,
but has simply identified some concerns about the present draft and has
suggested a number of important principles which might guide the redrafting
of the Basic Law. It has also suggested measures which it considers
essential to ensure, in accordance with the pledge in the Joint
Declaration, that the Covenants on human rights shall remain in force in
Hong Kong after 1997.

Accordingly, Amnesty International suggests the following fundamental
principles and makes the following recommendations:

1 A11 persons within Hong Xong presently are protected by the
International Covenant on Civil and Political Rights and the
International Covenant on Economic, Social and Cultural
Rights. The People's Republic of China has assured Hong Kong
residents that this critical international human rights
protection will continue after 1 July 1997. The Draft Basic
Law issued in April 1988 does not, however, adequately ensure
the continued effectiveness of the two international covenants
after 1997. In order to ensure that the rights of Hong Kong
residents are fully protected under the two internationatl
covenants, "Hong Kong, China" should be permitted by the
People's Republic of China to ratify the two international
covenants and the Optional Protocol to the International
Covenant on Civil and Political Rights. [f, alternatively,
the People's Republic of China becomes a party to the two
covenants and the Optional Protocol, each of the periodic
reports of the People's Republic of China to the Human Rights
Committee after 1997 should include & separate section about
the HKSAR presented by the Hong Kong authorities.

2 The Basic Law as a legal instrument tantamount to a
constitution or fundamental law for the HKSAR should contain a
suitable body of protections for human rights.

At present, the Draft Basic Law does not contain a number of
very important international human rights protections,
including a number of protections of particular concern to
Amnesty International. Among these are the protection against
torture and other cruel, inhuman or degrading treatment or
punishment; the protection of the right to life, ircluding the
abolition of the death penalty or at least an assurance that
Hong Kong's current poticy of not using the death penaity will
be continued after 1 July 1997; specific provisions for the
protection of the right to a prompt and fair trial; and the
establishment of a number of human rights norms which will
make it less likely that individuals will be detained as
prisoners of conscience. The Draft Basic Law also includes a
general limitations provision which could be used to undermine
all the other human rights protections. All of these
difficulties can and should be overcome by redrafting or
adding specific provisions. They can also be resoived in a
more general way, namely by incorporating the two Covenants on
human rights in the Basic Law by reference, and by providing
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Foreign Broadcast Information Service, China
May 2, 1988, pp. 50-76

Text of Hong Kong Draft Basic Law Published
HK2904040088 Beijing CHINA DAILY
{Supplement on HKSAR Draft Basic Law [for
discussion]) in English 29 Apr 88 pp I-VIII

[Text] The Draft Basic Law of the Hong Kong Special
Administrative Region [HKSAR] of the People’s Republic
of China for Solicitation of Opinions Preambie [subhead])

Hong Kong has been part of China’s territory since
ancient times, but it was occupied by Britain afier the
Opium War in 1840. On December 19, 1984, the Chi-
nese and British governments signed the Joint Declara-
tion on the Question of Hong Kong, affirming that the
Government of the Pecple's Republic of China will
resume the exercise of Sovereignty over Hong Kong on
July 1, 1997, thus fulfilling the long-cherished common
aspiration of the entire Chinese people for the recovery
of Hong Kong.

In order to uphold national unity and territorial integrity
and to maintain Hong Kong's prosperity and stability,
and taking account of the history of Hong Kong and its
realities, the People’s Republic of China has decided that
upon China’s resumption of the exercise of sovereignty
over Hong Kong, 3 Hong Kong Special Administrative
Region will be established in accordance with the provi-
sions of Article 31 of the Constitution of the People's
Republic of China and that under the principle of “one
country, two systems”, socialist system and policies will
not be practised in Hong Kong. The basic policies of the
People’s Republic of China regarding Hong Kong have
been elaborated by our government in the Sino-British
Joint Declaration.

In accordance with the Constitution of the People’s
Republic of China, the National Peaple’s Congress
hereby enacts the Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of
China, prescribing the systems to be practised in the
Hong Kong Special Administrative Region, ip order to
ensure the implementation of the basic policies of the
People's Republic of China regarding Hong Kong. Chap-
ter I: General Principles [subhead]

Article 1

The Hong Kong Special Administrative Region is an
inalienable part of the People’s Republic of China.

Article 2

The National People's Congress authorizes the Hong
Kong Special Administrative Region to exercise a high
degree of autonomy in accordance with the provisions of
this Law and to enjoy executive, legislative and indepen-
dent judicial power, including that of final adjudication.

Article 3

The executive authorities and legisiature of the Hong
Kong Special Administrative Region shall be composed
of permanent residents of Hong Kong in accordance
with the relevant provisions of this Law,

Article 4

Socialist system and policies shall not be practised in the
Hong Kong Special Administrative Region and the exist-
ing capitalist system and way of life shall not be changed
for 50 years.

Article §

The Hong Kong Special Administrative Region safe-
guards the rights and freedoms of the residents and other
persons in the region in accordance with law.

Article 6

Rights of property ownership, including those relating to
acquisition, use, disposal, inheritance and compensation
for lawful take-over shall be protected by law. The
compensation for lawful takeover shall be corresponding
to the real value of the property concerned, freely con-
vertible and paid without undue delay,

Article 7

The land and natural resources within the Hong Kong
Special Administrative Region are the state property of
the People’s Republic of China. The government of the
Hong Kong Special Administrative Region shall be
responsible for their management, use and development
and for their tease or grant to individuals or legal persons
for use or development. The revenue derived shall be
entirely at the disposal of the government of the Hong
Kong Special Administrative Region.

Anticle 8 .

The laws previously in force in Hong Kong, that is, the
common law, rules of equity, ordinances, subordinate
legislation and customary law shall be maintained,
except for those that contravene this Law or have been
amended by the legislature of the Hong i{ong Special
Administrative Region.

Article 9

In addition to the Chinese language, the English language
may also be used by the executive authorities, legislature
and judicial organs of the Hong Kong Special Adminis-
trative Region.

Article 10

In accordance with Article 31 of the Constitution of the
People’s Republic of China, the policies and systems prac-
tised in the Hong Kong Special Administrative Region,
including the social and economic systems, the system for
safeguarding the fundamental rights and freedoms of its
residents and the executive, legislative and judicial systems,
shall be based on the provisions in this Law.

No law enacted by the iegislature of the Hong Kong
Special Administrative Region shall contravene this law.

Chapter II: Relationship between the Central Authori-
ties and the Hong Kong Special Administrative Region
[subhead])

(117)
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Article i1

The Hong Kong Special Administrative Region is a local
administrative region of the People's Republic of China,
enjoying a high degree of autonomy, and comes directly
under the Central People’s Government.

Article 12

The Central People’s Government is responsible for the
foreign affairs relating to the Hong Kong Special Admin-
istrative Region.

The Ceniral People’s Government authorizes the Hong
Kong Special Administrative Region to deal with rele-
vant external affairs on its own in accordance with this
Law. -

The Ministry of Foreign Affairs of the People’s Republic
of China will establish an office in Hong Kong to deal
with foreign affairs.

Article 13

The Central People's Government is responsible for the
Defence of the Hong Kong Special Administrative
Region,

Military forces sent by the Central People’s Government
to be stationed in the Hong Kong Special Administrative
Region for defence shall not interfere in the local affairs
of the region. The government of the Hong Kong Speciai
Administrative Region may, in times of need, request
the Central People’s Government for assistance from the
gan'i;on in the maintenance of public order and disaster
relief.

Apart from abiding by nation-wide laws, members of the
garrison shall also abide by the laws of the Hong Kong
Special Administrative Region.

All expenses for the garrison shall be borne by the
Central People's Government.

Article 14

The Central People’s Government appoints the Chief
Executive and principal executive officials of the Hong
Kong Special Administrative Region in accordance with
the provisions of Chapter IV of this Law.

Article 15

The Hong Kong Special Administrative Region is vested
with executive power. In accordance with the relevant
provisions of this Law it shall, on its own, manage public
finance, monetary maitters, economy, industry and com-
merce, trade, taxation, postal service, civil aviation,
maritime matters, traffic and transport, fishery, agricul-
ture, personnel administration, civil affairs, labour, edu-
cation, medical and health services, social welfare, cul-
ture and recreation, municipal facilities, urban planning,
housing, real estate, public order, entry and exit controls,
metearology, communications, science and technology,
sports and other administrative affairs.

Article 16

The Hong Kong Special Administrative Region is vested
with legislative power,

Laws enacted by the legislature of the Hong Kong Special
Administrative Region shall be reported to the Standing
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Committee of the National Pecple’s Congress for the
record. The reporting for record shall not affect the entry
into force of such laws.

If the Standing Committee of the National People's
Congress, after consulting its Committee for the Basic
Law of the Hong Kong Special Administrative Region,
considers that any law of the region is rot in conformity
with this Law or legal procedures, it may retumn the law
in question for reconsideration or revoke it, but it shall
not amend it. Any law returned for reconsideration or
revoked by the Standing Committee of the National
People’s Congress shall immediately cease to have force.
This cessation shall not have retroactive effect

Article 17

The laws of the Hong Kong Special Administrative
Region shall be this Law, the laws previously in force in
Hong Kong as stipulated in Article 8 of this Law, and the
iaws enacted by the legislature of the Hong Kong Special
Administrative Region.

Laws enacted by the National People’s Congress or its
Standing Committee will not be applied in the Hong
Kong Special Administrative Region except for those
stipulated in Paragraph 3 of this article.

Laws, enacted by the National People's Congress or its
Standing Committee, which relate to defence and foreign
affairs as well as other laws which give expression to
national unity and territorial integrity and which, in
accordance with the provisions of this Law, are outside
the limits of the high degree of autonomy of the Hong
Kong Special Administrative Region, shall be applied
locally by the government of the Hong Kang Special
Administrative Region by the way of promulgation or
legislation on the directives of the State Council, when-
ever there is the need to apply any of such laws in the
region.

Except in cases of emergency, the State Council shall
consult the Committee for the Basic Law of the Hong
Kong Special Administrative Region and the Govern-
ment of the Hong Kong Special Administrative Region
before issuing the above-mentioned directives,

If the government of the Hong Kong Special Adminis-
trative Region fails to act in compliance with the direc~
tives given by the State Council, the State Council may
decree the application of the above-mentioned faw in the
Hong Kong Special Administrative Region.

Article 18

The Hong Kong Special Administrative Region is vested
with independent judicial power, including that of fina]
adjudication.

Courts of the Hong Kong Special Administrative Region
shall have jurisdiction over all cases in the region, except
that the restrictions of their jurisdiction imposed by
Hong Kong's previous legal system shall be maintained,
Courts of the Hong Kong Spetial Administrative Region
shall have no jurisdiction over cases relating 1o defence
and foreign affairs, which are the responsibility of the
Central People’s Government, and cases relating to the
executive acts of the Central People’s Government.
Courts of the Hong Kong Special Administrative Region
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shall seek the advise of the Chief Executive whenever
questions concerning defence, foreign affairs or the exec-
utive acts of the Central People’s Government arise in
any legal proceeding. A statement issued by the Chief
Executive regarding such questions shall be binding on
the courts.

Before issuing such a statement, the Chief Executive
shall obtain a cenificate from the Standing Committee of
the National People’s Congress or the State Council.

Article 19

The Hong Kong Special Administrative Region may
enjoy other powers granted to it by the National Peopie’s
Congress, the Standing Committee of the National Peo-
ple’s Congress or the State Council.

Article 20

Residents of the Hong Kong Special Administrative
Region who are Chinese nationals are entitled to partic-
ipate in state affairs as prescribed by law.

In accordance with the assigned number of seats and the
election procedures specified by the Standing Commit-
tee of the National People’s Congress, the Chinese
nationals among the Hong Kong residents shall locally
elect deputies of the Hong Kong Special Administrative
Region to the National People’s Congress to participate
in the work of the highest organ of state power.

Article 21

Departments under the Central People’s Government as
well as provinces, autonomous regions, and municipali-
ties directly under the Central Government shall not
interfere in the affairs which the Hong Kong Special
Administrative Region administers on its own in accor-
dance with this Law.

If departments under the Central Government, prov-
inces, autonomous regions, and municipalities directly
under the Central Government need to set up offices in
the Hong Kong Special Administrative Region, they
must have the consent of the government thereof and the
approval of the Central People’s Government.

All offices set up in Hong Kong by the depantments
under the Cemral Government, or by provinces, auton-
omous regions and municipalities directly under the
Central Government and personnel of these offices shal
abide by the laws of the Hong Kong Special Administra-
tive Region.

People from other parts of China must apply for
approval for entry into the Hong Kong Special Admin-
istrative Region.

The Hong Kong Special Administrative Region may
establish an office in Beijing.

Article 22

The Hong Kong Special Administrative Region shall
prohibit by law any act designed to undermine national
unity or subvert the Central People’s Government.

119

HONG KONG & MACAO

Chapter IlI: Fundamental Rights and Dutics of the
Residents (subhead]

Article 23

Residents of the Hong Kong Special Administrative
Region, or Hong Kong residents for short, include per-
manent residents and non-permanent residents.

Permanent residents of the Hong Kong Special Admin-
istrative Region are:

(1) Chinese nationals born in Hong Kong before or after
the establishment of the Hong Kong Special Administra-
tive Region;

(2) Chinese nationals who have ordinarily resided in
Hong Kong for a continuous period of no less than seven
years before or after the establishment of the Hong Kong
Special Administrative Region;

(3) Persons of Chinese nationality born cutside Hong
Kong of those residents listed in categories (1) and (2);
(4) Persons of non-Chinese nationality who have ordi-
narily resided in Hong Kong for a continuous period of
no less than seven years and have taken Hong Kong as
their place of permanent residence before or after the
establishment of the Hong Kong Special Administrative
Region;

(5) Persons under 21 years of age born in Hong Kong of
residents listed in category (4) before or after the estab-
lishment of the Hong Kong Special Administrative
Region; and

(6) Persons other than those residents listed in categories
(1) to (5), who had the right of abode only in Hong Kong
before the establishment of the Hong Kong Special
Administrative Region,

The above-mentioned residents have the right of abode
in the Hong Kong Special Administrative Region and
are qualified to obtain, in accordance with its Jaw,
permanent identity cards whigh state their right of
abode.

Non-permanent residents of the Hong Kong Special
Administrative Region are persons who, in accordance
with the laws of the Hong Kong Special Administrative
Region, are qualified to obtain Hong Kong identity cards
but have no right of abode.

Article 24

All Hong Kong residents shall be equal before the law,
regardiess of their nationality, race, ethnic origin, lan-
guage, sex, occupation, religious belief, political views,
educational level and property status.

Article 25

Permanent residents of the Hong Kong Special Admin-
istrative Region who have reached the age of 21 shali
have the right to vote and the right to stand for election
as prescribed by law.

Article 26

Hong Kong residents shall have freedom of speech, of
the press and of publication; freedom of association, to
form and join trade unions, and to strike; and freedom of
assembly and of demonstration,
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Article 27

The freedom of the person of Hong Kong residents is
inviolable,

Hong Kong residents shall not be unlawfully arrested,
detained or imprisoned, Unlawful deprivation or restric-
tion of the residents’ freedom of the person by any means
shall be prohibited.

Article 28

The homes and other premises of Hong Kong residents
shall not be violated. Unlawful search of, or intrusion
into, a resident’s home or other premises is prohibited,

Anticle 29

The freedom and privacy of communication of Hong
Kong residents shall be p d by law. No department
or individual may, on any ground, infringe upon the
residefits’ freedom and privacy of communication
except in case where, to meet the needs of public security
or of investigation into criminal offences; the relevant
authorities may censor communication in accordance
with legal procedures.

Article 30

Hong Kong residents shall have the freedom of move-
ment within the Hong Kong Special Administrative
Region and the freedom of emigration to other countries
and regions. Hong Kong residents who hold valid travel
documents shall have the freedom to travel and the
freedom of entry and exit and, unless restrained by law,
shall be free to leave the Hong Kong Special Adminis-
trative Region without specml authorization. .

Article 31 .

Hong Kong residents shall have the freedom of
' conscience.

Hong Kong residents shall have the freedom of‘religious

belief and the freedom to preach and to carry out and

participate in religious activities in public.

Article 32
Hong Kong residents shall have the freedom of choice of
occupation.

Article 33

Hong Kong residents shall have the freedom of academic
research, of literary and artistic creation and of other
cultural pursuits.

Anicle 34

Hong Kong residents shall have the right 1o confidential
legal advice, access to the courts, and choice of lawyers
for timely protection of their legitimate rights and inter-
ests, and for representation in the courts, and the right to
judicial remedies.

Hong Kong residents shall ahve the right to challenge in
the courts the actions of the executive organs or their
personnel.
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Article 35

Hong Kong residents shall have the right to social
welfare; the welfare benefits of the working people shall
be protected by law.

Article 36

The freedom of marriage of Hong Kong residents and

tl:eir right to raise a family freely shall be protected by
w.

Article 37

Hong Kong residents shall enjoy the other rights and
freedoms safeguarded by the laws of the Hong Kong
Special Administrative Region.

Anticle 38

The provision of the “International Convenant oo Civil
and Political Rights” and the “Intemational Convenant
on Econotnic, Social and Cultural Rights” as applied to
Hong Kong shall be implemented through legislation by
the Hong Kong Special Administrative Region.

Article 39

The rights and freedoms enjoyed by Hong Kong resi-
dents shall not be restricted unless prescribed by law. But
such restrictions shall not go beyond the necessity for the
maintenance of national security, public order, public
safety, public health, public morals and for the safe-
guarding of the rights and freedoms of other persons.

Article 40

The legitimate traditional rights and interests of the
indigenous inhabitants of “New Territories™ shall be
protected by the Hong Kong Special Administrative
Region.

Article 41

Persons in the Hong Kong Special Administrative
Region other than Hons Kong residents shall, in accor-
dance with law, enjoy the rights and freedoms of Hong
Kong residents prescibed in this Chapter.

Article 42

Hong Kong residents and other persons in Hong Kong
shall have the obligation to abide by the laws of the Hong
Kong Special Administrative Region.

Chapter 1V: Political Structure [subhead]
Section 1: The Chief Executive

Article 43

The Chief Executive of the Hong Kong Special Admin-
istrative Region is the head of the Hong Kong Special
Administrative Region and represents the region.

The Chief Executive of the Hong Kong Special Admin-
istrative Region shall be accountable to the Central
People’s Government and the Hong Kong Special
Administrative Region in accordance with the provi-
sions of this Law.
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Article 44

The Chief texecutive of 1ge Hong Kong Special Admin-
istrative Region shall be a Chinese naticnal of no less
than 40 years of age who is a permanent resident of the
region and has ordinarily resided in Hong Kong for a
continuous period of 20 years.

Article 45

The Chief Executive of the Hong Kong Special Admin-
istrative Region shall be selected by clection or through
consultations held locally and be appointed by the Cen-
tral People’s Government

The Specific method for selecting the Chief Executive is
prescribed in Appendix (1): “Method for selecting the
Chief Executive of Hong Kong Special Administrative
Region.”

Tte method for selecting the Chief Executive as pre-
scribed in Appendix (1) may be modified in the light of
actual situation in the Hong Kong Special Administra-
tive Region and in accordance with the principle of
gradual and orderly progress. Such modifications shall
require the endorsement of a two-thirds majority of the
members of the legislative Council of the Hong Kong
Special Administration Region and the consent of the
Chief Executive, and shall be submitted to the Standing
Committee of the National People’s Congress for
approval.

Article 46

The term of office of the Chief Executive of the Hong
Kong Special Administrative Region shall be five years.
He/she may serve for no more than two terms.

Article 47

The Chief Executive of the Hong Kong Special Admin-
istrative Rezion must be a person of integrity, dedicated
10 his'her duties.

The Chief Executive, on assuming office, shall declare
his/her assets to the Chief Justice of the Court of Final
Appeal of the Hong Kong Special Administrative
Region. This declaration shall be put on record in strict
confidence.

Article 48

The Chief Executive of the Hong Kong Special Admin-
istrative Region shall exercise the following powers and
functions:

(1) To lead the government of the region;

(2) To be responsible for the implementation of this Law
and other laws which, in accordance with this Law, apply
in the Hong Kong Special Administrative Region;

(3) To sign bills passed by the Legislative Council and to
promulgate laws;

To sign bills on budget and final accounts passed by the
Legislative Council and report them to the Central
People’s Government for the record;

(4) To decide on government policies and to issue
executive orders;

(5) To nominate and to report 1o the Central People’s
Government for appointment the following principal
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officials: Secretaries and Deputy Secretaries of Depart-
ments, Directors of Bureaus, Commissioner Against
Corruption, Director of Audit, Commissioner of Police
and Commissioner of External Affairs # 3 [see notes
following Annex III] and to propose to0 the Central
People’s Government the removal of the above-men-
tioned officwals;

To employ advisers at or above the director level as
required and subject to the approval of the Central
People’s Government.

(6) To appoint or remove judges of the courts at various
levels in accordance with legal procedures;

{7) To appeint or remove public servants in accordance
with legal procedures;

(8) To implement the directives issued by the Central
People’s Government in respect of the relevant matters
provided for in this Law;

(9) To deal with, on behalf of the government of the
Hong Kong Special Adminisirative Region, externsl
affairs and other affairs authorized by the Central
Authorities;

(10) To approve the introduction of motions regarding
revenues or expenditure to the Legislative Council;
(11) To decide, in the light of security and public
interest, whether government officials or other personnel
in charge of government affairs should testify or give
evidence before the Legislative Council;

(12) To pardon persons conviected of criminal offences or
commute their penalties; and

(13) To handle petitions and complaints.

Article 49

If the Chief Executive considers that a bill patsed by the
Legislative Council is not compatible with the overall
interest of the Hong Kong Special Administrative
Region, he/she may return it to the Legislative Council
within three months for reconsideration, If the Legisla-
tive Council passes the original bill again by no less than
a two-thirds majority, the Chief Executive must sign and
promulgate it within one month, or act in accordance
with the provisions of Article 50 of this Law.

Article 50

If the Chief Executive refuses to sign the bill passed by
the Legislative Council for a second time, or the Legis-
lative Council refuses to pass the budget or other impor-
tant bills introduced by the government and if consensus
still cannot be reached after consultations, the Chief
Executive may dissolve the Legislative Council.

Before dissolving the Legislative Council the Chief Exec-
utive should ask for opinions from the Executive Coun-
cil. A Chief Executive can dissolve the Legislative Coun-
cil only once in each term of office.

Article 51

If the Legislative Council refuses to pass the budget bill
presented by the government, or if appropriation of
public funds cannot be approved because the Legislative
Council is already dissolved, the Chief Executive may
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approve temporary short-term appropriations according
to the level of the previous fiscal year’s expenditure prior
to the election of the new Legislative Council.

Article 52

The Chief Executive shall have to resign under any of the
following circumstances:

(1) When he/she loses the ability to discharge the func-
tions of his/her office due to serious illness or other
reasons;

(2) When, after the Legislative Council is dissolved
because he/she twice refuses to sign the bill it passes, the
new Legislative Council has again passed the original bill
in dispute with a two-thirds majority; and

(3) When, after the Legislative Council is dissolved
because it refuses 10 approve the budget or any other
important bill, the new Ligislative Council still refuses to
pass the original bill in dispute.

Article 53

If the Chief Executive of the Hong Kong Special Admin-
istrative Region is not able to discharge his/her duties for
a brief period, such duties shall temporarily be assumed
by Administrative Secretary, Financial Secretary, Secre-
tary of Justice in this order of precedence.

In the event that the office of Chief Executive becomes
vacant a new Chief Executive shall be selected within six
months, and during the period of vacancy, his/her duties
shall be assumed according to the provisions of the
preceding Paragraph,

Article 54

The Executive Council of the Hong Kong Special
Administrative Region is an organ for assisting the Chief
Executive in policy-making,

Article 55

Members of the Executive Council of the Hong Kong
Special Administrative Region shall be appointed by the
Chief Executive from among the principal officials of the
executive authorities, members of the Legislative Coun-
cil and public figures. Their term of office and the
termination of their appointment before their term
expires shall be decided by the Chief Executive. The
term of office of it s shall not d that of the
Chief Executive who appoints them.

Members of the Executive Council of the Hopg Kong
Specialh Administrative Region shall be Chinese nation-
als who are permanent residents of the region.

The Chief Executive may invite other persons concerned
to sit in at council meetings as he/she deems necessary.

Article 56

The Executive Council of the Hong Kong Special
Administrative Region shall be presided over by the
Chief Executive.

Except for the appointment, removal and disciplining of
public officers and the adoption of measures in emergen-
cies, the Chief Executive shall consult the Executive
Council before making important decisions, introducing
a bill to the Legislative Council, enacting subsidiary
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legislations, or dissolving the Legislative Council.

If the Chief Executive does not adopt a2 majority opinion
of the Executive Council, be/she must put his‘her spe-
cific reasons on record.

Article 57

A Commission Against Corruption shall be established
in the Hong Kong Special Administrative Region. It
shall function independently and be accountable to the
Chief Executive.

Article 58

A Commission of Audit shall be established in the Hong
Kong Special Administrative Region. It shall function inde-
pendently and be accountable to the Chief Executive,

Section 2: The Exccutive Authorities [subhead)

Article 59

The government of the Hong Kong Special Administra.
tive Region is the executive authorities [word as pub-
tished] of the region.

Article 60
The Chief Executive of the Hong Kong Special Admin.
istu:ative Region is the head of the government of the

ON.
Department of Administration, Department of Finance,
Department of Justice, bureaus, divisions and commis-
sions shall be established under the government of the
Hong Kong Special Administrative Region.
The structure of the government of the Hong Kong Special
Administratwve Region shall be prescribed by law.

Article 61

The principal officials of the Hong Kong Special Admin-
istrative Region shall be Chinese nationals who are
permanent residents and have ordinarily resided in
Hong Kong for a continuous period of 15 years.

Article 62

The government of the Hong Kong Special Administra-
tive region shall exercise the following powers and
functions:

(1) To formulate and implement policies;

(2) To manage the administrative affairs specified in
Article 14 of this Law;

(3) To manage the external affairs authorized by the
Central People’s Government under this law;

(4) To draw up and present budgets and final accounts; and
(5) To draft and introduce bills, motions and subsidiary
legislations.

Article 63

The prosecuting authority of the Hong kong Special
Administrative Region shall institute criminal prosecu-
tions independently, free from any interference.

Article 64
The executive authorities of the Hong Kong Special
Administrative Region must abide by the law and shatl
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be accountable to the Legislative Council of the Hong
Kong Special Administrative Region in the following
respects: They shall implement laws passed by the legis-
lature and already in force; they shall present regular
reports on their worklto the Legislative Council; they
shall answer questions rdifed by members of the Legis-
lative Council; and they shall obtain approval from the
Legislative Council for taxation and public expenditure.

Article 65

The establishment of advisory bodies under the execu-
tive authorities of the Hong Kong Specizl Administra-
tive Region shall be maintained.

Article 66
The Legislative Council of the Hong Kong Special
Administrative Region is the legislature of the region.

Article 67

The Legislative Council of the Hong Kong Special
Administrative Regional shall be constituted by a com-
binaticn of direct and indirect elections.

The specific methods for forming the Legislative Council
are prescribed in Annex 1I: “*Methods for Constituting
the Legislative Council of the Hong Kong Special
Administrative Region.”

The methods for forming the Legisiative Council pro-
vided in Annex Il may be modified in the light of the
actual situation in the Hong Kong Special Administra-
tive Region and in accordance with the principle of
gradual and orderly progress. Such modificaiions shall
require the endorsement of a two-thirds majority of the
members of the Legislative Council of the region and the
consent of the Chief Executive, and shall be submitted to
the Standing Committte of the National People’s Con-
gress for approval.

Article 68

The term of office of members of the Legistative Council
of the Hong Kong Special Administrative Region shall
be four years.

Article 69

If the Legislative Council of the Hong Kong Special
Administrative Region is dissolved by the Chief Execu-
tive in accordance with the provisions of this Law, it
shall be reconstituted by election within three months as
prescribed by Article 67 of this Law,

Article 70

Alternative 1:

The president of the Legislative Council of the Hong
Kong Special Administrative Region shall be elected
from among the members of the Legislative Council.
The president of the Legislative Council of the Hong
Kong Special Administrative Region shall be a Chinese
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national of no less than 40 years of age, who is a
permanent resident of the region and has ordinasily
resided in Hong Kong for a continuous period of 20
years.

Alternative 2:

The Chief Executive shall concurrently be the president
of the Legislative Council of the Hong Kong Special
Administrative Region.

Article 71

The President of the Legislative Council of the Hong
Kong Special Administrative Region shall exercise the
following powers and functions:

(1) Tg preside over meetings;

(2) To decide on and control the agenda;

(3) To decide on the time and duration of meetings;
(4) To call special meetings during the recess; and

(5) Other powers and functions as prescribed in the rules
of procedure of the Legislative Council.

Article 72

The Legislative Council of the Hong Kong Special
Administrative Region shall exercise the following pow-
ers and functions;

(1) To enact, repeal or amend laws in accordance with
the provisions of this Law and legal procedures;

(2) To examine and approve budgets and final accounts
submitted by the executive authorities;

(3) To approve taxation and public expenditure;

(4) To hear and debate on the work repons of the Chief
Executive;

(5) To raise questions on the work of the executive
authorities;

(6) To hold debates on any issue concerning public
interests;

(7) To endorse the appointment and removal of the
judges of the Court of the Final Appeal and the Chief
Justice of the High Court;

(8) To receive and deal with complaints from Hong Kong
inhabitants; and .

(9) In the event of serious breach of law or dereliction of
duty by the Chief Executive, an independent investigat-
ing committee, 1o be chaired by the Chief Justice of the
Court of Final Appeal, on the motion initiated jointly by
one-fourth of the members of the Legistative Council
and p d by the il, may be stablished to carry out
investigations and 1o report its findings to the council. If
the comrnittee considers the evidence sufficient, the
council may pass a motion of impeachment with &
two-thirds majority and report it to the Central People’s
Government for decision,

Article 73

Alternative 1:

Members of the Legislative Council of the Hong Kong
Special Administrative Region may, in accordance with
the provisions of this Law and legal procedures, individ-
ually or jointly introduce any bills, However written
consent of the Chief Executive is required before the
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following three kinds of bills are introduced:

(1) Bills relating to revenue and expenditure;

(2) Bills relating 10 government policies; and

{3) Bills relating to the structure and operation of the
govemment,

Alternative 2:
Members of the Legislative Council of the Hong Kong
Special Administrative Region may, in accordance with

the provisions of this Law and legal procedures, intro- .

duce bills. Bills which do not relate 10 public expenditure
or public policies may be introduced individually or
jointly by members of the council.

Article 74

The quorum for the meeting of the Legislative Council of
the Hong Kong Special Administrative Region shall be
no less than half of its members. )

Unless otherwise provided for in this Law, the passage of
any bill or motion in the Legislative Council of the Hong
Kong Special Administrative Region requires the votes
of more than half of its members present.

The rules of procedure of the Legisiative Council shall be
established by the council on its own, but they should not
contravene this Law.

Article 75

A bill passed by the Legisiative Council of the Hong
Kong Special Administrative Region takes effect only
after it is signed and promulgated by the Chief Execu-
tive.

Article 76

Members of the Legislative Council of the Hong Kong
Special Administrative Region shall not be legally liable
for speeches made at meetings of the council.

Article 77

Members of the Legislative Council of the Hong Kong
Special Administrative Region shall not be subject to
arrest when attending or on their way to a meeting of the
Legislative Council.

Article 78

The president of the Legislative Council shall declare
that a member of the council is no longer qualified to
serve under any of the following circumstances:

(1) When he/she loses the ability to discharge the func-
tions of hivther office due to serious illness or other
reasons;

(2) When he/she is absent from meetings for three
consecutive months without the consent of the president
of the Legistative Council;

(3) When he/she loses or renounces hiser {word as
published] status as a permanent resident of the Hong
Kong Special Administrative Region;

{4) When he/she is bankrupt or fails to pay debts in
defiance of a court ruling;

(5) When he/she is convincted and sentenced to impris-
onment for one month or more for a criminal offence
committed within or outside the Hong Kong Special
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Administrative Region and is relieved of his/her duties
by a motion passed by two-thirds of the members of the
legislative Council p! 1; and

(6) When he/she is censored for misbehavior or breach of
oath by a vote of two-thirds of the members of the
Legislative Council present.

Section 4: Judicial Organs [subhead}

Article 79

The courts of the Hong Kong Special Administrative
Region at various levels are the judicial organs of the
region, exercising the judicial power of the region,

Article 80

The Court of Final Appeal, the High Court, district
courts, magistrates’ courts and other special courts are
established in the Hong Kong Special Administrative
Region. The High Court comprises the Court of Appeal
and the Cournt of the First Instance,

The judicial system previously in practice in Hong Kong
shali be maintained except for those changes consequent
upon the established of the Court of Final Appeal in the
Hong Kong Special Administrative Region.

Article 81

The power of final adjudication of the Hong Kong
Special Administrative Region is vested in the Court of
Final Appeal in the region, which may as required invite
judges from other common law jurisdictions to sit on the
Court of Final Appeal.

Article 82

The structure, power, and functions of the courts of the
Hong Kong Special Administrative Region at various
levels shall be prescribed by law.

Anticle 83

The courts of the Hong Kong Special Administrative
Region decide cases in accordance with the laws appli-
cable in the region as prescribed in Article 17 of this Law
and may refer to precedents in other common law
jurisdictions.

Article 84
The courts of the Hong Kong Special Administrative
Region exercise judicial power independently and free
form any interference. Members of the judiciary are
immune from legal action in respect of their judicial
functions.

Article 85
The principle of trial by jury previously practised in
Hong Kong shall be maintained.

Article 86

In criminal or civil proceedings in the Hong Kong
Special Administrative Region, the principles, previ-
ously applied in Hong Kong and the nghts previously
enjoyed by the parties to the proceedings shall be main-
tained,
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Article 87

Judges of the courts of the Hong Kong Special Administra-
tive Region shali be appointed by the Chief Executive acting
in accordance with the recommendation of an independent
commission composed of local judges, persons from the
legal profession and other eminent persons.

Article 88

A judge of a court of the Hong Kong Special Adminis-
trative Region may be removed for inability to discharge
the functions of hiser [word as published] office, or for
misbehaviour, by the Chief Executive acting in accor-
dance with the recommendation of a tribunal appointed
by the Chief Justice of the Court of Final Appeal and
consisting of not fewer than three local judges.

The Chief Justice of the Court of Final Appeal in the
Hong Kong Special Administrative Region may be
investigated for inability to discharge the functions of
hiser [word as published] office, or for misbehaviour, by
a tribunal appointed by the Chief Executive and consist-
ing of not fewer than five local judges and may be
removed by the Chief Executive on the recommendation
of the tribunal and in accordance with the procedures
provided for in this Law,

Article 89

In addition to the procedures prescribed in Article 87
and 88 of this Law, the appointment and removal of
judges of the Court of Final Appeal and the Chief Justice
of the High Court in the Hong Kong Special Adminis-
trative Region shall be made by the Chief Executive with
the endorsement of the Legislative Council of the region
and reported to the Standing Committee of the National
People’s Congress for the record.

Article 90

The previous system of appointment and removal of mem-
bers of the judiciary other than judges of the Hong Kong
Special Administrative Region shail be maintained,

Article 91

Judges and other members of the judiciary of the Hong
Kong Special Administrative Region shall be chosen by
reference to their judicial and professional quatities and
may be recruited from other common law jurisdictions.

Article 92

Judges and other members of the judiciary serving in
Hong Kong before the establishment of the Hong Kong
Special Administrative Region may all remain in
employment and retain their seniority with pay, allow-
ances, benefits and conditions of service no less favour-
abie than before.

Article 93

The Hong Kong Special Administrative Region shall pay
to judges and other members of the judiciary who retire
or leave the service in compliance with regulations as
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well as to those who have h retired or left the service
before the establishment of the Hong Kong Special
Administrative Region, or to their dependents, all pen-
sions, gratuities, allowances and benefits due to them on
terms no less favourable than before, and irrespective of
theis nationality or place of residence.

Anticle 94

The judicial organs of the Hong Kong Special Adminis-
trative Region may, through consultation and in accor.
dance with law, maintain judicial relations with those of
other parts of the country, and they may render assis-
tance to cach other.

Article 95

With the assistance or authorization of the Central
People’s Govemment, the government of the Hong
Kong Special Administrative Region may make appro-
priate arrangements with foreign states for reciprocal
Jjudicial assistance.

Section 5: District Organizations [subhead)

Article 96

District organizations which are not local organs of
political power may be established in the Hong Kong
Special Administrative Region, 1o be consulted by the
government of the region on district administration and
other affairs, or to be responsible for providing services
in such fields as culture, recreation and environmental
sanitation.

Article 57
The powers and functions of the district organizations
and their composition shall be prescyibed by law.

Section 6: Public Servants [subhead]

Anticle 98

Public servants serving in all government departments of
the Hong Kong Special Administrative Regicn must be
permanent residents of the region, except where other-
wise provided for in Article 100 of this Law and except
for those below a certain salary point as prescribed by
law.

Public servants must be dedicated to their duties and be
responsible to the government of the Hong Kong Special
Administrative Region.

Article 99

Public servants serving in all Hong Kong Government
departments, including the police department, before the
establishment of the Hong Kong Special Administrative
Region, may all remain in employment and retain their
seniority with pay, allowances, benefits and conditions
of service no less favourable than before.

Anticle 100

The government of the Hong Kong Special Administra-
tive Region may employ British and other foreign
nationals previously serving in the public service in
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Hong Kong, or those holding permanent identity cards
of the region 10 serve as public servants at various levels,
but only Chinese nationals among permanent residents
of the region can fill the following posts: the Secretary
and Deputy Secretaries of Depariments, Directors of
Bureaus, Commissioner Against Corruption, Director of
Audit, Deputy Directors for Security and for Civil Ser-
vice, Commussioner and Deputy Commissioners of
Police, Commissioner and Deputy Commissioners of
External Affairs, Commissioner of Immigration and
Inspector General of Customs and Excise.

The government of the Hong Kong Special Administra-
tive Region may also employ British and other foreign
nationals as advisers 10 government departvents and,
when there is need, may recruit qualified candidates
from outside the region to professional and technical
posts in government departments. These foreign nation-
als shall be employed only in their individual capacities
and shall be responsible to the government of the region.

Article 101

The government of the Hong Kong Special Administra-
tive Region shall pay to public servants who retire or
leave the service in compliance with regulations as well

as 1o those who have retired or left the service in

compliance with regulations before the establishment of
the Hong Kong Special Administrative Region, or to
their dependents all pensions, gratuities, allowance and
benefits due 10 them on terms no less favourable than
before, and irrespective of their nationality or place of
residence.

Article 102

The appointment and promotion of public servants shall
be on the basis of their qualifications, experience and
ability. Hong Kong's previous system of recruitment,
employment, assessment, discipline, training and man-
agement for the public service, including special bodies
for their appointment, pay and conditions of service,
shall be maintained, except for-any provisions for priv-
ileged treatment of foreign nationals.

Article 103 :

The Chief Executive, principal officials, members of the
Executive Council and of the Legislative Council, judges
of courts at all levels and other members of the judiciary
in the Hong Kong Special Administrative Region must
be swom in according to law when assuming office.

Chapter V: Economy [subhead]
Section 1: Public Finance and Taxation [subhead)

Article 104

The Hong Kong Special Administrative Region shall
have independent finances.

The Hong Kong Special Administrative Region shall use
its financial revenues exclusively for its own purposes,
and they shall not be handed over to the Central People’s
Government. :
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Article 10§

The government of the Hong Kong Special Administra-
tive Region shall follow the principle of measuring
expenditure by revenues in drawing up its budget.

The government of the Hong Kong Special Admigistra.
tive Region shall, over a number of fiscal years taken as
a whole, maintain a basic balance between total budget-
ary revenues and expenditure.

In principle, the rate of increase of the budgetary reve-
nues and the expenditure of the Hong Kong Special
Administrative Region shall not exceed that of the gross
domestic product over a number of fiscal years taken as
a whole.

Article 106

The Hong Kong Special Administrative Region shall
practisc an independent taxation system.

The Central People’s Government shall not levy taxes in
the Hong Kong Special Administrative Region.

Article 107
The Hong Kong Special Administrative Region shall
continue to practise a low tax policy.

Article 108

The types of taxes, the tax rates and tax exemptions in
the Hong Kong Special Administrative Region shall be
prescribed by law.

Section 2: Money and Finance [subhead]

Article 109

The government of the Hong Kong Special Administrative
Region shall create conditions and take measures for the
maintenance of the status of the Hong Kong Special Admin-
istrative Region as an international financial ¢entre,

Article 110

The Hong Kong Special Administrative Region shall con-
tinue to practise free and open monetary and firancial
policies. Its monetary and financial systems shall be gov-
erned by law.

Article 111

No exchange control policies shall be applied in the Hong
Kong Special Administrative Region. Markets for foreign
exchange, gold, securities ard futures shall continue.

Article 112

The government of the Hong Kong Special Administra-
tive Region shall safeguard the free flow of all capital
within, into and out of the region.

Article 113

The government of the Hong Kong Special Administra-
tive Region shall safeguard the free operation of finan-
cial business and financial markets and shall regulate
and supervise them in accordance with faw.
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Article 114

The Hong Kong dollar, as the legal tender in the Hong
Kong Special Administrative Region, shall continue to
circulate and remain freely convertible.

Article 115

The authority to issue Hong Kong currency shall be
vested in the government of the Hong Kong Special
Administrative Region. The sysiem regarding the issue
of Hong Kong currency shall be prescribed by law.

The issue of Hong Kong currency shall be backed up by
a reserve fund of no less than 100 percent freely con-
verftible foreign currency.

The government of the Hong Kong Special Administra-
tive Region may authorize designated banks to issue or
continue to issue Hong Kong currency under statutory
authority, after satisfying itself that any issue of currency
will be soundly based and that the arrangements for such
issue are consistent with the object of maintainingithe
stability of the currency.

Article 116

The Exchange Fund of the Hong Kong Special Admin-
istrative Region shall be managed and controiled by the
government of the region, primarily for regulating the
exchange value of the Hong Kong dollar.

Section 3: External Trade and Economic Relations [sub-
head]

Anrticle 117

The Hong Kong Special Administrative Region shall
continue the policy of free external trade and free
external economic relations.

The government of the Hong Kong Special Administra-
tive Region shall safeguard the free movement of goods,
intangible assets and capital.

Investments from outside the region shali be protected
by law.

Article 118

The Hong Kong Special Administrative Region shall
remain a free port.

The Hong Kong Special Administrative Region shall not
impose any tariff unless otherwise stipulated by law.

Article 119

The Hong Kong Special Administrative Region shall be
a separate customs territory.

The Hong Kong Special Administrative Region may,
using the name "Hong Kong, China,” participate in
relevant international organizations and international
trade agreements, including preferential trade arrange-
ments, such as the General Agreement on Tariffs and
Trade and arrangements regarding internationzl trade in
textiles.
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Article 120

Export quotas, tariff preferences and other similar arrange-
ments, which are obtained by the Hong Kong Special
Administration Region or which were obtained and remain
valid, shall be enjoyed exclusively by the region.

Article 121

The Hong Kong Special Administrative Region may issue
its own certificates of origin for products manufactured
locally in accardance with prevailing rules of origin.

Section 4: Industry, Commerce and Other Trades [subhead]

Article 122

The Hong Kong Special Administrative Region shall
practise free and open policies regarding industry, com-
merce and other trades.

Article 123

The government of the Hong Kong Special Administrative
Region shall create the necessary environment and condi-
tions for encouraging industrial invistment, technological
progress and the devel of new indusiries.

Article 124

The government of the Hong Kong Special Administra-
tive Region shall formulate appropriate policies to pro-
mote and co-ordinate the development of various trades
such as commerce, tourism, real estate, transport, public
utilities, services, agriculture and fishery.

Section 5: Land leases

Article 125

The government of the Hong Kong Special Administra-
tive Region may, on its own, formulate policies regard-
ing the development, management and use of land.

Article 126

All leases of land granted, decided upon or d
before the establishment of the Hong Kong Special
Administrative Region which extend beyond June 30,
1997, and alt rights in relation to such leases, shall
continue to be recognized and protected under the law of
the region.

Article 127

As regards leases of land granted or renewed where the
original leases contain no right of renewal, during the
period from May 27, 1985 to June 30, 1997, which
extend beyond June 30, 1997 and expire not later than
June 30, 2047, the lessce is not required to pay an
additional premium as from July 1, 1997, but an annual
rent equivalent to 3 percent of the rateable value of the
property at that date, adjusted inlstep with any changes
in the rateable value thereafter, shali be charged.

Article 128

In the case of old schedule lots, village lots, small houses
and similar rural holdings, where the property was on
June 30, 1984 held by, or, in the case of small houses
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granted after that date, where property is granted to, a
person descended through the male line from a person
who was in 1898 a resident of an established village in
Hong Kong, the previous rent shall remain unchanged so
fong as the property is held by that person or by one of
his lawful successors in the male line.

Article 129

Where leases of land without a right of renewal expire
after the establishment of the Hong Kong Special
Administrative Region, they shall be dealt with in accor-
dance with laws and policies formulated by the region on
its own,

Section 6: Shipping [subhead]

Article 130

The Hong Kong Special Administrative Region shall
maintain Hong Kong's previous systems of shipping
management and shipping regulation.

The specific functions and respongsibilities of the govern-
ment of the Hong Kong Special Administrative Region
in respect of shipping shall be defined by it on its own.

Article 131

The Hong Kong Special Administrative Region shall be
authorized by the Central People's Goverpment to con-
tinue to maintain a shipping register and issue related
certificates under its own legislation using the name
“Hong Kong, China,”

Article 132

With the exception of foreign warships, access for which
requires the special permission of the Central People’s
Government, ships shall enjoy access to the ports of the
Hong Kong Special Administrative Region in accor-
dance with the laws of the region.

Article 133

Private shipping businesses and shipping-related busi-
nesses and private container terminals in the Hong Kong

?pecial Administrative Region may continue to operate
reely.

Section 7: Civil Aviation [subhead)

Article 134

The government of the Hong Kong Special Administra-
tive Region shall create conditions and take measures for
the maintenance of the status of the region as a centre of
international and regional aviation.

Article 135

The Hong Kong Special Administrative Region shall
continue the previous system of civil aviation manage-
ment in Hong Kong and keep its own aircraft register in
accordance with provisions taid down by the Central
People’s Government concerning nationality marks and
registration marks of aircraft.
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Access of foreign military aircraft 10 the Hong Kong
Special Administrative Region requires the special per-
mission of the Central People’s Government.

Article 136

The Hong Kong Special Administrative Region shal) be
responsible on its own for matters of routine business
and technical management of civil aviation, including
the management of airports, the provision of air traffic
services within the {light information region of the Hong
Kong Special Administration Region, and the discharge
of other responsibilities allocated to it under the regional
air navigation procedures of the International Civil '
Aviation Organization.

Article 137

The Central People’s Governvent shall, in consultation
with the government of the Hong Kong Special Admin-
istration Region, make arrangements providing for air
services between the region and other parts of the
People’s Republic of China for airlines incorporated in
the Hong Kong Special Administrative Region and hav-
ing their principal place of business in Hong Kong and
other airlines of the People’s Republic of China.

Article 138

All air service agreements providing for air services
between other parts of the People's Republic of China
and other states and regions with stops at the Hong Kong
Special Administrative Region and for air services
between the Hong Kong Special Administrative Region
and other states and regions with stops at other parts of
the People's Republic of China shall be concluded by the
Central People's Government.

In concluding the international air service agreements
referred to in the first Paragraph of this Article, the
Central People’s Government shall take account of the
special conditions and economic interests of the Hong
Kong Special Administrative Region and consult the
government of the region.

Representatives of the government of the Hong Kong
Special Administrative Region may participate, as mem-
bers of the delegations of the Government of the People's
Republic of China, in air service consultations with
foreign governments concering arrangements for such
services referred 1o in the first Paragraph of this Article.

Article 139

Acting under specific authorizations from the Central
People’s Government, the government of the Hong
Kong Special Administrative Region may:

(1) renew or amend air service agreements and arrange-
ments previously in force;

(2) negotiate and conclude new air service agreements
providing routes for airlines incorporated in the Hong
Kong Special Administrative Region and having their
principal place of business in Hong Kong and rights for
over-flights and technical stops; and

(3) negotiate and conclude provisionat arrangements
where no air service agreement with a foreign state or
with another region is in force.
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All scheduled air services to, from or through Hong
Kong, which do not operate to, from or through the
mainland of China shall be regulated by the air service
agreements or provisional arrangements referred to in
this Article.

Article 140

The Central People's Government shall give the govern-
ment of the Hong Kong Special Administrative Region
the authonity to:

(1) negotiate and conclude with other authorities all
arrangements concerning the implementaoion of the air
service agreements and provisional arrangements
referred to in Article 139 of this Law:

(2) issue licences to airlines incorporated in the Hong
Kong Special Administrative Region and having their
principal place of business in Hong Koug;

(3) designate such airlines under the air service agree-
ments and provisional arrangements referred to in Am-
cle 139 of this law; and

{4) issue permits to foreign airlines for services other
than those to, from or through the mainland of China.

Article 141

Airlines incorporated and having their principal place of
business in Hong Kong and civil aviation related busi-
nesses there before the establishment of the Hong Kong
Special Administrative Region may continue to operate.

Chapter VI: Education, Science, Culture, Sports, Reli-
gion, Labour and Social Service [subhead] .
Article 142
The Hong Kong Special Administrative Region shall
maintain the educational system previously practised in
Hong Kong.

Article 143

The Government of the Hong Kong Special Administra-
tive Region shall, on its own, formulate policies on
education, including policies regarding the educational
system and its administration, the language of instruc-
tion, the allocation of funds, the examination system, the
system of academic awards and the recognition of edu-
cational qualifications.

Community organizations and individuals may, in
accordance with law, run educational undertakings of
various kinds in the Hong Kong Special Administrative
Region.

Article 144

Educational institutions of all kinds may retain their
autonomy and enjoy academic freedom. They may con-
tinue to recruit staff and use teaching materials from
outside the Hong Kong Special Administrative Region.
Schools run by religious organizations may continue to
provide religious education, including courses on
religion.

Students shall enjoy freedom to choose between educa-
tional irstitutions and to pursue their education outside
the Hong Kong Special Administrative Region.
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Article 145

The government of the Hong Kong Special Administra.
tive Region shall promote the development of medical
and health services and the development of Western and
Chinese traditional medicine, and encourage community
organizations and individuals to provide medical md
health services of various kinds.

Article 146

The government of the Hong Kong Special Administra-
tive Region shall, on its own, formulate policies on
science and technology. The Hong Kong Special Admin-
istrative Region shall protect, by law, achievements in
scientific and technological research, patents, discover-
ies and inventions.

The government of the Hong Kong Special Administra-
tive Region shall, on its own, decide on the scientific and
technological standards and specifications applicable in
Hong Kong.

Article 147

The government of the Hong Kong Special Administra-
tive Region shall, on its own, formulate policies on
culture and protect the achievements and the legitimate
rights and interests of authors in their literary and
artistic pursuits,

Anticle 148

The government of the Hong Kong Special Administra-
tive Region shall not interfere in the internal affaics of
religious organizations and shall not restrict religious
activities which do not contravene the laws of the region.
Religious organizations shall, in accordance with law,
enjoy the rights to acquire, use, dispose of and inherit
property and the right to receive financial assistance.
Their previous property rights and interests shall be
maintained and protected.

Religious organizations may, according to their previous
practice, continue to run seminaries and other schools,
hospitals and welfare institutions and to provide other
social services.

Article 149

Religious organizations and believes in the Hong Kong
Special Administrative Region may maintain and
develop their relations with religious organizations and
believers elsewhere.

Article 150

The government of the Hong Kong Special Administra-
tive Region shall, on its own, decide on the methods of
assessing and accrediting qualifications for professional
practice for the various professions. The methods of
assessing and accrediting qualifications previously prac,
tised in Hong Kong may be maintained and perfected.
Persons with professional qualifications or qualifications
for professional practice obtained prior to the establish-
ment of the Hong Kong Special Administrative Region
may retain their previous qualifications.
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The Hong Kong Special Administrative Region shall
maintain the professions and the professional organiza-
tions recognized prior to the establishment of the region,
and these organizations may, on their own, assess and
accredit professional qualifications.

The government of the Hong Kong Special Administra-
tive Region may, as required by developments in society
and in consultation with the parties concerned, recognize
new professions and professional organizations.

Article 151

The government of the Hong Kong Special Administra-
tive Regional [word as published] shall, on its own,
formulate policies on sports. Previous non-governmental
sports organizations may continue to exist and develop
in accordance with law,

Article 152

The Hong Kong Special Administrative Region shall
maintain the policy previously practised in Hong Kong
in respect of subventions for organizations in fields such
as education, medicine, culture, arts, recreation, sports,
social welfare and social work. Staff previously serving in
subventioned organizations in Hong Kong may remain
in their employment in accordance with the previous
system,

Article 153

The government of the Hong Kong Special Administra-
tive Region shall maintain the previous social welfare
system and shall formulize, on its own, policies on the
development and improvement of this system in the
light of the economic conditions and social needs.

Article 154

Voluntary organizations providing social services in the
Hong Kong Special Administrative Region may, on their
own, decide their forms of service in accordance with
law.

Article 155

The Hong Kong Special Administrative Region shall, on
its own, formulate labour laws and policies in the light of
economic development, social needs and the specific
circumstances of labour-management consultations.

Article 156

The relationship between non-governmental organiza-
tions in fields such as education, science, technology,
culture, sports, the professions and social welfare as well
as religious organizations in the Hong Kong Special
Administrative Region and their counterparts on the
mainland shall be in conformity with the principles of
non-subordination, non-interference and mutual
respect.

Article 157

Organizations in fields such as education, science, tech-
nology, culture, sports, health, the professions, labour,
social welfare and religion in the Hong Kong Special
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Administrative Region may maintain and develop rela-
tions with foreign countries and other regions and with
relevant international orxanizations. They may, as
required, use the name “Hong Kong, China™ in the
relevant activities.

Chapter VII: External Affairs [subhead)

Article 158

Representatives of the government of the Hong Kong
Special Administrative Region may participate, as mem-
bers of delegations of the Government of the People’s
Republic of China, in negotiations at the diplomatic
level directly affecting the region conducted by the
Central People’s Government.

Article 159

The Hong Kong Special Administrative Region may, on
its own, using the name “Hong Kong, China,” maintain
and develop relations and conclude and implement
agreements with states, regions and relevant interna-
tional organizations in the appropriate fields, including
the economic, trade, financial and monetary, shipping,
communications, tourism, cultural and sports fields.

Article 160

Representatives of the Hong Kong Special Administra-
tive Region may participate, as members of delegations
of the Government of the People’s Republic of China, in
international organizations or conferences in appropni-
ate fiels limited to states and affecting the region, or may
attend in such other capacity as may be permitted by the
Central People’s Government and that international
organization or conference concerned, and may express
their views, using the name “Hong Kong, China.”

The Hong Kong Special Administrative Region may,
using the name “Hong Kong, China,” participate in
international organizations and conferences not limited
10 states. .

The Central People’s Government shall take the neces-
sary steps to ensure that the Hong Kong Special Admin-
istrative Region shall continue to retain its status in an
appropriate capacity in those international organizations
of which the People’s Republic of China is a member and
in which Hong Kong participates in one capacity or
another.

The Central People’s Government shall, where necessary
facilitate the continued participation of the Hong Kong
Special Administrative Region in an appropriate capac-
ity in those international organizatiops in which Hong
Kong is a participant in one capacity or another, but of
which the People's Republic of China is not 2 member.

Article 161

The application to the Hong Kong Special Administra-
tive Region of international agreements to which the
People’s Republic of China is or becomes a party shall be
decided by the Central People’s Government, in accor-
dance with the circumstances and needs of the region,

-and after secking the views of the government of the

region,
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International agreements 1o which the People's Republic
of China is not a party but which are implemented in
Hong Kong may continue to be¢ implemented in the
Hong Kong Special Administrative Region. The Central
People’s Government shall, as necessary, authorize or
assist the government of the region to make appropriate
arrangements for the application to the region of other
relevant international agreements.

Article 162

The Central People's Government shall authorize the
government of Hong Kong Special Administrative
Region to issue, in accordance with law, passports of the
Hong Kong Special Administrative Region of the Peo-
ple’s Republic of China to all Chinese nationals who
hold permanent identity cards of the region, and travel
documents of the Hong Kong Special Administrative
Region of the People’s Republic of China to all other
persons lawfully residing in the region. The above pass-
ports and documents shall be valid for all states and
regions and shall record the holder’s right to return to
Hong Kong.

The government of the Hong Kong Special Administra-
tive Region may apply immigration controls on entry
into, stay in and departure from the Hong Kong Special
Administrative Region by persons from foreign states
and other regions.

Article 163

The Central People’s Government shall assist or autho-
rize the government of the Hong Kong Special Admin-
istrative Region to conclude visa ¢éxemption agreements
with states or regions.

Article 164

The Hong Kong Special Administrative Region may, as
necessary, establish official or semi-official economic
and trade missions in foreign countries and shall report
the establishment of such missions to the Central Peo-
ple’s Government for the record.

Article 165

The establishment of foreign consular and other official
or semi-official missions in the Hong Kong Special
Administrative Region requires the approval of the
Central People’s Government.

Consular and other official missions established in Hong
Kong by states which have forma! diplomatic relations
with tht People’s Republic of China may be maintained.
According to the circumstances of each case, consular
and other official missions established in Hong Kong by
states which have no formal diplomatic relations with
the People’s Republic of China may either be permitted
to remain or be changed to semi-official missions.
State not recognized by the People’s Republic of China
can only establish non-governmental institutions in
Hong Kong.
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Chapter VIII: The Regional Flag and Regional Emblem of
the Hong Kong Special Administrative Region [subhead]

Article 166

Apart from displaying the national flag and national
embiem, the Hong Koag Special Administrative Region
may use a regional flag and regional emblem of its own
(10 be drafted).

Article 167
The regional flag of the Hong Kong Special Administra-
tive Region (1o be drafted).

Article 168
The regional emblem of the Hong Kong Special Admin-
istrative Region (10 be drafted).

Chapter IX: Interpretation and Amendment of the Basic
Law [subhead)

Article 169

The power of interpretation of this Law is vested in the
Standing Committee of the National People’s Congress.
When the Standing Committee of the National People's
Congress makes an interpretation of a provision of this
Law, the courts of the Hong Kong Special Administra-
tive Region, in applying that provision, shall follow the
interpretation of the Standing Committee. However,
judgments previously rendered shall not be affected.
The courts of the Hong Kong Special Administrative
Region may interpret the provisions of this Law in
adjudicating cases before them. If a case involves an
interpretation of the provisions of this Law concerning
defence, foreign affairs and other affairs which are the
responsibility of the Central People’s Government, the
courts of the region, before making their final judgment
on the case, shall seck an interpretation of the relevant
provisions from the Standing Committee of the National
People’s Congress.

The Standing Committee of the National People’s Con-
gress shall consult its Committee for the Basic Law of the
Hong Kong Special Administrative Region before giving
an interpretation of this Law,

Article 170

The power of amendment of this Law is vested in the
National People's Congress.

The right to propose amendments to this Law rests with
the Standing Committee of the National Peopte’s Con-
gress, the State Council and the Hong Kong Special
Administrative Region, Amendment proposals from the
Hong Kong Special Administrative Region shall be sub-
mitted to the National People’s Congress by the delega-
tion of the region to the National People’s Congress after
obtaining the consent of two-thirds of the deputies of the
region to the National People’s Congress, two-thirds of
all the members of the legislature of the region, and the
Chief Executive of the region,

Before a proposal for an amendment to this Law is put
on the agenda of the National People’s Congress, the
Committee for the Basic Law of the Hong Kong Special
Administrative Region shall first study it and submit its
views,
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No amendment to this Law shall contravene the estab-
lished basic policies of the People’s Republic of China
regarding Hong Kong.

Chapter X: Supplementary Provisions [subhead]

Article 171

The first government and the first Legislative Council of
the Hong Kong Special Administrative Region shall be
established in accordance with the principles of national
sovereignty and of smooth transition and in accordance
with the stipulations of Annex III: “Method for the
Formation of the First Government and the First Legis-
lative Council of the Hong Kong Special Administrtive
Region.”

Article 172

At the time of the establishment of the Hong Kong
Special Administrative Region, the laws previously in
- force in Hong Kong shall be adopted as laws of the region
except for those which tht Standing Committee of the
National People's Congress declares to be in contraven-
tion of this Law. If any laws are later discovered to be in
contravention of this Law, they can be annualed or
revised according to the procedure as prescribed by this
Law,

Documents, certificates, contracts, and rights and obli-
gations valid under the laws previously in force in Hong
Kong shall continue to be valid and be recognized and
protcclcd by the laws of the Hong Kong Special Admin-
istrative Region, provided that they do not contravene
this Law.

Annex I: Method for Selecting the Chief Executive of the
Hong Kong Special Administrative Region [subhead]

Alternative |

1. The Chief Executive of the Hong Kong Special
Administrative Region shall be elected locally by a
broadly representative electoral college.

2. The clectoral college shall be composed of about 600
representatives from various watks of life in Hong Kong,
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cannot run for the office of the Chief Executive nor can
they vote in the election of the Chief Executive.

5. The electoral college shall vote on the nominations by
the nominating commitiee, and a candidate must win
over half of the votes to be elected. If no one wins over
half of the votes on the first ballot, a second ballot has to
be taken on the two candidates with the highest number
of votes. The Chief Exccutive clected by the electoral
college shall be reported to the Central People’s Govern-
ment for appointment.

6. Detailed election rules shall be prescribed by the laws
of the government of the Hong Kong Spec:al Adminis-
trative Region.

Alternative 2

1. The Chief Executive of the Hong Kong Special
Administrative Region shall be nominated by no less
than’ one-tenth of the members of the legislature, and
directly elected by a general election held throughout
Hong Kong.

2, Each member of the legislature can nominate only one
candidate for the Chief Executive.

3. The election for the Chief Executive must be genuine
and held at regular intervals. The right to vote must be
universal and equal. Election should be by secret batlot
to ensure free expression of the will of the voters,

4. If the elected Chief Executive is a member of the
legislature, the executive authorities, or the judicial
mrgans, he/she must resign from his/her original post
upon election.

5. Detailed rules for the election of the Chief Executive
shall be prescribed by the laws of the Hong Kong Special
Administrative Region.

Alternative 3

1. The Chief Executive shall be clected by a functional
electoral college on a one-person-one-vote basis.

2. The functianal electoral college shall have no more
than 600 members and be composed of representatives
elected from among the permanent residents of the Hong
Kong Special Administrative Region, whg belong to
business, finance, professional, labour and other organi-
zations which have an influence on the operation of the
government and social services. The proportions of

including members of the legislature; rep!
district organizations; representatives of corporate bod-
ies and non-corporate permanent organizations, and
representatives of various functional constit i

(including industry, commerce, finance, professions,
education, labour, religious communities, social services
and the public servants).

3. Communities and organizations with seats in the
electoral college may, according to their own rules, elect
their representatives by a democratic procedure. Each
elected representative must not concurrently represent
several organizations and shall vote in an individual
capacity. The electoral college will be dissolved after the
election is completed,

4. The clectoral college shall efect a nominating commit-
tee of 20 members from its own midst. The committee
shall nominate three candidates for the office of the
Chicf Executive. Members of the nominating committee

atives of rep ation shall be as follows:
Busi and fi ial organizations 25 percent
Professionat bodies 35 percent
Labour organizations 10 percent
Religious, social welfare and philanthropic - 135 percent
nstiiutions
Area ittees and street vendors” organi- 15 percent

zations

3. Any person with qualifications prescribed by Article 44 of
this Law and nominated by no less than 50 permanent residents
of Hong Kong can become a candidate for the Chief Executive
of the Hong Kong Special Administrative Region.

4. Members of the electoral college shall not nommate or be

nominated as candidates, N rs shall not be bers of
the electoral college or be candndates. Candidates shall not i~

b of the ge Of of oth
candidates.



APPENDIX 3

FBIS-CHI-88-084
2 May 1988

Alternative 4

1. The selection of the first Chief Executive is specified
in other provisions. The second or third chief executives
shall be selected by an advisory group through
consultation.

The advisory group shall be composed of 50-100 advis-
ers. Candidates for advisers shall be nominated by
different circles in Hong Kong, selected by the Executive
Council and then appointed by the Chief Executive after
approval by the Central People’s Government, (These
are special political advisers, different from cther pro-
fessional advisers).

Each 2dvisory group must be formed six months before
the term of office of the incumbent Chief Executive
expires. But if the advisory group and the Central
People’s Government endorse him for another term, the
next advisory group need not be formed.

2. Subsequent chief executives shall be elected by an
electoral college.

The electoral college shall be composed of former mem-
bers of the Legislative Council, former members of the
Executive Council, former chief executives, and former
principal officials appointed by the Central People's
Government. The first electoral college cannot be
formed with less than 250 members. The number may
gradually increase in the successive electoral colleges, but
shall not exceed 500. Once that number is exceeded,
members will have to resign in the order of their length
in office. If their length in office is the same, the member
elder in age shall resign first.

‘Three candidates for the office of the Chief Executive
shall be nominated by the advisory group and, after the
approval of the Central People’s Govemment, the Chief
Executive shall be voted on by the clectoral college.

Alternative §
1. The Chief Executive shall be elected by all the voters
of Hong Kong on a one-person-one-vote basis. Three
didates shall be ted, through consuitation or
by ballot after consultation, by the “*Nominating Com-
mittee for the Election of the Chief Executivelof the
Hong Kong Special Administrative Region.”
2. The *Nominaling Committee” shall be composed of
permanent residents of Hong Kong who must be broadly
representative, including deputies of the Hong Kong
region to the National People’s Congress, members of
the National Committee of the Chinese Peopie’s Politi-
cal Consultative Conference from the Hong Kong region,
representatives from Hong Kong's legislature and from
district organizations, and from other strata and sections
of society in Hong Kong.
3. The proportions of representation of The “Nomi-
nating Committee” shall be as follows:

133

HONG KONG & MACAO
Repr ives of b and fi ial cir 25 percent
cles
Repr ives of prof | bodies 25 perceat
Representatives of labour, grass-roots and 25 percent
religious organizations
Members of the legistature 12 percent
'Y} ' o" diet et H ' ml

ties to the National | People’s C
o st o
the Chinese People’s Political Consultative

3 percent

Conference
4. The “Nominating C " shall & laie a p d
for Itation _or ball an i did:

g and for
thelofTice of the Chief Executive. Members of the Nominati
Eommiuec shall not be candidates for the office of the Chﬁ
xecutive,
S. Members of The “Nominatiog Committee™ shall be elected,
] ded or selected through consultation by corporate
bodies or noncorporate permanent Ofganizations in various
fields. Rules of the “Nominating Committee” shall be pre-
:lcﬁped by the laws of Hong Kong Special Administrgtive
on.
6. The Hong Kong Special Administrative Region shall stipu-
late by law the provisions for constituency registration and
voling procedures for s one-person-one-vote general election of
the Chief Exccutive.

Annex Il Method for Constituting the Legistative Coun-
cil of the Hong Kang Special Administrative Region
[subhead]

Alternative !

1. The legistature of the Hong Kong Special Administra-
tive Region shall be composed of 80 persons. The
proportions of the representation shall be as follows:

Members elected by functional bodies 50 percent
Members directly elected by districts 25 percent
Members elected by the electoral college 25 percent

2. The compotition of the electoral body and the nominating
committee shall be the same as that prescribed in Alternative 1,
“Method for Selecting the Chief Executive of the Hong Kong
Special Administrative Region™, and the chairman of the Nom-
innmg Committee shall be the Chief Executive,

3. In the above three types of election, cach person can vote and
stand for clection only in one.

4. The term of office of the members of the legistature shaill be
four years, and half the members shall be clected every two
years. The functional bodies shall elect half of their members to
the legislature every two years. The direct clection in the
districts and the election by the clectoral college shall be held
alternately every two years (District direct clections and elec-
tions of the Chief Executive shall take place in the same year).
3. District direct elections: Hong Kong shali be divided into 10
constituencies, with two seats for each constituency, and the
two candidates with the first and second highest aumber of
votes shall be elected.

6. Detailed election rules shall be prescribed by the laws of the
Hong Kong Special Administrative Region.
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Alternative 2

1. The legistlature of the Hong Kong Special Adminis-
trative Region shall be constituted as follows: No less
than 50 per cent of the members shall be directly elected
in a general election; no vore than 25 per cent shall be
clected by the functional bodies, and no more than 25§
per cent shall be elected by district organizations (i.e.
district boards, Urban Council and Regional Council or
other similar organizations),

2. The direct election of the legisfature must be geruine
and held at regular intervals. The right to vote must be
universal and equal. Election shall be by secret ballot so
as to ensure free expression of the will of the voters,

3. Detailed rules for the election of the legislature shall
be prescribed by the laws of the Hong Kong Special
Administrative Region.

Alternative 3

1. The legislature of the Hong Kong Special Administra-
tive Region shall have 60 members.

2. Tharty per cent of the members (i.c. 18 persons) shall
be elected by the advisory group from among non-
advisers. At lcast one-third of these members (i.e. 6
persons) shall be principal officials, and the rest (around
two-thirds) shall be members of the Executive Council
and other public figures. (members of the legislature
clected by the advisory group must include members of
the Executive Council and principal officials so as to
strengthen the links between the executive and the
legistature).

3. Forty per cent of the members (i.e. 24 persons) shall be
elected by functional bodies.

4. Thirty per cent of the members shall be elected
directly by the district. The members of the legislature
directly elected and those elected by the advisory group
shall be roughly the same in numbers and shall be elected
roughly at the same time, so that balance can be main-
tained. (Unless the method of the election by the advi-
sory group is accepted, direct election cannot be held).
5. Two election methods stated above in paragraphs 3
and 4 shall be prescribed in detail by law.

Alternative 4
1. The composition of the legislature of the Hong Kong
Special Administrative Region shall be as follows:

From business circles 30 percent
From the professions 25 percent
From grass-roots organizations 20 percent
Through distnict generaf elections 25 percent

2. The composition is thus divided into four major catcgories.
The first three major categories are further divided into sub-
categories according to trades or professions. The delimitation
of cach sub-category and the number of members it clects to the
legistature shall be prescﬁbed by the laws of the Hong Kong
Special Administrative Region.

All members of the legislature who belong to the three major
categories shall be elected from corporate bodies in accordance
with law,

According to the assigned number of seats, each corporate body
shall decide on i1s own which of the following methods 10 adopt
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for etecting its members 1o the legislature:
g 1) Each member is directly elected on a one-person-one-vote
asis;

(2) Members from its subsidiaries are elected through indirect
election on a one-unit-one-vote basis; and

(3) The g )} bership conft e guthorizes a il to
elect bers through ind tecti

3. The division of the district
tion, the voting pr and the ination of

in district general clections shall be prescribed by the laws of the
Hong Kong Special Administrative Region.

(Notes)

1. The members who put forward altematives | and 3
maintained that their proposed methods for electing
members of the legislature are “package™ deals, that is to
say, direct district election is conditional upon the accep-
tance of the other two types of clection.

2. Some members proposed that all the members of the
legislature of the Hong Kong Special Administrative
Region be clected by the functional bodies and that the
method of election by the functional bodies be the same
as that in Alternative 3 in Annex I.

3. A member proposed that all the members of the
legislature of the Hong Kong Special Administrative
Region be elected by districts through direct election on
a one-person-one-vote basis. The clection of the legisla.
ture must be genuine and held at regular interval. The
right to vote must be universal and equal. The eclection
must be by secret ballot so as to ensure a free expression
of the will of the voters.

the voter registra-

4. A member proposed that the method of general
election on a one-person-one-vote basis should be con-
sidered together with the question of nationality, and
studies must be made on the right to vote and to stand
for election of Hong Kong permanent residents who
have moved to a foreign country (but might not have
acquired foreign nationality).

Annex Il Methed for the Formation of the First Gov-
emment and the First Legislative Council of the Hong
Kong Special Administrative Region [subhead]

1. Within the year of 1996, the National People’s Con-
gress shall establish a Preparatory Committee of the
Hong Kong Special Administrative Region, which shall
be responsible for the preparations of the establishment
of the region, and shall decide on the specific method for
the formation of its first government. The preparatory
committee shall be composed of mainland members and
of Hong Kong members who shall constitute not less
than 50 percent. Its chairman and members shall be
appointed by the Standing Committee of the National
People's Congress.

2. The Preparatory Committee for the Hong Kong Spe-
cial Administrative Region shall be responsible for pre-
paring the establishment of the “Election Commitiee for
the First Government of the Hong Kong Special Admin-
istrative Region.”

**The Election Committee” shall be composed entirely of
permanent residents of Hong Kong and must be broadly
representative. It shall include deputies of the Hong Kon
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region to the tnational People’s Congress of the People’s
Republic of China, Hong Kong members of the National
Committee of the Chinese People’s Political Consultative
Conference, experienced persons who have served in Hong
Kong's administrative, legislative and advisory organiza-
tions before the establishment of the Hong Kong Special
Administrative Region, as well as persons representative of
alt strata and sections of society.

The proportions of the composition of “‘the Eilection
Committec™ are tentatively proposed as follows:

Persons from business and financial circles 25 percent
Professionals 25 percent
Persons from labour, grass-roots and religious 25 percent
organizations

Political figures of former times, Deputies to S percent

the National People’s Congress and members
of the National Committee of the Chinese
People's Political Consultative Conference

3. “The Election Committee” shall formulate procedures
and accordingly recommend the candidate for the first
Chief Executive through local consultation or through
loga! election after consultation, and report the recom-
mended Chief Executive to the Central People’s Govern-
ment for appointment. the term of office of the first
Chief Executive shall be the normal term.

4. The Chief Executive of the Hong Kong Special
Administrative Region shall be responsible for preparing
the election of the first government of the region accord-
ing to this Law.

5. The first (o provisional) legislature of the Hong Kong
Special Administrative Region shall be elected by the
*Election Committee™. All members of the former Hong
Kong Legislative Council can all be candidates for mem-
bership in the first (or provisional) legistature of the
region.

The term of office of members of the first (or provi-
sional) legistature of the Hong Kong Special Administra-
tive Region shall be two years.

6. The first Chief Executive of the Hong Kong Special
Administrative Region shall be sworn in o office on July
1, 1997. On July 1, 1997, the first government and
legislature of the Hong Kong Special Administrative
Region shall be inaugurated simultaneously.

{Note)

1. The members proposed that a map showing the
administrative boundaries of the Hong Kong Special
Administrative Region be published by the State Coun-
cil when the Basic Law is promulgated by the National
People’s Congress. [position for note not indicated
within body of text]
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2. The proposal on the establishment of the Committee
for the Basic Law of the Hong Kong Special Administra-
tive Region put forward by the Sub-group on the Rela-
tionship between the Central Authorities and the Hong
Kong Special Administrative Region reads as foligws:

(1) Name

To be cailed tentatively the Committee for the the Basic
Law of the Hong Kong Special Administrative Region of the
Standing Committee of the National People’s Congress.

(2) Affiliation
To be a subordinate organ of the Standing Committee of
the National People’s Congress.

(3) Duties

To study and submit its views to the National People's
Congress or its Standing Committee on the following
questions.

(a) Questions on whether laws enacted by the legislature
of the Hong Kong Special Administrative Region are in
conformity with the Basic Law and legal procedures
(Article 16 of the Draft Basic law for soliciting opinions);
{(b) Questions reiating to the applicability of nationwide
laws in the Hong Kong Special Administrative Region
(Article 17),

{c) Questions relating to the interpretation of the Basic
Law (Article 169); and

(@) Questions relating to the amendment of the Basic
Law (Article 170). [position for note not indicated within
body of text])

{4) Composition :

To be composed of mainland members and Hong Kong
members, including persons from the legal professicn,
appointed by the Standing Committee of the National
People’s Congress. The number of its members and the
propontions of its composition remain to be determined.

3. The names of the different departiments of the execu-
tive authorities of the Hong Kong Special Administra-
tive Region shall tentatively be called:

1) The three main departments: the Department of
Administration, the Department of Finance and the
Department of Justice shall be called si, or department in
English, and those heading them shall be called Admin-
istrative Secretary, Financial Secretary and Secretary of
Justice respectively.

2) Those departments with policy-making powers shall
be called ju, or bureaus in English, such as the Bureau of
Finance, the Burcau of Industry and Commerce, the
Bureau of Transport, the Bureau of Education and
Manpower and the Civil Service Bureau.

3) Those departments which carry out administrative
duties and do not make policies shall be called chu, or
divisions in English, such as the Police Division, th.
External AfTairs Division and the Immigration Servi
Division.
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4) Those departments whose work is relatively indepen-
dent shall be called shu, or commissions in English, such
as the Commission against Corruption and the Commis-
sion of Audit,

4. The members held that in general, principal officials
should be selected from among public servants. How-
ever, they can also be selected from among prominent
members of society other than public servants. Principal
officials of the latter type would be remunerated as
public servants working on contract. They would leave
the service on expiry of their terms of office. Transfers of
principal officials and increase of officials of the secre-
tary level rnust be reported to the Central People’s
Government for approval.

5. The members agreed that the English transiation of [li
fa hui yi 4539 3127 2585 6231] shall continue to be
“Legis!ative Council.”

6. Whether or not members of the legislature should be
required to resign after being appointed principal offi-
cials in the executive authorities remains to be studied.

7. “Judges™ of the courts of the Hong Kong Special
Administrative Region refers to judges of the district
court or above. Other members of the judicwary include
magistrates of magistrate courts and presiding officers at
special tribunals. Other persons working in the judiciary
are considered public servants,

8. The members held that if the present three-tier struc-
ture was retained, district boards should still be district
consultative bodies.

A Collection of Opinions and Suggestions of Some
Members in Regard to the Articles Drafted by Their
Respective Subject Sub-Groups [subhead]

Chapter 1 Article 2

1. A member proposed the article be revised as follows:
“The National People's Congress authorizes the Hong
Kong Special Administrative Region to exercise a high
degree of autonomy in accordance with the provisions of
this Law. The power of supervision over the implemen-
tation of this Law shall be vested in the Standing
Committee of the National People’s Congress. Any exec-
utive, legislative or judicial act which exceeds the powers
authorized by this Law may be declared null and void by
the Standing Committee of the National People’s
Congress.”

2. Another member proposed the following amendment:
“Except for forcign affairs and defence which are the
responsibility of the Central People’s Government, the
Hong Kong Special Administriwve Region shall enjoy a
high degree of autonomy.”
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Article 10

A member proposed that the last phrase of paragraph [
be revised to read: “shall be ultimately based on the
provisions of this Law.” And the second paragraph
should become a separate article.

Chapter 11

Article 13

A member proposed that there should be separated laws
10 deal with offenses committed by members of the
garrison.

Article 16 paragraph 3

1. A member proposed that the paragraph be revised to
read: “If the Standing Committee of the National Peo-
ple’s Congress, after consulting the Committee for the
Basic Law of the Hong Kong Special Administrative
Region, considers any law of the region not to be in
conformity with this Law or legal procedures, it may
refer the law in question to the Court of Final Appeal for
its consideration, if the court considers this law or a part
thereof not 10 be in conformity with this Law or legal
procedures, it may declare that the law or part null and
void, but the declaration shall not have retroactive
effect.”

2. A member proposed that the last clause of paragraph
3 of Article 16 be amended to read: *“This cessation shalt
not have retroactive effect except in criminal and con-
stitutional cases.”

Article 17

A member proposed that the article be amended to read:
“The laws of the Hong Kong Special Administrative
Region shall be this Law, the laws previously in force in
Hong Kong as provided in Article 8 of the General
Principles of this law, and laws enacted by legislature of
the region.

*"Laws enacted by the National People's Congress or its
Standing Committee shall not apply in the Hong Kong
Special Administrative Region except for those relating
to defence and foreign affairs and other matters which,
according o the provisions of this Law, are outside the
limits of the high degree of autonomy of the Hong Kong
Special Administrative Region.

“Whenever there is need to apply in the Hong Kong
Special Administrative Region any of the above-men-
tioned laws concerning defence and foreign affairs, they
shall be applied by way of legislation by the legislature of
the region on the directives of the Standing Committee
of the National People's Congress.

"Except in cases of emergency, the Standing Committee
of the National People’s Congress shall consult its Com-
mittee for the Basic Law of the Hong Kong special region
and the government of the region before issuing the
above-mentioned directives

*If the legislature of the Hong Kong Special Administra-
tive Region fails to act in compliance with the directives
of the Stanhing Commitice of the National People's
Congress, the Standing Committee may promulgate and
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apply the above-mentioned law in the Hong Kong Spe-
cial Administrative Region through the Chief Executive
of the region.

“Apart from the laws concerning defence and foreign
affairs as mentioned above, a few nation-wide laws
which give expression to national unity and territorial
integrity (as listed in the appendix of this Law) shall be
applicable in the Hong Kong Special Administration
Region.*"

Article 18
Some members put forward the following two alternatives:

Alternative 1

The courts of the Hong Kong Special Administrative
Region shall continue to have jurisdiction over cases
originally under the jurisdiction of courts in Hong Kong,
except for those Listed in the following clauses (1) to {4):
(1) Cases relating to the relationship between the Central
Authorities and the Hong Kong Special Administrative
Region;

(2) Cases relating to the validity of executive acts
(including defence and foreign affairs) of the Central
Authorities.

(3) Cases relating to the validity of executive acts of the
Government of the Hong Kong Special Administrative
Region in implementing, in accordance with the provi-
sions of this Law, the directives of the Central Authori-
ties concerning defence and foreign affairs; and

(4) Cases relating to the validity of those executive acts
of the Government of the Hong Kong Special Adminis-
trative Region in dealing with external affairs on its own
as authorized by the Central Government and in accor-
dance with the provisions of this Law, which were
deemed to be “acts of state™ under the laws previously in
force in Hong Kong, and cases relating to the contents of
the executive acts which were deemed to be “facts of
state” under the laws previously in force in Hong Kong.

The courts of the Hong Kong Administrative Region
shall seek the advice of the Chief Executive when ques-
tions mentioned in Clauses (1) 10 (4) arise in any legal
proceedings. A statement issued by the Chief Executive
regarding the matter shall be binding on the courts.
Before issuing such a statement, the Chief Executive
shall obtain a certificate from the Standing Committee of
the National People’s Congress or the State Council.

(Explanatory note: The types of cases listed in the
Clauses (1) 1o (4) above are not suitable for a court under
a local government to try, although the court enjoys
power of final adjudication.)

Alternative 2

The courts of the Hong Kong Special Administrative
Region shall have jurisdiction over all cases in the
region, except that the restrictions of their jurisdiction
imposed by Hong Kong’s previous legal system and
principles shall be maintained.

The courts of Hong Kong Special Administrative Region
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shall seek the advice of the Chief Executive in accor-
dance with the principles and legal precedents of the
Comimon Law when questions concerning foreign affairs
and defence arise in any legal proceedings. A statement
issued by the Chief Executive regarding such questions
shall be binding on the courts,

Before issuing such a statement, the Chief Executive
shall obtain a certificate from the Standing Committee of
the National People’s Congress or the State Council.
Regulations regarding the handling by courts of the
Hong Kong Special Administrative Region of cases
relating to organizations, organs of state power or their
personnel of the People’s Republic of China (including
those mentioned in Articles 13 and 21 of Chapter 2), and
regulations concerning compensations by organizations,
organs of state power and the personnel concerned, shali
be stipulated by the law of the region.

Article 20

A member proposed that the article be revised to read:
“Chinese nationals holding identity cards as permanent
residents of the Hong Kong Special Administrative
Region are entitled to participate in the state affairs as
prescribed by law. In accordance with the assigned
number of seats and the election procedures specified by
the Standing Commitiee of the National People’s Con-
gress, Chinese nationals who are permanent residents of
the region shall elect Chinese nationals of the same states
to be deputies of the region to the National People's
Congress.

"The deputies of the Hong Kong Special Administrative
Region to the National People’s Congress shall not
interfere in the affairs which the region administers on
its own in accordance with this Law.*

Chapter 111

Article 24

A member proposed that the Article be revised to read:
“Hong Kong residents shall be equal before the law.
They shall not be subject to discrimination on grounds of
nationality, race, ethnic origin, language, sex, occupa-
tion, religious belief, political views, educational level, or
property status.”

Article 25

Some members proposed that this Article be revised to
read: “*Permanent residents of the Hong Kong Special
Administrative Region shall have the right to vote and
the right to stand for election as prescribed by law."

Article 26

Some members proposed the adoption of the wording:
“Hong Kong residents shall, in accordance with law,
have:”

Article 29

A member proposed the deletion of “except in cases
where, to meet the needs of public security or of inves-
tigation into criminal offenses,... * from the article. Bu:
after deliberation by the sub-group, the clause
retained.
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Article 31 R

|. Some members proposed that a third paragraph be
added to this Anticle: “No person shall be subject to
discrimination or impairment of his/her civil rights on
grounds of religious belief.”

2. Some members proposed that the Article be rewritten
as follows: “Residents of the Hong Kong Special Admin-
istrative Region shall have the right to freedom of
thought, conscience and religion. These rights shall
include the freedom to have or to adopt a religion or
belief of one’s choice, and freedom, either individually
or in community with others and in public or private, to
manifest one’s religion or belief in worship, obsesrvance,
practice and teaching.”

Article 34

1. Some members proposed that the word “legitimate™
as in “‘legitimate rights and interests” be deleted.

2. As to whether Hong Kong residents shall have the
right to challenge in the Hong Kong courts the actions of
the offices of the Central Authorities and their personnel
in Hong Kong, the Subgroup on the Fundamental Rights
and Duties of the Residents proposed that provisions be
made for it by the relevant sub-groups under the subject
of jurisdiction.

Anrticle 41

A member proposed that this Article be revised to read:
“Persons in Hong Kong other than Hong Kong residents
shall, in accordance with law, enjoy the rights and
freedoms (except the right to vote and to stand for
election) of Hong Kong residents prescribed in this
Chapter.” After deliberation the Sub-group on the Fun-
damental Rights and Duties of the Residents found apart
from the right to vote and to stand for election, there are
a few other rights, such as the rights to free entry into
Hong Kong, which “other persons™ cannot enjoy. The
article thus remains unchanged.

Chapter IV

Article 43

A member proposed that this article be revised to read:
*“The Chief Executive of the Hong Kong Special Admin-
istrative Region is the head of the region and the head of
the executive organs of the region, representing the
region and leads its executive organs and shall be
accountable to the Central People’s Government, the
Hong Kong Special Administrative Region, and the
legislature of the region in accordance with the provi-
sions of this law.”

Article 44 .
A member proposed that this Article be revised to read:
“The Chief Executive of the Hong Kong Special Admin-
istrative Region shall be a Chinese national of no less
than 40 years of age who is a permanent resident of the
region, who has ordinarily resided in Hong Kong for 20
years and who, before assurning office, has resided in
Hong Kong for a continuous period of 10 years.
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Article 46

Some members held that the term of office of the Chief
Executive should be considered in conjunction with the
term of office of members of the legislature. The term of
office for both should be four years, and the Chief
Executive may serve two consecutive terms,

Anticle 47

Some members pointed out that the question of restric.
tions on the occupation of retired chief executives and
principal officials has yet to be studied. A member
proposed adding the following content 10 this Article:
“The Chief Executive, on assuming office, must resign
from all other positions with pay or remuneration.”

Article 48 Clause (1)

Some members held that if government was understood
in its broad sense this Clause should read: “to lead the
executive authorities of the Hong Kong Special Admin.
istrative Region.”

Article 48 Clause (11)

A member proposed that this Clause be revised to read:
“to approve (or to disapprove) public officers appearing
before committees under the legislature to testify or to
give evidence with regard to matters relating to the navy,
army or air force, the security of Hong Kong, or the
responsibility of the Central People’'s Government over
the administration of the Hong Kong Special Adminis.
tration Region.

Article 48

A member proposed that the following paragraph be
added: “To exercise other powers, which are necessary
and reasonable for carrying out his duties.” Another
member proposed that it be revised to read: “To exercise
other powers prescribed in this law.”

Article 52

A member held that a Clause (4) should be added to this
Article: “When vote of non-confidence is passed against
the Chief Executive by a two-thirds majority of the
members of the legislature.” Another member held that
if such a provision were to be included in the Article, it
should specify that the Chief Executive could dissolve
the legislature after its vote of non-<confidence against
him, but the Chief Executive would have to resign if the
newly-elected legislature again cast a vote of non-confi-
dence,

Article 54 .
A member did not agree to the establishment of an
Executive Council.

Article 55

1. Some members held that to serve on the Executive
council members of the legislature had to be clected by
the legislature and eminent members of the public
required the endorsement of over half of the members of
the legislature. Another member held that without an
election by the legislature, members could not serve o -
the Executive Council.
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2. As 10 the size of the Executive Council and whether
there is a need for a proportion of its composition, a
member held that the Council should be composed
entirely of principal officials; another member held that
at least ha!f of the membership of the council should be
members of the legislature. members agreed that no
stipulations would be made for the time being pending
further study.

Article 58

A member proposed that this article be rewritten as
follows: “The Chief Executive may appoint or remove
the commissioner of Audit with the approval of the
legislature of the Hong Kong Special Administrative
Region. In discharging their functions in accordance
with law, the Commissioner of Audit and the Commis-
sion of Audit under him shall not be subject to any
restriction by way of directive or control of any person or
organ.”

Article 60

A member proposed that this Article be rewritten as
follows: “Members of the executive authorities shall
include: (1) The Chief Executive; (2) Principal officials
nominated by the Chief Executive and appointed by the
Central Government (officials corresponding to the Sec-
retary level): (3) Members of the Executive Council,
including the Chief Executive and principal officials
appointed by him.”

Article 62

A number proposed adding a Clause (6): “Other powers
which are necessary and reasonable for carrying out its
duties in accordance with the provisions of this Law."

Article 64

Some members did not agree ta the use of the colon after
“accountable ... in the following respects™ on the ground
that the scope of matters for which the executive author-
ities are accountable would be wider than that covered
by this Article.

They propose that this article be revised to read: “The
executive authorities of the Hong Kong Special Admin-
istrative Region must abide by the law and shall be
accountable to the legislature of the region. They shall (1)
implement laws passed by the tegislature and already in
force; (2) present regular reports on their work, to the
legislature; (3) be subject to supervision by the legisla-
ture; (4) answer questions raised by members of the
legislature, and be subject to or assist in investigations by
the legislature on special issues; and (5) obtain approval
from the legislature for taxation and public expenditure,
and be subject to supervision by the legislature in respect
to public expenditure.”

Article 66

Some members proposed that a second paragraph be
added to this article: “The legislative power of the Hong
Kong Special Administrative Region is vested in the
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legislature of the region.” However, a member held that
the wording should read *“The legislative power of the
Hong Kong Special Administrative Region.”

Article 70
Most members were in favour of Alternative 1; some
members were in favour of Alternative 2,

Article 71 Clause (2)
Some members believed that the agenda should be
decided on by the Chief Executive.

Article 72 Clause (3)

A member proposed that this Clause be revised to read:
“To review and question the work of the executive
authorities.”

Anticle 72 Clause (9)

1. A number proposed that the legislature should be able
to pass a vote of non-confidence with a two-thirds
majority against the Chief Executive or any principal
official on a motion jointly proposed by one-fourth of
the members of the legisiature, and it shoulh report the
non-confidence motion to the central People’s Govern-
ment for the dismissal of the Chief Executive or the
principal official concerned. But most members did not

agree.
2. Some members believed that the proportions as pre-
scribed by Clause (9) are too low, and the wording also
contains some faults. They proposed rewriting the clause
to read: “If over 50 per cent of all the members of the
legistature suspect the Chief Executive of being guilty of
serious breach of law or dereliction of duty, a joint
motion can be proposed to establish an independent
investigating committee in accordance with law. This
committee, headed by the Chief Justice of the Court of
Final Appeal, shall be responsible for carrying out inves-
tigations and reporting its findings to the legislature, If
the committee considers the c¢vidence sufficient, the
fegislature may pass motion of impeachment with a
three-quarters majority and report it to the Central
People’s Government.

Article 72

1. A member proposed the inclusion of the following
Clause: “The legislature and its subordinate commiitees
shall have the power to summon the persons concerned
1o appear before them to testify and give evidence.”

2. A member proposed that a provision for the establish-
ment of standing committees and ad hoc committees
should be added to this Article. But another member
held that such a provision should be covered by the
standing orders of the legislature.

3. A member proposed adding a Clause (10) to this
Article: “*other powers which are necessary and reason-
able for carrying out its functions in accordance with the
provisions of this law.”
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Anticle 72

A member held that bills relating to public expenditure
or public policies should be jointly proposed by no less
than one-tenth of the members of the legislature, but that
the prior written consent of the Chief Executive should
not me required.

Article 74

Some members pointed out that the quorum for meet-
ings of the legislature could be less than half but not less
than one-third of its total members and that it would not
be easy to call a meeting if the quorum was set too high.

Article 84

A member proposed that after the phrase “free from any
interference” in this Article, the following words should
be added: “but subject to the supervision of the Standing
Committee of the National People’s Congress in regard
to the question of whether the jurisdiction stipulated by
this Law has been exceed.

Article 86
A member proposed that the principles and rights men-
tioned in this Article should be specified in an appendix.

Article 87

1. A member pointed out that it was not desirable to
have too many members in the independent commission
and that its recommendations should be made with
unanimity.

2. Some members pointed out that this Law should
specifically provide for the independent finance of or
special appropriation of funds for the judicial organs,

Article 100

1. A member suggested that it might not be necessary to
exclude foreign nationals from consideration for the post
of Deputy Director for Civil Service.

2. A member pointed out that whether the posts of the
Commissioner of Immigration and Inspector General of
Customs and Excise should be subject to restriction
could be further considered, since these two posts were
not ranked at Secretary level.

Article 102

A member proposed that the following be added at the
end of this article: “The government of the Hong Kong
Special Administrative Region may develop and
improve the above system in accordance with law and in
the light of actual conditions, in order to raise the
efficiency of work and the quality of public servants.”

Article 103

A member proposed that this Article should be placed in
the General Principles. Most members maintained that
it should remain as Article 103 for the time being and
that decision shoutd be made after overall consideration
by the general working subgroup,
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Chapter V

Article 105
Some members held that Paragraph 2 could be omitted
from the Basic Law.

Anicle 107
A member held that this Article could be omitted from
the Basic Law.

Article 111

1. A member proposed that the words “foreign curren-
cies” should be inserted into this Article.

2. A member proposed that the word “commodity™
should be added before the word “futures.”

Anticle 135

The Sub-group on Economy suggested that the question
of what **foreign military aircraft” includes be restudied
and made specific.

Chapter 1X

Article 169

A member proposed that the article be revised as follows:
*“The power of interpretation of this Law is vested in the
Standing Committee of the National People’s Congress.
The courts of the Hong Kong Special Administrative
Region may interpret all the provisions of this Law.
"Regarding the provisions which are within the limits of
the autonomy of the Hong Kong Special Administrative
Region, the Standing Committee of the National Peo-
ple’s Congress will grant full power to the courts of the
tegion to interpret them when adjusticating cases.
“When the Standing Committee of the National People’s
Congress makes an interpretation of a provision of this
Law which is outside the limits of the autonomy of the
Hong Kong Special Administrative Region, the courts of
the region, in applying such a provision, shall fallow the
interpretation of the Standing Committee. However,
cases under adjudication and judgments previously ren-
dered shall not be affected.

"The Standing Committee of the National People’s
Congress shall cénsult its Committee for the Basic Law
of the Hong Kong Special Administrative Region before
giving and interpretation of this Law.

“Provisions of Chapters 3, 4, 3, 6 and 10 are all within
the limits of the autonomy of the Hong Kong Special
Administrative Region. Whether the provisions of other
Chapters are within the limits of the autonomy of the
region may be decided by the courts of the region or by
the Standing Committee of the National People’s Cmn-
gress. The Standing Committee will consult the Commit-
tee for the Basic Law of the Hong Kong Special Admin-
istrative Region before making a decision. The decision
of the Standing Committee of the National People’s
Congress shall be final.

Article 170

1. A member proposed that the Article be revised ar
follows: **The power of amendment of this Law is veste
in the National People’s Congress.



APPENDIX 3

FBIS-CHI-88-084
2 May 1988

"The right to propose amendments to this Law rests with
the Standing Committee of the National People’s Con-
gress, the State Council and the Hong Kong Special
Administrative Region. Amendment proposals from the
region shall be submitted to the National People's Con-
gress through the State Council after obtaining the con-
sent of two-thirds of all the members of the tegislature of
the Hong Kong Special Administrative Region and the
Chief Executive of the region.

*Before a proposal for an amendment to this Law is put
on the agenda of the National People’s Congress, the
Committee for the Basic Law of the Hong Kong Special
Administrative Region shall first study it and submit its
views. No amendment 10 this Law shall contravene the
established basic policies of the People’s Republic of
China regarding the [word as published] Hong Kong as

~ stated in the preamble.”

2. A member proposed that paragraph 2 be revised as
follows: “The right to propose amendments to this Law rests
with the Standing Committee of the National Peaple’s
Congress, the State Council and the Hong Kong Special
Administrative Region. Amendment proposals from the
region shall be submitted to the National People’s Congress
by the delegation of the region to the National People’s
Congress after obtaining the consent of two-thirds of the
deputies of the region to the National People’s Congress,
and the Chief Executive of the region.”

Chapter X

Article 171

The Sub-Group on Political Structure put forward the
following alternatives

1. A member proposed that Annex HI be as follows:
(1) Before 1997, the Central Authorities shall form a
preparatory committee composed of both Hong Kong
and mainland members. An advisory group consisting of
no less than SO persons from various walks of life in
Hong Kong, appointed by the preparatery committee
shall, through local consultation, select the Chicf Execu-
tive for appointment by the Central Authorities.

(2) The Chief Executive shall form the Executive Council
and nominate the principal officials for appointment by
the Central Authorities.

(3) The advisory board shall elect legislative members
nominated by the Chief Executive in conjunction with
the Executive Council to form a provisional Legislative
Council. :

(4) The term of office of all the members of the first
government shall not exceed three years, A regular
government must be formed within free years in accor-
dance with this Law.

2. A member proposed that Annex IIl be as follows:
The candidate for the first Chief Executive designate of
the Hong Kong Special Administrative Region shall be
selected through local consultation on December 1, 1996
in accordance with the method stated in Annex I, The
selected candidate shall, upon the endorsement of the
Central People’s Government, become the first Chief
Executive designate.
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Before April 1, 1997, the first Chief Executive designate
shall norninate candidates to be the perspective (as
published] members of the first Executive Council.
The first Chief Executive designate shall, in conjunction
with the perspective {as published) members of the first
Executive Council, organize the *Preparatory Commit-
tee for the Formation of the First Government™. At zero
hour on July 1, 1997, the first Chief Executive, after
being officially appointed by the Central People’s Gov-
emment, shall with the assistance of members of the first
Executive Council, proclaim the formation of the first
government of the Hong Kong Special Administrative
Region and shall, as authorized by the Central Authori-
ties, take over the administration of the region from the
Standing Committee of the National People’s Congress.
Before the formation of the first legislature, a provisional
legislature shall exercise provisional legislative power
and rmay enact provisional ordinances if n .
(Explanatory note) The provisional legislature shall be
elected by the electoral college locally in accordance with
the method stated in the Annex. Members of the previ-
ous legislature who are relieved of their office on June
30, 1997 shall not be excluded from candidacy.

After the establishment of the first government of the
Hong Kong Special Administrative Region, elections for
the first district boards and the first Urban Council shall
be heid within 6 months in accordance with the method
stated in the Annex; and the first legislature shall be
elected and formed within 12 months in accordance with
the method stated in Annex II.

Appendix 1. Procedures for the Selection of the First
Chicf Executive through Local Consultation by the Var-
ious Sectors in Hong Kong. [subhead)

After the promulgation of the Basic Law, the National
People’s Congress shall appoint no less than 50 members
to form a Preparatory Committee which will be diverse,
including the drafting (by itself or by a subordinate
special group), after consulting the various secrors, of the
“‘consultation procedures” for review and approval by
the National People’s Congress.

On July 1, 1995, members of the “Preparatory Commit-
tee for the Implementation of the Basic Law™ will elect
from among themselves no less than 10 persons to form
a “consultation committee™ which shall organize open
consultation in accordance with the *“‘consultation pro-
cedures”. Members of the “‘consultation committee™
shall not be candidates for Chief Executive, nor shall
they nominate or support any candidaie for Chief Exec-
utive. The “consultation committee”, responsible for
promoting and supervising the consultations, shall be
objective and impartial.

A candidate for the first Chief Executive designate shall
be selected on December 1, 1996 for endorsement by the
Central Authorities and be officially appointed as th-
Chief Executive on July 1, 1997,
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Appendix 11. Method of Election of the First Legislature
fsubhead]

Electoral college — Half of the members of the legisla-
ure shall be elected by a broadly representative grand
clectoral college. No less than two-thirds of these shall be
Chinese nationals.

Indirect election — One-fourth of the members of the
legislature shall be elected from among members of the
district boards and the Urban Council who are Chinese
nationals,

Direct election by functional constituencies — One-fourth
of the member of the legislature shall be directly elected by
functional constituencies (the functional constituencies
shall be registered as legal persons in accordance with local
laws and shall be of Chinese nationality. Regardless of their
own nationalitics, members of the legislature who are
directly elected by functional constituencies may, by virtue
of the Chinese nationality of the functional constituencies to
which they belong, exercise the civil rights of Chinese
nationals during their term of office.) 3. Some members
proposed that Annex I1I be as follows;

{1) The Standing Committee of the National People’s
Congress of the People’s Republic of China shail appoint
a “Preparatory Committee for the First Government of
the Hong Kong Special Administrative Region™. All the
members of the Commitiee shall be Chinese nationals,
comprising mainland residents and Hong Kong Perma-
nent residents in equal number. The chairman of the
commilttee shall be a member of the Standing Committee
of the National People’s Congress.

{2) The “Preparatory Committee for the First Govern-
ment of the Hong Kong Special Administrative Region™
shall entrust its Hong Kong members with the responsi-
bility of forming an electoral college in the Hong Kong
Region which shall comprise representatives of the leg-
islature and of district organizations prior to the estab-
lishment of the Hong Kong Special Administrative
Region, representatives of corporate bodies and perma-
nent non-corporate organizations, and representatives of
various sectors of the community. The electoral college,
which must be broadly representative, shall be called the
*Electorat College for the First Government of the Hong
Kong Special Administrative Region™. ~

(3) The Electoral College for the First Government of the
Hong Kong Special Administrative Region shall be
responsible for drawing up the procedures for the selec-
tion of the first Chief Executive through consultation, or
by election following nomination through consultation.

(The qualifications, powers, and functions of the Chief
Executive shall be provided for in Chapter 4 of this Law.)

(4) The electoral college for the First Government of the
Hong Kong Special Administrative Region shall be respon-
sible for drawing up the procedures for the election of the
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first legislature. Members of the legislature before the estab-
lishment of the Hong Kong Special Administrative Region
who meet the requirements of Chapter 4 of this Law may be
elected as members of the first legislature.

(The qualificati P
of the legislawure shall
Law.)

3, and fi of the bery
provided for in Chapter 4 of this

() Government officials, public servants and members
of the judiciary befor¢ the establishment of the Hong
Kong Specigl Administrative Region who meet the
requirements of this Law shall remain in employment in
the first government.

(The composition, powers, and functions of the executive
authorities shall be provided for in Chapter 4 of this Law).
4. A member proposed that Article 171 be as follows:

The first government of the Hong Kong Special Admin-
istrative Region shall be established according to the
provisions of the Annex, “Method for the Formation of
the First Government of the Hong Kong Special Admin-
istrative Region.” The first Chief Executive and the
members of the first legislature selected according to the
provisions of this Annex shall be deemed to have been
selected according to the provisions of Chapter 4 of this
Law. But the term of office of the First Chief Executive
shall expire six months after the expiry of term of office
of the members of the first legislature.

Appendix: Method for the Formation of the First Govern-
ment of the Hong Kong Special Administrative Region
{subhead]

1. Within the year of 1996, the Standing Committee of
the National People’s Congress shall establish a *“Prepa-
raiory Committee for the First Govemment of the Hong
Kong Special Administrative Region.” Members of the
preparatory committee shall all be Chinese Nationals
among the permanent residents of Hong Kong; and the
chairman shall be elected from among the members.

2. In the middle or at the end of 1996, the preparatory
committee shall hold a general and direct election in
Hong Kong in accordance with this Law to elect the
Chief Executive designate.

On July t, 1997, the Chief Executive designate shall be
appointed by the Central People's Government and be
officially sworn in to office,

3. Before July [, 1997, the Chief Executive designate
shall nominate the principal officials of the Hong Kong
Special Administrative Region for appointment by the
Central People’s Government. All the principal officials
shall be sworn in to office on July 1, 1997.

4. Persons who are members of the Hong Kong Legisla-
tive Council in June 1997 shall automatically become
members of the first legislature of the Hong Kong Speci:
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Administrative Region on July 1, 1997 and serve to the
end of their term. Except for the ceremony of pledging
their loyalty to the Hong Kong Special Adminisirative
Region, there shall be no panticular arrangement.

5. Some members proposed that Article 171 be as
follows:
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*“The first government of the Hong Kong Special Admin-
istrative Region shall be established through arrange-
ments based on the principle of the sovereignty of the
People’s Republic of China and smooth transition for
Hong Kong.” The contents of the Annex to this Article
shail not be stipulated for the time being. Decision shall
be made after extensive consultation and detailed study.
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