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‘… what do human rights pertaining to the privacy of the home mean if
day and night, constantly or intermittently, it reverberates with the roar
of aircraft engines?’1
‘The risks posed by industry may have acquired the ‘environmental’
label but the fact that they are unequally distributed is essentially a political, not a legal, concern; it is no more and no less an affront to human rights than the existence of inequalities in the distribution of
income, wealth, health, etc…. Given the importance of the wider
struggle for human rights, it is surely unwise to blunt our most respected weapons on the less deserving targets’.2
Is it possible to reconcile these opposing views as to the potential scope of the
European Convention on Human Rights as far as environmental noise pollution, in
particular health-debilitating levels of nighttime aircraft noise, is concerned? If not,
is there any way in which equilibrium may be attained?
Introduction
This paper evaluates international, European, and national law, and seeks a fair balance between the conflicting interests concerning night flights and consequential
nighttime aircraft noise. ‘Air travel is essential to the United Kingdom’s economy…In the last 30 years there has been a five-fold increase in air travel. It has
opened up opportunities that for many did not exist before; half the population flies
at least once a year, and many fly more than that. [The] economy depends on air
travel. Many businesses, in both manufacturing and service industries, rely on air
travel…Visitors by air are crucial to UK tourism. Airfreight has doubled in the last
10 years; one third by value of all goods export(ed) go by air. 200,000 people are employed in the aviation industry, with three times as many jobs supported by it indirectly.’3 However, ‘[n]oise from aircraft operations at night is widely regarded as the
least acceptable aspect of aircraft operations.’4 Moreover, ‘ [w]hile many pollutants,
because of their toxicity or volume, have far more serious long term environmental
impact, noise, [ … ] is the factor most people identify as causing the greatest perceived deterioration in the quality of life.’5
It is submitted that the primordial Grand Chamber judgment of the European
Court of Human Rights in Hatton II, a case which went to appeal concerning an increase in aircraft nighttime noise, represents a step backwards in the protection of
privacy and human health in the home provided for in Article 8 of the European
Convention on Human Rights. What is the way forward for individual ‘environmen-
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tal rights’ after the Grand Chamber’s judgment? The scope of the International Civil
Aviation Organisation, operating under the auspices of the 1944 Chicago Convention, is examined, as are the noise standards, recommendations and guidelines of the
World Health Organisation. European Community law, both substantive and procedural, European Community principles, and the Charter of Fundamental Rights of
the European Union, will be evaluated. The Human Rights Act 1998 and the principle of proportionality, further, will be examined in context. Of significance, is the
development of the common law of nuisance, in the light of the Human Rights Act,
and the potential scope for flexibility in the award of damages to individuals whose
interests are superseded by those deemed higher up the scale. Pertinent case law of
the European Court of Human Rights and of the national courts in the United Kingdom will be critically appraised. It will be submitted that under the principle of proportionality, weight being accorded to the unreasonable burden suffered by a few,
and in the light of health factors, the balance should have tilted towards the applicants in Hatton II.
The Evolution of ‘Environmental Rights’ in Europe
There was no mention of ‘environmental rights’ in the Council of Europe, European
Convention on Human Rights and Fundamental Freedoms (ECHR) of 1950, comprised of civil and political rights. ‘In the 1950s, the universal need for environmental protection was not yet apparent.’ 6 Environmental values have since evolved in
response to societal change and increased public awareness. The turning point was
the Stockholm Declaration on the Human Environment of 1972, which associated
environmental quality and well being with fundamental rights, and which declares
that: ‘Man has a fundamental right to freedom, equality and adequate conditions of
life, in an environment of a quality that permits a life of dignity and well-being,..’7
The first successful environmental case heard by the European Court of Human Rights in Strasbourg, in the absence of an explicit right to a clean and healthy
environment, concerned a violation of Article 8 ECHR.8 Article 8.1 of the Convention provides that everyone has the right to respect for his private and family life, his
home… In accordance with Article 8.2 of the Convention, there shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of…the
economic well being of the country …or for the protection of the rights and freedoms
of others. The case of López Ostra v Spain9 concerned emissions of polluting fumes,
pestilential and irritant smells and repetitive noise from a waste treatment plant. The
Court ruled that, ‘Naturally, severe environmental pollution may affect individuals’
well-being and prevent them from enjoying their homes in such a way as to affect
their private and family life adversely, without, however, seriously endangering
their health.’10 In the light of the particular facts of the case; namely that the plant
was operating without the requisite licence, that the family had to bear the nuisance
caused by the plant for over three years before moving house, moving only when it
appeared that no end to the situation was in sight and because of medical opinion
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concerning Mrs López Ostra’s daughter; the Court considered that there had been a
violation of Article 8 ECHR. Having regard to these facts, and despite the margin of
appreciation left to the Spanish authorities, the Court ruled that the State did not succeed in striking a fair balance between the interests of the town’s economic well-being, - in housing a waste-treatment plant, - and Mrs López Ostra’s effective
enjoyment of her right for her home and her private and family life. This case was
followed by that of Guerra and others v Italy, judgment of the Grand Chamber, in
which the Court ruled that the direct effect of a factory’s toxic emissions on the applicants’ right to respect for their private and family life meant that Article 8 ECHR
was applicable.11 ‘In the instant case the applicants waited, right up until the production of fertilisers ceased in 1994, for essential information that would have enabled
them to assess the risks that their families might run if they continued to live at
Manfredonia, a town particularly exposed to danger in the event of an accident at the
factory.’12 The Court held, thus, that Italy was in violation of Article 8 of the Convention.
In an earlier application, in the case of Powell and Rayner v United Kingdom,13 the applicants maintained that, as a result of excessive noise generated by air
traffic in and out of Heathrow Airport, they had each been victim of an unjustified
interference by the United Kingdom with the right guaranteed to them under Article
8 ECHR.14 Admittedly, the Court recognised the admissibility of the claim ruling
that, ‘in each case, albeit to greatly differing degrees, the quality of the applicant’s
private life and the scope for enjoying the amenities of his home have been adversely
affected by the noise generated by aircraft using Heathrow Airport.’15 However, after declaring that a fair balance had to be struck between the competing interests of
the individual and of the Community as a whole, the European Court of Human
Rights delivered its judgment for the United Kingdom, ruling that the operation of a
major international airport pursued a legitimate aim,16 various measures to control,
abate and compensate for aircraft noise had been introduced,17 and the statutory limitation on liability was not absolute.18 Furthermore, the government considered specific regulatory measures, as opposed to litigation, a better way to deal with the
problems caused by aircraft noise. ‘It is certainly not for the Commission or the
Court to substitute for the assessment of the national authorities any other assessment of what might be the best policy in this difficult social and technical sphere.
This is an area where the Contracting States are to be recognised as enjoying a wide
margin of appreciation.’19 According to the Court, in forming a judgement as to the
proper scope of the noise abatement measures for aircraft arriving at and departing
from Heathrow Airport, the United Kingdom Government could not arguably be
said to have exceeded the margin of appreciation or upset the fair balance required to
be struck under Article 8 ECHR.20
The law was confirmed by the European Court of Human Rights sitting as a
Grand Chamber, on appeal, in the case of Hatton and Others v United Kingdom,21
judgment of 8 July 2003, a case concerning increased aircraft night-time noise.
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Quantitative steps forward in the protection of individual environmental rights had
been made in López Ostra, Guerra, and, significantly, in the context of an increase in
aircraft nighttime noise, in Hatton I,22 prior to the appeal. Hatton I, thus, extended
the reach of Article 8 ECHR to where it had not previously been applied, but this was
short-lived.
Hatton I and Hatton II
The background to the Hatton case lay in the decision of the Secretary of State for
Transport to adopt a revised scheme of nighttime aircraft noise restrictions at
Heathrow airport, which introduced a noise quota scheme for the night quota period.23 Consequent to the reduction in the length of the night quota period, the number of movements permitted during the night period (i.e. from 11 p.m. to 7 a.m.) increased under the 1993 Scheme.24 The Secretary of State’s decision to introduce the
1993 Scheme had been challenged by way of judicial review. The High Court had
declared that the 1993 Scheme was contrary to the terms of section 78(3)(b) of the
1982 Civil Aviation Act, and therefore invalid, because it did not ‘specify the maximum number of occasions on which aircraft of descriptions so specified may be permitted to take off or land’ but, instead, imposed controls by reference to levels of
exposure to noise energy.25 Consequently, the Secretary of State decided to retain
the quota count system, but with the addition of an overall maximum number of aircraft movements. This decision was held by the High Court to be in accordance with
section 78(3)(b) of the 1982 Act. However, the 1993 Consultation Paper was held to
have been ‘materially misleading’ in failing to make clear that the implementation of
the proposals for Heathrow airport would permit an increase in noise levels over
those experienced in 1988.26 In July 1996, subsequent to the publication of additional Consultation papers, and in a further application for judicial review, the Court
of Appeal decided that the Secretary of State had given adequate reasons and sufficient justification for his conclusion that it was reasonable, on balance, to run the
risk of diminishing to some degree local people’s ability to sleep at night because of
the countervailing considerations to which he was, in 1993, willing to give greater
weight, and that by June 1995 errors in the consultation papers had been corrected
and the new policy could not be said to be irrational.27
In their application to the European Court of Human Rights, the applicants, in
Hatton I, alleged a violation of Article 8 ECHR by virtue of the increase in the level
of noise caused at their homes by aircraft using Heathrow airport at night after the introduction of the scheme in 1993. They submitted that, after the 1993 scheme was
introduced, the level of noise caused by aircraft taking off and landing at Heathrow
airport between 4 a.m. and 7 a.m. increased significantly. They contended that they
found it difficult to sleep after 4.a.m. and impossible after 6 a.m. They submitted that
the levels of noise to which they were exposed at night were well in excess of those
which were considered, internationally, to be tolerable. They contended that the evidence showed that almost all of them had suffered night noise levels in excess of 80
dB LA max, and in one case as high as 90 dB LA max. They referred to the World
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Health Organisation’s guideline value for avoiding sleep disturbance at night, of a
single noise event of 60 dB LA max, and argued that the Government had no adequate research to support their contention that levels of 80 dB LA max were tolerable.28
Hatton I
The Court distinguished this case from previous aircraft noise applications,
emphasising the specific complaints of nighttime aircraft noise and the fact that
there had been an increase in such noise since the introduction of the 1993 scheme.29
The Court underlined the positive duty of the State to take reasonable and appropriate measures to secure the applicants’ rights under Article 8.1 of the Convention.31
The Court further confirmed that in the context of Article 8.1 ECHR regard must be
had to the fair balance that has to be struck between the competing interests of the individual and of the community as a whole. In that context the State enjoys a certain
margin of appreciation in determining the steps to be taken to ensure compliance
with the Convention. 31
Of significance, however, is the fact that the Court underlined that in striking
the required balance, States must have regard to the whole range of material considerations, and that in the particularly sensitive field of environmental protection,
mere reference to the economic wellbeing of the country is not sufficient to outweigh the rights of others. The Court recalled that in López Ostra v Spain,32 and notwithstanding the undoubted economic interest for the national economy of the
tanneries concerned, the Court looked in considerable detail at ‘whether the national
authorities took the measures necessary for protecting the applicant’s right to respect for her home and her private and family life …’ According to the Court, States
are required to minimise, as far as possible, the interference with these rights, by trying to find alternative solutions and by generally seeking to achieve their aims in the
least onerous way as regards human rights. Moreover, the Court recognised that
overall, the level of noise during the quota period (11-30pm to 6 am) increased under
the 1993 scheme.33 The Court concluded that in the absence of any serious attempt to
evaluate the extent or impact of the interferences with the applicants’ sleep patterns,
and generally in the absence of a prior specific and complete study with the aim of
finding the least onerous solution as regards human rights, it was not possible to
agree that in weighing the interferences against the economic interest of the country
– which itself had not been quantified – the government struck the right balance in
setting up the 1993 Scheme. Accordingly there had been, by a majority of judges, a
violation of Article 8 ECHR.34 The Court awarded the applicants the sum of GBP
4,000 each in respect of non-pecuniary damage, having regard to the accounts given
by the applicants of the impact on each of them of the increase in night flights since
1993.35
The Separate Opinion given by Judge Costa is noteworthy. He stated that it
seemed to him that the inconvenience was very substantial and, all in all, excessive.
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The eight applicants lived very near the runways, and four of them had to move
house. In his view, they certainly did not do so merely to satisfy a whim, but because
they and their families had been finding it extremely difficult to bear the noise, and,
in particular, to sleep. He emphasised that what was at issue here were night flights,
with aeroplanes landing or taking off between 4 a.m. and 6 a.m. According to Judge
Costa, anyone who has suffered for a long period from noise disturbance such as to
disrupt their sleep (or prevent them from getting back to sleep once awake) is well
aware that the effects of this on the nerves and on one’s physical and mental well-being are extremely unpleasant and even harmful. Furthermore, the applications concerned the period subsequent to 1993 and the government had acknowledged that
since 1993 the number of night flights had substantially increased. He was adamant
that it had ‘to be one thing or the other: either the number of potential victims of
night flight noise is limited and the ‘beneficiaries’ of those flights can compensate
them, or it is too high for the level of compensation to be financially viable for the
beneficiaries, whereupon night flights need to be reviewed in their entirety.’36 It
seemed to Judge Costa that, having regard to the Court’s case law on the right to a
healthy environment,37 maintaining night flights at that level meant that the applicants had to pay too high a price for an economic well-being, of which the real benefit, moreover, was not apparent from the facts of the case. In his opinion, since the
beginning of the 1970s, the world has become increasingly aware of the importance
of environmental issues and of their influence on people’s lives. He recognised the
fact that the European Court of Human Rights case-law has not been alone in developing along those lines, giving the example of Article 37 of the Charter of Fundamental Rights of the European Union of 18 December 2000 as being devoted to the
protection of the environment. He ‘would find it regrettable if the constructive efforts made by the Court were to suffer a setback.’38
The dilemma lies in the Partially Dissenting Opinion of Judge Greve concerning the ethics of using Article 8 ECHR in such a situation, albeit accepting that the
night flights’ noise did interfere substantially with the applicants’ sleep. Her introductory remarks tip the balance in the opposite direction. In the opinion of Judge
Greve, ‘[i]n relation to the notion of ‘home’, the essence of the protection under the
provision is to secure the inviolability of one’s home, that is to safeguard individuals
against arbitrary interference with their homes. The Convention being a living instrument, the provision has gradually been interpreted to include also environmental
rights. There are limits as to the kind of environmental problems – pollution in the
widest sense of the word – which people will have to accept before these problems
give rise to a violation of Article 8. These environmental rights are nonetheless of a
different character from the core right not to have one’s home raided without a warrant.’39 In Judge Greve’s opinion, ‘[in] modern society, environmental problems are
not discreet and only of concern to those who may invoke Article 8, given their proximity to the source of the given problem. The amount and complexity of the factual
information needed to strike a fair balance in these respects is more often than not of
such a nature that the European Court will be at a marked disadvantage compared to
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the national authorities in terms of acquiring the necessary level of understanding
for appropriate decision-making. Moreover, environmental rights represent a new
generation of human rights. How the balance is to be struck will therefore affect the
rights not only of those close enough to the source of the environmental problem to
invoke Article 8, but also the rights of those members of the wider public affected by
the problem and who must be considered to have a stake in the balancing exercise.’
Thus, essentially, a wide margin of appreciation must apply in such cases, according
to Judge Greve.
Hatton II
The United Kingdom (UK) government appealed against the judgment in Hatton I,
under Article 43 of the Convention,40 pursuant to which the European Court of Human Rights sitting as a Grand Chamber gave its judgment.41 According to the Court,
Article 8 ECHR protects the individual’s right to respect for his or her private and
family life, home and correspondence. There is no explicit right in the Convention to
a clean and quiet environment, but where an individual is directly and seriously affected by noise or other pollution, an issue may arise under Article 8.42 At the same
time, the Court reiterated the fundamentally subsidiary role of the Convention in
that the national authorities have direct democratic legitimation and are, as the Court
has held on many occasions, in principle better placed than an international court to
evaluate local needs and conditions. In matters of general policy, on which opinions
within a democratic society may reasonably differ widely, the role of the domestic
policy maker should be given special weight.43 The Court considered that in a case
such as the present, involving State decisions affecting environmental issues, there
were two aspects to the inquiry which may be carried out by the Court. First, the
Court may assess the substantive merits of the government’s decision, to ensure that
it is compatible with Article 8. Secondly, it may scrutinise the decision-making process to ensure that due weight has been accorded to the interests of the individual.44
Furthermore, in connection with the procedural element of the Court’s review of
cases involving environmental issues, the Court is required to consider all the procedural aspects, including the type of policy or decision involved, the extent to which
the views of individuals (including the applicants) were taken into account throughout the decision-making procedure, and the procedural safeguards available.45
The Court noted that ‘in previous cases in which environmental questions
gave rise to violations of the Convention, the violation was predicated on a failure by
the national authorities to comply with some aspect of the domestic regime. Thus, in
López Ostra the waste treatment plant at issue was illegal in that it operated without
the necessary licence, and it was eventually closed down. In Guerra, too, the violation was founded on an irregular position at the domestic level, as the applicants had
been unable to obtain information that the state was under a statutory obligation to
provide.’46 The Court ruled that it must consider whether the government can be said
to have struck a fair balance between the economic interests of the operators and of
the Country as a whole and the conflicting interests of the persons affected by noise
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disturbances, including the applicants. The Court declared that ‘[e]nvironmental
protection should be taken into consideration by governments in acting within their
margin of appreciation and by the court in its review of that margin, but it would not
be appropriate for the court to adopt a special approach in this respect by reference to
a special status of environmental human rights. In this context the court must revert
to the question of the scope of the margin of appreciation available to the state when
taking policy decisions of the kind at issue.’47 In relation to the substantive aspect,
the Court considered that it would be pertinent to apply the wide margin of appreciation, as in Powell and Rayner: the 1993 scheme for night flights was a general measure. Significantly, the Court ruled that ‘[t]he sleep disturbances relied on by the
applicants did not intrude into an aspect of private life in a manner comparable to
that of the criminal measures considered in the case of Dudgeon to call for an especially narrow scope for the State’s margin of appreciation.’48 Of particular note is the
fact that the Court considered it reasonable, in determining the impact of a general
policy on individuals in a particular area, to take into account the individual’s ability
to leave the area. According to the Court, where a limited number of people in an
area are particularly affected by a general measure, the fact that they can, if they
choose, move elsewhere without financial loss must be significant to the overall reasonableness of the general measure.49 In the circumstances, the Court did not find
that, in substance, the authorities had overstepped that margin by failing to strike a
fair balance between the right of the individuals affected by the regulations to respect for their private life and home, and the conflicting interests of others and of the
community as a whole.50
Procedurally, the Court deemed it relevant that the government had consistently monitored the situation, and that the 1993 Scheme was the latest in a series of
restrictions on night flights which stretched back to 1962. Notably, the position concerning research into sleep disturbance and night flights was far from static, and it
was the government’s policy to announce restrictions on night flights for a maximum of five years at a time, each new scheme taking into account the research and
other developments of the previous period. The Court was also of the view that the
applicants had access to the government consultations, and it would have been open
to them to make any representations they felt appropriate. Had any representations
not been taken into account, they could have challenged subsequent decisions, or the
scheme itself, in the courts. The Court, thus, did not find that there had been fundamental procedural flaws in the preparation of the 1993 regulations on limitations for
night flights. 51 There had accordingly been no violation of Article 8 ECHR.52
The Court did consider, however, that the scope of review by the domestic
courts in the present case was not sufficient to comply with Article 13 ECHR.53 Additionally, the applicants had contended that they had no private law rights in relation to excessive night noise, as a consequence of the statutory exclusion of liability
in section 76 of the Civil Aviation Act 1982. They submitted that the limits inherent
in an application for judicial review meant that it was not an effective remedy in rela-
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tion to their rights under Article 8 of the Convention, in breach of Article 13.54 It was
clear to the Court that the scope of review by the domestic courts was limited to the
classic English public law concepts, such as irrationality, unlawfulness and patent
unreasonableness, and did not at the time (that is, prior to the entry into force of the
Human Rights Act 1998) allow consideration of whether the claimed increase in
night flights under the 1993 Scheme represented a justifiable limitation on the right
to respect for the private and family lives or homes of those who lived in the vicinity
of Heathrow airport. The Grand Chamber thus found a violation of the procedural
right to an effective domestic remedy under Article 13 of the Convention.55 However, whereas the Chamber hearing Hatton I had awarded each of the applicants
£4,000 as non-pecuniary damage in respect of the violations of Articles 8 and 13,
under Article 41 ECHR, the Grand Chamber in Hatton II considered that, having regard to the nature of the violation,56 the finding of a violation in itself constituted just
satisfaction in respect of any non-pecuniary damage.57
Joint Dissenting Opinion
Twelve judges, only, in the Grand Chamber formed the majority ruling that there had
not been a violation of Article 8 ECHR. Five judges gave a Joint Dissenting Opinion, reaching their standpoint primarily from their reading of the current stage of development of the pertinent case law. In addition, ‘the close connection between
human-rights protection and the urgent need for a decontamination of the environment’ led them ‘to perceive health as the most basic need and as pre-eminent’.58
They noted with interest the historical link between environmental protection and
personal well being (health), referring to the Declaration of the United Nations Conference on the Human Environment in 1972.59 The Charter of Fundamental Rights
of the European Union, more specifically Article 37 thereof was quoted as providing
an interesting illustration.60 The fact that environmental pollution knows no boundaries, as evidenced in the Kyoto Protocol,61 in the view of the dissenting judges,
made it an ‘issue par excellence’ for international law and ‘a fortiori for international jurisdiction’. It was their belief that ‘this concern for environmental protection shares common ground with the general concern for human rights’. They
reiterated the point often underlined by the Court that ‘the Convention is a living instrument, to be interpreted in the light of present-day conditions’; and noted the
‘evolutive’ and ‘progressive’ interpretation of the Convention and the gradual extension and raising of the level of protection thereunder. They traced the applications under Article 8 ECHR, ‘in the field of environmental human rights’, pursuant
to which the Commission and the Court have increasingly taken the view that Article 8 embraces the right to a healthy environment, namely: Arrondelle and Baggs’62
López Ostra v Spain,63 and Guerra v Italy.64 It seemed, to the five dissenting judges,
that the Grand Chamber’s judgment, deviated from the developments in the case
law, and even took a step backwards, giving precedence to economic considerations
over basic health conditions in qualifying the applicants’ sensitivity to noise as that
of a small minority of people. In their opinion, a simple comparison of the cases with

417

Aircraft Noise versus Respect for Home and Private Life

the present judgment appeared to show that the Court was turning against the current.65
The five dissenting judges noted that the majority tried to distinguish this case
from the case of Dudgeon v. the United Kingdom,66 which dealt with the sexual intimacy aspect of the applicant’s private life. They quoted from that case, where it was
stated: ‘The present case concerns a most intimate aspect of private life. Accordingly, there must exist particularly serious reasons before interferences on the part of
the public authorities can be legitimate for the purposes of paragraph 2 of Article
8’.67 They pointed out that the majority differentiated this case from Dudgeon by
saying: ‘the sleep disturbances relied upon by the applicants did not intrude into an
aspect of private life in a manner comparable to that of the criminal measures considered in the case of Dudgeon to call for an especially narrow scope for the State’s margin of appreciation’.68 In the opinion of the five dissenting judges, other aspects of
privacy, such as health, may be just as ‘intimate’ albeit much more vital. They were
of the belief that ‘health as a state of complete physical, mental and social well-being’69 was, in the specific circumstances, a precondition to any meaningful privacy,
intimacy etc., and could not be unnaturally separated from it. To maintain otherwise,
in their opinion, amounted to a wholly artificial severence of privacy and general
wellbeing. They added that of course, each case must be decided on its own merits
and by taking into account the totality of its specific circumstances. In this case,
however, it was clear to them that the circles of the protection of health and of the
safeguarding of privacy did intersect and did overlap.70
In addition, they stated explicitly that they did not agree with the majority’s
reasoning that ‘whilst the state is required to give due consideration to the particular
interests the respect for which it is obliged to secure by virtue of article 8, it must in
principle be left a choice between different ways and means of meeting this obligation, the court’s supervisory function being of a subsidiary nature and thus limited to
reviewing whether or not the particular solution adopted can be regarded as striking
a fair balance’.71 The five dissenting judges were firmly of the opinion that ‘when it
comes to such intimate personal situations as the constant disturbance of sleep at
night by aircraft noise there is a positive duty on the State to ensure as far as possible
that ordinary people enjoy normal sleeping conditions’.72 They thought that the
problem of noise, when it seriously disturbs sleep, did interfere with the respect for
private and, under specific conditions, family life, as guaranteed by Article 8 ECHR,
with the potential to constitute a violation of that Article, depending on its intensity
and duration. They referred to the United Nations World Health Organisation
(WHO) Guidelines, according to which measurable effects of noise on sleep start at
noise levels of about 30 dBLA.73 They then paid heed to the fact that in the case before the Court, almost all the applicants had suffered from night noise events in excess of 80 dBLA and in one case as high as 90 dBLA. The dissenting judges
considered it to be ‘noteworthy that the judgment in its assessment did not take into
account these international standards concerning the effects noise has on sleep, al-
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though the relevant data were available in the file.’74 They also deemed noteworthy
the fact that the government’s claims in respect of the country’s economic well-being were based on reports prepared by the aviation industry. Neither did the government make any serious attempt to assess the impact of aircraft noise on the
applicants’ sleep.
In the Opinion of Judges Costa, Ress, Türmen, Zupancic and Steiner: ‘The fair
balance between the rights of the applicants and the interests of the broader community must be maintained. The margin of appreciation of the State is narrowed down
because of the fundamental nature of the right to sleep, which may be outweighed
only by the real, pressing (if not urgent) needs of the State.’ They went on to say that
‘[i]ncidentally, the court’s own subsidiary role, reflected in the use of the ‘margin of
appreciation’, is itself becoming more and more marginal when it comes to such
constellations as the relationship between the protection of the right to sleep as an aspect of privacy and health on the one hand and the very general economic interest on
the other hand.’75
Moreover, in their opinion, the government had not demonstrated how and to
what extent the economic situation would in fact deteriorate if a more drastic scheme
– aimed at limiting night flights, halving their number or even halting them – were
implemented.76
What is also significant is their steadfast belief that the applicant’s rights could
have been treated much more realistically than they were by the majority. ‘In other
words, the issue could have been circumscribed to the ‘small minority’s’ entitlement
to just satisfaction for the real pecuniary and non-pecuniary damage incurred.’77
The applicants, in their opinion, ought to have been awarded just satisfaction.
What weight can be attributed to such a well-presented Opinion in favour of
upholding a violation of Article 8 ECHR by such a significant quorum of judges on
appeal in the Grand Chamber of the European Court of Human Rights?
Criticism of the majority judgment in Hatton II
This author ventures to submit that the judgment of the majority in the Grand Chamber on appeal in Hatton II is open to criticism in many respects.
Increase in night-time aircraft noise
Had the Grand Chamber, on appeal, in Hatton II issued a majority judgment in favour of the applicants, it would not, in this author’s opinion, have set a precedent.78
Each subsequent case would depend on its facts and specific circumstances. Such a
positive judgment would not have opened the floodgates. It would be circumscribed
in that it concerned night flights and an increase in nighttime aircraft noise to levels
exceeding WHO guidelines. In this sense, the judgment of the Grand Chamber
could, thus, be subject to legal scrutiny. The law according to Powell v Rayner
would still apply in respect of daytime aircraft noise. In the case of Ashworth and
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Others against the United Kingdom,79 heard by the European Court of Human
Rights after the Hatton Grand Chamber judgment, the Court distinguished nighttime aircraft noise. The applicants, in Ashworth, complained that the noise caused by
low flying aircraft including aerobatic activity and helicopters, particularly training
and maintenance, from the small, privately owned and operated Denham aerodrome
amounted to an interference with their right to respect for their private and family
lives, and their homes under Article 8.1 ECHR. Applying ‘ the approach to be applied in environmental cases under the Convention’ as set out in Hatton II,80 it is significant that the Court ruled: ‘It is, however clear that the impact of the flying, which
is confined to the daylight hours and is further restricted at weekends, is markedly
less serious than that of the night flights which were the subject of the Hatton case.’
The margin of appreciation
Further, it is submitted that in assessing whether a fair balance had been reached between the respective interests of the individual, and the economic interests and those
of the community at large, a disproportionate weight was accorded to the two latter
by the majority in the Grand Chamber. The ECHR is deemed to be a ‘living instrument’, and environmental issues have evolved since the 1950s. There would have
been scope for the European Court of Human Rights to recognise this and to accommodate the protection of health and the environment within the civil and political
rights existing in the Convention. This was the case in Hatton 1, the judgment of
which was, however, reversed on appeal. Nevertheless, heed should be paid to the
five dissenting judges in the Grand Chamber in Hatton II. In dissent, they were of the
opinion that there would be a violation of Article 8 ECHR where intrusion into the
privacy of individuals is such as to seriously undermine their mental and physical
health and well being. Therefore, refusal on the part of the majority to admit a violation of Article 8 ECHR, on the facts in Hatton II, could be said to reflect an unwillingness on the part of the Court to become involved in the internal legislative/policy
discretion of the independent State. In other words it could be defined as a lack of
will on the part of the international Court, and ‘political’ in that sense.81 Margaret De
Merieux suggests ‘that the willingness or otherwise of the Court (now) to act in
some sense to enforce ‘environmental human rights’ very much implicates the
Court’s willingness or not to accept a ‘judicial control not always restricted to the legality of administrative acts’.’82 Her ‘conclusion or thesis is that the provisions of
the ECHR do give scope for ‘environmental claims’, despite the fact that the Convention organs have often been reluctant to entertain such claims, as alleged
breaches of the rights litigated. This reluctance is due to deference to the national authorities of the defendant state, expressed through the legal device of ‘the margin of
appreciation’.’83 The use of the doctrine of the margin of appreciation by the European Court of Human Rights has been criticised as being a ‘way of refusing to face
the question of proportionality.’84 According to the European Court of Human
Right’s Deputy Registrar: ‘judicial self restraint should itself be exercised with re-
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straint if the universal standards are not to be diluted or sacrificed in favour of national diversity.’85
Just satisfaction and proportionality
The fact that the finding of a procedural violation under Article 13 ECHR itself, constituted just satisfaction in respect of non-pecuniary damage suffered by the applicants, when on balance according to the majority there had been no substantive or
procedural violation of Article 8 ECHR, also merits criticism in this author’s opinion. Such a decision could be warranted in circumstances in which the application
under Article 8 ECHR was manifestly ill founded. This was not the case in Hatton II,
where nighttime aircraft noise had increased but was deemed by the majority judgment to be justified on balance. The applicants were faced with an unreasonable burden of an increase in nighttime aircraft noise. In the particular circumstances, it is
submitted that non-payment of damages in just satisfaction was harsh, disproportionate and unjust. This submission is reinforced by dicta of the former Commission
of Human Rights in S v France86: ‘When a State is authorised to restrict the rights or
freedoms guaranteed by the convention, the proportionality rule may well require it
to ensure that these restrictions do not oblige the person concerned to bear an unreasonable burden.’87
It is worth repeating the joint dissenting judgment of five judges in Hatton II:
‘the issue could have been circumscribed to the ‘small minority’s’ entitlement to just
satisfaction for the real pecuniary and non-pecuniary damage incurred.’88 The applicants, in their opinion, ought to have been awarded just satisfaction. It would appear
that the common law of nuisance89 and compensation under statutory regimes90,
both interpreted in the light of the Human Rights Act 1998, potentially, could be
more flexible than the European Convention on Human Rights in this regard!
The Way Forward After Hatton II
International Law
The International Civil Aviation Organisation (ICAO) has adopted a more stringent
noise certification standard which will apply to new aircraft types presented for certification after 1st January 2006. This standard, in Chapter 4, Volume 1 of Annex 16
to the Convention on International Civil Aviation,91 is 10dB lower than the current
standard under Chapter 3. However, the opinion is held that ‘the impact of the standard will be marginal given that all new aircraft comply.’92
The 33rd ICAO Assembly, in Resolution A33-7 and its Appendices, issued a
consolidated statement of continuing ICAO policies and practices related to environmental protection,93 in which, inter alia, States are urged to refrain from unilateral environmental measures that would be harmful to the development of civil
aviation.94 Thereunder, ICAO guidelines on noise management are premised on a
‘balanced approach’ to the reduction of aircraft noise, which consists of identifying
the noise problem at an airport and then analysing the various measures available to
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reduce noise. This ‘balanced approach’ requires four principal elements to be explored with the goal of addressing the noise problem in the most cost-effective way,
namely: reduction at source; land-use planning and management;95 noise abatement
operational procedures and operating restrictions. The process of implementation
and decisions between elements of the balanced approach is acknowledged as being
for the Contracting States, as is ultimately the responsibility to develop appropriate
solutions to the noise problems at individual State’s airports, with due regard to
ICAO rules and policies. States are requested to ensure that the application of measures to alleviate noise are consistent with the non-discrimination principle in Article 15 of the Chicago Convention and, also, to take into account the particular
economic conditions of developing countries. Furthermore, States are invited to inform of their policies and programmes to alleviate the problem of aircraft noise in international civil aviation. Local noise-related operating restrictions at airports are to
form the subject of a report for consideration at a future session of the ICAO Assembly. Significantly, States are encouraged not to apply operating restrictions as a first
resort, 96 and then only in a manner consistent with Appendix E of the Resolution.
The Assembly recognises that the noise standards in Annex 16 were not intended to
introduce operating restrictions on aircraft, and, specifically, that the newly adopted
standard in Chapter 4 is based on the understanding that it is for certification purpose
only. ICAO, thus, places no obligation on States to impose operating restrictions on
Chapter 3 aircraft.97 It is noteworthy that the 33rd ICAO Assembly urges States to ensure, wherever possible, that any operating restrictions are adopted only where they
are supported by a prior assessment of anticipated benefits and of possible adverse
impacts. In particular, States contemplating introducing operating restrictions at any
airport on Chapter 3 compliant aircraft are urged not to do so before fully assessing
available measures to address the noise problem at that airport in accordance with
the balanced approach. Should such restrictions nevertheless be introduced States
are urged, inter alia: to limit restrictions to those of a partial nature wherever possible as opposed to complete withdrawal of operations at an airport; to take into account possible consequences for air transport services for which there are no
suitable alternatives (for example, long-haul services); to consider the special circumstances of operators from developing countries, in order to avoid undue economic hardship for such operators, by granting exemptions; to introduce such
restrictions gradually over time, where possible, in order to take into account the
economic impact on operators of the affected aircraft; and to inform ICAO, as well
as the other States concerned, of all restrictions imposed.98
It would appear that within the notion of the balanced approach greater weight
is accorded, at the outset, to the economic plight of developing countries and to the
economic performance of the international civil aviation industry.
There is, however, continued pressure for nighttime aircraft noise, because of
its unknown long-term health effects, to be monitored and regulated at international
level. The World Health Organisation (WHO) held a Technical Meeting on Aircraft
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Noise and Health in Bonn in Germany on 29-30 October 2001.99 The purpose of the
meeting was to prepare recommendations to WHO in order for the Organisation to
support best research in the domain of aircraft noise and health during the next three
biennia. Nighttime aircraft noise, sleep disturbance and the associated health effects
were among the main issues discussed. The meeting concluded, inter alia, that the
knowledge of the dose effect relationship between aircraft noise and specific health
effects exist in some areas (e.g. annoyance) and that special attention should be paid
to those health effects for which the strength of evidence of links with aircraft noise
is lower and which are nevertheless very severe health impairments (for instance
cardiovascular diseases).
Recommendations were made for political commitment, common reporting
indicators, and international agreement on night flight regulations, respectively.
Considering the importance that could be attributable to aircraft noise on health, experts present at the meeting were of the opinion that this issue should be higher on
the political agenda, possibly through a ministerial declaration under the auspices of
the International Civil Aviation Organisation. There was considered to be a need to
supplement Lden , the unit for reporting global noise exposure, with additional units
methods for evaluating or communicating noise exposure and its related health aspects, especially during the night. Significantly, it appeared realistic and desirable,
based on health criteria, to initiate a debate leading to the proposal of strict internationally accepted regulations on nighttime commercial flights.
A further World Health Organisation, Technical Meeting on Noise and Health
Indicators, was convened on 7-9 April 2003 in Brussels, Belgium.100 It was held
against the background of the fact that the impact of noise on health has been far too
long limited to annoyance and sleep disturbance101 and other health effects have
been overlooked, with the objective of reaching international agreement on a set of
indicators that will best reflect and monitor the health impact of noise. There was
recognition of the fact that noise pollution102 and its abatement are rising up the
agenda of both politicians and the public. The conclusion was reached that if new
evidence is found on sleep disturbance, WHO together with Member States should
undertake the necessary work to validate the use of a ‘penalty’ factor of 10 dB(A) to
be added to night noise when computing global noise exposure.
Thus a positive duty on the State to act - to take positive and restrictive measures to protect against the health effects of nighttime aircraft noise – may become
more pronounced in the event of positive results from research into the health effects
of aircraft noise at night, in order to maintain WHO standards.
European Law
In European law, a Directive on the establishment of Rules and Procedures with regard to the Introduction of Noise-Related Operating Restrictions at Community Airports,103 incorporates the balanced approach to noise management around airports
enshrined in ICAO Assembly Resolution A33-7.104 Having as its legal basis the
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Common Transport Policy Article 80 of the European Community Treaty, and
guided by the principle of sustainable development, the objectives of the Directive
are, inter alia, to lay down rules for the Community to facilitate the introduction of
operating restrictions in a consistent manner at airport level so as to limit or reduce
the number of people significantly affected by the harmful effects of noise; and to
provide a framework which safeguards internal market requirements. This Directive
introduces a definition of marginally compliant aeroplanes, namely civil subsonic
aeroplanes that meet the certification limits laid down in Volume I, Part II, Chapter 3
of Annex 16 to the Convention on International Civil Aviation by a cumulative margin of not more than 5 EPNdb (Effective Perceived Noise in decibels). ‘Operating
restrictions’ mean noise related actions that limit or reduce access of civil subsonic
jet aeroplanes to an airport. They include operating restrictions aimed at the withdrawal of marginally compliant aircraft from operations at specific airports, as well
as operating restrictions of a partial nature affecting the operation of civil subsonic
aeroplanes according to time period, for example, a night ban. In addition, the Directive contains rules on the noise assessment, to be taken into account prior to the introduction of noise related operating restrictions, together with notification
requirements prior to such adoption. The Commission is required, no later than 28
March 2007, to report to the European Parliament and to the Council on the application of this Directive. The report, accompanied where necessary by proposals for
legislative revision, must contain an assessment of the effectiveness of this Directive, in particular the need to revise the definition of marginally compliant aircraft in
favour of a more stringent requirement.105
The Commission has, reportedly, ‘launched a series of studies aimed at assessing the current noise exposure situation at Community airports and the possibilities
for a harmonised approach towards establishing noise limits at Community airports
including an analysis of their environmental and socio-economic impacts. Another
study is addressing the particular issue of the economic benefits of night flights with
a view to provide guidance to Member States and airports envisaging the introduction of night flight restrictions. To ensure transparency and wide discussion of these
issues, it has been decided to set up a working group on airport noise.’106
The European Commission acknowledges the fact that air transport is having
problems gaining acceptance, particularly from local residents who suffer from the
noise generated by airports and that the introduction of measures to reduce noise …
caused by air traffic is a ‘sine qua non’ if the industry is to continue to grow. ‘However, such an exercise is difficult since the European Union has little room to manoeuvre: in particular, account must be taken of the international commitments
entered into by the Member States within the International Civil Aviation Organisation (ICAO).’107 The European Commission has asked the Council to authorise negotiations for the accession of the European Community to the International Civil
Aviation Organisation (ICAO), which comes within the scope of its competence but
in which it currently only plays a minor role as an observer.108
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At the other end of the scale, however, ‘[i]n the past, the Commission has
sometimes rejected requests to take initiatives on a specific environmental problem,
arguing that such matters could be better solved at local or regional level; such questions concerned, for instance, …noise in the vicinity of airports. However, it may
well be that some day the ambient noise level in the neighbourhood of airports may
become the subject of a Community regulation, as the Commission had already announced in 1992.’109 European Community law has evolved in the sector of noise
pollution generally,110 and, specifically, concerning noise restriction measures at
airports.111 The European Community has acted under the guise of environmental
protection in order to introduce a common framework of rules and restrictions at
Community airports, as part of a balanced approach on noise management, which
will safeguard internal market requirements by introducing similar operating restrictions at airports with comparable noise problems. Under the Directive on the estab lish ment of Rules and Pro ce dures with re gard to the In tro duc tion of
Noise-Related Operating Restrictions at Community Airports, it has been mentioned that a noise assessment must be carried out prior to the introduction of partial
operation restrictions, for example night restrictions, the adoption of which are then
subject to procedural notification requirements.112 European Community law has
thus evolved since the Commission’s Decision on Access to Karlstad airport,113 to
the extent that night curfews undertaken at the local level are subject to the common
framework of procedural requirements to have first undertaken a noise assessment
and given prior notification in accordance with European Community law. In essence, inroads into what under the concept of subsidiarity lay to be decided nationally, have been made in European Community law in respect of partial nighttime
noise operational restrictions.114
It would be wholly conceivable for the European Community to move towards the adoption of ambient noise health standards for aircraft noise in the form of
a daughter Directive under the Environmental Noise Assessment and Management
Directive,115 akin to those on ambient air quality standards for specific pollutants116
under the Ambient Air Quality Assessment and Management Framework Directive.117 Procedurally, the aim of the Environmental Noise Assessment Directive,
having the Environment Title Article 175(1) EC as it legal basis, is to define a common approach intended to avoid, prevent or reduce on a prioritised basis the harmful
effects, including annoyance, due to exposure to environmental noise. To that end,
the Directive’s objectives are that progressively; exposure to environmental noise
will be determined, through noise mapping by methods of assessment common to
the Member States; information on environmental noise and its effect will be made
available to the public; action plans will be adopted by Member States, based upon
the noise-mapping results, to prevent and reduce environmental noise, particularly
where exposure levels can induce harmful effects on human health.118 Substantively, however, it is submitted that there is a need for the European Community to
adopt common noise standard threshold limits in respect of nighttime aircraft noise
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for the protection of the environment/health of humans which will apply in all of the
Member States.
Nevertheless, there may be another avenue of redress in European Community law for victims of health-debilitating levels of nighttime aircraft noise. One
commentator has expressed the opinion that: ‘[t]he wide competences of the EU and
the existing secondary legislation in this area, in conjunction with the existing provisions of international instruments regarding the rights to private life, to property, and
political participation would allow for a substantive elaboration of fundamental
principles of human rights regarding environmental protection by the Court of Justice. This has not yet happened, but could happen if sufficiently innovative and resourceful litigation was started within the Member states and was forwarded via
preliminary references to Luxembourg.’119
The case of Mary Carpenter v Secretary of State for the Home Department, a
case which did not concern environmental protection but the freedom to provide services and, more particularly the right of the provider’s third country national spouse
to reside in the Member State of origin of the provider,120 would support such an argument. The European Court of Justice, in that case declared that a European Union
Member State ‘may invoke reasons of public interest to justify a national measure
which is likely to obstruct the exercise of the freedom to provide services only if that
measure is compatible with the fundamental rights whose observance the Court ensures.’121 Significantly, the Court read and interpreted the Treaty ‘ in the light of the
fundamental right to respect for family life’,122 and went on to rule that the decision
to deport Mrs Carpenter constituted ‘an interference with the exercise by Mr Carpenter of his right to respect for his family life within the meaning of Article 8 of the
Convention for the Protection of Human Rights and Fundamental Freedoms, signed
at Rome on 4 November 1950 … which is among the fundamental rights which, according to the Court’s settled case law, restated by the Preamble to the Single European Act and by Article 6(2) EU, are protected in Community law.’123 According to
the Court, and on the facts, the decision to deport Mrs Carpenter did ‘not strike a fair
balance between the competing interests, that is, on the one hand, the right of Mr
Carpenter to respect for his family life, and on the other hand, the maintenance of
public order and public safety.’124 It, thus, constituted an infringement which was
not proportionate to the objective pursued.125
The implications of this judgment for an interpretive ruling by the European
Court of Justice of the right to respect for home and private life as a General Principle of Union Law126, to be applied in an environmental context, are profound. This is
especially so in the light of the incorporation of the Charter of Fundamental Rights
of the Union in Part II of the Treaty establishing a Constitution for Europe (TCE).127
Article II-67, Title II Freedoms, of the Constitution provides that everyone has the
right to respect for his or her private and family life, home and communications.
This should be read in conjunction with Article II-97, Title IV Solidarity, which

provides that a high level of environmental protection and the improvement
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of the quality of the environment must be integrated into the policies of the Union
and ensured in accordance with the principle of sustainable development. There
would be scope for the European Court of Justice to give more extensive protection
as long as it did not reduce the protection accorded under a comparable provision of
the European Convention of Human Rights by the European Court of Human
Rights.128 There would, thus, be the potential for the European Court of Justice, on a
referral for a preliminary ruling from a national court, to accord more extensive protection in an interpretation of Article II-67 TCE, aided by the principle of proportionality129, than the finding that there had been no violation of Article 8 ECHR by
the majority of the Grand Chamber in Hatton II. The existence of Community Directives on noise protection provides the basis for the competence of the European
Court of Justice to issue such preliminary rulings.130 Moreover, a preliminary ruling
of the European Court of Justice under Article 234 of the European Community
Treaty131 is legally binding;132 whereas, national courts have only to take into account a judgment of the European Court of Human Rights.133
Furthermore, if it were made a procedural requirement of European law to
provide information on the decibel sound levels of aircraft flying at night, with a corresponding duty to assess and provide information concerning research into the
health effects of high level night aircraft noise, there would be the potential avenue
for a breach of the substantive right under Article 8 ECHR commensurate with the
ruling in Guerra. According to Margaret De Merieux, Guerra …. appear(s) to establish a duty under article 8 to supply information about matters which in impacting on
the environment impact on the individual.’134
National Law
According to Micheal Meacher, Environment Minister 1997 to June 2003: ‘Research by the Council for the Protection of Rural England has shown that if airport
expansion continues unchecked, more than 600,000 people are likely to be disturbed by noise by 2030’. He is of the opinion that ‘…noise pollution limits need to
be agreed for those airports, supervised by the Environmental Agency, with particular emphasis on restricting, or preferably ending, night flights’.135
The Department of Transport has published a White Paper on ‘The Future of
Air Transport’, which sets out a strategic framework for the development of airport
capacity in the United Kingdom over the next 30 years.136 The government’s stated
basic aim is to limit and, where possible, reduce the number of people in the United
Kingdom significantly affected by aircraft noise, which will require a combination
of measures, including: promoting research and development into new low noise engine and airframe technologies;137 implementing the regulatory framework agreed
by the International Civil Aviation Organisation, the key elements of which have
been incorporated into UK law by the Aerodromes (Noise Restrictions) (Rules and
Procedures) Regulations 2003 (and which currently apply at ten UK airports); and
implementing Directive 2003/49/EC, which requires periodic noise mapping at
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many airports from 2007 to identify day and night noise problems and, from 2008,
action plans to deal with them.138 In addition, consultations were scheduled to start
in 2004 on a new night noise regime for Heathrow, Gatwick and Stansted.139
The government also intends that new legislation should be introduced, when
Parliamentary time allows, to strengthen and clarify noise control powers both at
larger commercial airports and at smaller aerodromes. There are two main measures.
First, an amendment to section 78 of the Civil Aviation Act 1982 so that controls such as night restrictions could, subject to public consultation, be set on the basis of noise quotas alone, without a separate movements limit. This would mean that
the primary control at an airport regulated by the government could be related more
directly to the noise nuisance, providing a more effective incentive for airlines to acquire, use and develop quieter aircraft. The proviso is added that this amendment
does not signal any intention to make the controls any less stringent than they are
currently. Second, from 2007, European Union Member States will be required (by
Directive 2002/49/EC) to collate noise maps using a variant of Leq which incorporates weightings on events in the evening and night, the Lden index.140
It is the government’s belief that in addition to controlling and reducing aircraft noise impacts, a proportion of the large economic benefits provided by airport
development should be used to mitigate their local impacts.141 With immediate effect, therefore, the government expects the relevant airport operators to: offer
households subject to high levels of noise (69dBA Leq or more) assistance with the
costs of relocating; and offer acoustic insulation (applied to residential properties) to
other noise-sensitive buildings, such as schools and hospitals, exposed to medium to
high levels of noise (63dBA Leq or more).142 In addition, to address the impacts of
future airport growth, the government expects the relevant airport operators to: offer
to purchase those properties suffering from both a high level of noise (69dBALeq or
more) and a large increase in noise (3dBALeq or more) (approximately equivalent
to a doubling of noise energy); and offer acoustic insulation to any residential property which suffers from both a medium to high level of noise (63dBALeq or more)
and a large increase in noise (3dBALeq or more ). If necessary, the Government
would give statutory force to these acoustic insulation arrangements under sections
79-80 of the 1982 Act.143
Significantly, the government states that the public health impacts of aviation
are a matter which it takes very seriously; that research continues on the effects of
noise on human health; that it will take account of existing guidelines from the
World Health Organisation; and that it is also supporting research to obtain better
evidence on this through the European Commission.144 The White Paper underlines
the fact that aviation is an international industry; that there are few areas, apart from
airport development, in which the UK is free to make policy in isolation from other
countries. However, it is emphasised that most new aviation legislation now origi-
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nates at the European Union level and that further EU legislation for harmonising
and strengthening environmental protection measures on noise can be expected.145
It seems unlikely in the light of the government’s rhetoric in its White Paper
that night flights will cease in the UK. The government would appear to be responding to the potential protection of the Human Rights Act and to the consequential
flexibility of the common law, in its expectation of the airport operators to offer
households subject to high levels of noise assistance with the cost of relocating, or to
offer to purchase those properties suffering from both a high level of, and an increase
in, noise, - in that it could be deemed disproportionate to give effect to the public interest without compensation. Selected aspects of two cases are presented in support
of this reasoning.
The case of Dennis v Ministry of Defence concerned the effect of noise from
Harrier jet fighters from RAF Wittering on the neighbouring Walcot Hall Estate and
the allegation that this constituted a nuisance at common law and/or infringed Mr
and Mrs Dennis’s human rights.146 Buckley J’s judgment should be read in the light
of the extreme circumstances of this case and the fact that he regarded ‘the nuisance
as testing the limits of tolerance.’147 Relevance should also be attributed to the fact
that this case was heard after Hatton I and before the appeal in Hatton II. Nevertheless, heed should still be paid to the principles underlying the decision in nuisance.
According to Buckley J, public interest should be considered and selected individuals should not bear the cost of the public benefit.148 In his view, ‘common fairness
demands that where the interests of a minority, let alone an individual, are seriously
interfered with because of an overriding public interest, the minority should be compensated.’149
Furthermore, in obiter dicta, and in view of his findings on the extent of the
noise interference and the agreed fact that it significantly reduced the market value
of the estate, Buckley J was satisfied there was an interference with rights under both
Article 1 of the First Protocol150 and Article 8 ECHR. Referring to the case of Marcic
[2002],151 he was also of the view that an appropriate assessment of the damages at
common law would provide ‘just satisfaction’ under section 8 of the Human Rights
Act so that the claims under the ECHR became somewhat academic. He did, however, give his views briefly. Thus, in S v. France152 the Commission held that although Article 1 did not guarantee the right to continue to enjoy possessions in a
pleasant environment, nevertheless: ‘Noise nuisance which is particularly severe in
both intensity and frequency may seriously affect the value of real property or even
render it unsaleable or unusable and thus amount to a partial expropriation.’153
Following the implications of S v. France with respect, with which he agreed,
Buckley J would hold that a fair balance would not be struck in the absence of compensation. He would, thus, award damages under section 8 of the Human Rights Act
in respect of Article 1 of the First Protocol and Article 8 ECHR. He would hold, as he
believed is implicit in the decision in S v. France, that the public interest is greater
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than the individual private interests of Mr and Mrs Dennis but it is not proportionate
to pursue or give effect to the public interest without compensation for both parties.
The House of Lords reversed the Decision of the Court of Appeal in Marcic.154
One of the issues before the House of Lords was whether the statutory scheme of the
Water Industry Act 1991 complied with the ECHR. According to the House of Lords
it did.155 In the words of Lord Nicholls of Birkenhead: ‘A fair system of priorities
necessarily involves balancing many intangible factors. Whether the system
adopted by a sewerage undertaker is fair is a matter inherently more suited for decision by the industry regulator than by a court.’156 He went on to say, however, that
‘the claim based on the 1998 Act raises a broader issue: is the statutory scheme as a
whole, of which this enforcement procedure is part, convention-compliant? Stated
more specifically and at the risk of over-simplification, is the statutory scheme unreasonable in its impact on Mr Marcic and other householders whose properties are
periodically subjected to sewer flooding?’157 Lord Nicholls then applied the law as
stated by the majority of the Grand Chamber of the European Court of Human
Rights in Hatton II.158 However, and of significance, is the fact that he added that
one aspect of the statutory scheme as presently administered did cause him concern.
‘This is the uncertain position regarding payment of compensation to those who suffer flooding while waiting for flood alleviation works to be carried out. A modest
statutory compensation scheme exists for flood alleviation works to be carried out.
…There seems to be no statutory provision regarding external sewer flooding.159 In
particular Lord Nicholls continued by stating: ‘…in principle, those who enjoy the
benefit of effective drainage should bear the cost of paying some compensation to
those whose properties are situate lower down in the catchment area, and, in consequence, have to endure intolerable sewer flooding, whether internal or external. As
the Court of Appeal noted, the flooding is the consequence of the benefit provided to
those making use of the system.160 The minority who suffer damage and disturbance
as a consequence of the inadequacy of the sewerage system ought not to be required
to bear an unreasonable burden. This is a matter the Director and others should reconsider in the light of the facts in the present case.161
Moreover, such financial compensatory payments on the part of the aircraft
operators responsible for both a high level of, and an increase in, noise would be in
compliance with the polluter pays principle in European Community law, and
would constitute an undertaking of a measure of social responsibility for their noise
polluting activities.162
The government’s White Paper could be perceived as taking a step backwards
regarding its proposals to amend the law in respect of nighttime noise restrictions to
a night quota regime without numerical limits on aircraft operations, arguably to the
detriment of victims of night aircraft noise. Operating such a night quota system of
regulating nighttime aircraft noise would be ‘in accordance with the law’ under Article 8 ECHR. Moving the legislative goalposts would make a mockery of respect for
human rights acting in conformity with the Convention. Would there be scope, how-
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ever, for this alteration to be considered a disproportionate measure on the part of the
national authorities, applying the Human Rights Act in the national courts?
National courts ‘can give sufficient deference to the sphere in which there may
be policy choices for the executive by use of the concept of proportionality. If domestic courts translate the international law concept of the ‘margin of appreciation’
into domestic law, the judges are likely to fail in their statutory duty, which is to decide for themselves whether a public body’s decision constitutes a disproportionate
infringement of human rights.’163
The national courts need not, thus, be bound in the future by the majority judgment of the Grand Chamber of the European Court of Human Rights in Hatton II,
and its application in international law of the margin of appreciation. Moreover, the
Convention is ‘a living instrument’ and ‘… the dynamic potential of the ECHR
would be impaired if national authorities felt bound to adopt a static approach to implementing rights, based on the most recent decision of the Court, as international
consensus on the content of rights would never move on. National courts interpreting Convention rights under the Human Rights Act 1998 should therefore be free to
adopt a more liberal interpretation of Convention rights than the Court.’164
Conclusions
Actors responsible for international, European and national law and policy have recognised the need to respond to grass root unrest concerning nighttime aircraft
noise. However, this author questions the pace of such evolution, and, in particular,
the consequential wait for research outcomes and results of monitoring nighttime
aircraft noise levels. It should not be possible to go on moving the goal posts to suit
government economic policy and the interest of the community if even a minority
are exposed to serious interference with their health and amenity of life. The minority will get larger. The extent of the noise could potentially interfere with their right
to life, and not only constitute an intrusion of their privacy, to the extent that it would
be deemed a disproportionate policy choice on the part of a national authority to allow night flights. There would then be the need, for internal market and global reasons, to legislate for uniformity of restrictions on night flights.
A great deal will depend on the European Commission’s Report in 2007; on
the procedural monitoring of the situation concerning high levels of nighttime aircraft noise; and on the extent of local participation in national Consultations in order
to exhaust local remedies. The scope exists for judicial interpretive protection
through the mechanism for referral to the ECJ for preliminary rulings on questions
of European law concerning the Charter of Fundamental Rights of the Union as well
as on questions of European Community noise law. Of significance will be the potential application of the proportionality principle under the Human Rights Act and
the absence of restraint on the part of national judges in assessing whether a fair balance between the respective interests has been achieved in the circumstances of the
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case and whether the national schemes/legislation are necessary and justified, or
whether a more proportionate response would be to restrict night flights altogether.
Much will depend upon whether the national courts will review substantively
the compatibility of the schemes to ameliorate nighttime aircraft noise, either legally
in place or voluntarily agreed to be undertaken, with Article 8 ECHR. That is,
whether they will weigh the reasonableness of the national measures in the whole
equation of the assessment of proportionality. At the very least, should the economic
argument weigh heavily in favour of the necessity of night-time flights, it will remain to be assessed whether due consideration has been given to compensating
those whose quality and amenity of life is significantly adversely affected, i.e. who
bear an unreasonable burden? At most, in the proportionality assessment undertaken by the national courts in accordance with the Human Rights Act 1998, the potential exists for the rights of the individuals victim to levels of night aircraft noise in
excess of that deemed permissible by the World Health Organisation, to be accorded
greater weight than the economic necessity of the national measures i.e. nighttime
flights. Freed from the international shackles of allowing a ‘margin of discretion’ to
the national legislature in a democratic society, national courts will be able to weigh
all the issues in the balance, possessing the scope to rule that allowing night flights
per se constitutes disproportionate action on the part of the national authorities.165
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