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MORE NSW PRISONS: EVIDENCE FREE PUBLIC POLICY
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Adjunct Associate Professor Charles Sturt University

The $3.8 billion expansion of the prison estate in NSW represents a manifest and very expensive
failure of public policy.

There are three reasons why this is so. First, the lack of evidence to support the expansion; second,
because prisons are a very blunt and inefficient crime control measure and finally, because of the
opportunity cost of the expansion of the prison estate at the expense of productive investments to
increase community well-being.

The absence of evidence

What is striking in the NSW Government’s statements announcing the expansion of the prison estate
at a cost of $3.8 billion is the absence of evidence that this is sound public policy.?

Evidence based policy has been defined as a method that that “helps people make well informed
decisions about policies, programs and projects by putting the best available evidence from research
at the heart of policy development and implementation.”?

In his comprehensive analysis of the design and delivery of major programs and projects by the
Australian Public Service, Prof Peter Shergold observes that good policy depends on good advice
which is factually accurate and is backed by evidence. He also notes that a policy cannot be elegant
in its execution if it is poorly communicated, ineptly administered or inadequately evaluated.?

Given the Government’s silence it is reasonable to conclude that the expansion of the NSW penal
estate by 7,000 beds is neither backed by evidence nor has it been adequately evaluated against
alternative solutions to achieve the policy objective.

To some extent this should not be surprising. The NSW Bureau of Crime Statistics (BOCSAR) has
made the point that in Australia “state and territory governments have generally acted as if the best
way to control crime is to appoint more police and put more offenders in prison for longer but
policies directed toward this end have rarely if ever been defended on the basis of evidence.”*

In contrast, in the United Kingdom on 4 November 2015, Michael Gove, Secretary of State for Justice
addressed the Howard League for Penal Reform.> He spoke of the principles upon which penal
policies in the UK will be anchored. He also committed to basing all future action on solid evidence.

In the US, several states have legislated that public policy must be informed by evidence® The
analyses of the Washington State Institute for Public Policy are exemplars of this trend.”
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In NSW, a recent and significant example of a lack of concern for evidence informing policy was
demonstrated in the media driven changes to the Bail Act 2013. Notwithstanding that the latter had
been crafted over a period exceeding 12 months by the Law Reform Commission and leading judicial
figures, the Act was reviewed after one month’s operation because of media attention directed at
three high profile bail cases®. The subsequent, and evidence-free, changes to the Act were aptly
described in the NSW Parliament as “bad public policy created by a panicked government trying to
curry favour with a reactionary media.”® The legal principles at the core of the Act were sacrificed,
an outcome which has contributed to the demand for additional prison bedspace. As the Director of
BOCSAR commented “one thing is certain; when governments make policy decisions based on
anecdote rather than evidence, the taxpayer ends up footing the bill’.*° In this case, a $3.8 billion bill.

What is particularly noticeable in the Government’s decision to spend the $3.8 billion to expand the
prison estate is the absence of a transparent cost-benefit analysis, or rigorous examination, of the
visibility and type required by both NSW Open Government Principles'! and by NSW Treasury, which
advises that an important part of economic appraisal is that various methods of achieving the stated
objective, in this case community safety, are assessed.'? There is no evidence in the public domain
revealing what alternative measures to achieve the objective were considered, on what grounds
they were rejected and why an expanded prison estate was the preferred solution. This does reflect
the unfortunate reality that cost-benefit analysis in crime prevention is rarely used, even though
crime costs the Australian economy approximately $36 billion each year, or 4.1% of gross domestic
product.®

Clearly, in NSW it remains a subversive notion that evidence and analysis might inform penal policy.
Prisons are a very blunt & inefficient crime control measure

The evidence is overwhelming that:

. Crime has actually decreased, but the prison population continues to increase

. Data on re-offending in NSW over the past three years shows consistently deteriorating
outcomes?®®

. Increasing the time spent in prisons (sentence length) has no measureable effect on
crime?l®
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. Longer and harsher sentences have little deterrent effect; they increase post release
criminal activity’

. Prisons increase the likelihood of re-offending on release®

. For 25 years the prison population has been rising (it has doubled in the last two
decades) at a time when Australians were less likely to be a victim of crime?®

. Beyond a ‘tipping point’?, higher incarceration rates are associated with higher crime
rates.

The research has consistently demonstrated that, generally, prisons are remarkably ineffective in
deterring people from crime, in rehabilitating offenders and in protecting the public.?? The public is
sceptical of claims to the contrary. The Australian Social Attitudes Survey reports that the public has
very little confidence that prisons:

. Rehabilitate prisoners 88%
. Teach skills 68%
. Deter future offending 85%
. Are effective as a punishment 59%2

BOCSAR analysis has determined that a 10% increase in imprisonment only reduces crime by 1-2%.%
Similar data are available in the UK, where Home Office modelling suggests that the prison
population would need to increase by 15% to achieve a short term reduction in crime of 1%.%
BOCSAR in 2006 reported that to achieve a 10% reduction in the current burglary rate the number of
burglars jailed would have to be increased by 34%.2° A similar picture emerges from US data, where
incarceration is assessed as being responsible for only 5% of the drop in crime in the 1990s; since
then the increase in incarceration has had zero impact on crime.?” In the US, incarceration has been
shown to have a limited and diminishing impact on crime.?®
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In Canada, of 50 studies involving 300,000 offenders, none showed that imprisonment reduced
recidivism, but did demonstrate that longer sentences actually increased recidivism by 3%.%

In NSW approximately 44% of inmates are incarcerated for non-violent crimes.3® The median
sentence is 43 months and remand period is 3.3 months; approximately 40%>! of the latter do not
receive a custodial sentence, so those months in custody have been at a cost to the taxpayer of $237
per day (cheaper accommodation may be found at the Sydney Hilton).3?

In 2014, 76% of prisoners had a prior period of imprisonment (including remand)3 and
approximately 50% of those released from NSW prisons served short, that is six months or less,
sentences. These prisoners simply churn through the system at high cost to the taxpayer.3* Many

also re-offend at a higher rate than do similar offenders serving community sentences.®

And while incarcerated for these short periods, what happens to these prisoners?

. They risk sharing a needle, contracting HEP or HIV and turning prisons into epicentres of
infection, thus posing a risk to the health of the community to which most will return3®

. They learn new criminal skills and potentially increased future criminal earnings®’

. They link up with other offenders, adding to increased co-offending®®

. They lose their employment

. They lose their homes

. Their families suffer.

And what happens to them on release? The UK National Audit Office estimates that 75% of the cost
of re-offending on release (£9.5 to £13 billion) is caused by those on short sentences.*®
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It’s not as if the lessons and evidence which would guide an approach contrary to that taken by NSW
are hard to come by. The US has retreated from its incarceration binge, driven in part by common
sense, in part by the courts, in part to correct manifest injustices and in part by budget realities. In
the US over the period 2014-2015, 46 states enacted at least 201 bills or executive orders to reform
at least one aspect of their sentencing and corrections systems. Most policy changes focussed on
three areas:

. Creating and expanding opportunities to divert people away from the criminal justice
system

. Reducing prison populations

° Supporting re-entry into the community from prison.*

Between 2011 and 2013 at least 17 US states reduced prison capacity by over 35,000 beds.** The
Center for Effective Justice & Right on Crime at the Texas Public Policy Foundation, in cooperation
with the American Conservative Union and the Justice Fellowship, is supported by luminaries of the
conservative side of US politics in pursuing penal reform, frequently under the label of justice
reinvestment. US Congress legislative activity also reflects a belated, but welcome, bi-partisan
recognition of the futility and expense of the incarceration excess, passing the Fair Sentencing Act in
2010 and the Sentencing Reform and Corrections Act in 2015, both of which will contribute to
reducing the nation’s prisoner population. It is not just politicians driving prison reform in the US.
Perhaps the most noteworthy development there has been the emergence of law enforcement
leaders, a group of some 130 US police chiefs, sheriffs and prosecutors whose website advises
“extensive reliance on prison as a punishment does not keep people safe. Imprisoning people at
today’s exorbitant costs have little crime control benefit, especially for non-violent offenders.
Research shows that incarceration can increase crime in some cases, as prison acts as a ‘crime
school”.”*

And what has been the result of decarceration in the US? Has public safety been compromised? In
2011 the US Supreme Court ordered** the state of California to reduce its prison population to 137%
of its prison estate design capacity.* In a 15-month period the population was reduced from 181%
to 150% of design capacity, at a saving of $453 million, with no adverse impact on public safety.*®
Over the period 2006-2012 California reduced its prison population by 23% and violent crime
actually fell by 21%.%7

In NSW there is ample evidence that the already harsh system on which the NSW Government is
poised to spend an additional $3.8 billion, simply does not work:

. In 1989 the NSW Government implemented harsh measures to “put the value back into
punishment.” This had an entirely predictable result of prison disturbances*

4 Silber, K., Subramanian, R., & Spotts, M. 2016. Justice in Review. New Trends in State Sentencing and
Corrections 2014-15. New York: Vera Institute of Justice

42 The Sentencing Project. 2013. On the Chopping Block 2013: State Prison Closures. Washington: The
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) The Corrective Services NSW (CSNSW) recidivism rate is the worst in Australia after the
NT (50% return to prison after two years).*® This is not evident from reporting against
the State Plan, because reconviction in the latter is measured over a 12 month period
only>°

. There is a tacit acknowledgement of recidivism failure from the NSW Government. The
original NSW State Plan 2021 had a Goal to reduce reoffending by 5% by 2016; in State
Plan 2021 Making NSW Number One this has now slipped out to 2019°!

. CSNSW provides the lowest hours out of cells in Australia®?

. It also has high and rising assault rates® - prisoner on prisoner assaults in NSW are the
highest in Australia®

. For the staff and prisoners the quality of life within the estate is declining in multiple
domains®.

It is quite evident from this data that NSW taxpayers have been spending and continue to spend
more than a billion dollars year after year on a failed system. The Minister for Corrective Services
states that there is a high demand and high need for additional prison capacity, but building more
prisons will feed demand, rather than meet demand.*®

In addition to the frequently invoked mantra of public protection, the expansion of the prison estate
is justified in the name of community expectations. This raises two issues: First, who is the arbiter
of these expectations? Talk back radio? The tabloid media? TV? While the primary sources of public
access to information on the criminal justice system are TV (73.9%); tabloid press (34.9%) and
talkback radio (21.6%),>” which almost guarantees distorted and incomplete information, there is
also evidence that the public is actually less punitive when provided with the appropriate
information.”® The second issue is that donning the cloak of an ill-defined notion of community
expectations allows policy-makers to avoid exercising the moral leadership that comes with their
positions.

If penal policy is not based on evidence the void will be filled with the ignorance and prejudice
promoted by the noisy populism of the tabloid media and, particularly, talk back radio which,
according to the Australian Broadcasting Tribunal, “encourages robust debate on issues by people
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who are not fully informed.”>® Using evidence as the basis of penal policy is not being soft, it is
simply being smart, on which point the US Attorney General Eric Holder commented ”getting smart
on crime means moving beyond useless labels and catch phrases and instead relying on science and
data to shape policy.”®°

Opportunity Costs

The $3.8 billion expansion of the NSW prison estate is indefensible, not only because it is evidence-
free, because extends a deeply flawed approach to crime control, and ignores the evident lessons
from the US, but also because of the opportunity costs. This has been succinctly put by the Nobel
economist, Joseph Stiglitz: “the prodigious rate of incarceration is not only inhumane, it is economic
folly.”%? Baroness Vivien Stern referred to this level of incarceration as a “sin against the future
because it is consuming large amounts of public expenditure in non-productive negative ways and
reducing the resources available for economic and social investment.”%?

A 2001 report of a roundtable conference in London convened by the International Centre for
Prison Studies noted that, in Brazil, funds used to house non-violent offenders could have been
otherwise deployed to build 23,900 homes or 504 schools; California from 1985 to 2001 built 21
new prisons, but only one new university.®® In the Sydney Morning Herald earlier this year Ross
Gittens reported that what is spent on prisons nationally would put 100,000 students through
university.®* Jacob Saulwick, also in the Sydney Morning Herald, on 23 June 2016 observed that for
every one dollar spent on buses, the NSW Government will spend 10 dollars on new jails. What is
provided to school buildings is half of that for prisons.®® The cost of the Northern Beaches Hospital
build is S600 million; NSW could have perhaps three such hospitals instead of the planned new
prison beds.®® Clearly, one such hospital is urgently needed in Western Sydney, where $360-370
million is required for a rebuild of the severely stressed Nepean Hospital.” The communities in
northern NSW or the Southern Tablelands have not, of course, been asked whether they would like
a $600 million hospital or a new prison.

The opportunity costs associated with prison expenditure have been recognised in many US states
where years after years of funding of corrections has resulted in significantly less money being
available to make real investments in other priorities, such as public transport, education and
infrastructure.®®

New prisons in regional and rural areas are frequently sold to their communities on the basis of their
economic benefits, but there is little evidence to support this premise. The benefits are generally
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overstated, and, in some cases, prison construction actually hinders growth.%® The media ‘spin’ in
support of new prisons may also refer to prisons as an investment, but that is simply a contradiction
in terms.

Politicians and officials rarely, if ever, alert host communities of the difficulties which flow from the
establishment or expansion of a prison in their midst. The communities learn the hard way. For
example, an Impact Analysis of the Maryborough Correctional Centre in Queensland, which was
completed in 2005, when the centre was only at 40% capacity, revealed that the community was
struggling to meet the needs created by released prisoners and by prisoners’ families. These needs
included a lack of accommodation, assistance with medical and health issues, lack of transportation,
assistance with financial counselling or with issues related to attaining a job or accessing Centrelink
benefits.”®

While prisons are clearly a poor crime control measure and come at the expense of other much
needed social infrastructure, they appeal to particular sections of the community because they are
tangible and demonstrate action, however myopic. They also provide photo opportunities for
politicians to burnish their ‘tough on crime’ credentials. Building new prison capacity also allows
politicians to avoid other challenging, but potentially more effective, crime control measures.
BOCSAR has noted that “...measures that affect the economic wellbeing of the community provide
more potential leverage over crime than measures that influence the risk of arrest and the severity of
the punishment imposed on offenders.”’* For example, a 10% increase in household income was
estimated to produce an 18.9% reduction in property crime and a 15% reduction in violent crime.
This is consistent with findings in international research literature that identify low socio economic
status in childhood as a predictor of subsequent criminal and substance abuse behaviours.” A
Swedish study found that teenagers who had grown up in families whose earnings were amongst the
bottom fifth were seven times more likely to be convicted of violent crimes and twice as likely to be
convicted of drug offences as those whose family incomes were in the top fifth.”

n72

There is now a growing acknowledgment in the US, but clearly not in NSW, that public safety is
produced, not by expanding the prison estate, but by providing a complex mix of family and
community support, education and economic opportunity and social interventions to address
individual deficits.” This is not easy, but it the business of governments.
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Conclusion

Expenditure on the expansion of the NSW prison estate of the magnitude forecast represents an
absence of political leadership and imagination to conceive of what an alternative approach might
look like. It represents a rejection of evidence based penal policy.

Ministers and Corrective Services will always promote the notion that new prisons are part of a
grand plan to address offending and re-offending. They have been doing that over the past 25 years
and each year a billion dollars is spent repeating the same response with the fiction that it will, this
time, produce a different result.

Where jurisdictions have turned the tide against penal excess it has been because of political will. In
2013 the US Attorney General Eric Holder said that “too many Americans today go to too many
prisons for far too long for no truly good law enforcement reason”’® and announced initiatives the
US Government was taking to redress that.

In NSW, a previous Attorney General, Greg Smith, also sought to redress a similar situation but was
sacrificed as the media polemic against evidence and expertise was permitted to prevail.”’

Sound bites trumped sound science, again.

15 July 2016
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