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Summary

Australian businesses have recently been implicated in serious labour abuses, both within and beyond
Australia’s borders. Recent examples to capture public attention are slave labour in the production of surf
products by Australian brands in North Korea!, human trafficking and labour exploitation in Viethamese,
Chinese and Thai fishing industries (the top suppliers of prawns to Australian retailers)? and labour abuses in
domestic fresh food supply chains® and 7-Eleven stores.*

In response to concerns about labour abuses and human rights violations in supply chains, a multi-stakeholder
Working Group on Slavery in Supply Chains (Working Group), involving of representatives from government,
civil society, industry and academia, was established in 2014 by Justice Minister the Hon Michael Keenan MP,
following a Parliamentary Inquiry into Modern Slavery and Human Trafficking that commenced in 2012.

After an intensive program involving over 12 months of meetings, the Working Group has now been dissolved.
Despite promises of swift consideration of the Working Group’s efforts by the responsible Minister, the
comprehensive report and recommendations remain confidential and had not been put to the Minister at the
time of writing. Given the time, effort and expense invested by participants in the Working Group, the lack of
government action is disappointing.

Meanwhile, other jurisdictions are experimenting with various forms of regulation, examples of which are
described in this paper. While it is too early to evaluate in detail the efficacy of these measures, it is evident
that the challenges of safeguarding human rights in supply chains are complex, and that responses will need
to be refined over time. Australia should learn from measures taken in other jurisdictions and, in the face of
urgent human rights issues and foreign legislative measures with immediate impacts for Australian companies,
resist stagnating on reform.

While the Working Group’s report remains confidential, this paper reflects in general terms on the progress
and reform proposals made by the Working Group. This is done in the hope that such proposals will be taken
up for consideration by legislators in the immediate future.

In this parliamentary term, the focus for Australian legislators should be on crafting a response with broad
application and legislative teeth. Regulatory measures should address a range of human rights impacts by
going beyond slavery and trafficking. This approach recognises that “business enterprises can have an impact
on virtually the entire spectrum of internationally recognized human rights.”
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Introduction

Supply chains — vertically integrated, contractual systems of production — are the primary economic vehicles
through which contemporary global trade and commerce occurs®. They present unique and significant
challenges for regulators, weakening the chain of legally enforceable responsibility for workplace abuses. This
is emphasised in the transnational context, where there is a pattern of outsourcing of production by companies
to jurisdictions where labour standards enforcement is weak.

In response to the prevalence of labour exploitation and human rights violations in global supply chains, a
recent wave of legislative action has seen governments in the US and Europe consider various proposals
aimed at building supply chain responsibility for companies operating (in whole or in part) within their
jurisdictions. While this phase of transnational supply chain regulation is best described as experimental, the
trends emerging from it provide valuable insights for legislative action in the Australian context.

The broader context for legislative developments is underpinned by the UN Guiding Principles on Business
and Human Rights (UNGPs).” Adopted in 2011, the UNGPs promulgate a new way of thinking about supply
chain human rights impacts and responsibilities by introducing a non-prescriptive, fluid framework requiring
companies to “know” their impacts, and “show” that they know.

The UNGPs are clear that responsibility for human rights impacts does not stop at direct impacts, but extends
through the “value chain” to impacts “linked” to “operations, products or services” through “business
relationships”.® The explicit linking of “products” and adverse human rights impacts grapples with the real-
world problem of dissipation of the power of worker protections, envisaging a responsibility that extends
through entire supply chains.

Existing Australian regulation

Specific industries in Australia have had success with supply chain transparency and disclosure regimes®.
Both the textiles, clothing and footwear, and road transport sectors have been subject to mandatory state-
based codes requiring lead firms in the supply chain to know and show certain things about their supply chains
— relating, inter alia, to conditions of work, location of work, pay and safety for workers. Early studies of these
initiatives have shown encouraging trends, with instances of exploitation decreasing as transparency
reguirements become more onerous.°

There is speculation that existing provisions in the Commonwealth Fair Work Act 2009 could be used for
strategic interventions where abuses are identified in supply chain context. Section 550 of the Fair Work Act
provides for liability where someone is “involved in a contravention of [relevant provisions dealing with
workplace protections]” including through being “knowingly concerned in or party to the contravention”.!
Janine Webster, Chief Counsel at the Office of the Fair Work Ombudsman (FWO), commented in the
Australian Financial Review in May on the possibility that:

“Irrespective of whether or not a business employs someone directly, irrespective of whether or not
they're a contractor or hold some other form of relationship, the business has a responsibility to ensure
workers are receiving proper wages and other entitlements under the Fair Work Act...[an individual or
corporate entity who] is involved in a contravention can be treated the same as the person who actually
committed the contravention...”*?

While this paper’s review did not identify any reported cases in which the application of s550 has been tested
in a supply chain context, Ms Webster indicated that the FWO has investigated such circumstances:
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“More and more we are looking to see who was involved in a contravention as well as the employer, in
order to join them together and to have the imposition of penalties made against them as well."*®

Novel applications of this provision in cases of supply chain exploitation could enhance accountability efforts.

Recent federal government initiatives

While senior members of government across Labor and Liberal parties have expressed an intention to address
issue of slavery in supply chains, a pattern of inaction is discouraging. That is, while a commitment to
addressing the issue, enjoying apparent bipartisan support, has been made, it has not yet brought regulatory
action. Further, the federal government’s approach to addressing the issue within its own procurement
processes is underdeveloped at best.

In March 2013, then Prime Minister Julia Gillard announced a “whole of government strategy [to improve]
procurement arrangements by:

e Processes: the Department of Finance and Deregulation will ensure that Commonwealth
procurement arrangements adequately identify slavery as an important issue when considering the
ethical behaviour of suppliers.

e Advice to Agencies: the Department of Finance and Deregulation will issue revised procurement
guidance to reinforce the need for specific actions or behaviours to eliminate the chances of slavery
being used in supply chains.

e Training: the Department of Finance and Deregulation will strengthen training and development
arrangements for Commonwealth procurement officers to reinforce specific legal and policy
requirements, including reporting of breaches of policy.'#”

It is unclear to what extent these commitments were ever followed up with action. Federal procurement rules
require Commonwealth officers to act “ethically’*® and in 2014 the Attorney-General’s Department distributed
an “information sheet” to Commonwealth procurement officers with a focus on human trafficking.*® This
however is best viewed as an awareness raising strategy, and did not set out any enforceable responsibility on
Commonwealth officers in respect of procedures to identify or avoid adverse human rights impacts in the
supply chain.

The 2015-2019 National Action Plan to Combat Human Trafficking and Slavery, released in December 2014,
identifies the Government’s “response to labour exploitation in supply chains” as a key focus area.'’

In 2014, the Minister for Justice, the Hon Michael Keenan MP, established the Working Group on Slavery in
Supply Chains, with the aim of providing expert input on the best ways to deal with slavery and human
trafficking in the supply chains of Australian companies.*® Given that the report of the Working Group has not
been made public at the time of writing, it is worth detailing the time and effort that went into preparing it:

e The first meeting was held in November 2014, and the final meeting was held in December 2015. In
total, eight meetings were held, each of at least half a day, in Sydney, Canberra and Melbourne.

¢ Attendance at these meetings was in general over 15 participants, at the expense of organisations
which presumably saw an opportunity for genuine attention to an urgent issue. In airfares alone, the
cost for each meeting would easily have exceeded $5000.

e The group comprised over 20 representatives from government, civil society, academia and the
private sector.
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e A suite of detailed, costed recommendations, from the adoption of mandatory disclosure measures
similar to the UK Modern Slavery Act, to incentivising good conduct by business through an awards
scheme, were delivered in December 2015.%°

e Given their central role under Gillard’s 2013 proposals, it is worth noting that the Department of
Finance discontinued its participation in the Working Group before preparation of the group’s
report.

e In May 2016, Working Group members received an email advising them that government had not
yet considered the report and that, as the Government was in caretaker period the report would not
be considered until a new Government was formed.

In summary, while calls for the Australian government to address human rights abuses in the supply chains of
Australian companies have been repeated since at least 2013, the government has taken no regulatory action
in response.

Two current processes being led by the Department of Foreign Affairs and Trade — the Roundtable on
Transparency in Extractives and a nascent consultation on a National Action Plan on Business and Human
Rights — will involve consideration of human rights issues in a supply chain context. It is unclear whether
efforts will be made to integrate the report and recommendations of the Working Group with these processes.

Legislative and regulatory developments abroad
(@ USA

In contrast, lawmakers in the USA have experimented in the last five years with various supply chain
accountability and reporting measures. Overall, US lawmaking has been narrowly tailored to address priority
issues, and has not aimed for a universal response.

The Dodd-Frank Wall Street Reform and Consumer Protection Act?® (Dodd-Frank) contains “conflict minerals”
provisions, aimed at preventing US companies’ complicity in the conflict in the Democratic Republic of the
Congo via their commercial interests in the trade of minerals, and preventing human rights abuses connected
to that trade.?! The Dodd-Frank conflict minerals provisions came into effect in November 2012.%

Under Dodd-Frank companies are required to undertake due diligence processes and publicly report on the
level of traceability of their supply chains, where minerals have originated the Democratic Republic of the
Congo or adjacent countries.”?® An early evaluation of the program has noted encouraging progress in terms of
forcing companies to look deep into their supply chains,?* though critics have pointed to problems inherent in
‘top-down’ regulation such as lack of consultation with affected communities,?® and difficulties in verifying
conditions and the chain of custody on the ground.?®

The State of California legislated in 2010 through the California Transparency in Supply Chains Act of 2010’
(California TSCA) effective as of 1 January 2012, to require companies of $100 million gross worldwide
receipts doing business in California to “disclose [their] efforts to eradicate slavery and human trafficking from
[their] direct supply chain[s] for tangible goods offered for sale,” so that consumers might make better
purchasing decisions. Under this law, companies are required to report publicly on their efforts, but are not
obliged to undertake any particular activities.

Critics of the scheme have highlighted that the law “does not require that the names of the companies subject

to [it] be made public, leaving both consumers and corporations unaware of which businesses are subject to
the law. This lack of information hinders the law’s ability to achieve true transparency and disseminate
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information at the scale it had originally intended.”?® The effectiveness of the law is further hampered by the
wide variation in corporate responses and the lack of effective sanctions for inadequate reporting.2®

In September 2012, President Barack Obama announced an Executive Order requiring US Federal
government contractors with contracts in excess of $500m value to take measures to ensure that their supply
chains are free of human trafficking and slavery.*® Because of the US government’s status as the largest
purchaser in the global economy, the Executive Order has far-reaching implications. This measure comes with
the added benefit of monitoring and enforcement by US officials, and the threat of commercial sanctions for
companies that do not comply. It has been described as “best practice in regards to governmental self-
regulation.”!

(b) Europe

A range of measures promoting supply chain transparency and corporate responsibility are in operation in
Europe, and a further raft of legislative proposals are currently under consideration by both national and
European legislative bodies. In addition, various European national governments have adopted National
Action Plans on Business and Human Rights and a further cohort are currently in the process of consultation
towards adoption of a plan, or are undertaking National Baseline Assessments.3?

In 2015 the United Kingdom passed supply chain transparency legislation in Part 6 of the Modern Slavery Act
2015.% This legislation is similar in character to the California TSCA, requiring disclosure by companies of
their efforts to identify slavery and human trafficking in their supply chains, and giving examples of what those
efforts might look like, but not obliging any particular efforts other than a statement of what they have done.
Importantly, this legislation applies to companies of annual gross worldwide revenues of £36 million that do
any part of their business in the UK (including many Australian companies®*).

In Denmark, Section 99a of the Danish Financial Statements Act®*provides mandatory policy disclosure
requirements. Businesses covered by the Danish rules (approximately 1,100 large businesses in total) are not
obliged to undertake any specific corporate social responsibility (CSR) activities, but are required to report on
any CSR policies (including, via a 2013 amendment, on human rights policies). The most recent Danish
Government study of the impact of this legislation showed that 96% of companies surveyed complied with the
reporting requirement, with 77% of those companies disclosing a CSR policy, and 66% disclosing a human
rights policy.3®

At EU level, the 2012 directive on non-financial reporting requires States to implement legislation in order to
require ‘public interest entities’ (listed companies, banks, insurance undertakings and other companies as
designated in national regulations) with more than 500 employees within their jurisdiction to report on various
non-financial impacts of their activities and supply chains — including on human rights, as well as their efforts
at identifying and preventing risks.3’ This directive is in a transitional phase and is expected to be implemented
by national governments by late 2016 (with national transitions to follow).

The European Parliament voted in May 2015 in favour of a strengthened proposal on the traceability and
mandatory monitoring of supply chains that involve conflict minerals, a measure that will affect an estimated
800,000 European companies.3®

A trend towards requiring companies to undertake mandatory and broad human rights due diligence is
reflected in proposals currently before French® and Swiss* legislators as well as in a motion passed by the
European Parliament in April 20154, however, each of these proposals still faces significant hurdles in order to
become law.*?
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Legislative typology

There is a variation in emphasis among legislative approaches to human rights issues in supply chains, and no
definitive standard has emerged. The legislative schemes reviewed above can be classified by their

mechanism and by the type of human rights impact targeted by the measure.

Schemes by mechanism:

Schemes by target impact:

Reporting and disclosure: companies are required
to report on the policies they have in place
(whether or not they have any policy in place in
place) and/or the activities they have undertaken
(whether or not there is an obligation to undertake
any action).

Human rights impacts: a broad range of
human rights impacts are relevant. This
approach can take into account extreme
labour abuses (slavery and trafficking),
displacement, abuses by security forces,
etc. These approaches generally sit under
the framework of the UNGPs and have been
favoured in recent European initiatives.

Due diligence and risk profiing: companies are
required to undertake human rights due diligence
or say whether they have undertaken human rights
due diligence. This can be a general requirement
or associated with risk profiling.

Labour standards: the full range of labour
standards are relevant, including health and
safety, wages, discrimination, collective
action and extreme labour abuses.

Visibility and transparency: companies are required
to have visibility over certain parts of their supply
chains, to disclose or have the ability to disclose
parts of their supply chains (to the public, to
regulators, or to an independent verification body),
or to disclose whether they have visibility over
certain parts of their supply chains.

Slavery, forced Ilabour and human
trafficking: only extreme labour abuses are
taken into account.

Origin and traceability: companies are required to
know the origin and/or chain of custody of
components of their products (conflict minerals
legislation). Traceability legislation commonly
involves some sort of due diligence, or a
requirement to show whether due diligence has
been undertaken, and some type of independent
verification.

Conflict minerals: these approaches situate
human rights abuses in a geographical,
political and rule of law context.

Conclusion and recommendations

The Australian government must step up its efforts to eliminate human rights abuses in the supply chains of
Australian businesses, as well in its own supply chains. The recommendations of the Working Group on
Slavery in Supply Chains must be considered, responded to and made publicly available by the Justice

Minister, considering the recommendations were delivered to the government over nine months ago.
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Given the Australian government’s broader consideration of human rights impacts in supply chains, not only
through the Working Group but also through DFAT’s activities on extractives and a National Action Plan on
Business and Human rights, it is the authors’ view that the best legislative response at this point would target a
range of adverse impacts, adopting the “human rights” framing.

Two measures should be adopted as a first step, however, regardless of the breath of the impacts targeted.

Firstly, the government should legislate for mandatory disclosure by companies of the steps taken to identify
adverse human rights impacts in their supply chains. As discussed above, reporting requirements are the
central regulatory mechanism that can help to mitigate the risk of human rights abuses in supply chains.
Determining what companies ought to disclose is a longer conversation, and the authors favour a model which
encourages companies to have visibility over their supply chains, especially in high-risk industries. Guidance
on how companies should undertake due diligence would enhance this response.

Secondly, the government should strengthen its own procurement processes to identify and mitigate the
adverse impacts of its purchasing decisions. Government procurement at the local, State and Federal level is
connected to potential human rights abuses in high-risk supply chains. As a large purchaser in the Australian
economy, decisions and processes of government at all levels have an impact. In the style of the Obama
Administration’s Executive Order, the Australian Government should update its procurement and tender
policies to require significant suppliers and contractors to undertake measures to ensure that the goods and
services the government purchases are free of human trafficking and slavery. While this recommendation is
specifically targeted at the federal government, state and local governments would also benefit from
enforceable codes.

These steps would bring Australia into line with comparable countries’ progress over the last five years, and
position Australian companies alongside their peers in the global economy.
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