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ABSTRACT
This thesis presents a novel approach to part of the problem of
the Incidental Question in the Conflict of Laws. Only cases where
the answer to what has been called the main question depends on
recognition of a foreign judgment (the so called incidental or
preliminary question) are included. The problem is analysed as
involving a conflict between two different types of conflicts

rules i.e. choice of law rules and recognition rules.

The thesis examines whether this conflict can be satisfactorily
solved by a global preference for either of these rules. Whilst
many writers have considered the theoretical base for the
conflict of laws, none has yet specifically compared the
rationales for choice of law rules and recognition rules in order
to determine whether as a matter of principle one type of rule
should be éreferred to the other rule. This requires a fresh

perspective.

After rejecting the global soclution, the thesis proceeds to
examine how a result selecting approach might be applied to the
present conflict of rules. After a brief survey of different
result selecting approaches, it is concluded that the most
appropriate approach in the present conflict of rules context is
the construction of specific result orientated rules for each
particular category of case. The desired result should be
dictated by the policy of the forum, since in fact the conflict

is between two conflict rules of the forum.



A number of specific topics (including validity of remarriage and
matrimonial property rights) concerning recognition of status
judgments are considered in depth. The methodology adopted is as
follows: -

a) . The particular circumstances in which the ‘conflict of rules’
problem is likely to arise in relation to the particular issue
is explained.

b) . The various possible ‘choice of rule’ rules which might be
adopted for the particular issue are considered.

c) . The policy of English law in relation to the particular issue
is ascertained and the ‘choice of rule’ rule which most closely

gives effect to that policy recommended.

The thesis contributes to jurisprudence of Private International
Law in three main ways:-

1. The understanding of conflicts between different types of
conflict rules is of fundamental importance to the whole
structure of Private International Law. This thesis shows that
this problem is of more significance than previously thought.
2. Whilst writers have adopted a functional approach to the
incidental question, none have attempted to construct a series
of rules based on forum policy.

3. There has been no previous attempt to identify forum (here

English) policy in relation to the particular issues chosen.
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PART 1

BACKGROUND AND STRUCTURE

OF THE THESIS
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CHAPTER l: PRELIMINARY ISSUES AND DEVELOPMENT OF THE THESIS

I. THE SCOPE OF THE PROBLEM OUTLINED

A. BASIC PRINCIPLES

According to orthodox theory, there are three separate questions
which the Conflicts of Laws might be required to answer viz:
jurisdiction, choice of law and recognition of foreign judgments.
Whilst it is clear that the question of jurisdiction will arise
together with either of the other two questions and must be
decided first; it is less frequently recognised! that the latter
two questions may arise together in relation to a particular set
of facts and that the result may differ depending on whether the
case is determined by application of the choice of law rule or
the recognition of judgments rule?. The Law Commission® identify
this problem in relation to remarriage after a foreign divorce
or nullity decree and assert, without any real explanation, that

the recognition rule should be favoured.

1 See, however, L. Collins et. al., Dicey and Morris, The
Conflict of Laws (1993) 12th. edn. (hereinafter Dicey and Morris)
at p. 758; North and Fawcett, Cheshire and North’s Private
International Law (1987) 12th. edn. (hereinafter ‘Cheshire and
North’) at p. 603 ; North, The Private International Law of
Matrimonial Causes in the British Isles and the Republic of
Ireland (1977) pp. 224 - 5 and Law Com. 137 @para 1.12. Gordon,
Foreign Divorces: English Law and Practice (1988) at p. 150
refers to the conflict between recognition of marriage rules and
recognition of divorce rules.

2 Gottlieb (1955) 33 Can. Bar. R. 523 at p. 525 refers to
"the conflict of conflicts rules governing the incidental
question." However, he is not referring specifically to the

situation where there is a conflict between two different types
of conflicts rules. A different approach may be possible where
the conflict is, and is perceived as being, between a choice
rule and a recognition rule.

3 Law Com. No. 137 para 6.60.
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B. DISTINGUISHING BETWEEN THE ‘CONFLICT OF RULES’ SITUATION AND
THE ‘PURE RECOGNITION’ SITUATION

It is crucial at the outset to distinguish between: -

:1. the ‘conflict of rules’ situation described above, which is
‘usually regarded as part of the problem of the incidental
question, and

2. the ‘pure recognition’ case,® where the foreign judgment for
which

recognition and/or enforcement is sought is inconsistent with the
decision which would have been reached by an English Court on the

same facts applying English choice of law rules.

In the former, the actual issue before the Court has not itself
been determined by a foreign Court, although its outcome depends
on whether a foreign judgment is recognised. The issue can be
decided either by reference to the recognition rules of the forum
or by reference to the law chosen by the forum’s choice of law
rules. Whereas, in the second category of case, the situation is
not perceived or treated as one involving conflict between the
two types of rule. The Court is required to decide whether to
recognise the foreign judgment by reference only to the
recognition rules. Since it is not allowed to examine the merits

of the case, the choice of law rules are not even called into

play.®
4 Discussed further at Section VIII A infra.
s Goddard v Grey (1870) L.R. 6 Q.B. 139. cf. In some

jurisdictions, only those judgments which closely approximate to
the results which would have been achieved by application of the
forum’s choice of law rules will be recognised (see Von Mehren
v Trautman (1968) 81 Harv. L. R. 1601, 1605).

12



Once this distinction is grasped, it will be appreciated that
without further analysis there should be no assumption that
‘recognition rules should prevail in the ‘conflict of rules’
situation, with which this thesis is concerned. We will consider
below® the significance of the preference for the recognition
rule in the pure recognition case and recent shifts in the
balance between the choice rules and recognition rules in
Private International Law which might suggest that recognition

rules should be favoured.

C. DECISIONS AFFECTING STATUS.
This thesis will concentrate on situations where there is a

dispute between the forum and the lex causae of the issue to be

decided as to whether a foreign decision affecting status’ is
effective. The reason is that it is in this area in which the
problem has been identified by the Courts and where it is
realised that solutions are required. Although this issue can
arise in a number of different contexts, the following four have
been selected for in depth examination: validity of a remarriage,

succession®, matrimonial property relations and tort liability.°®

6 At Section VIII infra.
7 i.e. an adoption order; divorce decree; decree of
presumption of death and dissolution of marriage; 1legal
separation and annulment, although the latter may be purely
declaratory. Some examples of non-status situations will be
given.

8

order.

Following a disputed matrimonial decree or adoption

? Between spouses where there is inter-spousal immunity and

wrongful death claims by dependant spouses, children or parents.

13



There is some difficulty in determining to what extent the rules
determining whether non-judicial changes of status should be
recognised should be treated as recognition rules?®. At first
sight, it might seem that since we are concerned with the rules
for recognition of judgments, the conflict of rules scenario
cannot arise in relation to non-judicial changes of status.
However, this approach ignores the fact that in some areas of law
the very same rules govern the recognition of judicial and non-
judicial changes of status. For example, overseas formal extra-
judicial divorces are recognised on the same basis as judicial
decrees and the rules in respect of informal divorces, although
different, are contained in the same statutory section as those
for recognition of formal decrees.!' On the other hand, in other
areas, such as legitimation, the rules for recognition are not
treated like recognition of judgments rules and on the contrary

are perceived as choice of law rules?®’.

No doubt this apparently anomalous situation can be explained in
practical terms. Where it is common for a particular status to
be created or determined by judicial decree and the same or
similar rules apply to non-judicial terminations, as with

adoptions and divorces, the rules are treated as recognition of

10 This difficulty does not arise under the incidental
question analysis (Section IV infra ) because the concern is
whether the incidental question should be governed by the
conflicts rules, whether they be recognition of judgments rules
or choice of law rules, of the forum or of the lex causae.

1 See Section III B 2 and 3 infra.

12 In the same way as the rules governing recognition of the

validity of marriages.
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judgments rules, even though there is no judgment. In any event,
this is the distinction that will be adopted in deciding which

rules are ‘recognition rules’.

Thus, we will treat the rules for determining the wvalidity of
extra-judicial dissolutions, annulments and adoptions®® as
‘recognition rules’ and therefore within the scope of the
‘conflict of rules’ problem. It should be pointed, however, that
whilst other non-judicial changes of status'® will not be
included within the thesis, the methodology adopted in Part III
of this thesis may be appropriate in order to resolve the
conflict which may arise between the ‘recognition of status’

rules, however they are classified, and choice of law rules.

D. NOTATION AND TERMINOLOGY
The following notation and terminology will be adopted throughout
the thesis:-

1. Where there is a dispute between the lex causae and lex fori

concerning the wvalidity of a decree or resulting status, this
will be indicated by the use of single quotation marks e.gq.
‘divorce’, ‘spouse’, ‘adopter’.

2. While the spouse in relation to whom a ‘divorce’ or

‘annulment’ was obtained may not be the first spouse, s(he) will

13 Whilst the differentiation between adoption and
legitimation may be thought unsatisfactory, the decreasing
importance of the status of legitimacy means that recognition of
legitimations is not of great practical significance today.

14 Although frequently the issue of recognition of a
‘marriage’ can be converted into a recognition of judgments
question by obtaining a nullity decree in the jurisdiction which
considers the marriage void.

15



be referred to as the first spouse'® to distinguish him/her from
the subsequent spouse (who will be called the second spouse)
where there has been a remarriage following the ‘divorce’ or

‘annulment’.

3. For most purposes it will not matter whether the disputed
decree is a divorce decree or a nullity decree. Thus, for
convenience, unless stated to the contrary references to divorce

will include annulments.
4. The rule which determines whether the choice of law rule or
the recognition rule should prevail in a particular situation

will be referred to as the preference rule®s.

II. RECOGNITION RULES

In order to illustrate the ‘conflict of rules’ scenario, we need
to understand the various recognition and choice rules which will
produce the conflict. It will be convenient at this point to
summarise briefly the rules for recognition of foreign judgments

in personam and foreign matrimonial decrees.!” The relevant

choice of law rules will be stated as and when required.

15 And the marriage will be referred to as the first
marriage.
16 The expression ‘choice of rule’ rule is a more specific

description but was felt to be too clumsy.

17 The rules for recognition of foreign adoptions will be
discussed in Chapter 10.

16



A. IN ACTIONS IN PERSONAM'
There are now four main sets of recognition rules, three of which
are statutory. The common law rules apply to any judgments which

are not within the scope of any of the statutes.

1. The common law rules

At common law, a judgment can only be recognised if the Court
granting it has jurisdictional competence either on the basis
of:-

(a) the defendant’s residence' or

(b) submission to the foreign Court.

Other connections with the foreign Court, such as nationality or

that the law of that country is the lex causae of the issue in

dispute, are not sufficient. In order to qualify for recognition,
the judgment must be a for a fixed sum and must be final. A

judgment which is prima facie entitled to recognition will not

be recognised where the defendant successfully pleads one of the
following defences®’:-

(i) the foreign judgment was obtained by fraud;

(ii) the foreign judgment is contrary to public policy;

(iii) recognition would enforce directly or indirectly foreign

revenue, penal or other public laws;

18 For detailed exposition see Cheshire and North (Chapter

1 n.1. supra), Chapters 15 and 16.
19 Recently, the Court of Appeal has stated that mere
presence is sufficient, Adams v Cape Industries [1990] Ch. 433.

20 This 1is the classification of defences adopted by
Cheshire and North (Chapter 1, n.1 supra) pp. 377 et. seq.

17



(iv) the foreign judgment comes within the Protection of Trading
Interests Act 1980;2*

(v) the foreign judgment was obtained in proceedings which were
contrary to natural justice;

(vi) the foreign judgment is on a matter previously determined
by an English Court;?

(vii) the foreign judgment was given in proceedings brought in

breach of an agreement for settlement of disputes;?

2. Under the Administration of Justice Act 1920

Judgments of the Commonwealth countries to whom this Act was
extended®® can be enforced through registration in the High
Court. Registration may not be ordered if the foreign Court acted
without jurisdiction?® or one of a limited number of defences?®®

is established by the defendant. In addition, where the Court

21 i.e. Judgments for multiple damages and specific
judgments based on competition law.

22 This defence was established in the House of Lords
decision of Vervaeke v Smith [1983] 1 AC 145 (discussed at
Chapter 5 Section IIB infra) and applied in non-matrimonial
cases, see E D & F Mann (Sugar) Ltd. v Yani Haryanto (No. 2)
[1991] 1 Lloyd’s Rep. 429.

23 This defence was introduced by the Civil Jurisdiction and
Judgments Act 1982 s.32

24 Extension is by Order in Council in respect of countries
with whom Her Majesty is satisfied that reciprocal arrangements
exist for enforcement of UK judgments.

25 There is no definition of this in the Act and therefore
the common law rules must apply.

26 These are (i) the foreign judgment was obtained by
fraud; (ii) the defendant was not duly served with process and
did not appear; (iii) there is an appeal pending and (iv) the
judgment is in respect of a cause of action which could not have
been entertained in the registering court for public policy or
similar reasons ( s.9(2)).

18



"in all the circumstances of the case.... thinks it just and
convenient that the judgment should not be enforced in the United
Kingdom, it has the discretion to refuse registration. The
judgment creditor may choose whether to register under the Act

or to seek enforcement at common law.

3. Under the Foreign Judgments (Reciprocal Enforcement) Act 1933

This Act extended the approach of the 1920 Act to non-
Commonwealth countries?’. Where the 1933 Act applies, the
judgment creditor cannot enforce at common law and the Court has
no discretion to refuse registration where the requirements of

the Act are satisfied.

The jurisdictional bases and defences are detailed more fully
than under the 1920 Act. Registration must be set aside on the
basis of lack of jurisdiction unless:-

(a) the defendant was resident?® in the foreign country;

(b) submitted to the jurisdiction of the Court?® or

(c) had an office or place of business in the foreign country
through which the transaction which is the subject of the present
proceedings was effected.?*

Also, registration must be set aside where one of the following

27 Commonwealth countries can also join and since 1933 the
1920 Act has not been extended to any more countries.

28 In the case of a corporation the principal place of
business must be in the foreign country, s.4(2) (a) (iv).

29 S. 4(2). Submission may be by inclusion of a forum
selection clause in a contract Dbetween the ©parties
s.4(2) (a) (iii).

30 s.4(2) (a) (v).
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defences can be established:-

(i) the judgment is incapable of registration (i.e. not a final
judgment for a sum of money) ;

(ii) the judgment debtor did not receive sufficient notice of the
proceedings and did not appear in them;

(iii) the judgment was obtained by fraud;

(iv) enforcement would be contrary to pubic policy or the rights
in the judgment were not vested in the person who registered it.
(v) the foreign judgment was given in proceedings brought in

breach of an agreement for settlement of disputes.?!

4. Under the Civil Jurisdiction and Judgments Acts 1982 and 1991.

These Acts brought into force in England and Wales the Brussels
and Lugano Conventions. The aim of these Conventions is to
provide for ‘free movement of judgments’ throughout Europe.??
Thus, all judgments of Contracting States, which come within the
scope of the Conventions®® must be recognised without review of
the merits and without review of whether the judgment granting
Court had jurisdiction, subject to certain specific exceptions®
There are five defences?®:-

(i) Recognition/enforcement is contrary to requirements of

31 This defence was introduced by the Civil Jurisdiction and
Judgments Act 1982 s.32

32 Both within the E.C. and EFTA areas.
33 see art. 1

34 See art. 28.

33 arts. 27 and 28
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English public policy.3¢

(ii) The judgment was a default judgment and the defendant was
not duly served with notice of the proceedings in time for him
to prepare his defence.

(1iii) The judgment is irreconcilable with a judgment given by an
English court in a dispute between the same parties.

(iv) In order to arrive at the judgment, the court had decided
a preliminary question as to status or 1legal capacity,
matrimonial property, wills or succession in a way which
conflicts with a rule of English private international law.?’
(v) The judgment conflicts with an earlier judgment in a non-
member state on the same cause of action between the same parties
and the earlier judgment is entitled to recognition/enforcement

in England.

B. MATRIMONIAL DECREES

Recognition of divorces, annulments and 1legal separations
(hereinafter referred to as divorces etc.) is now governed by the
Family Law Act 1986 Part II, which (subject to saving provisions)
supercedes the common law rules for recognition and the
Recognition of Divorces and Legal Separations Act 1971. It is
possible for marriages to be terminated by law without there

being any divorce or annulment®®, in which case the common law

36 This does not apply with respect to the jurisdiction of
the foreign Court

37 Unless the same result would be achieved under that rule.
This defence is discussed at Section VIII A 3 infra.

38 For example, a Court order of presumption of death and
dissolution of marriage (as in Szemik v Gryla (1965) 109 S.J.
175).
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rules would still apply.®* For the purposes of the recognition

rules, divorces etc. are divided into three categories:

1. Divorces granted in the British Isles.

Decrees obtained in a Court of civil jurisdiction in the British
Isles are automatically recognised.*’ Section 44(2) states that
"no divorce or annulment obtained in any part of the British
Islands shall be regarded as effective in any part of the United
Kingdom unless granted by a court of civil jurisdiction."

The predecessor to this provision*! reversed the position at

common law.** The position in relation to trans-national

divorces is unclear and will be discussed below.

Recognition may be refused only on the basis of:-

(i) res judicata*® or

(ii) that there was no subsisting marriage at the time of the

decree.**

39 Viswallingham v Viswallingham [1980] 1 FLR 15, where
according to the religious law, the marriage was terminated
automatically by the conversion of one party to a different
religion. The termination was not recognised on grounds of public
policy

40 Family Law Act 1986 s.44 (1)

41 Domicile and Matrimonial Proceedings Act 1973 s.16(1).
42 See e.g. Qureshi v Qureshi [1972] Fam. 173.

43 i.e. where the decree is irreconcilable with a previous

decision given or entitled to recognition in England as to the
subsistence or validity of the marriage, Family Law Act 1986
s.51(1).

a4 Family Law Act 1986 s.51(2). This defence is not
available in respect of nullity decrees.
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