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BBEJAEHUE

AKTYaJbHOCTh HCCJIEeJ0BAHUSA OOYCIOBJIIEHa HEOOXOAMMOCTBHIO 3aIUTHI
HEOTHEMJIEMbIX JMYHBIX IpaB yejoBeKa (MpaBO HA KU3Hb, HEMPUKOCHOBEHHOCTh
JUYHOCTH, JOCTOMHCTBO, CBOOOAY NEPEABWKECHHS, YACTHYIO KU3Hb H Jp.)
0COOEHHO B MEPHOJ] aKTUBHOTO Pa3BUTHUS JEMOKPATHUYECKUX MPUHIIUIIOB BO BCEM
mupe, U ocobeHHo B Poccum. DTo sABIsSETCSs MHAMKATOPOM OOILLECTBEHHOTO
porpecca, OCHOBAaHHOTO Ha MPHOpPUTETE OOIIECYEIOBEUECKHX LEHHOCTEN U
rymManusMma. biaromapss HEMpephIBHOMY COBEPIIEHCTBOBAHHUIO 3aKOHOJATEIBCTBA
pacTeT W YpPOBEHb MX 3alIUThl PACTET, OJHAKO 0 CHX MOP OCTAaeTCs U MHOIO
HEYpEryJMpPOBAaHHBIX  ACHEKTOB  3allUThl 4YE€CTM M  JOCTOMHCTBA B
IIPaBONPUMEHUTEIBHOM MPAKTUKE TIPAXKIAHCKOrO mpouecca. B 23Toil cBs3n
0cO0Or0 BHHUMAHMS 3aCIyKMBAIOT TaKue OOIIEYEIOBEUYECKHE LEHHOCTH, Kak
«4eCTb» U «IOCTOMHCTBO», KOTOPBIE 1O CHUX IIOp OCTalTCS aKTyaJlbHBIMH
BOIIPOCAMH TEOPETUYECKON IMPABOBOM HAyKH, TaK KaK B 3aKOHOJATEIbCTBE U B
CyJ1Ie0HOM MPAaKTUKE HET UX OOIIETPUHATHIX ONpeIeTICHUN.

CrpeMHUTENbHOE TEXHOJOTMUECKOE M COLMAJIbHOE pa3BUTHE OOIIECTBa
(rmoGanu3anust HHPOPMALIMOHHOTO MPOCTPAHCTBA MOCPEACTBOM ceTh MHTepHer,
aKkTUBHas aestenbHOCcTs CMMU, 3n0ynorpedienre cBo00A0M BEIPAXKEHUSI MHEHUS U
CJIOBA, JKECTKas MOJINTUYECKAs] M COLMAJIbHAsT KOHKYPEHLMS W JIp.) MPOBOAMT K
HEO0OXOJAMMOCTH HOBBIX MOJXO0JIOB OCYIIECTBICHUS 3alIUThl YECTH U JOCTOMHCTBA
IpaXk/IaH.

Tak, mo maHHBIM Cy/1Ie0HOM CTATHCTUKH B cynax obmiei ropucaukimu B 2015
roay ObuIO 3akoH4YeHO 5464 1en o 3aluTe YeCTH M JOCTOMHCTBE U JIEJIOBOM
penytauuu, B 2016 roay — 5339, B 2017 rony — 4844. [Tapanokc crnoxuBiiencs
CUTyalldd B TOM, YTO KOJHMYECTBO HAPYLWIEHWW YECTU M JOCTOMHCTBA TPaXKIaH
pacTeT, a oOpamieHWd B CyI MO OSTOH KaTerOpWH AN TMaaaeTr. ITO MOXKHO

OOBSICHUTH TEM, YTO U3 BCETO KOJIMYECTBA MOJAHHBIX UCKOB TOJIBKO 28% perieHuit
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YIOBIIETBOPSIIOT TPEOOBAHUS UCTIIA, U3 KOTOPHIX OOJIBIIE TIOJOBUHBI O YACTHIHOM
yaoBieTBopeHuu. C 4ero cieayer, 4YTo JOBEpUE TPaKJIaH K CyJaM B BOIPOCE O
3alllUT€ YeCTW U JIOCTOMHCTBA MAaJaeT B CBSA3M C MpoOJeMaMu COOIIOACHUS
MIPOIIECCYATBHBIX HOPM U JTIOKA3bIBaHUS 00s13aTEIBHBIX (PAKTOB JIJISl 3AIUTHl YECTH
U JOCTOUHCTBA.

B oToll CBA3M Ha CETrOAHSIIHMM JIEHb BaXXHYIO pOJIb WUrpaeT cyacOHas
MPAKTUKAa POCCUWCKHUX CYAOB W EBpOMEHCKOro cyaa Mo InpaBaM 4YEJIOBEKa, B
PELICHUAX KOTOPBIX MOXXHO HAWTH OTBETHI HA BAXXKHBIE BOIIPOCHI JOKAa3bIBAHUSA
(GaKkTOB HapyUIEHUS YECTH M JOCTOMHCTBA, COOJIIOJCHUS PABHOBECHUS MEXITY
CBOOO/ION BBIPAXKEHUSI MHEHHUSI M MpaBa HAa YECTh U JJOCTOMHCTBO, OMpEICICHUS
ITOJBEJIOMCTBEHHOCTH W IIOJICYJTHOCTH, HAJJICKAIIMX OTBETUMKOB, U HA APYTHUE
MpoIlecCyalbHbIE BOMPOCHI, Kacaroluecsi 0COOCHHOCTEH pPAacCMOTPEHUsl CydaMu
JIeJ O 3allUTe YeCTH U JocTouHCTBA. OTHAKO HEOOXOIMMO TOMHUThH, YTO TJIABHBIM
MCTOYHMKOM IIpaBa B HAllle CHUCTEME IIpaBa SBIKIETCA 3aKOH, I[O03TOMY
HEOOXOJIMMO 3aKOHOJaTEJbHOE PEryJUpPOBaHUE BCEX BBIIIEC MEPEUUCICHHBIX
ACIIEKTOB 3aIlUThI YeCTH U JOCTOMHCTBA.

CreneHbp Hay4yHoO#i pa3pa0OoTaHHOCTH TeMbl HccjenoBaHus. [IpoGieme
cnenuUKy 3alUThl Y€CTH U JOCTOMHCTBA TMOCBAIIECHBI HMCCIEJOBAHUS MHOTHX
OTEYECTBEHHBIX aBTOPOB.

Teopernyeckas OCHOBa HCCIIEIOBaHUs 0a3upyeTcs Ha paboTax M CTaThsX,
OpsMO WM  OMOCPEJOBAHHO TMOCBSIIEHHBIX MpoOJieMe 3allluThl YEeCTH U
JIOCTOMHCTBA. Y MCTOKOB 3THUX HUCCIEAOBAHUN HAXOIWUTCS IIUPOKUI PsiJl aBTOPOB,
cpenu Hux: B. Ocaguuii, .C. Hoi, JI. Cyrauos, A. [Inontkosckuii, B.M. Cenos,
M.H. Maneuna, WN.A. [woparud, Bb.T. besnenkun, A.M. DOpaeneBcKui,
A.B. benssckuii, H.A. IlpunBopoB, X.II. MannanoBa, FO.I'. HBaHeHko,
A.A. BmacoB, C.C. Owmenpuecuko, HW.B. Temermna, B.JI. Hexgpibamiox,
B.A. bmomkun, B.II. TyrapunoB, H.A. Ilstak, H.A. IlpunBopos, @.M.
Pynunckuii, WU.M. Conoakun, W.I'. ®dunanosckuii, M.JI. Illemorto, E.B.

MuxaneBuy, 10.B. MonoukoB u Aap.
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OtHOCHUTENBHO crHenbUKN CyAeOHON 3alIUThl YECTH W JOCTOMHCTBA MBI
onupanich Ha pabotel B.H. bapcykosoii, A.J[. Anucumon, T.B. UepkacoBoii,
C.B. Ilotanenko. Ocobenno cieayeT BeiaeauTsb Tpya M.IO. Tuxomupona «3amura
YeCTHU, JOCTOMHCTBA U JICJIOBOM pemyTalMu: HOBbIe TMpaBwiay. (OJHAKO,
NepeUrciieHHble TPYJbl HE COAEp)KAaT KOMIUIEKCHBIX, 4, CaMoe€ TJIAaBHOE,
aKTyaJIbHBIX CBEJICHUN OTHOCUTEJIBHO MEXaHHU3Ma 3alllUThl YECTH U JOCTOMHCTBA B
YCJIOBHUSIX  COBPEMEHHOTO  POCCHUHCKOTO  JIEMOKPAaTHYECKOIO0  pPa3BUTUS WU
pacumpenusi ”HGOPMaIMOHHOTO IPOCTPAHCTBA BO BCEM MUPE.

Bomnpocy cnocoObl 3amuThl 4€CTM W JOCTOMHCTBA MOCBSIIEHBI PaOOTHI:
['.}O. Apanosa, O.I1I. Aronosa, C.A. Basxenuyk, E.B. I'aBpunona, T.E. Xpeber,
K.B. Moxaposckoii, H.A. IlankpatoBoii, A.M. PaGen, A.A. PsiOeHIIOB,
A.A. Cemunoit u ap. K coxkaneHuto, gaHHble pabOThl XapaKTEepU3YIOTCA OoJiee
TEOPETUYECKUM OCMBICIICHHEM JaHHOTO BOIPOCA, OCTABJIAS CYACOHYIO MPAKTUKY
32 paMKaMH pacCMOTPEHHS.

[IpakTuke nO0Ka3bIBaHUSI HAPYIICHUS TMpaBa HA 4YeCTb U JIOCTOMHCTBO
MOCBSIIECHBI TPYJIBI TAKKUX HUccieaoBarenen, kak: A.B. bernues, A.B. Bepemaruna,
A.M. Konpsakos, C.B. [loranenko, A.O. [llanskoBa n nip. OHaKo, JaHHBIE TPYBI
XapaKTEPHU3YIOTCSI BHIOOPOYHBIM U Pa3pO3HEHHBIM XapaKTepOM, TaK KaK OCBEIIAIOT
TOJBKO OTJEIbHBIE BOMPOCHI JOKA3bIBAHUS, @ TAKKE HE OTBEYAIOT COBPEMEHHBIM
peanusiM U U3MEHEHUSIM B 3aKOHO/IaTEJIbCTRE.

Takum o0pa3om, BBICOKash MpaKTUYECKas M TEOpPETUYECKas 3HAYMMOCTD
npoOJsieMbl CyAeOHOM 3alllMThl YECTH M JOCTOMHCTBA, €€ ciabas mpakThudeckas
popabOTaHHOCTh OOYCJIOBWJIM BBIOOpP TE€MBI, 0OBEKTa, peAMETa, LU U 3a7ad
UCCIIEIOBAHMUSI.

O0beKTOM HCCIeI0BAHUS  SBISAIOTCA  OOIIECTBECHHBIC  OTHOIICHMS,
CKJIAJIbIBAIOIIUECS B MPOLIECCE 3aLIUThHI YECTH U IOCTOMHCTBA TPaXK/IaH.

IIpeameTr — HOPMATUBHO-IIPABOBBIE AKTHI, PETYIUPYIONIUE 3AIIUTY YECTU U
JIOCTOMHCTBA, CyneOHas TMpakThKa 1O JaHHOMY BOMNPOCY H  Hay4HbIE

HCCIICAOBAaHWA, ITOCBAIMICHHBIC YCCTH U NOCTOMHCTBY MU UX 3alIUTC.
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Iear wuccieqoBaHMs — KOMIUIEKCHBIM aHAlM3 BOIPOCOB TEOPUHM U
MMPAKTUKU 3a1UTHl YECTHU U JIOCTOMHCTBA B PAMKaX IPaJaHCKOI0 MpoIiecca.

JIoCTMKEHUE TIOCTaBICHHOW L€ MPEIOoaaracT pEeLICHHE CIIEIYIOINX
3aaa4:

1) chopmynupoBaTh onpeeieHne MOHATUI «UeCTh» U «JIOCTOUHCTBOY;

2) BBISIBUTH CYIIHOCThH MpaBa Ha 3alIUTy YECTH U JOCTOMHCTBA B CHUCTEME
CyOBEKTUBHBIX TPAXKIAHCKUX TIPAB,;

3) paccMoTpeTh OCOOCHHOCTH TMOABEAOMCTBEHHOCTH, TMOJCYAHOCTH U
VMCKOBOW JIABHOCTH MO JI€JIaM O 3AIIUTE YECTU U TOCTOMHCTBA TPAXK/IAH;

4) onpeneauTh CTOPOHBI B JieJlax O 3al[UTEe YECTH U JOCTOUHCTBA IPaXK/IaH;

5) paccMoTpeTh MOPSAOK BO30OYXKIEHHUS CyAaMHu Jell O 3allluTe YEeCTH U
JIOCTOMHCTBA I'PakKJIaH U COAECPKaHUE UCKOBOTO 3asBJICHUS;

6) mpoaHaTU3UPOBATH OCOOEHHOCTH CYJIEOHOTO pa30oHpaTeNbCTBa M0 JiejiaM
O 3allUTE YECTU U JIOCTOUHCTBA;

7) BBIABUTH NPOOJEMBbI JIOKa3bIBaHWS B JleJlax O 3allUTe YeCTH U
JIOCTOMHCTBA I'PaK/J1aH;

8) U3y4HUTh BOMPOCHI COAEPKaHUsI CyJIeOHOTO PEIICHUSI U €ro UCIOTHEHUS
1O JieJIaM O CyZIcOHOM 3aIluTe YeCTH U JOCTOUHCTBA.

MeTtoaosiornueckasi 0OCHOBa padorbl. s peanu3anuv MOCTAaBICHHBIX B
paboTe 3aJay HKCHOJNB30BAIMCH OOIIME METOAbL: AaHAU3, CHHTE3, OIMMCAHHE,
00001IIeHHe, W 4YacCTHBIE METOJbl UCCIeNOBaHUs: (OPMAIbHO-IOPUIUIECKUH,
CPaBHUTEIILHO-TIPABOBOM.

HopmaTtuBHy 0CHOBY padoThl coctaBuiau KoHBEHIMsS O 3amure mnpas
YeloBeKa M OCHOBHBIX cBoOon, Kouctutymus Poccuiickoit ®eneparum,
I'paxnanckuii kogekc Poccuiickonn @enepanuu, ['paxaaHckuil npoLeccyalbHbINA
KOZIeKC, ApOuTpakHbIi  TpOLIECCYalbHBIM  KOJEKC, HamoroBeii  Kojekc
Poccuiickoit ®enepanuu, Denepanbubiii 3akoH «O mpokyparype Poccuiickoi
Oenepannn», «OcHOBBI  3akoHoAaTenbcTBa  Poccuiickonn  depepanumn o
HOTapuate», 3akoH Poccuiickoit ®@enepauun «O cpencTBax MaccOBOM

uHpopmaruny, DenepanbHblii 3akoH «O0 wuHOpManKK, WHOOPMAIIMOHHBIX
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TEXHOJIOTHSIX W O 3amuTe WH(OpMAIMW», WHBIE HOPMATUBHO-TIPABOBHIC AKTHI
Poccuiickonn ®enepanuu, a Takke [TOKYMEHTBI, OTHOCSIIMECS K MPEAMETY
HCCIICIOBAHUS.

IMIUpPUYECKAss OCHOBA PadOThI HCCIEIOBAHUS COCTABIISIIOT MAaTEpUAIIbI
CyneOHOM MpakTUKH CyJI0B o01miei ropucaukiuu Poccuiickoit denepanuu 1o
JleJiaM O 3allMTe YEeCTH M JOCTOMHCTBA TpaxkaaH, akThl KoHcTuTynuonHoro Cypaa
P®, BepxosHoro Cyna P®, Esponeiickoro Cyzaa no nmpaBaM 4eJIOBEKa.

Hay4ynasi HoBHU3HA Hccjeq0BaHusl. BriepBeie B 0TeueCTBEHHON HayKe ObLI
MPOBEJICH KOMIUICKCHBIN aHaJIN3 BCEX COBPEMEHHBIX CIIOCOOOB 3aIllUTHI YECTH U
JIOCTOMHCTBA, YTO TO3BOJUIIO C(HOPMYIUPOBATH OCOOEHHOCTU KaXKJIOr0o U3 HUX,
BBISIBUTh M PEIIUTH MPOOJIEMHBIE BOMPOCHI, TPOAHATM3UPOBATh UX 3HAYCHUE JIJIS
Pa3IMYHBIX BUJIOB HAPYIICHUS YECTU U JOCTOMHCTBA TPAXK/IaH.

Ha ocHOBe cuCTeMHOro T1OoaX0Ja K AaHaJIM3y MCTOYHUKOB IIPaABa,
Kacaloluxcsd CyAeOHOM 3alllUThl 4YeCTH W JOCTOMHCTBA TpaKJIaH, aBTOP
MOCJEAOBAaTEIbHO W JIETAJIbHO PACKPhIBAET OCOOEHHOCTh Ka)XJOro JTara
PacCMOTPEHHUS] M Pa3peIICHHs CIIOPOB IO JAHHOW KaTeropuu 1ei, GopMyIHpys
CBOM B3I Ha JUCKYCCHOHHBIE TEOPETUUYECKHME BOMPOCHI W Mpejiaras
KOHKPETHBIC pEIICHUE MPaKTHYSCKUX MpoOJeM, KOTOphIE CYIIECTBYIOT Ha
CErOAHSIIHUMN JE€Hb U HE PELICHBI HAYKOM U MPAKTUKOM.

[IpoBeneHHoe wHccienoBaHUE TMO3BOJUIO CHOPMYJIUPOBATH U OOOCHOBATh
CJICIYIOIIHE OCHOBHbIE MOJIOKEHUS, BBIHOCUMbIE HA 3AIIUTY:

1. TIoHATHUA «YECTb» U <«JOCTOMHCTBO» SIBJISIFOTCS MHOTOTPAHHBIMU,
CaMOCTOSITEJIbHBIMU KaTErOpUSIMH, KOTOpPbIE BKJIIOYAIOT B c€0sl CyOBEKTUBHBIA U
OOBEKTHBHBIM AaCTEKThl. JlaHHBIE KATETOPUH TECHO B3aUMOCBS3aHBI U MOITOMY
UMEIOT Psil OOIIMX CBOMCTB: OTHOCSTCS K JIMYHBIM HEUMYIIIECTBEHHBIM Ojaram;
HMCIOT HCTOPHYECKH ONPEACIICHHBIM, HPABCTBEHHBIH XapakKTep; OTOOpa)karoT
CBS3b JIMYHOCTH M OOIINECTBA; SBIISIIOTCS ITO3UTUBHBIMH, IPHOOPETCHHBIMHU
KaueCTBaMM 4YeJIOBEKa; MMEIOT HEMMYIIECTBEHHBIH XapakTep M HE MOTyT OBITh

peIMETOM UMYILECTBEHHOTO 000poTa.
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2. YecTp U AOCTOUHCTBO HE SBISAIOTCA TOXKJIECTBEHHBIMU MOHSTUAMHU U
UMEIOT OTJMYUTEIbHBIC YEpPThI, OMNPEACISAIONINE HUX CYIIECTBOBAHUE KAk
CaMOCTOATENbHBIX KaTerOpHil.

3. [IpaBo Ha YecTh M JTOCTOMHCTBO, KaK aOCOJIOTHOE CYOBbEKTUBHOE TPABO,
HEOOXOJMMO paccMaTpuBaTh KaK JO3BOJIEHHOCTb COOCTBEHHBIX JEHCTBUMI
YIPaBOMOYEHHOTO U BO3MOXXHOCTb TpeOOBAaTh OIPEACIIEHHOTO IOBEICHUS OT
00s3aHHBIX JUIl. TO €CTh BO3MOXXHOCTh H30UpaTh WHAWNBUIYATbHBIA CTHIIb
MOBEJICHUSI U TI0JIb30BAThCSl COOTBETCTBYIOIIMMH HEMaTepUAJbHBIMU OJiaramu, a
TaKke TpeboBaTh OT OOIIECTBA U TOCYJIapCTBA YBAXKEHUS YECTHU U JOCTOMHCTBA U
npuberath K rocyaapcTBeHHOU 3amure. COOTBETCTBEHHO, MPAaBO Ha CYJAEOHYIO
3aIIUTY C OJHOM CTOPOHBI MPOJOJKAET CYIIECTBOBATH KAaK CAMOCTOSITEIIBHOE
CyOBEKTHBHOE MPaBO, a C APYrol — Kak OJHO M3 COCTAaBJAIONIMX pealu3aluu
MIpaBa HAa Y€CTh U JTOCTOMHCTBO.

4. B pamkax paccMOTpPEHHS BOIPOCOB MOIBEIOMCTBEHHOCTHU U MOACYTHOCTH
JeJ O 3allUTe YeCTH W JOCTOMHCTBA TpaxkaaH, a Takke 00 OCOOCHHOCTSIX HX
HCKOBOM JTaBHOCTH, HE00XO0IUMO TOBOPUTH 00 aJlbTEPHATUBHOM
MOJABEIOMCTBEHHOCTH JIAHHOW KaTEeropuM [eJl, TaK KaK TMOCTpajaBlIee JIUIIO0
MOXXET OOpaTHThCS B CyI U HCIOJb30BaThb BHECYNEOHBIM  MOPSIOK
YperyJIupoBaHus CIIOpa, a UMEHHO — HemocpeacTBeHHOe oOpamenue B CMU ¢
pocb00i 00 OMPOBEPKEHUU WM ONTyOJTMKOBAHUH OTBETA.

5. Jlmg men o 3ammTe 4ecTH W JOCTOMHCTBA TPaKIaH JIEWCTBYIOT IpaBUia
pPOIOBOM, TEPPUTOPHUAIIBHOM, AIIbTEPHATUBHOW U JOTOBOPHOU MOACYAHOCTH.

6. Jlmst 3amuThl 4eCTH U JOCTOMHCTBA OTCYTCTBYET MCKOBAasl JaBHOCTH, YTO
OOBsICHAETCS CHerupUUECKUM HEUMYIIECTBEHHBIM XapakTepoMm mpaB. OgHAKO
3aKOHOJAATENb MPEAyCMaTPUBACT JIBa Cliydasi ISUCTBUS UCKOBOW JIaBHOCTH CPOKOM
1 ron co mHS OMyOJWKOBaHUS CBEJEHUN: 1) cilydan pacmpocTpaHEHUs JTHOOBIX HE
COOTBETCTBYIOIIMX JE€UCTBUTEIBHOCTH CBEICHUI O TpaxkJaHUHE; 2) OTKa3 B
OMPOBEPXKEHUH HE COOTBETCTBYIOLIUX JNEHCTBUTEIHLHOCTH CBEJICHUN, MOpPOYAIIUX

YecTb W JIOCTOMHCTBO TpaxkAaH, pacmpocTpaHeHHbix B CMU nubo wHapyuienue
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3aKOHHOTO TOPSJKA TAKOTO OMNPOBEPKEHUSA. DTO TAKXKE HYXKHO YUYUTBHIBATH MPHU
II0Jja4e UCKa B CY[I 3a 3alIUTON YECTU U JOCTOUHCTBA.

/. UcTtioM B Jienax o 3aIlMTe YECTH U JOCTOMHCTBA SIBJSETCS JIMLO, ITpaBa
KOTOPOIO HapylIeHbl; NPEICTaBUTENIN; MNPOKYpPOp; POACTBEHHUKH YMEpLIEro,
paBa KOTOpPOro ObLIM HapylleHbl. Hajuiexamum OTBETYMKOM [0 3TOW KaTErOpUu
JIeN1 SIBIIAETCA JIMLO, PACIPOCTPAHUBIIEE HE COOTBETCTBYIOIINE JAEUCTBUTEIBHOCTH
NopoyYall¥e CBEICHHs; B Ciy4asx pacrnpocTpaHeHus cBeaeHuii B CMU: aBrop
nyonukanuu 1 CMU, B koTopom Obljia pacnpocTpaHeHa HH(OpMaLKs; UCTOYHHUK,
€CJIM OH yKa3zaH B myOnmkauuu; penakuus CMU; yupenurens CMU; B ciyyasx,
KOI/Ia CBEACHHUS OBLIM PAcHpOCTpPaHEHbl PAOOTHUKOM OT MMEHH OpraHHM3alluHy,
IOPUIMYECKOE JIUI0, B KOTOPOM pabOTaeT yKa3aHHOE JIULIO.

8. Hcren mpu BbIOOpE crmocoba 3aluThl YECTH W JOCTOUHCTBA JIOJKEH
PYKOBOJICTBOBATbCSI OOCTOSATENBCTBAMH CBOETO KOHKPETHOTO CIopa, TpeOys Tex
Mep 3alIUThI, KOTOPBIE B TIOJHOM 00bEME BOCCTAHOBST €ro npasa. OJHAKO caMbIM
pacnpoCcTpaHEeHHbIM TpeOOBaHMEM B JIaHHOM KAaTeropuM JieJd  SIBJISIETCS
ONPOBEP)KEHUE PACHPOCTPAHEHHBIX HE COOTBETCTBYIOIIUX JIEUCTBUTEIBHOCTH
MOpOYaIlUX YeCTh U JOCTOUHCTBO CBEJICHU.

9. B mpenMer AoKka3blBaHUS MO JieJaM O 3alIUTE€ YECTH U JOCTOMHCTBA
BXOJAT CIEAYyIOIIME OpUANYEcKue (PaKTbl, YCTAaHOBJIEHHE KOTOPBIX BIIEYET
YIOBJIETBOPEHUE TAKUX MCKOB: (DAKT paclpOCTpaHEHUs] OTBETYUKOM CBEJICHUN 00
WCTIE, TMOpOYAIIMA  XapaKTEp ITUX  CBEICHUW, HECOOTBETCTBHE  UX
JNENUCTBUTENBLHOCTH, (DaKT pacnpoCTpaHEHUs! CBEACHUI MMEHHO 00 HCTIE U (akT
pacnpocTpaHeHusi CBEIEHWH MMEHHO OTBETUYMKOM. Benb Hamuuue TOJIBKO BCEX
(bakToOB JeaeT BO3MOKHBIM BBIHECEHHE TMOJOXKHUTEILHOTO PELICHUS MO JaHHOM
kareropuun nein. CienoBaresbHO, IMEHHO OT MPOLECCa TOKa3bIBAHUS UX HAJWYUs
3aBUCUT UCXOJ JIETa.

10. B Bompoce noka3piBaHMsI BO3HUKAET OOJIbLIE BCEro MPOOJIEMHBIX U
CIIOPHBIX BOIIPOCOB, KOTOPBIE HETAaTUBHO BJIMSIIOT HE TOJIBKO HA CTATUCTUKY, HO U
Ha o0llee MOHMMAaHWE pEaJbHOW 3alUThl HEHMMYIIECTBEHHBIX IpaB TpakIaH.

OCHOBHBIMH HpO6HCMHBIMI/I ACIICKTaMH JOKa3bIBaHUA SABJIAIOTCSL: q)aKT
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pacnpocTpaHeHus; (aKT pacIpOCTPAHEHHS] CBEJACHUH WMEHHO 00 UCTIIE;
opoyJaIuii Xapaktep. YeTkne aaropuTMbl U MOAXOAbI K HHTEPIPETAUNA TEX WU
WHBIX JIOKa3aTeJIbCTB CYJOM IIOMOTaroT c(opMHpOBaTh €IMHOOOpa3ue B
MPaBONPUMEHHUTEIILHON TIPaKTUKE MW YCTPAHUTHh NPOTHBOPEUUBHIC CyacOHbBIE
pelIeHusl, OJJHaKO HE CTOMUT 3a0bIBaTh O MojoxkeHusx cT. 67 I'TIK PD o tom, uto
«CyIl OILICHMBaeT JOKa3aTeJbCTBA II0 CBOEMY BHYTPEHHEMY YOEKICHHUIO,
OCHOBAaHHOMY Ha BCECTOPOHHEM, ITOJHOM, OOBEKTHBHOM M HEMOCPEICTBEHHOM
WCCJIEIOBAHUM MMEIOIIUXCS B JIeNie JToKa3aTenbcTB. Hukakue jgokazarenbcTBa He
UMEIOT IS Cy/la 3apaHee YCTAHOBJICHHOW CUIIbI). [103TOMY Cy/ibsi OCHOBBIBASICH Ha
npeablayel cy1eOHOM MpakTUKE BCE-TAKU JOJDKEH K KaKIOMY JIeNIy MOAXOIUTh
WHUBUyaJIbHO U MaKCUMaJIbHO yuuThiBaTh npaktuky ECIIY, koropas siBisieTcs
0oJiee MPOTPECCUBHOM IO ATOU KaTEropuu Jedl.

11. CyneOHoe pelieHHe O 3alUTe YECTH U JIOCTOMHCTBA MOMHUMO OOITUX
TpeOOBaHMI, JIOJDKEH OTBEYaTh  CHEHHAIbHBIM, KOTOpbIE  OOYCIIOBJICHBI
cnenuukoil paccmaTpuBaeMoil kareropuu jaen. Cpeaum HHX: 00s3aTeabHOE
yKa3aHue crnoco0a OMpOBEPKEHUSI WU YHUUTOKEHHUS MaTePUAIbHBIX HOCUTEICH,
CPOK BBITTOJHCHHUS YKa3aHHBIX JICWCTBHH, TPH HEOOXOIUMOCTH — TEKCT
OTIPOBEPXKCHHUSI U pa3Mep KOMIIEHCAIIMU MOPAJIbHOTO Bpela W YOBITKOB. JTa
cnenupuka 0OYCJIOBJIEHAa  COOOPAKEHUSIMH  MPOIECCYaTbHOM  SKOHOMUH,
OCOOCHHOCTHIO W Ba)XHOCTBIO 3aIllUTHl YECTH M JIOCTOMHCTBA, W CIY)KUT, B
KOHEYHOM cyeTe, Hanbosee (HEKTUBHON W pa3yMHOHM 3allluTe MpaB M CBOOO
rpaxaH, oOpamarluxcs K CyAeOHON BIACTU 3a 3alIUTON HApYIICHHBIX WU
ocnapuBaeMblx mpaB. HeucnonHeHue, YaCTUYHOE  HEUCIOJHEHUE  WJIU
HEMPaBUJIILHOE UCIIOJIHCHHE CHEIUaIbHBIX TpPEeOOBAaHUH, TMPEABSIBISIEMBIX K
Cy1IeOHOMY pEIICHUI0, MOXKET IOBJIeYb 3a COOON HE TOJIbKO YIIEMJICHHE TMpaB
YYaCTHUKOB CYJEOHOTO TIporiecca, HESICHOCTh B TMOPSIAKE €ro MCIOJHEHUS,
HETOJIHOTY COJEpKaHUS U CTPYKTYpPhl, HO M €ro OTMEHY B BBIIIECTOSIICH
HWHCTAHIINH.

IlpakTHyeckass 3HAYUMOCTh WCCJICIOBAaHHUS COCTOMT B TOM, HYTO

INOJIYYCHHEIC PE3YJIbTAThI MOI'yT HCIIOJIB30BaTLCA B Hp&BOTBOp‘IGCKOﬁ
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JESTEIIbHOCTH IO  COBEPILIEHCTBOBAHUIO (EACPaTbHOTO M  PErHOHAIBHOTO
3aKOHO/IATEIbCTBA, PETYJIUPYIOIIET0 BOMPOCHI 3AIIUTHl YECTH M JOCTOMHCTBA
rpaxgad B cyaax. Copgepxamuecss B pa0oTe HaydHble TIOJIOKEHHS U
BbIpa0OTaHHBIE HA MX OCHOBE PEKOMEHIAIMM MOTYT OBITh HCIOJIb30BAHBI NPHU
MOJTOTOBKE HAYYHOU M Y4EOHO-METOINYECKOM JINTEpaTyphl.

AnpobGanus padorbl. HekoTopble MOJI0KEeHUs U pe3yJIbTaThl MaruCTEPCKOM
paboThI OBUIH OTPaXKEHBI B ABYX MyOIHUKAITHIX:

«CTOpoHBI B JeNax O 3alldTe 4YecTu M JocTouHCTBa» (cOophuk I
MexayHapoIHON Hay4yHO-TIPAKTUUECKO KoHpepeHn «Hayunble nccienoBanus:
BEKTOPHI pa3BUTH»). B cTaThe paccMaTpuBaroTCs BOIMPOCHI HAJICKAIIUX HCTIIOB
U OTBETYUMKOB B J€Jlax O 3allUTe YECTH M JOCTOMHCTBA, PACKPBIBAIOTCS
OCOOCHHOCTH TpeOOBaHMM K JIMIIaM, KOTOpbIE MOTryT oOpamatbCi B CyA 3a
3alIUTON YECTU M JOCTOMHCTBA, a TAK)KE aHAJIM3UPYIOTCSI OCHOBHBIE NMPOOJIEMBI,
BO3HUKAIOIIME NPU ONPECIICHUU HaIJISKAITUX OTBETUUKOB.

«OCcoOEHHOCTH COZIepKaHUs CyIeOHOTO PEIMICHHUS 110 JAesiaM O 3aIUTe YECTH
u pocromHcTBay (coopuuk Xl MexnyHapogHoil Hay4HO-TIPAKTUYECKOU
koHpepenuuu «Hayka, oOpa3oBaHue, OOIIECTBO: TEHJCHIIMM M TEPCIEKTHUBBI
pa3BuTUA»). B cTatbe momHMMAaETCs BONPOC OCOOEHHOCTEH CyaeOHOro pelieHus
10 JIeJlaM O 3allUTe YECTH U JIOCTOMHCTBA, @ UMEHHO €ro Pe30JIOTUBHON YacTu,
TaKk KaKk WMEHHO B HEH COJep)KaTcs KIIIOYEBBIC IMOJIOKEHUS, KOTOPHIC
oOycnaBnmuBaloT A(G(EKTUBHOCT, W PE3YJIbTAaTUBHOCTH 3aIUTHI YECTU U
JIOCTOMHCTBA TPAXKIaH B CY/IC.

CTpykTypa padoThl COCTOUT U3 BBEICHUS, TPEX TJaB, 3aKIIOUEHUS, CITUCKA

VCIOJIb30BaHHOM JINTEPATYPHL.
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I'JIABA 1. TEOPETUYECKHE OCHOBBI CYJIEFHOM 3AIIIATHI
YECTHU 1 JOCTOUHCTBA I'PAXKIAH

1.1. IlonsATHe 4YecTH W JAOCTOMHCTBA, KAaK COLHAJIbHO-NPABOBBIX
KaTeropuim

CrpeMuTenbHOE pa3BUTHE MHPOPMALMOHHOTO MPOCTPAHCTBA B MUPE U €0
BJIUSIHUA HA KU3HBb U MPaBa YEJOBEKA TPEOYIOT aKTUBHOI'O YCOBEPIIEHCTBOBAHUS
3aKOHOJATEIbCTBA, KACAOIIErOCs PETYIMPOBAHNS FOPUINYECKHUX ACTIEKTOB B 3TOM
cthepe. B 310l CBA3U OJJHUM U3 CaMbIX BOKHBIX U BOCTPEOOBAHHBIX IOPUIUUECKUX
BOIPOCOB SIBJIIETCA 3allldTa 4YE€CTH M JOCTOMHCTBAa rpaxnaaH. Tak, ocoboro
BHUMAaHUS 3aCIyKUBaET MpodieMa CyIHOCTH MOHITUH «YECThb» U «IOCTOUHCTBOY,
KOTOpbIE MOCIIETHEE BpEMs BCE Yallle CTAHOBSTCS MPEIMETOM 3aIllUTHI B CyAax B
CBSA3M C IOCATATEIbCTBOM HAa HHUX B ceTU VIHTEpHET, MeyaTHBIX W3JaHUAX, Ha
paauo u teneBueHur. OTCYTCTBUE HOPMATUBHOTO ONPENENIECHUs 3TUX MOHITHI 1
MHO>XECTBO JMCKYCCHl B IPaBOBOM JOKTPUHE, KACAKOUIMXCA 3TOr0 BOMNPOCA,
TpeOyeT 00O0OIIeHHs] MO3UIMM MO JaHHOMY BoIpocy. Tak Kak HEBO3MOXKHO
BbIpaO0TaTh 3(HPEKTUBHBIN MEXAHU3M 3aIUTHI YECTH U JOCTOMHCTBA IpaxaaH 0e3
YETKOIO0 MOHUMAHUS CYIIHOCTH 3TUX MTOHATHUH.

[Ipexne Bcero, Hy’KHO OTMETHUTh, YTO «YECTh» U «JIOCTOUHCTBOY» SIBISIOTCS
MHOTOTPAHHBIMU  COLMAJIbHO-TIPABOBBIMU  KaTETOPHUSIMHU, TPEACTABICHUS O
KOTOPBIX (POPMUPOBATIUCH B MPOLIECCE HPABCTBEHHOTO, KYJIBTYPHOTO, IPABOBOTO U
COLIMAJIBHOTO CTAHOBJIEHUS O0OIIEecCTBA M KOTOPbIE B O3TOH CBSI3U HMEIOT
bunocodckuit, mMpaBOBOU, COMMOIOTUYECKUN U STUICCKUN XapaKTep.

HecMoTpst Ha Bce MOMBITKH OTOXIECTBICHUS 3THX KaTEropui, K MpuUMepy

TakuMu ydeHbIMH, Kak B. Ocanuuii, 1.C. Hoii, JI. Cyrauos, A. ITMOHTKOBCKUI 1



13
Jp., OOJBIMMHCTBO HCCIEAOBATENIed BCE-TAKH CKIOHSIOTCS K TOMY, YTO 3TO
CaMOCTOSATEILHBIC TIOHATHS, HEPA3PHIBHO CBSI3aHHBIC MEKTY COOOM.

CrnoxxHast mpupoja MOHATUI 00SI3bIBAET K CTPYKTYPUPOBAHHIO MOIAXOOB K
ompeneIeHno X cymHoctH. OGpatuMes k ucciaenoBanmio B.H. Bapcykosoit,
KOTOpasi BHICKA3bIBAEMbIE B HAyKU MO3UIIMHU IO JAHHOMY BOMIPOCY JEIUT YCIOBHO
Ha TEOpHUI0 «OOBEKTHMBHOM OILICHKHW» U TEOPUI0 «OOBEKTUBHO-CYOBEKTUBHOM
OLICHKM» IO OTHOIICHUIO K MOHSITUIO «YECThY» U TEOPUIO «CYOBEKTUBHOMN OLCHKN
U TEOPUI0 «OOBEKTHUBHO-CYOBEKTUBHOW OIICHKHW» MO OTHOIIEHUIO K TOHSTHIO
«IOCTOMHCTBO». M3 Ha3BaHMI TEOPHUI MOKHO MOHSThH, YTO UCCIIEAYEMbIE MIOHATHS
paccMaTpUBAIOTCSl WIM B OJIHOM OIPEACICHHOM AacIleKTe WM B COBOKYIHOCTH
JIBYX aCII€KTOB.

Tak, B ciyyae C TOHATHEM «YECTh» B OOBEKTHUBHOM acCIEKTE €€
MPEACTABISAIOT, KaK OLIEHKY MOPaJIbHO-TIOJUTUYECKUX, 3THUYECKUX, COLIMAIbHBIX
KaueCTB M TOCTYIKOB JIMYHOCTH TOJILKO CO CTOPOHBI 00IIecTBa (CTOPOHHUKHU -
N.C. Hou, B.M. CenoB, M.H. Maneuna, W.A. [wopsarun, Bb.T. besnenkun,
AM. DppeneBckuit u ap.). HecocToSTenbHOCTh TEOpPHM — BBIPAXKACTCS B
CIIeAYIONIEM: IPEHEOPEratoTCs JIMYHbIC KaueCTBA YeJIOBEKa, aBTOPHI HEOTHOPOIHO
BBICKA3bIBAIOTCS IO OTHOILICHHIO K HOCUTENI0 «4ecTu» (y OJHUX — TOJBKO
YEeJOBEK; y JPYyrUX — U IOPUIAYECKOE JIUI0), HET YETKOro MoAxoja K
XapaKTePUCTUKE Ka4eCTB, KOTOPhIE OLIEHUBAIOTCSI OOIIIECTBOM.

bonpmmacTBO mccnenoBareneit (A.B. bensasckuii, H.A. Ilpuasopos,
X.II. MannanoBa, A.Jl. AnucumoB, A.A. Bmaco, C.C. OMeIbUCHKO,
N.B. Teneruna, B.JI. Henwibamok, P.A. Credanuykx, I'.JI. banmzenanse,
B.H. Ceepanuuecenko u Ap.), B ToM uucie B.H. bapcykoBa, paccMmarpuBaior
MOHSATUE «YECTh» B COBOKYITHOCTH [JIBYX acCleKTOB — OOBEKTHMBHOTO U
cyoObekTuBHOTO. MCXOMs ™3 Takoro KOMIUIEKCHOTO —TMOAXOAa, «YECTh)
paccMaTpuBaeTCs, KaK BBICOKas OOIIECTBEHHAs OIEHKA Ka4yeCTB, MOBEIACHUS U

IIOCTYIIKOB 4YCJIOBCKA, OCHOBAHHAsA Ha KOHKPCTHBIX MOPAJIbHO-3THYCCKHUX,

! Bapcykosa B.H. IlpaBo Ha 4ecTb M AOCTOMHCTBO: 0coOeHHOCTH cozaepskanusi / CoBpeMEHHOE MpaBo.

2015. Ne7. C309.
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COLIMAJIBHBIX M MOJUTHYECKUX YCTOSIX OOIIECTBA B ONPEIEICHHBIM HCTOPUYECKUI
NepUoJl, U BMECTE C TEM, KaK BBICOKAas CaMOOIIEHKa, TO €CTb OCMBICIECHHUE
JMYHOCTHIO OOIIECTBEHHOTO IPU3HAHUS.

BnacoB A.A. yTBepkaaeT, 4TO OObEKTUBHBIM KOMIOHEHT MOHATUS «YECTh»
3aKJIIOYAETCSl B OLEHKE, HMMEIONICH YCTOWYMBBIM XapakTep, M Kacarouleincs
JMYHOCTHU B LIEJIOM WJIH OTACJIBHBIX €€ CTOPOH. XapaKTEP OLEHKHU OINpPEAEIseTCs
KOHKPETHBIM HCTOPHYECKUM IEPUOJIOM, KOTOPOMY CBOWCTBEHHBI OCOOECHHBIE
HPaBCTBEHHbBIE U OOIIECTBEHHBIC SIBJICHUS, UCXOJI1 M3 KOTOPBIX U (hopMuUpyeTcs
OIICHKAa O MECTE M POJIA YEJIOBEKA B CUCTEME ITUX OOIIECCTBEHHBIX oTHOmEeHHi . K
IPUMEPY, B XPUCTUAHCKOM OOLIECTBE CAMOYOHIICTBO CUMTAETCA OOJIBIIMM IPEXOM
¥ OOIIECTBO OCYK/Ia€T TaKOM MOCTYIOK U PACLIEHUBAET KaK CJIa00CTh CUIIBI BOJIU U
COOTBETCTBEHHO Oecuecte. B Tpanuuusx SIMOHCKHX CaMypaeB, CaMOYOHMIICTBO
CUMTAETCA TMOYETHBIM YXOAOM U3 XKU3HM W MaJIOJyIIHME B 3TOM JEHCTBUHU
cuuTaeTcsi 0eCYEeCTHEM.

UTo xe kacaeTcsi CyObEeKTUBHOTO acnekTa, To 1o MHeHuto A.J[. AHMCUMOBa
OH TPEICTaBIIET COOOM «CIOCOOHOCTh YEJIOBEKa OLIEHHWBATh CBOM IMOCTYIKH,
NOJABJISATH B ce0€ 3roMCTUYECKUE, O€3HPABCTBEHHBIE CTPEMIICHHSI U HaMEpeHUs,
JIECTBOBAaTh B HPABCTBEHHOW >KU3HU B COOTBETCTBUU C NPUHATBIMU B 3TOM
0GIIeCTBE MOPATBHBIME HOPMAMH, TIPABUIAMH M TPEOOBAHUSIME» .

Takum oOpa3oMm, Teopus «OOBEKTUBHO-CYOHEKTUBHOM OIIEHKH» HMEET
Oonee TMONHBINA, KOMIUIEKCHBIM XapakTep H OTOOpakaeT MHOTOMOJISPHOCTD
KaTeropuu «4ectb». OqHako He0OX0IUMO YTOYHUTH HECKOIBKO MOMEHTOB.

Hekortopsle uccienoBarenu 0ojiee MMPOKO TPAKTYIOT MOHITHE «YECTh» U
BBIJICTISIIOT, TaK HA3bIBAEMYIO «BHYTPEHHIOIO CTOPOHY YECTH», K KOTOPOM OTHOCAT
MOpAJIbHBIE, TYyXOBHBIE, COIIMAJIBHO 3HAYMMbIE KauecTBa JMYHOCTH, a TaKkKe
MOTHUBBI, 1I€JIU, KOTOPHIMA OHA PYKOBOJCTBYETCS, IPU COBEPIICHUU HEKUX
nocTynkoB. Takol MNOAXOJ HMMEET MECTO ObITh, XOTS M HE MOJACPKUBACTCS

OONBIIMHCTBOM IMpaBOBEAOB, TOYKY 3PCHHA KOTOPLIX MOAACPKHMBACM H MBI. Tak

! Biaco A.A. [IpobGnembl cyaeOHOM 3aIUTHl YECTH, JOCTOMHCTBA M JICIIOBOM pEIyTaIllu: aBToped. JHC.
...J-pa ropug. Hayk. — M. 2000. C.25.
AnucumoB A.JI. YecTb, JOCTOMHCTBO, A€NIOBask pemyTalys noj 3amuTtoi 3akona. M.: Hopma. 2004. C.24.
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KaK ompesencHue ¢pakTa HapyIIeHHs MpaBa Ha Y€CTh W JIOCTOMHCTBO B CyJaX M TaK
BBI3BIBAET MHOXECTBO CJIO0XHOCTEHU, a4 «BHYTPEHHIOK CTOPOHY» OIPEICIUThH B
KOHKPETHOM JIeJI€ U TMOJITBEPIUTh JI0KA3aTEIIbHO OYy/IET €Ille CIOKHEE.

Takke BBI3BIBACT M s BOIMPOCOB YTBEPKACHUSI HEKOTOPHIX MPaBOBEIOB,
KOTOPBIE OTOXJACCTBISIOT CYOBEKTUBHYIO COCTABJISIONIYIO TOHSTHS «YECThY» C
MOHSTUEM «JIOCTOMHCTBO». Ha Ham B3MJIsA, 3TH JBa TOHSTHS SIBISIOTCA
CaMOCTOATEILHBIMU U HE MOTYT OBITh COOTHECEHBI Kak o0iiee u yactHoe. M 310
CTaHET OYEBU/IHO MOCJIE AHAIN3A CYITHOCTH MOHATHUS «JOCTOMHCTBOY.

[ToHsTHE <« JIOCTOMHCTBO» HMMEET TaKyl K€ CJIOXHYI0 MNPHUPOSY, KaK U
noHsATUE «4ectu». [103TOMy M HE YAMBUTEIBHO, YTO MPABOBEAbI A0 CHUX MOp HE
MPUIUIA K COTJIAIIEHUIO 10 3TOMY BOIpocy. PaccMOTpuM JIB€ yCIOBHBIE TEOPUU K
ONPEAEIECHUIO 3TOTO MOHATHUA, KOTOphIE npeanaraet HaMm B.H. bapcykoBa: Teoputo
«CyOBEKTHBHOI OLCHKI» U TEOPHIO «OOBEKTUBHO-CYOhEKTUBHOM OLICHKH» .

CTOpOHHUKH  Teopuu  «0O0bekTUBHOM  oneHkw»  (A.  OcCMOHOB,
K.A. llaxmanaeB, B. BopTHUK) mpuaepKUBatOTC MHEHUS, YTO «IJOCTOMHCTBO» —
ATO OCO3HAHUE CAMHM YE€JIOBEKOM M OOIIECTBOM €r0 HEOMOPOUYECHHBIX MOPATbHBIX
Y MHTEJUIEKTYAJIbHBIX Ka4eCTB. TO €CTh JOCTOMHCTBO OMPEAEISAETCS HE TOJIBKO U
HE CTOJBKO CaMOOIIEHKOMW, KakK, B TIEPBYIO0 Ouepe/ib, 0ObEKTUBHBIMU KaueCTBAMU
4eJI0BeKa, MOJIE3HBIMU JJI 00111eCTBa.

Tak, B. BopTHUK 1OJ JOCTOMHCTBOM YEJIOBEKAa IMOHUMAET IIEHHOCTh
OTJIEJIbHOTO WHJIMBHJIA, COBOKYITHOCTh T€X €r0 JYXOBHBIX, (DU3NYECKUX KAYECTB,
KOTOpbI€  OTBEYAIOT MOTPEOHOCTSM  JAHHOTO  OOINeCTBA U MOITOMY
paccMaTpUBaIOTCS MOCIEAHUM KaK LCHHOCTB .

Takoil moaxod MMeeT MeCTO OBITh, OJHAKO OH paccMaTPHBACT IOHITHE
«JIOCTOMHCTBOY» HECKOJIbKO OJTHOOOKO U HE YUUTHIBAET PsiJl ACTIEKTOB.

Bropas teopusi — «00BEKTUBHO-CYOBEKTUBHON OIIEHKW», HA HAIl B3I,
Oomnee moHAs, YeM TPEAbIAYIas, MOITOMY M SIBISETCS HAa CETOIHSIIHUN JeHb

oosiee pacripoctpanenHoi. Ee mpuaepxusatotcs B.A. bmomkun, B.I1. TyrapuHos,

! Bapcykosa B.H. IlpaBo Ha 4ecTb M AOCTOMHCTBO: 0coOeHHOCTH cozaepskaHusi / CoBpeMEHHOE MpaBo.
2015. Ne7. C40.

2 Boprank B. A. YecTb M TOCTOMHCTBO JINYHOCTH Kak OOBEKT YroJOBHO-NIPAaBOBOM oxpaHbl // BecTHuk
HanuonaneHolt akanemun BHyTpeHHUX Aen Ykpaussl. 2000. Ne 4. C. 148.
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H.A. TIlstak, H.A. Ilpuasopos, A.B. bensasckuii, .M. Pynunckuii,
N.N. Comonkua, W.I. ®wunanosckuii, A.A. Bmaco, A.JIl. AHHCUMOB,
M.JI. IenmtorTro, N.C. Hoii u ap. CyTb €€ COCTOUT B TOM, YTO HJOCTOMHCTBO
paccMaTpUBaeTCAd KakK COBOKYNMHOCTh TPEX COCTABISIONIMX: IIEHHOCTh BCSIKOTO
YyeJloBeKa KakK JIMYHOCTH, HE3aBUCUMO OT €€ KaudecTB; 0c000€ MOpalibHOE
OTHOIIICHHE YEJIOBEKA K caMOMYy ceOe M OTHOILICHHE K HEMY CO CTOPOHBI OOIIECTBA,
B KOTOPOM IMPU3HAETCS IEHHOCTh JINYHOCTH.

Takxe HYXHO OTMETHTh, UYTO KaK M TIOHATHE «YECTh» ITOHATHE
«JIOCTOMHCTBOY» UMEET JIBa KOMIIOHEHTa: 0ObEKTUBHBIN U CYOhEKTUBHBIN.

OOBEeKTUBHBIM AaCIIEKT IIOHSATHSA «JIOCTOMHCTBO» BKJIFOYaeT B ceOs:
1) aGCoMOTHYIO IIEHHOCTh YEJIOBEKAa, HE3aBUCHMO OT €r0 JIMYHOCTHBIX KadecTB. U
Hajguyue o0sA3aTeNbHO TAaKOro IOKa3aTess, Kak MPU3HAHME TaK Ha3bIBAEMbBIX
HEOTHEMJIEMBIX IIpaB YeOBeKa — Ha YKHU3Hb, 3JI0POBbE, CUACThE, CBOOOIY, TPY/I,
YAOBJICTBOPEHUE MaTEpPHAIbHBIX W JIYXOBHBIX ITOTPEOHOCTEH, CIPaBEIJIMBOCTD,
PaBEHCTBO U T.1; 2) JIMYHOE JOCTOMHCTBO, KaK LIEHHOCTh OJHOTO KOHKPETHOIO
YeJoBeKa; 3) JOCTOMHCTBO 4YEJIOBEKA KakK MPEJACTABUTENS ONpeaeICHHOU
COIMAILHOM TPYMIIbI (HALUU, dKEHILIUHBI, IETEH, YUUTEIIeH U T.1.).

CyOBbeKTUBHBI acleKT - OCO3HAaHWE HWHIWBHJIOM CBOEH IIEHHOCTH Kak
YeoBeKka BOOOINE, KOHKPETHOM JIMYHOCTH, IIPEACTABHUTEINS OIpEIeIICHHON
COIMAJIBLHOM Tpymnmbl (Kjacca, HAlUM U T.JA.). Takke 3Ta CTOpOHA JOCTOMHCTBA
CBSI3aHa CO CIIOCOOHOCTBIO 4YeJOBEeKa JCHCTBOBAaTh, HCXOJSI M3 MOPATbHBIX
MIPUHIIUIIOB U HOPM OOIIIECTBA, B KOTOPOM OH CYIIIECTBYET.

Hecmotpst Ha TO, 4TO B ATOH Teopuu HauOoyiee TOJHBIM 00pazoM
OTOOPaKEHBI TPaHW TOHSATHUSA <«JIOCTOMHCTBO», OCTAeTCA PSi JAUCKYCCHOHHBIX
BoripocoB. K mipuMepy, sBisieTcs M 4YEJIOBEK €IWHCTBEHHBIM HOCHUTEIEM
JIOCTOMHCTBA WJIM MO>XHO PacCMaTpUBaTh M KOJUIEKTUBHBIE TPYIIbI, K IPUMEPY,
HapOJIbl, TOCYJIapCTBO UM MHUPOBOE cooOmiecTBo. Ha Ham B3rmsia, Takas TOYKa
3pEHHS UMEET MECTO OBbITh, OJTHAKO B KOHTEKCTE MTPABOBOM KAaTErOPHUH U KakK IpaBa
Ha 3alIUTy JOCTOMHCTBA, HEOOXOAMMO OCTAHOBUTCS HA OJHOM CYOBEKTe —

YCIOBCKC.
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Taxxxke Hekoropeie mnpaBoBensl (H.A. IlpunBopoB, A.B. bensBckuid,
A.B. 3enenykun, WU.M. Cononkun, W.I'. ®unaHoBckuii U Ap.) BBIACISIIOT B
KAa4eCTBE €ILI€ OJJHOTO aCMEKTa MOHIATUS «JOCTOMHCTBO» €r0 MOPAaJIbHbBIE KaueCTBa,
IIEHHOCTHBIC OPHWCHTHPHI, JOCTONMHBIM o00pa3 xku3Hum u T.0I. Kak Ham
MPEACTABIISAECTCS, 3TH XapaKTEPUCTUKU BXOAAT B JIUYHOE TOCTOMHCTBO YEJIOBEKA U
He TpeOYIOT UX CAaMOCTOSTEILHOTO CYIIECTBOBAHMUS.

Emre BbI3bIBaeT BOMPOCHI YTBEPKIACHUE O TOM, UTO K JINYHOMY JTOCTOMHCTBY
HEOOXOJMMO OTHOCUTh HE€ TOJIBKO JYXOBHBIE (MOpajbHble, HPABCTBEHHBIC)
kadecTBa, HO U pusnueckue (U.W. Cononkun, A.llepkoBHas, N.I'. dunanoBckuid,
A Jl. AnucumoB u Ap.). Ha Ham B3misa, ¢usmyeckue KayecTBa HE MOTYT
OTPa)KaThCsl HA JOCTOMHCTBE YEJIOBEKA, TAK KAK YEJIOBEK HE MOYKET BIMSATH HA HUX
U TpaHC(POPMHUPOBATh, HCXOA U3 TpeOOBAaHUI 00IIECTBA.

[Ipoananu3upoBaB CyIIHOCTh MOHATHI «YECTh» U «JIOCTOMHCTBOY, BBIIEIUM
UX OOIIME U OTIIMYUTETBHBIC YEPThI, YTO MMOMOKET OMPEIETUTh UX COOTHOIIECHUE.

K o0muM kayecTBaM NOHSATUN «YECTH» U «JIOCTOMHCTBOY» OTHOCSITCS:

I. DrTo comuanbHO-IPAaBOBBIE HPABCTBEHHBIE KATETOPUHU, KOTOPHIE
OTHOCSITCS K JINYHBIM HEUMYIIIECTBEHHBIM OJ1aram.

2. OO0a MmoHATHUA UMEIOT UCTOPUYECKOE MPOUCXOXKACHHE U (POopMUpPYOTCH,
UCXOJII W3 YPOBHA pa3BUTHs OOINECTBA, €ro HPABCTBEHHBIX, MOJUTUYECKHUX,
MPABOBBIX U COIIMATIBHBIX YCTOEB.

3. YecTb W JOCTOMHCTBO SIBIAIOTCA COLMAIBHBIMU KaTErOPUSMH U
OTOOpaXaroT CBS3b JUYHOCTH U OOIIECTBA.

4. YecTh U JTOCTOMHCTBO SIBJISIFOTCS] TTIO3UTUBHBIMM Kaue€CTBAMU 4YEJIOBEKA U
UTPAIOT BAXXHYIO POJIb B PETYJTUPOBAHUN HPABCTBEHHBIX OTHOIIEHUN B OOIIECTBE.

5. YecTb U JOCTOMHCTBO B HEKOW Mepe SBISIOTCS TNPUOOpPETEHHBIMU
Oaramu, TO €CTh TIPH POXKIACHUU KOPPECTIOHIUPYIOTCS KaK CBOOOJBI U TOJIBKO C
ONPEICICHHBIM IOBEICHUEM YeJIOBEKa (IOJOKHUTENbHBIM WM OTPULATEIbHBIM)
PUOOPETAIOT ONPEEICHHYIO OKPACKY.

6. VIMeroT HEeUMYIIECTBEHHBIN XapakTep W HE MOTYT OBITh MPEIMETOM

HMYIICCTBCHHOT'O o60p0Ta.
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HecMoTpss Ha TECHyrO B3aMMOCBS3b TOHSATHH, BCE-TAKM OHU HWMEIOT
CYIIECTBEHHBIC PA3JIMYMsA, KOTOPbIE MW ONPEICISIOT WX CaMOCTOSITEIbHBIN
xapakrep. Cpen HUX CIEAYIOUIUE:

1. Kareropus 1OCTOMHCTBA PacCMaTPUBAETCS KAaK OJHO U3 MOHSATHN TEOPUU
ryMaHU3Ma, TOTJa KaK YeCTh HE BXOJUT B YMCIIO 3TUX MOHSITHI.

2. Yectp Kak OOBEKTUBHOE OOIIECTBEHHOE CBOMCTBO, MPEXJE BCETO,
CBSI3aHA C COLMAJIBHBIM CTAaTyCOM JIMYHOCTH, €€ COOTBETCTBHUS TPEOOBaHUSIM
KOHKPETHOTO 00111ecTBa. JJOCTOMHCTBO K€ SIBISIETCS HEOTHEMJIEMBIM CBOWCTBOM
KaXJOTO YEJIOBEKAa KaK BBICIIEW IIEHHOCTH, HE3aBUCHUMO OT TOrO, Kak €ro
OLICHUBAIOT OKPYKAIOIIHE.

3. Hamuume dectu omnpeaensercss MyTeM COMOCTABICHUS MPHUHATHIX B
oOllleCTBE HOPM U JIMYHBIX KA4ye€CTB YEJIOBEKA, €ro MOCTYyNKOB. J[oCTOMHCTBO
MPUHAICKUT JIFOOOMY YeTIOBEKY, HE3aBUCUMO OT €T'0 JIMYHBIX Ka4eCTB.

4. YecTb MOXKET MPOSIBIISITHCS BO BHEIIHUX (PopMax Mpu3HAHMS (HArpajbl,
3BaHUS U T.11.). JIOCTOMHCTBO HE HYK/IA€TCSl BO BHEIIHUX aTpUOyTax MpU3HAHMUS.

Hcxons w3 TNPUBENCHHBIX XapaKTEPUCTUK MOXKHO CHOPMYIUPOBATH
ONPEAECICHUE PACCMATPUBAEMBIX OHSATHIA.

Yectp Kak  COLMAIBHO-TIPABOBAsl KaTEropus — O3TO HCTOPUYECKHU
00yCIIOBJIIEHHOE ITUYECKOE osaro HEMaTEePUAIIBHOTO Xapakrepa,
XapaKTEepU3yIollee IMOJIOKEHUE JIMYHOCTH B OOIIECTBE, OCHOBAHHOE Ha
OOIIIECTBEHHON OIICHKE COOTBETCTBUSA €€ KayeCTB M TOBEJECHUS COLUAIBLHBIM
HOpMaM, MPHUHITBIM B 3TOM OOIIECTBE, U aJ€KBATHOIO BOCIPHUSATUS JTUYHOCTHIO
JAHHOW OLIEHKH, MOJJIEXkKAIEE 3alIUTE CO CTOPOHBI TOCYAAPCTBaA.

JIOCTOMHCTBO Kak COLUHMAIBHO-TIPABOBAs KAaTEroOpusi — 3TO HCTOPUYECKHU
OOyCJIOBJIEGHHOE 3THYECKOE OJlar0 HEMaTepUalbHOrO XapakTepa, MojJiexaliee
00s13aTEIPHON 3alllUTE CO CTOPOHBI TOCYAapcTBa, KOTOPOE, C OJHON CTOPOHBI
ONPEAENSAET YEJIOBEKA KaK BBICIIYIO LIEHHOCTb, HE3ABUCUMO OT €Tr0 Ka4yeCTB WIIH
BHEIIHUX OOCTOSITEIBCTB, & C JAPYrod — OTpa)kaeT LEHHOCTh JUYHOCTU IS

06IJ_ICCTB21 1 CaMOOCO3HAHHUE €10 CBOSH COIMaIbHOM 3HAUUMOCTH.
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Hcxons w3 BBIIECKA3aHHOTO, MOXHO CHENaTh BBIBOJ, YTO YeCTb U
JIOCTOMHCTBO SIBJIAIOTCSI MHOTOTPAHHBIMH, CaMOCTOSITEIbHBIMH ~KaTETOPUSIMH,
KOTOpBIC BKIIOYAIOT B CeOsl CyOBEKTUBHBIM W OOBEKTHBHBIA acmeKkThl. [laHHBIC
KaTerOpuy TECHO B3aUMOCBSI3aHBl W TO3TOMY HUMEIOT psii OOIIMX CBOMCTB:
OTHOCSTCSI K JIMYHBIM HEHWMYIIECTBEHHBIM OjaraM; HWMEIOT HCTOPUYECKH
OTIpE/ICTICHHBIN, HPABCTBCHHBIA XapakTep; OTOOpaXKalOT CBA3b JMYHOCTH W
o0IIIecTBa; SBISIOTCS TMO3UTUBHBIMH, MPUOOPETEHHBIMU KaueCTBaMU YEJIOBEKa,
UMEIOT HEUMYIIECTBEHHBIM XapakTep U HE MOTYT OBITh MPEIMETOM
MMYILIECTBEHHOTO 000pOTa.

OpHako, Kak Mbl BBIICHWJIHM, 4YE€CTh M JIOCTOMHCTBO HE SIBIISIOTCS
TOXXJICCTBEHHBIMU TOHSATUSMU W HMMEIOT OTJIWYUTENbHbIE 4YepThl. Tak, uecTb
MO’KHO CUMTATh COIMAIBHO — 00YCIIOBICHHBIM HEMAaTepUATIbHBIM OJIaroM, KOTOPOe
OIIPENIEISAETCS] CTaTyCOM YeJIOoBeKa, (POPMUPYIOLIUMCS Ha OCHOBAaHUM COLMAJIbHBIX
HOpM oOOmIecTBa, U OOYCJIOBJIEHHBIM OLEHKON O0O0IlecTBa JUYHBIX KadyecTB
YesoBeka. JJOCTOMHCTBO HAMPOTHB MPHUHAJICKUT JIFOOOMY UEJIOBEKY, HE3aBUCHUMO
OT €ro KayecTB M BHEUIHUX OOCTOSATENbCTB, HO €ro HaJu4yue oOyClaBIMBACTCS
COI[MAJIbHBIMU HOpPMaMHM KOHKpETHOoro ooOmiectBa. Takum 00pa3oMm, Ha
CErOJHAIIHUN JE€Hb CYIIECTBYIOT OOBEKTHBHBIE MPEANOCHIIKA K 3aKpEIICHUIO
OTNpENeNeHUs] YeCTH W JIOCTOMHCTBAa Ha 3aKOHOJATEJIbHOM YPOBHE, a TaKkKe

COBCPIICHCTBOBAHUIO MCXaHU3Ma NX 3aIlIUTHI.

1.2. CymHocTh mnpaBa Ha 4YecTb M /JOCTOMHCTBO B CHCTeMe
Cy0bEeKTHBHBIX IPAKIAHCKUX NMPaB

B nmuteparype oOpaiaercs BHUMaHHE HA TO, YTO B CTPYKTYPE COIMABHBIX
CBA3€H IMpaBa YEJIOBEKAa HAXOMATCA B LEHTPE CHCTEMBI CYLIECTBYIOUIUX B
oOIIecTBe MPABOOTHOUICHWH, a MpaBO Ha YECTh M JOCTOMHCTBO SIBJISICTCS
BOKHEHUIIIEH COIMAIbHO-TIPABOBOM IIEHHOCTBIO U TOTPEOHOCTHIO ISl JIFOOOTO
rocyapcTBa U 0011IecTBa.

[IpaBo Ha 4YecTp M JIOCTOMHCTBO SABIIETCS OJHUM M3 Ba)KHEHIIUX
CyOBEKTUBHBIX IpaB, BXOJSIIMX B CTPYKTYpYy IPaBOBOIO CTaTyca JHMYHOCTH.

DddekTrBHAs 3alMTa JUYHBIX HEMMYIIECTBEHHBIX MpaB, 0€3yCIOBHO, BOZMOMXHA
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TOJIBKO TPHU YCJIOBUM HMX 3aKpEIUICHUS M MOJOKUTEIBHOTO PErylIupoBaHus. B
YCIIOBHSIX BO3pacTaHUs 3HAUMMOCTH YKa3aHHOIO MPaBa B COBPEMEHHOM OOILECTBE
B CBSI3M C PA3BUTHEM JIEMOKPATUYECKUX WHCTUTYTOB W NPUHUMWIIOB B HAalleh
CTpaHe TpeOyeTcsi yCOBEpIICHCTBOBAHME IPABOBOTO PETyJIMPOBAHUSA IpaBa Ha
YECTh U IOCTOMHCTBO, MOBBILICHUE YPOBHS FAPaHTUPOBAHHOCTH €T0 Peau3aluu U
3AILNTBHI.

OTMeTuM, 4TO MPaBO HA YECTh U JOCTOMHCTBO HEOOXOJIUMO pacCMAaTpUBAThH
Kak oco0oe abCoioTHOE CyOBEKTHBHOE IpaBo. i TOro 4YToOBl PacCKpBITH
MOHATUE W COJEpPKAHUE IpaBa HA YECTb M JOCTOMHCTBO HEOOXOJMMO YSICHUTD,
KaKue JIEUCTBUSI MOKET COBEPIATh CyOBEKT JAHHOTO MpaBa, KAKUM JOJHKHO OBITh
ero noseneHue. OMHON U3 0COOEHHOCTEH TaKOTo IpaBa B CPAaBHEHUU C JPYTMMHU
CyOBEKTHUBHBIMH TIpaBaMHU SABISIETCS TO, YTO €ro COAEp)KaHWE€ M CYIIHOCTh
PacKpbIBAIOTCSI B MHOI000pa3nu KM3HH YE€I0BEKa, €ro ObITHUS.

B npaBoBoii Hayke HET €AUHOTO MOAX0/1a K MOHATHIO CyOBEKTUBHOIO IIPaBa,
no3toMy obOparumcs k kinaccuukamuu JILK. PadueBoil, koropas Bbiaenuia
YeTBIPE TPYMIIBI HCCIEA0BATENEH, UMEIOIIMX PA3JIUYHbIE TOUKU 3pEHUS HA TaHHBIN
Bonpoc’. Cpey HEX aBTOPBI, PACCMATPHBAIOIINE CYyOBEKTHBHOE MPABO:

o kak nputszanue (M.M. Arapkos, M.I1. Kapesa, A.M. AiizenGepr);

o KaK CpeiCTBO OOecreueHusl ONpEe/eICHHOIO MOBEACHHUS O00sI3aHHBIX
mutt (O.C. Uodde, C.B. [Toranenko);

o KaK  MEpy  BO3MOXHOIO  WJIM  JIO3BOJICGHHOTO  TOBEACHUS
ynpaBoMmoueHnHoro (H.U. Mary3os, A.B. Mainbko);

o KaK J03BOJIEHHOCTh COOCTBEHHBIX JEHCTBUH YIPaBOMOUYEHHOTO H
BO3MOXKHOCTh TpeOOBaTh OMNPENEICHHOrO TOBEACHUS OT OOS3aHHBIX JIUIL
(C.H. bparycs, A.B. Munkesuu, FIO.K. Toncroit, B.H. bapcykoga,
H.I'. Anekcanapos, M.A. ITanaases, A.JI. AHUCUMOB U 1p.).

Tak kak y Hac He ObUIO 3a/auu MOAPOOHO paccMaTpUBaTh BCE MOJIXOJbI K
MOHSATUIO «CYOBEKTHUBHOE MPaBO», OTMETUM, YTO OOJBIIMHCTBO COBPEMEHHBIX

MMpaBOBCAOB IMPHUACPIKUBAIOTCA IMOCICAHCIO ITIOJAX0/d, TAK KaK OH ABJISACTCS Ooiee

! Paduena JI. K. YecTh 1 JOCTOMHCTBO Kak 1paBoBbie kateropuu // IIpaBosenenue. 1966. Ne 2. C. 60.
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TOYHBIM, ITOJIHBIM M OTBEYAET COBPEMEHHBIM MPABOBBIM peasiusiM. OJJHaKO B HayKe
OCTA€TC OCTPO-AUCKYCCHOHHBIM BOIIPOC: COACP/KAHME IpaBa Ha 4YECTb U
JIOCTOMHCTBO HOCHUT BCE-TaAKW HETaTUBHBIA WM TO3UTUBHBIA Xapaktep? Yto
MMEETCS B BUTY.

Croponnuku mepBoro mnoaxona (b.b. UYepenmaxun, B.A. Tapxos,
C.B. Iloranenko, A.A. XmapoBa W Jp.), CUMTAIOT, YTO MPaBO Ha YECTb U
JIOCTOMHCTBO HEOOXOJMMO pacCMaTpUBaTh TOJIBKO B HETATUBHOM aCIEKTE Kak
«1paBo TpeboBaTh, YTOOBI O JIMIIE HE PACIPOCTPAHSIN JUCKPEIUTUPYIOIIHE
CBEICHHS», HCKII0UAsl IIPABO JIMIA TPeOOBATh MOYETAa M yBakeHWs» . Takas
no3uiusl 0a3upyeTcs: Ha OyKBaJIbHON MHTEPIPETALMHU 3aKOHOJATEIhCTBA, OTMEYast
TOT (akT, YTO B TPaKIAHCKOM 3aKOHOJATEIHCTBE OTCYTCTBYET ITO3UTUBHOE
pEryJIMpOBaHWE IMpaBa HA YECTb M JOCTOMHCTBO MO CXEME: MPaBOMOYMS,
00s13aHHOCTb, OTBETCTBEHHOCTb, & COJIEP>KATCA TOJBKO TOJIOKEHUSI O CyAcOHOMU
3amure Takoro mpaBa (m2 c1.150 I'paxxmanckoro koaekca Poccuiickoi
Oeneparuu (nanee — 'K P®). To ectb 1aHHOE MPaBO OMpPEACISAETCS TOJBKO Kak
OXPaHUTENIbHBIA HHCTUTYT IrpaxkaaHcKkoro npasa (ct.2, 150, 152 I'K PO).

OnHako, HECMOTPS Ha BCE TOBOJIbI, HEJIb3S COTJIACUTBCS C TAKOW MO3ULUEN.
O4eBUHO, UYTO 3aKOHOJATENIM TONUIM JIETKUM TyTeM W TpU pa3padoTKe
CyOBEKTUBHOTO TpaBa HAa YECTh U JOCTOMHCTBO Opajii BO BHUMAHHUE B OCHOBHOM
€ro HEraTMBHYIO CTOpPOHY — IIOBEIEHHE, 3alpelieHHOe OOA3aHHBIM JIULAM,
UCKJIIOYasi TpsMbIE YyKa3aHUS Ha €ro MO3UTHBHYIO CTOPOHY — IIOBEJICHHE,
JI0O3BOJICHHOE YIPAaBOMOYEHHOMY B IPEJENax BCETO MPABOBOTO CIEKTpa. JTO H
MPUBEJIO K TOMY, YTO 3TOT BOIPOC TEpeliesl B MOJE MNPaBOBOM TOKTPUHBI U
MPOJIOJDKAET pa3padaThiBaThCS MHOTHMH YYEHBIMH, HCCICIOBAHUS KOTOPBIX
OTIEPEXKAIOT B MPUHIMITMAIIBHBIX B3MISIAaX HA COBPEMEHHOE MPABO CYIIECTBYIOIIEE
3aKkoHoAaTenbcTBO P®, co3paromieecsi Ha OCHOBAHUM CTapbiX, BO MHOIOM,

COBCTCKHUX IMPUHOMUIIOB U OOI'M. HOBTOMy CCroaHsa Tak HGO6XOI[I/IM HOBBIU moaxon

! Toranenxo C.B. KOHCTHTYLHOHHOE MpaBO Ha CyAeGHYIO 3aIIMTy YECTH, AOCTOMHCTBA M IENOBOM
penyranuu / C.B. Tlotanenko, A.A. Xmaposa // Kybanckoe areHtcTtBo cyneOHon mHpopmaimu Pro-Sud-123.ru:
IOpuauyeckuii cereBoi 3JeKTpOHHBIN Hay4YHBIN xypHaiL. 2018. Nel(4). C.100.
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K PErYJIMPOBAHHUIO IIPaBa HA YECTh U JOCTOMHCTBO, PE3YJIBTATOM KOTOPOTO CTaHET
YCOBEPLIEHCTBOBAHUE IPAXKIAHCKOIO 3aKOHOIATEIbCTBA.

[Ipr TONKOBaHMM 3aKOHOJATENIbCTBA, KACAIOIIETOCA IpaBa HAa 4YECThb U
JIOCTOMHCTBO, HEOOXOJAMMO HCXOJHUTh M3 UX OCOOEHHOM COLMAaIbHO-3THYECKOU
npupoabl. B HOpMax 3akOHOAATENBCTBA YETKO MPOCIEKUBAETCS TrapaHTUs
CyOBEKTaM yKa3aHHOTO TMpaBa, 4YTO HMX TMOBEACHUE M JCATEIBHOCTh OYyIyT
HaJJIeKamuM 00pa3oM TPaBWIBHO OLEHEHBI, YTO OHH He OyAyT YIIEMIICHBI
paclpoCTpaHEHUEM B OTHOLIEHUHM MX HE COOTBETCTBYIOIIUX JACHCTBUTEIBHOCTU
ITOPOYAIMX CBEICHUM.

Ha ocHoBanum nonoxenuut cr. 152 'K P® mM0KXHO roBOpUTH O TOM, 4YTO
rpaxaaHaM «oOecneunBaeTcs peajgbHash BO3MOXKHOCTb CBOOOJHO YYBCTBOBATh
ce0st B 00ILIECTBE U C 3TOM IIEJIbIO MPUTA3ATh Ha OOLIECTBEHHOE MPU3HAHUE CBOUX
3aciyr nepes HuM»'. [IpaBo Ha 4ecTb M JOCTOMHCTBO HENb3s TPAKTOBATH TOJBKO
Kak IpaBo HA 3allUTY, TaK KaK IPUMEHEHUE CAHKLIUN K IPABOHAPYILLIUTEIO MOKHO
OCYUIIECTBUTH TOJBKO B CIy4Yae peajbHOTO CYIIECTBOBAaHUS CyOBEKTUBHOTO MpaBa,
KOTOPO€ HAPYLIEHO.

Takum oOpa3oM, MpaBO HAa YeCTb U JIOCTOMHCTBO HEOOXOAUMO
paccMaTpuBaTh KaKk B HEraTMBHOW, TaK W B INO3WTHUBHOM Kito4e. Paccmorpum
HECKOJIbKO ONPEAEIIEHUN IPABOBEAOB C TAKOM MTO3ULIUEU.

CyIIHOCTh MpaBa HA YECTh U JOCTOMHCTBO MO MHEHUIO A.JI. AHMCHMOBa
COCTOUT B «IIPaBE€ KAXKJIOI'0 IPaKJaHWHA HA HENPUKOCHOBEHHOCTb €r0 4ECTH U
JIOCTOMHCTBA W B BO3MOXKHOCTU TpeOOBaTh OT BCEX IPYIMX (QPUINYECKUX H
FOPUIMYECKUX JIUL] BO3JEPKAHUSA OT HAPYLIEHUS STOTO npaBa»2.

M.H. Manenna mnojaraer, 4rO «IO3UTUBHOE COJIEp’)KAHUE IIpaBa
rpaKIaHMHA HA 4YEeCTh, JOCTOMHCTBO, JEJIOBYK) PENyTalHUI COCTOUT U3
IIPAaBOMOYMM 110 BJIAJICHUIO, IOJIB30BAHUI0O U W3MEHEHUIO YECTH, JOCTOMHCTBA,

o 3
ACJIOBOU peIiyTalium, .

! AmmcumoB A.JL. UecTb, JOCTOMHCTBO, A€I0BAs PEMyTALUs MO/ 3aIuToil 3akoua. M.: Hopma. 2004. C.25.

2 AnncuMoB A.JL. YecTh, JOCTOMHCTBO, A€NOBAs PEIyTALHs IO 3aIIHTOl 3akoHa. M.: Hopma. 2004. C.27.

¥ Manensa M.H. JInuHble HEHMyIIECTBCHHBIC NpaBa IPaXIaH (IOHATHE, OCYIIECTBICHHE, 3al[HTA:
aBToped. AuC. ... a-pa opua. Hayk. — M. 2000. C15.
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Taxke HaMm NpenCTaBISIETCS MHTEpECHOM Touka 3peHus B.H. bapcykoson,
KOTOpas MHUIIET, YTO «IpaBO Ha 4YE€CTb U JOCTOMHCTBO COCTOMT M3 YEThIPEX
IPABOMOYMIA: BO3MOYKHOCTH M30MpaTh WHAUBUAYAIbHBIA CTWIb IOBEICHUS;
M0JIb30BAThCS COOTBETCTBYIOIIMMH HEMaTepUalbHbIMH OylaraMu; TpeOOBaTh OT
ofmecTBa M TOCYAAapCTBAa YBaXKEHHUS YECTHM M JIOCTOMHCTBA; Ipuberarb K
roCyJapcTBEHHOH  3ammre»’. IIoXOkKell  NMOSHIMH  NPHACPKHBACTCS M
M.A. [lananbeB, MO3TOMY OCTAaHOBUMCS Ha TAKOM IOAX0]1e 60see moaApoOHO.

Tak, 10 MHEHUIO HCCIEN0BATENsl YIIPABOMOUYEHHOE JIMIIO0 MOXKET HE TOJBKO
TpeOOBATh HEONPEAEIEHHBIN KPYT JUL BO3JAEPKUBATHCS OT MOCITATENbCTB HA €r0
YECTh U JOCTOMHCTBO, HO U CaMOMY OMNpPEIENATh CBOM THUII MOBEIECHUS U PEIIaTh
BONPOCHI CBOGH YACTHOM KHU3HK® (K MPUMeEpy, MPUHALIEKATh K ONpPeIeIeHHOM
CyOKyJbType, *UTh B OOIIMHE WU JIp.). DTO MPAaBOMOYME B IMPABOBOM CMBICIIE
MOKET OIPaHUYMBATBHCS TOJIBKO JIEECIIOCOOHOCTHIO W HOpMaMmH (COLIMAJIbHBIMHU,
IIPABOBBIMU, MOPAJIbHBIMH, PETUTMO3HBIMH) B OOILIECTBE.

CyTp criemyroliero mpaBoOMOYMsS COCTOUT B TOM, YTO HEMAaTe€pUaIbHBIMU
OJaraMu HEBO3MOXKHO BIJIQJIETh U PACIOpPsDKATHCSA, KaK MaTEepUaIbHBIMU, OJTHAKO
CYILIECTBYIOT MHBIE CLIOCOOBI MOJIH30BAHUS UMHU.

Peanuzanuss HemaTtepuanbHbIX  Onar  3akioyaeTcss B TOM, 4YTO
3aKOHOIIOCITYIIHBIM, HPABCTBEHHO YMCTBIA I'PakKJIaHWH MOYKET PacCUUTHIBATH HA
OOLIECTBEHHOE O0A00peHHe W yBakeHHe. Uem BbIlIE 3aciyrd 4YelloBeKa Iepea
OOIIECTBOM, TEM BBILLIE €0 COLMajbHAs OLEHKA, KOTOpas MOXET BBIPAKaThCS B
NpeMusiX, 3BaHMSIX, Harpajaax, Jbrotax M T.. BBICOKOHPAaBCTBEHHBI YEIOBEK,
KOTOPBbIM HE HapyllaeT yCTOEB OOIIECTBA, a TOJIBKO PAa3BUBAET €ro, 3aCIyKUBAET
Ha BHYTPECHHHH (TyXOBHBII) U BHEIIHUN (0OIIECTBEHHBIN) KOMGOPT.

Takxe HMHTEpPECHBIM HaM TMPEJCTABISETCS MOJHOMOYME TpeOoBaTh OT
o0IIecTBa U ToCylapcTBa YBaXXEHHUsSI YeCTH M TOCTOMHCTBa. [Ipexne Bcero, oHO
packpbIBaeTCsl B IpaBe 4eJOBEeKa Ha JTOCTOMHYIO >KU3Hb M CBOOOJIHOE pa3BUTHE

yenoBeka (ctr. 7 Konctutymuu Poccuiickoii denepanvu (nanee — Koncturynus

! Bapcykosa B.H. IlpaBo Ha 4ecTb M AOCTOMHCTBO: 0coOeHHOCTH cozaepskaHusi / CoBpeMEHHOE MpaBo.
2015. Ne7. C41.

2 Bapcykosa B.H. IlpaBo Ha 4ecTb M AOCTOMHCTBO: 0coOeHHOCTH cozaepskanusi / CoBpeMEHHOE MpaBo.
2015. Ne7. C41.
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P®), koTopoe cyliecTByeT Kak CaMOCTOATEIbHO, TaK U B KOHTEKCTE pean3aluu
npaBa Ha Y€CTb M JIOCTOMHCTBO. TO €CTh, IPaXJaHUH UMEET MPaBO TPEOOBATH OT
rocylapcTBa CO3JaHUSl TaKUX YCJIOBHUM, KOTOpBIE IMO3BOJSAT UYYyBCTBOBATH CEOs
JIOCTOIHO U CBOOOIHO pa3BUBATHCS. DTO COLMAIBLHOE U IEHCHOHHOE 0OecTeueHue,
KaueCTBEHHOE 3/paBOOXpaHEeHHE, cBoOOAa BbIOOpa mpodeccun U Tpyjaa,
0e30MacHOCTb, HEMTPUKOCHOBEHHOCTh YaCTHOM >KU3HU U JP.

BTopoii acnekT 3Toro npaBoMOYMS 3aKJIHOYAETCS B TPEOOBAHUU IpaklaHUHA
K OOILIECTBY W OTHEJIBbHBIM JIMIAM IHPaBUJIBHO OIEHUBAThb €ro IOCTYIOKU U
KAueCTBa, COOTBETCTBEHHO M YBaXXUTEIBHOINO OTHOIIEHHS K cebe. B
3aKOHOAATENBCTBE YETKO 3aKPEIUIEHO, YTO MOYKHO BBIPAKATH BOBHE TOJIBKO TY
OLIEHKY, KOTOpasi MOATBEpPXkJACHA KOHKpeTHbIMU (akTtamu. B stoii cBsasu, B.H.
bapcykoBa oTmedaeT, 4YTO TMO3UUMSA IPABOIPUMEHUTENEM B  BONPOCE
OTBETCTBEHHOCTH Tpa)XXJaH 3a «OLIEHOYHBIC CYXICHUs» SBIAECTCS HE COBCEM
BepHoﬁl. Tak kak TakuM 00pa3oM ATO SBIISIETCS JIA3€HKOM ISl HET0OPOCOBECTHOTO
37I0ynoTpeOeHnusl MNpaBOM Ha CBOOOAYy ciioBa W MHeHus. I[loatomy aBTOp
IIpeuIaraeT Ipyu pacCMOTPEHUH J1€]1 O HApYILLIEHUH IIpaBa Ha Y€CTb U JJOCTOMHCTBO,
YUHUTHIBATHh HE TOJIbKO JIMHIBUCTUYECKHUM aClEKT HENpaBIUBOM MHPOpPMaLIUU, HO U
CMBICJIOBYIO Harpysky, CTENEHb MOPaJbHOIO yiepOa, KOTOpOoe MOHECIO JIULO B
pe3yapTare paclnpoCTpaHEHUs IIOPOYAIIMX CBEACHUM, CTEINEHH IIOTEPU UM
aBTOPUTETA B OOIIECTBE U T.1.

UerBepThIM IPAaBOMOYMEM SBIETCS IIPaBO Ha  3alUTy YECTH U
JOCTOMHCTBA. B COBpeMEHHOM HAay4yHOW JuTeparype IMpaBO Ha 3alIUTYy
ONpENEIAECTCS KaK HOPMAaTHUBHO YpETYJIUPOBaHHAS BO3MOKHOCTb
YIOJHOMOYEHHOTO CyOBEKTa TMPUMEHUTh CpPEICTBAa IPABOOXPAHUTEIHHOTO
XapakTtepa Uil BOCCTAHOBJICHMS HApyLIEHHOTO TIpaBa W NPUMEHEHUS
IPEeIyCMOTPEHHBIX 3aKOHOM METOJOB ISl MpeKpalleHus IeHCTBUM, Onaromaps

KOTOPBIM TTPaBO ObLIO HAPYIIIEHO.

! Bapcykosa B.H. IIpaBo Ha 4ecTh M JOCTOMHCTBO: OCOOCHHOCTH cojepixkanus // COBPEMEHHOE MPaBo.
2015. Ne7. C41.
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B n.l. cr.l T'K P® yka3zaHo, 4TO TIpaxAaHCKOE 3aKOHOJATEIbCTBO
OCHOBBIBa€TCI B TOM YHCIE Ha HEOOXOIMMOCTH OECHpensTCTBEHHOTO
OCYIIECTBJICHUS TPAXIAHCKUX TpaB, 00OECIICYEHHS] BOCCTAHOBIICHUSI HAPYIICHHbBIX
npas, ux cyneonoi 3amutel. Takxe B ct. 150 'K PO onpeneneHo, 4To B ciydasx,
€CIM  TOTO  TpeOylT HMHTEpEeChl TIpakJaHWHA, [OpUHAAICKAIINE  eMy
HeMaTepHualbHble 0J1ara MOTYT ObITh 3aIUIICHBI.

B 3aBucMMOCTM OT TNOpsAKa 3alUThl TPAXKIAHCKUX IPaB BBIIEISAIOT:
CyleOHYyI0 3alllUTy, AaJMHHHCTPATUBHYIO 3allUTy, 3alllUTy HOTapuyca U
camozammrty. Mcxons n3 nmonoxenun cr. 152 I'K PO, perymupyromen 3amury
YECTH U JOCTOMHCTBA, HAC MHTEPECYET cyeOHass (GopMa 3alUThI, KOTOPas MOXKET
ObITh peaqu30BaHa MYTEM TMPEIbSIBICHUS HCKa B CyJ O 3alllUT€ YECTU H
JIOCTOMHCTBA.

Ucxons u3 n. | nmocranosnenus Ilnenyma BepxoBHoro Cyna P® ot 24
deBpans 2005 r. Ne 3 «O cynebHOM TMpaKTUKE MO JejiaM O 3allluTe YEeCTH U
JIOCTOMHCTBA Tpa)KJaH, a TakXKe JEJIOBOW pernyTaluu TPaKIaH U HOPUAMYECKHX
muany (manee — IMoctanosienue [Tnenyma BC P® Ne3), nmpaBo rpaxiaH Ha 3aIiuTy
YECTH M JIOCTOMHCTBA SIBISIETCA WX KOHCTUTYLMOHHBIM TpaBoM. llomoxkenws,
rapaHTUPYIOIIME KaXIOMYy I[paBO Ha CyAeOHYyI0 3allluTy CBOEH YecTu u
JIOCTOMHCTBA, 3aKperieHbl B 4. 1 ¢T. 21, cT. cT. 23 u 34, ct1. 45 Koncturyuuu PD.

I'paxxnancko-nipaBoBasi cyJaeOHas 3alIuTa OCYIIECTBIIIETCS HA OCHOBE HOPM
IPpaXKIaHCKOTO MpaBa MyTEM pa3pelIeHus cropa o rpaxaaHckoM npase. [IpaBo Ha
CyJe0HYIO0 3alIUTy YECTH U JOCTOMHCTBA — 3TO BO3MOXKHOCThH OOpAIllEHUS B CY]I C
MCKOM O 3alllUT€ Ha3BaHHBIX HEMAaTEpHAJIbHBIX OJlar, a TakKe BO3MOXKHOCTh
TpeOOBaHMS OT CyJa MPUMEHEHUS TPaKIAHCKO-NPABOBOM OTBETCTBEHHOCTH K
JIMILY, pacTpOCTPAHUBIIEMY O JPYTUX JIMLAX HE TOJBKO CBEACHUS, MOPOYAIINX HX
YecTb, JIOCTOMHCTBO WJIM  JIeJIOBYIO  pemyTaluio, HO Takxke JIoObIe
pacnpoCTpaHEHHbIE O HUX CBEACHMS, €CIIM 3TU CBEIEHUS HE COOTBETCTBYIOT
JEWCTBUTEIBLHOCTH.

Takum o0pa3oM, mpaBo Ha YeCTb M JOCTOMHCTBO, Kak aOCOIIOTHOE

CY6’I>€KTI/IBHOC ImpaBo, H€O6XO,Z[I/IMO paccMaTpuBatb KaK  AO3BOJICHHOCTD
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COOCTBEHHBIX JICCTBHUH  yNMPaBOMOYEHHOTO ¥  BO3MOXXHOCTH  TpeOOBAThH
OTIPEJICTICHHOTO TIOBEACHUS OT O0SI3aHHBIX JIMIl. 10 €CTh BO3MOXXHOCThH M30UpaTh
WHIVBUIYQIbHBI CTUIh TIOBENEHUS W TIOJB30BAaThCS COOTBETCTBYIOIIUMU
HEMAaTepUAIbHBIMU OJIaramMH, a Takke TpeOoBaTh OT OOIIECTBA W TOCyAapcTBa
YBOXEGHHUS YE€CTH M JOCTOMHCTBA W MpHUOEraTh K TOCYAApCTBEHHOW 3alluTe.
COOTBETCTBEHHO, MPaBO Ha CyAEOHYIO 3alIUTy C OJHOM CTOPOHBI MPOJOJIKAET
CYIIECTBOBATh KaK CaMOCTOSITEIbHOE CYOBEKTUBHOE MPABO, a C APYTroi — Kak OJHO

N3 COCTABJLIOINUX PCATIU3alUU IIPpaBa HAa YCCTh U JOCTOMHCTBO.

I'NIABA 2. OBINUE ITIOJIOXKEHUSA 3AIIUTHBI YECTU H
JOCTOHUHCTBA B I'PA’KJIAHCKOM CYJAOIIPOU3BOJACTBE

2.1. IlonBeIOMCTBEHHOCTD, MOJACYTHOCTh M BONPOCHI HCKOBOW TaBHOCTH
110 /1eJIaM O 3aIUMTe YeCTH M I0OCTOMHCTBA IPaXKAaH

PeasibHasi BO3MOKHOCTH 3alllUThl IpaB, CBOOOJ U HHTEPECOB B IMEPBYIO
ouepelib 00€CIEUMBACTCS HATUYMEM YETKOrO MPOIEAYPHOTO MEXaHW3Ma
peanuzanuu 3Toro mnpasa. HeoOXogumMo OTMETUTh, YTO B HPOLECCYaTbHOM
3aKOHOJIATENBCTBE HE IMPEAYCMOTPEHO CIIEHUAIBHBIX HOPM, PEryIupyrOLINX
CyleOHYIO 3alllUTy YeCTH M JOCTOMHCTBA TpakiaaH. [1o3ToMy cynbl UCXOIAT U3
HOPM MaTepHuajbHOIO MpaBa, a pa3bsicHenuil [Inenyma BC P®, oToOpakeHHBIX B
BUJIC TIOCTAHOBJICHUM, CyIE€OHBIX MPENEeACHTOB U NMpakTuku EBpomeiickoro cyna
1o mpaBam uejioBeka (nanee — ECITY).

CrneoBatesibHO, POJb CYJIEUCKOTO YCMOTPEHHUS W MPaBONPUMEHUTEIBLHON
IPAKTUKU B 3TOM BOIPOCE UIPAIOT OYEHb BAXKHYIO U MOXKHO CKa3aTh PELIAIOLIYIO
ponb. BenenactBrue OTCYTCTBUS YETKOTO MPOLECCYATbHOTO PETYIUPOBAHUSA ATOMN
KaTEeropuu Aej, IPU PACCMOTPEHUN KOHKPETHBIX CIOPOB BO3HUKAET MHOXKECTBO
BOIIPOCOB: OMNpEJEIeHUE MOABEIOMCTBEHHOCTH W MOJCYIHOCTH, OCOOEHHOCTH
MCKOBBIX TPEOOBaHUM, KPYT JIMII, YIaCTBYIOIIMX B JeJe, Crielu(uKa onpeaeacHus
peaMeTa IOKa3bIBaHMs, CTIOCOOBI pean3aIiui Cy/1IeOHBIX PEIICHUHA U .

JIns Havasla OCTaHOBHMMCSI Ha BONPOCE MOABEIOMCTBEHHOCTH, TAK KaK s
3aIUTHI JIFOOBIX TIPaB HEOOXOIUMO MOHUMATh, B KAKOW FOPUCIUKIIMOHHBIN OpraH

HEOOXOAMMO 00pamarbcs, 4YTO HMMEET OJIHO U3 KIIOYEBBIX 3HAYCHHHA IS
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MOJIOKUTENIbHOTO pa3BuTusa aena. Tak, cornmacHo cr. 134 T'TIK P® cyn Bmpase
OTKa3aTb B MPUHATAMA MCKA, €CIH PACCMOTPEHUE M pa3pPELICHUE CIopa
OpPEeayCMOTPEHO B HMHOM CcyneOHOM mopsijake. Takke MNOATBEPKICHUEM
BBILIECKA3aHHOTO SBJIIETCS OJHO M3 OCHOBAHUM JUISl MPEKpALICHUs NPOU3BOICTBA
IO JIeNly, @ UMEHHO: 3asBJICHUE JOJDKHO PAacCMaTPUBATHCS M Pa3pellaTbCsi B MHOM
cynebnom nopske (ct. 220 T'TIK P®D).

IOpuanueckast Hayka BBIIEISET, YTO MOABEIOMCTBEHHOCTh, KaK MpPaBOBas
KAaTEropus, SABJISIETCS KPYrOM IPaBOBBIX CIOPOB M HMHBIX IMPABOBBIX BOIPOCOB,
pELICHUE  KOTOPBIX  MPUHAIJIEKUAT K  KOMIIETEHLIHMH  ONPEACICHHOTO
rOCYaPCTBEHHOTO HIIM HHOTO OpraHa’

HNcxonss w3 TOro OJMH WIA HECKOJBKO IOPUCIAMKIHOHHBIX OpPraHOB
HAJIEISAIOTCSA 3aKOHOM KOMIIETEHIIMEN paccMaTpUBATh ONPEACIICHHYIO KaTETOPUIO
JeJl, IOpUANYECKas HayKa BBIACISET MCKIIOUYUTENbHYIO M MHOKECTBEHHYIO
I10IBEJOMCTBEHHOCTH®.

NcknrounTtenbHas nOABEIOMCTBEHHOCTh J€la O03HA4YaeT, YTO AAHHOE JEN0
MOKET OBITh PACCMOTPEHO TOJIBKO OJHOW M 00Jiee€ HUKAKOM IPYrol cucTteMoit
IOPUCIUKIIUOHHBIX OpPraHoB (B YaCTHOCTHU, TOJIbKO cyaamu). MHOXeCTBEHHas
MOJIBEJIOMCTBEHHOCTh HA00OPOT MpPEeayCMaTpUBaeT BO3MOKHOCTh PEIICHHS el
KaKoW-TM0O OIpeAeieHHOW KaTeropuu HE OJHHUM, a HECKOJIbKHMH CHCTEeMaMu
FOPHC/IUKIIHOHHBIX OPraHOB".

MHOK€ECTBEHHAs] MOJABEIOMCTBEHHOCTh, B CBOK OuY€pelb, JCIHUTCA B
HAay4YHOU JIUTEPATYpPE HA AJBTEPHATUBHYIO, JTOTOBOPHYIO M YCIOBHYIO, KOTOPYIO
€I€ HA3bIBAIOT UMIIEPATUBHOM.

IIpu anpTEpHATUBHOW NOABEIOMCTBEHHOCTHM 3aWHTEPECOBAHHOE JIULIO
BIIPABE IO CBOEMY YCMOTPEHHIO OOpaTUTHCA K JIFOOOMY W3 Ha3BaHHBIX B 3aKOHE
OpraHoB. JIoroBOpHOM Ha3bIBAIOT MOABEIOMCTBEHHOCTD, COTJIACHO KOTOPOW €O,

OTHOCAOICCCS K KOMIICTCHHHUH YIIOJIHOMOYCHHOI'O OpraHa, II0 B3aMMHOMY

! Ipamanckuii npouecce (rpaxaaHckoe mporeccyanbHoe npaso) Poccuu: yueGuuk / A.A. Moxos, U.B.
Bopontosa, C.1O. CeménoBa. — M.: OO0 «Opunnueckas ¢pupma koHTpakt». 2017. C53.
’r paxxnaHckuii npouecc: yueOnuk / [Tox pen. M.K. TpeymnukoBa. — 6-¢ n3n. — M.: Uznarensckuii JJom
«"opogeny. 2018. C.26.
HuopnueBa O.H. I'paxxpaHckoe mpoleccyanbHOe NMpaBo: yueOHo-meToaudeckuii kommuiekc. M.: Uzn.
uentp EAOU. 2008. C.21.
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COTJIACHI0 CTOPOH MOXXET OBITh MEpPEAaHO Ha PACCMOTPEHUE APYroro, Kpome
OCHOBHOTO, FOPUCAUKIIIOHHOTO oprasa. YcioBHas (umniepaTvBHAas)
MOABEIOMCTBEHHOCTh — MPEAYCMATPUBAET PACCMOTPEHUE J€a FOPUCAUKIIMOHHBIM
OpraHOM IIPH HAINYUH YCIOBUH, yKa3aHHBIX B 3aKOHE'.

Tak Kak 3amKTa 4€CTH M JOCTOMHCTBA IPaXXJaH BBITEKAET U3 IPa)KAaHCKO-
MPAaBOBBIX  OTHOIIEHWHM, JUIsi  KOTOPBIX  XapakTepHAa  MHOXECTBEHHAas
MOJIBEIOMCTBEHHOCTb. Y CJIOBHAsI MOJBEIOMCTBEHHOCTh MCKJIIOYAETCS, TaK KaK B
n.5 IlocranoBnenus Ilnmenyma BC P® Ne3 ykazaHo, 4TO MpeaBapUTEIbHOE
oOpalieHre K OTBETYMKY C MpPOChOOW OMPOBEpPKEHUS MMOpPOYAUIUX YECTh H
JIOCTOMHCTBO CBEJEHUN, HE COOTBETCTBYIOIIUX JCHCTBUTEIHHOCTH, HE SIBISETCA
o0s3aTeNbHBIM. JIoTOBOpHAs MOABEIOMCTBEHHOCTh HEBO3MOXKHA M3-32 OTCYTCTBUS
JIOTOBOPHBIX ~ OTHONIIEHUM MeXay cropoHamu. (Ocraercss albTepHATUBHAS
MOJIBE/IOMCTBEHHOCTb, KOTOpAas 3aKJII0YAETCsl B pa3pelleHUH Cropa B Cy1eOHOM U
B HeCyJIeOHOM Hop;m}cez.

Tak, B HecygeOHOM TOpSIKE JIMIO B OTHOIIEHUH KOTOPOTO ObUIH
pacrpoCcTpaHEHbI nopoyariue CBEJICHU, HE COOTBETCTBYIOIIIME
JNEHUCTBUTEILHOCTH, MOXET oOOpaTUThCs € TpeOoBaHHEM OO0 OMPOBEPKEHUU
yKa3aHHBIX cBefieHuM K peaakiuu CMU, B KoTopoM OHHM ObUTA pacipOCTPaHEHBHI.
Bropoii cnoco6 BHecymeOHOM 3aluThl, TPEAYCMOTPEHHBIN 3aKOHO/IaTEIHLCTBOM,
ABJIsIeTCS oOpalieHue ¢ TpeOOBaHUEM OIMyOJIMKOBAaHUSI OTBETA (KOMMEHTapHs) HA
CBEJICHUSI, TIOPOYAIME YeCTh U JOCTOMHCTBO. Bce ocTaibHbIe COCOOBI 3aIUTHI
YecTM W JIOCTOMHCTBA MPEAyCMAaTPUBAIOT TOJBKO CYACOHBIA  MOPSIOK
paccmotpenust 3Tort kareropuu gen (cr.152 I'K PO, 4. 2 cr. 45 3akoHa
Poccuiickoit deneparum «O cpencrBax maccoBor nHpopmarmm» ot 27.12.1991 N
2124-1 (nanee — 3akon o CMU).

Taxxe crmemyer oOpatuth BHMUMaHue, 4To B mopsake cT. 152 'K PO ne
MOTYT OBITH ONPOBEPTHYTHI CBEJICHHUS, COJIEPKAIIHNECS B CYIACOHBIX PEIICHUSX U

IMpUroBopax, IMOCTAHOBJICHUAX OPraHOB IPCABAPUTCIILHOIO CICACTBHUA WM APYIrHUX

! Ipamanckuii npouece (rpaXaaHcKoe mpoleccyanbHoe mpaso) Poccuu: yueGuuk // A.A. Moxos, H.B.
Boponmosa, C.1O. Ceménora. — M.: OO0 «lOpunnueckas ¢pupma koHTpakt». 2017, C.56.
[TankparoBa H.A OcoGeHHOCTH NPOM3BOACTBA IO JA€jiNaM O 3allUTe YECTH, JOCTOMHCTBA W AEJIOBOU
penyrauny // ApoutpakHsiii 1 rpaxaanckuii npouecc. 2001. Ne2. C. 16.
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MPOIIECCYATbHBIX WU WHBIX O(PHUITMANTBHBIX JOKyMEHTaX, IJIsi O0KaJOBaHUS H
OCTIApWBaHMS KOTOPBIX MPETyCMOTPEH WHOM YCTAHOBIICHHBIN 3aKOHAMHU CY1COHBIH
nopsiok’. IIpaBONpUMEHHTEIb B CBOEM TIOCTAHOBICHUN OTMEYAET, YTO B HOPSIKE
PacCMOTPEHUS JI€]T O 3aIUTE YECTH M JOCTOMHCTBA HE MOXKET PacCMaTpPUBATHCS
collepkaHMe TMpuKaza o0 YBOJbHEHHUH, a HHPoOpMalUid B  CIYKeOHOM
XapaKTEPUCTUKE — MOXET OBITh MPEAMETOM TaKoro pazOupaTenbcTBa. Takum
oOpa3oM, B BRIOOpE MOJBEIOMCTBEHHOCTH T O 3aIUTE YECTH W JTOCTOMHCTBA
HEOOXOJMMO PYKOBOJCTBOBATHCS (DAKTOM OTCYTCTBUS CHEIHMAIBHOIO TMOPSIKa
00>kaioBaHus O(PUIIUATIBHBIX JJOKYMEHTOB.

B koHTekcTe onpeneneHuss MOABEIOMCTBEHHOCTH JE O 3alluTe YEeCTH U
JIOCTOMHCTBA TPaXKJaH HEOOXOJUMO PACCMOTPETh MOJABEIOMCTBEHHOCTH JEN O
3alIUTE€ YECTH M JOCTOMHCTBA JIMIA, KOTOPOE SBISIETCA WHIWBUYaJIbHBIM
HpeIIHpI/IHI/IMaTeJIeMZ. Panee »TOT BOmpoC HE paccMaTpuBalCs B TPaKIaHCKOM
3aKOHOJATEIbCTBE M TOJBKO B CT.27-28 ApOUTpa)kKHOTO MPOIECCYyaaTbHOIO
kogekca PO (manee — AIIK P®) ormeuanoch, 4TO apOUTpakHbIE CYIbl
paccMaTpUBAIOT CIIOPBI, KacarollHecs MNPEeANPUHUMATEIbCKON NEeATeIbHOCTH, C
YYaCTHUEM JIUII, KOTOPbIE UMEIOT CTATYC MHANBUAYAIBHOTO MPEANPUHUMATES.

Ha cerognsiinuii nenp BepxoBHbiii Cyn P® nan cBou pa3bsICHEHUS IO
stoMy Bompocy. Tak, B n.3 Ilocranosnenus Ilnenyma BC P® Ne3 ykazano, 4To
apOUTPaXKHBIM CyJaM TMOJABEIOMCTBEHHBI BCE Jiejia O 3alllUTe JeJIOBOM penmyTaluu
B cdepe MNpeaNpUHUMATECIBCKOM M HWHOM HSKOHOMHYECKOW JeATEIbHOCTH,
He3aBUCUMO OT cyObekTa. COOTBETCTBEHHO, BCE€ Jela O 3alllUTe YeCTH,
JIOCTOMHCTBA U JCJIOBOM pemyTaiuu (PU3NIecKoro U IPUANIECKOTO JIMIIA, a TAaKKe
JUlla CO CTaTyCOM WHAWBUYAJIbHOTO MPEANPUHUMATENS, HE OTHOCSIIUECS K
MPEANTPUHUMATEIbCKOU 151 MHOM AKOHOMHWYECKOU NEATENbHOCTH,

MOJIBEIOMCTBEHHBI Cy/1aM OOIIeH FOPUCIUKITUH.

! ocranosnenue ITnenyma Bepxosuoro Cyna P® «O cyneOHO# mpakTHKe MO JiejlaM O 3aIlUTe YeCTH U
JIOCTOMHCTBA I'PakKAaH, a TaKKe JAEJI0BON PelyTaluy IpakJIaH U IOpUANYECKUX JUI» oT 24 despainst 2005 r. Ne 3 //
CIIC «KoncynbranTIlnocy.

2 Bopo6besa M.B. TIpoGieMbl 01BEIOMCTBEHHOCTH M TOACYJHOCTH TPAXKIAHCKHX G O 3AIlUTE JeCTH,
JIOCTOMHCTBA U JIeJI0BoH permyraruu // Poccuiickuii cyaps. 2006. Ne 11. C.30.
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B Konctutynuu P® 3akpernsieHo: «HUKTO HE MOKET ObITh JIMIICH IpaBa Ha
pPacCMOTPEHHUE €ro JieJia B TOM CYyJI€ U TEM CYlIbei, K MOJCYAHOCTH KOTOPBIX OHO
OTHECEHO 3aKOHOM». B CBSI3U € 3TUM NpH MPUHATUH 3asBJIICHUS O 3alIUTE YECTU U
JIOCTOMHCTBA K TPOU3BOJICTBY CYIbS JIOJDKEH BBISICHUTh, KaKOMY CYJIy OHO
noacyaHo. B coorBerctBuu ¢ nm. 3 n. 2 cr. 33 I'TIK P® cyn nepenaer aeno Ha
paccMOTpEHHE JPYroro cyjaa, €clid IMpU PACCMOTPEHUM JieJla B JAHHOM CYJIE
BBISICHUAJIOCH, YTO OHO OBLIO TPHUHITO K MPOW3BOJCTBY C HAPYIICHUEM IPaBUI
MOACYIHOCTH.

B ropuauueckoil Hayke 0TMEUaloT, YTO MOACYIHOCTh — 3TO pa3rpaHUyYCHUE
KOMIETEHIIUU MEXYy OTJEJIbHBIMH 3BEHBSIMU CYACOHON cuCTEeMbl (pojoBas
MOJICYJTHOCTh) U MEXKJY CyJaMH OJHOTO 3BEHa OTHOCHUTEIHLHO PACCMOTPEHHUS U
pelieHrs TMOABEIOMCTBEHHBIX UM TPAXKIAHCKUX el  (TeppUTOpHaIbHas
TIOJICYIHOCTB) .

CornacHo mpaBuiam pogoBoi noacynHoctu (ct. 24 TTIK P®) wucku mo
JieJiaM O 3alllUTe YE€CTH W JIOCTOMHCTBA PacCMaTpPUBAIOTCS PaHOHHBIMU CyJlaMH B
KauecTBe Cyjaa MepBod HMHCTaHIMH. HeoO0XoauMo Takke OTMETUTh, YTO €CIlU
CBEJICHMS, TMopodYallue 4YecTh M JIOCTOMHCTBO  TpaXkJaH, KacaroTcs
roCyJJapCTBEHHOW TailHbI, TaKWe Jeja JOJKHBI pacCMaTpPUBATHCS B BEPXOBHOM
Cylle aBTOHOMHOW pecnyOJuKH, KpaeBoM, OOJACTHOM, TOPOJCKOM CyJIe, Cyle
aBTOHOMHOM 00JIacTM WJIM aBTOHOMHOIO OKpyra B KauecTBe CcyJa IepBoO
MHCTAHIAN".

ITo oOuieMy npaBuiy TEPPUTOPUATIBEHON MOACYTHOCTH, UCK O 3aIUTE YECTH
M JJOCTOMHCTBA IPAXIAH MPEBSBISCTCA MO MECTY JKHTEIbCTBA OTBETYMKA . B
CIy4asix, €Clii OTBETUMKOM sBisieTcss opranuzanus (k npumepy, CMMU), wuck
MPEABSABIACTCS MO MECTY €€ HaxOXXJAeHHs. MecTo HaXOXKICHUS HOPUINIECKOTO
JUIla COOTBETCTBYET MECTY €ro roCy/apCTBEHHON PErucTpanudd Ha TEPPUTOPUU

PCD, KOTOpasa IMIpOBOAHUTCA, HCXOAA K3 MCCTAa HAXOXKICHHA CIro IIOCTOAHHO

! [llamanosa, P.A. [lousiTHe U Ha3HAYCHHE MHCTHTYTA MOACYIHOCTH B FPAkIaHCKOM mpomecce // Bompocs!
poccuiickoro u Mmexxaynapoanoro npasa. 2018. Tom 8. Ne SA. C. 151.
2 I'paxaHCKumil mporeccyanbbiil Kogeke Poccmiickoit deneparmu ot 14 mosbps 2002 roma Ne 138-03
(pen. ot 03.08.2018) // Cobpanue 3akononarenbctBa PD. 2002. Ne 46. c1. 4532; CIIC «Koncynprantlmocy. 2018.
I'paxknanckuii npoueccyanbHblii koneke Poccuiickoit denepanyn ot 14 HosOpst 2002 rona Ne 138-@3
(pex. ot 03.08.2018) // Cobpanue 3akononarenbctBa PD. 2002. Ne 46. ct. 4532; CIIC «Koncynprantlmocy. 2018.
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JIEUCTBYIOIIETO HUCIOJIHUTEILHOIO OpraHa, a B CJIy4yae OTCYTCTBHSI MOCTOSIHHO
JEUCTBYIONIETO MCHOJHUTEIBHOTO OpraHa — MHOTO OpraHa WIK JIWIIA,
YIOJHOMOUYEHHBIX BBICTYNATh OT MMEHHU IOPUAMYECKOro JIMIa B CHJIY 3aKOHa,
WHOTO TMPAaBOBOTO AaKTa WU YUYPEOUTEIBHOTO JOKYMEHTa, €CId HWHOE He
YCTaHOBJICHO 3aKOHOM O TOCYIapPCTBEHHOI PErHCTPALINH IOPHANYCCKUX JIAIT .

Heo6xoaumMo OTMETUTD, YTO €CIM OTBETYUKOM SIBJISIETCS JIMIIO, OCYKJIEHHOE
K JIMIIIEHUIO CBOOOMBI (Hampumep, 3a KJIEBETY WM OCKOPOJICHHE), MOACYIHOCTh
TaKoOll KaTeropuu JeJ ONpPEAENSIeTCs IO IOCIECOHEMY MECTY JKHUTEIbCTBA
OTBETUHKA 10 OCYKICHUS.

Taxxke s ed O 3aluTe YeCTH M JIOCTOMHCTBA B TPAXKIAHCKOM KOJEKCE
IPEIyCMOTPEHO PSLII IOJIOKEHHIT AllbTEPHATHBHOM TI0CYXHOCTH :

1. Uck K OTBETYHMKY, MECTO KUTEIbCTBA KOTOPOTO HEM3BECTHO WUJIM KOTOPHBII
HE UMEET MecTa XuTelbcTBa B Poccuiickoit denepaiiun, MOKET OBITh MPEbSIBICH
B CYJ [0 MECTY HAXOXKJAEHUS €r0 UMYIIECTBA WIH MO €r0 MOCIEJHEMY U3BECTHOMY
MECTY JKUTENbCTBA B Poccuiickoit denepanni.

2. WUck k opraHu3aiiy, BHITEKAIOMUNA U3 JEATEILHOCTH e (uimana WiH
MPEJACTABUTENIHCTBA, MOKET OBITh NMPEIBIBICH TAKXKE B CYJ IO MECTY HaXOXKACHUS
ee ¢umaia uiM NpeCTaBUTEILCTBA.

B cnydasx MHOKECTBEHHOCTM OTBETUMKOB, IPOKUBAKOIIUX B Pa3HBIX
MeCTaX, UCK MPEIBSBISIETCS MO MECTY KUTEJIbCTBA WJIM HAXOXIEHUS OJHOTO M3
OTBETYUKOB 10 BbIOOPY HctHa (cT. 31 ['TIK PD).

ITo uckam o 3amMTe YE€CTM U JOCTOMHCTBA TaKKE MOXKET MPUMEHSITCS
noroBopHasi noacyaHocts (ct. 32 I'TIK P®), ompepensiemas 1o corjamieHUIo
CTOPOH.

[To manHO¥W KaTeropum TPaKIAHCKUX J€JI HE NPUMEHSIOTCS IpaBUiia

uckiountensHoit (1. 30 I'TIK P®) noxcyanocrw.

't paxxnanckuii kojekc Poccutickort @enepanuu (wacth neppas) oT 30 HosOps 1994 roma Ne 51-D3 (pen.
ot 03.08.2018) // Coopanue 3akononarenbctea PO. 1994. Ne 32. Cr.3301; CIIC «Koncynsrantlnrocy. 2018.

I'paxxmanckuii mponeccyanbHbIN Kogeke Poccuiickoit @eneparu ot 14 Hos0pst 2002 roma Ne 138-D3
(pexn. ot 03.08.2018) // Cobpanue 3akoHomaTenbeTBa PD. 2002, Ne 46. c1. 4532; CIIC «KoncymsrantlLitocy». 2018.

I'paxknanckuii npoueccyanbHblil kKogeke Poccuiickoit @enepaunu ot 14 Hostopst 2002 roga Ne 138-03
(pex. ot 03.08.2018) // Cobpanue 3akononarenbctBa PD. 2002. Ne 46. ct. 4532; CIIC «Koncynprantlmocy. 2018.
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Cormacio 4.l cr. 33 TTIK P® pneno, npuHATOE CYIOM K CBOEMY
MPOU3BOJICTBY C COOJIFOACHUEM MPaBWI MOACYIHOCTH, JOJKHO OBITh Pa3perieHo
UM TI0 CYIIECTBY, XOTsI Obl B JAJIbHEHIIIEM OHO CTAHET MOJACYIHBIM JIPYTOMY CYAY.

['paxxnancko-TIpaBOBBIC OTHOIICHUSI OA3UPYIOTCS HA MPUHIUIIE CBOOOHOTO
BOJIEU3bsBIICHUA. JIF0OOMY JIHIly Kak MPUHAJJICKUT MPABO HAa OOpallleHHe B CYy]l 3a
3aIUTON CBOMX IIPaB, TaK W mpaBo Ha HeoOpamenue'. Cormacuo cr. 195 TK P®
MCKOBasi JIaBHOCTb — CPOK [IJIsi 3alllMTHI MpaBa MO KMCKY JIMIA, TPaBO KOTOPOTO
HapyIICHO.

HckoBasi [1aBHOCTh CTAOMIM3UPYET U  YNOPAJIOYMBAECT Tpa)kAaHCKO-
MPaBOBbIC OTHOILICHHUS, YKPEIUISIET JOTOBOPHYIO JUCHHUIUIMHY U 00jerdaer padborty
IOPUCUKIIMOHHBIX OPTraHOB. Y CTAHOBIIEHHWE CPOKAa UCKOBOM JABHOCTHU MOOYKIaeT
YyeJIoBeKa, IpaBa WM OXPaHsSIEMbIE HHTEPEChl KOTOPOIO HAPYILIEHbI, K 0OpaIlleHUIO
B Cyll, U CIY>KUT MHTE€pECAM JIPYroil CTOPOHBI, yCTAHABIIMBAs BPEMEHHBIE PAMKHU
TAKOTO OBPAIIEHNS, YTO CIOCOOCTBYET CTAOHMIBHOCTH IPABOMOPSIAKA B LIETOM?.

CornacHo oOieMy npasuiy, npeaycMoTpeHHomy B cT. 208 I'K PD, uckoBas
JABHOCTh ~HE  paclpocTpaHsercs Ha TpeOoBaHMS O 3alIUTe JIMYHBIX
HEUMYIIECTBEHHBIX MPaB M JIPYTHMX HEMaTepHalbHBIX OJiar, KpoMe€ CIy4daes,
MPETYCMOTPEHHBIX 3aKOHOM. Takum 00pa3oM, Ha TpeOOBaHUS O 3aIUTE YECTH U
JIOCTOMHCTBA UCKOBAsI TABHOCTh HE PACIIPOCTPAHSETCA.

Takoii mar 3akoHo1aTeNsi OOBACHIETCS 0COOBIM CTAaTyCOM U 3HAYECHHUEM JIJIst
oOIIecTBa TUYHBIX HEUMYIIIECTBEHHBIX TpaB. Takue HemaTepuaibHble Ojiara, Kak
YeCTh W JOCTOUHCTBO, SIBJSIIOTCS HEOTUYXKIAEMBIMH M OCHOBOIIOJIOKHBIMH JIJIsI
KOKJIOro 4YejJoBeKa, II03TOMY BO3MOXKHOCTh MX 3alllUThl HE JOJDKHA
OTrpaHUYMBATHCA BPEMEHHBIMU PaMKaMHU.

C pyroii CTOPOHBI, HEKOTOPBIC MPABOBEIBI. CUMTAIOT HEIEIECOOOPA3HbIM

06pamaTLc;1 3a 3aHIHTOfI 4eCTH MU AJOCTOMHCTBA UYCPC3 MACCATKH JICT, KOI'Ja

! Kysmemosa E.B. WHCTHTYT MOJACYIHOCTH B TPaIaHCKOM IpPOIECCYalbHOM mpaBe PoccHiickoi
®denepanun: auc. ... kana. ropua. Hayk: 12.00.15. — M. 2004. C.16.
I'pasxnanckuii nponecc: yueOnuk / [Ton pen. M.K. TpeymnukoBa. — 6-e u3n. — M.: Uznarensckuii Jom
«"opogeny. 2018. C.72.
¥ 3epuosa O. I'. Bompocs! cyneGHOi MPAKTHKH 3alIUTHI 9ECTH, IOCTOMHCTBA M JENOBOH PEIyTalud B
poccuiickoM 3akoHozaTenbeTBe // BecTHHK Y amyprekoro yHuBepcuTera. Cepusi « OkKOHOMUKa U 11paBoy. 2016. Ne26
(2). C.101.
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JOKa3zatenbHas 0aza OyneT yke yTpaueHa WIH TPYIHO coOMpaemas, a 3HauYCHUE
OMPOBEPKEHHUSI WIM JPYroro crocoda 3alluThl YeCTH U JIOCTOMHCTBA OYIEeT
HUBEJIMPOBAHO BPEMEHEM.

OpnHako, Mbl NpUAEPKUBAEMCS MO3MIMHU 3aKoHojAaTens. Tak Kak eciH
MOCTPaJaBIlee JUIO B CHIIy Pa3HBIX YBAKUTEIBHBIX MPUYHMH (ITOJIUT3AKIIOUCHHE,
COCTOSIHUE 3/I0POBBSI U Jp.) HE MOXET Peain30BaTh CBOE MPABO 3aAIIUTHl YECTH U
JIOCTOMHCTBA B T€YEHUE HECKOJIBKO JIET MOCIE COBEPILICHUS ITPaBOHAPYIIEHUS, OH
JIOJDKEH BOCIIOJIB30BaTbCAd MM Jaxe 1o unpowmectsun 10-15 ner. HMuaue
YHUUTOXAETCS caMa CYIIHOCTh IIpaBa Ha 3al[UTy HEMaTepUaIbHBIX OJiar.

OpnHako B 3aKOHOAATENICTBE BCE YK€ CYIIECTBYET JiBa CiIydas IPUMEHEHUs
UCKOBOM JaBHOCTU (OIMH TOJ €O JHS OIyOJIMKOBAaHUS CBEJEHUN) B Jenax,
KACAIOIINXCA 3aIIUThl YECTH U JOCTOMHCTBA'

1) Cnaydam  pacnpocTpaHeHHs  JIIOOBIX ~ HE  COOTBETCTBYIOIIMX
JNEUCTBUTENLHOCTH CBeAieHUH o rpaxkaanuue (4. 10 ct. 152 T'K P®D);

2) Otka3 B ONPOBEPKCHUHM HE COOTBETCTBYIOUIMX JICHCTBHTEIBHOCTH
CBEJCHUM, MOpPOYaUIMX YECTh U JOCTOMHCTBO TIPaXkJaH, PACIHPOCTPAHCHHBIX B
CMMU nubo HapylleHHE 3aKOHHOIO MOpsSAKa TaKoro OonpoBepxkeHus (4.2 cT. 45
3akona o CMU).

AHanu3upys NepBbIid Cy4all, MO)KHO TOBOPUTBH O TOM, YTO JUISl 3aLIUTHI OT
pacrpocTpaHeHuss O ceOe JIOOBIX HE COOTBETCTBYIOUIUX JACHCTBUTEIHHOCTH
CBEJACHMI 3aKOHOJATENIb YKAa3blBACT psii OTPaAaHUUYMBAIOIMX OCOOEHHOCTEH
(Ioka3pIBaHUE HCTIOM, HUCKIIOUYEHHE MOpPAJIbHOTO Bpeaa, MCKOBas JIaBHOCTBH),
CJIOBHO HCKJIIOYAET 3allUTy OT TAaKOTO IMpaBOHApYUIEHUS W3 KaTEropuu JAesl O
3allTe YECTH M JOCTOMHCTBA. TOrna BO3HHMKAeT BONPOC, 3a4EM OH IOMEIIEH B
CTaThIO O 3alUTE YeCTU U JocTouHcTBa? Ha Ham B3rasg, pacnpocTpaHeHue
JTOOBIX JIOXKHBIX CBEIEHUH O JIMIE, MOXET HapyIIUTh €ro IyIIEBHBII MOKOH,
UCIIOPTUTH €My OOILECTBEHHBIA CTAaTyC W MOBIUATH HA €r0 COCTOSHUE 3/I0POBBA,
MO3TOMY 3all[MTa OT TAKOT'O POJia MPAaBOHAPYLIEHUS TOJKHA ObITh TAaKOM *Ke, Kak 1

3a pacIpOCTPaHEHUE MIOPOYAIINX CBEICHHIA.
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PaccmaTtpuBas BTOpOW ciydyad, Mbl CUATAEM, YTO MCKOBas JABHOCTb HE
BJIMSIET Ha 00Illee MPaBO Ipa)kIaHWHA 3alUIUTHUTh CBOM YECTh U JOCTOMHCTBO. Tak
KaK JIMIIO TO/Ia€T UCK HE ¢ TpeOOBAHMEM KOHKPETHOTO JIEUCTBUSI MO YCTPAHEHUIO
HE COOTBETCTBYIOIIMX JCHCTBUTENBHOCTH MMOPOYAIIMX CBEIEHUH, a ¢
CBOCOOpa3HOM kanob0oil O TOM, YTO CTOPOHAM HE YJalOCh PEUIUTH CIOp B
JOCYJeOHOM TOPSAKE U MOCTPaJaBIIee JIMIO XOTEN0 Obl BOCMOJIB30BATHCS CBOUM
MPaBOM CBOEOOPA3HOr0 00KAJIOBaHUSI HE3aKOHHBIX JEHCTBUN OTBeTuuKa. Takoe
paBO HE 3aMEHSECT U HE YCTPaHSET MpaBa dTOrO JIMIA OOpAaTUTHCSI B CYJ C
TpeOoBaHUEM 00 OINPOBEPKEHUM JIOKHBIX CBEJICHHM, TOpOYalIUX YeCTh U
JOCTOMHCTBO WJIM 00 YJaJIeHUHU TaKOTo poaa MHPOPMALMH U T.I1.

Takum 006pa3om, MBI PACCMOTPENH IUCKYCCUOHHBIE U I0-CBOEMY HEMPOCTHIE
BOIIPOCHI TIOJIBEIOMCTBEHHOCTH MW TOJACYAHOCTH J€J O 3allUTe 4YeCTh U
JIOCTOMHCTBA TpaxJaH, a TakKe 00 OCOOEHHOCTSIX MX MCKOBOM JaBHOCTH. Tak,
MO>KHO TOBOPUTH 00 aJIbTEPHATUBHOW MOJBEIOMCTBEHHOCTH JAHHOW KaTEropuu
Jie, TaKk KakK TMOCTpajaBllee JUIO0 MOXKET O0OpaTUThbCAd B CyJl U HCIOJIb30BATh
BHECYZCOHBIN TIOPSJIOK YPETyJIUPOBAHUS CIIOpa, & UMEHHO — HEMOCPEICTBEHHOE
oOpamenrie B CMU ¢ npock00il 00 0onpoBEpKEHUU UM OIMyOJIMKOBAaHUU OTBETA.
OpHako HY)XHO TIOMHHTh, YTO 3aKOH HE OO0S3bIBae€T IpakJIaHWHA HMCIOJb30BaTh
CHayasla BHECYACOHBIN MOPSAOK, a TMOTOM CYJEOHBIM, a TaKKe HE YCTpaHseT
BO3MOYKHOCTBh OOPaTUTHCS B CY/]I 32 3aIMTON CBOMX MPaB.

Takke Mbl BBISICHWIW, YTO I PAacCMAaTpUBAaEMOM KaTeropuu el
JNIEUCTBYIOT MPaBUia POAOBOW, TEPPUTOPUAIIBHOM, aJIbTEPHATUBHON U JOTOBOPHOU
NOJCYAHOCTH. {7151 3aIIUTHI YECTH U JOCTOMHCTBA OTCYTCTBYET UCKOBAs JABHOCTb,
YTO OOBSCHACTCSA CHEIUPUUSCKUM HEUMYIIIECTBEHHBIM XapakTepoMm mpaB. OgHaKO
3aKOHOJATENb IPEIyCMaTPUBAET J1Ba Clydas AEMCTBUS HCKOBOW TaBHOCTU CPOKOM
1 ron co mHS OMyOJWKOBaHUS CBEJEHUN: 1) cilydan pacmpocTpaHEHUs JTHOOBIX HE
COOTBETCTBYIOIIMX JEUCTBUTEILHOCTH CBEACHUN O TrpaxJaHUHE, 2) OTKa3 B
ONPOBEPKEHUN HE COOTBETCTBYIOIIUX JECHCTBUTEIBHOCTU CBEICHHI, MTOPOYALLINX

YecTb W JOCTOMHCTBO TpaxkaaH, pacrpocTpaHeHHbix B CMU nubo HapyuieHue
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3aKOHHOTO TIOPSKA TAKOTO OMPOBEPKEHUS. DTO TAKKE HYKHO YUUTHIBATH MPHU
Mo/1aue UCKa B CYJI 3a 3aIIUTON Y€CTH U JJOCTOMHCTBA.

2.2. CTOpPOHBI B /1eJIax 0 3allMTe YeCTH M IOCTOMHCTBA IPaKiaaH

CtopoHamMH B TPaXIaHCKOM CYJIOTPOW3BOJICTBE SIBISIOTCS HWCTEIl W
OTBETYHK', KOTOPbIC YYAaCTBYIOT B Jej€, U CIOP, B OTHOLICHUM IPAXIAHCKOTO
CyOBEKTUBHOTO IpaBa WM OXPAHAEMOIO0 3aKOHOM HHTEpeca KOTOPBIX, JOJLKEH
PEIINTH CY/I.

[To oOmiemMy npaBuily, HCTIIOM MOXET OBITh JH000€ 3aMHTEPECOBAHHOE JIUIIO,
KOTOpPO€ B YCTAHOBJIEHHOW TPaKJaHCKO-TIPOIECCYaTbHBIM 3aKOHOM (opMme
oOparraercsi ¢ COOTBETCTBYIOIIMM MCKOBBIM 3asBJICHHEM B CY]I 3a 3alIUTON CBOUX
HapYIIEHHBIX, HETIPU3HAHHBIX WUJIM OCMAapUBAEMBIX IMpaB, CBOOO WJIM UHTEPECOB,
WIM B 3alIUTy TPaB KOTOPOTO B CyA OOpaIiaroTCsA OpPTaHbl W JIWIA B CIydasx,
IPSIMO [PETyCMOTPEHHBIX TP IAHCKO-IPOIECCYATBHEIM 3aKOHOM-.

Ucxons u3 nonoxenuid ct. 152 'K PO u [loctanosnenus [Inenyma BC PO
Ne3, mo oOmieMy mpaBwily HCTIIAMH B JeNaxX O 3allUTe YeCTH W JOCTOMHCTBA
SBJIIIOTCSL TPaKJaHe, KOTOpPbIE CYHUTAIOT, YTO O HHUX PACIPOCTPAHECHBI HE
COOTBETCTBYIOIIME JICUCTBUTEIBHOCTH TMOpoYamiue cBeaeHus. Heoboxoaumo
oOpaTuTh BHMMaHHUE, YTO OTO MOTYT OBITh TOJBKO JIMIIA, OOJaJArOINe
IPaXIAHCKON MPOIECCYaJbHOM MPaBOCIOCOOHOCThIO, KOTOpash W OMpeaesser
MpaBoO Ha CyAeOHYIO 3alIUTy MpaB, CBOOOA M 3aKOHHBIX MHTepecoB (cT. 36 T'TIK
P®).

HNcxoms w3 3TOro, HWCKH O 3allUTe YeCTH W JOCTOMHCTBA
HECOBEPIIICHHOJICTHUX W HEICECIIOCOOHBIX JIUI[ MOTYT NMPEABSIBUTh MX 3aKOHHBIC
MpeCTaBUTENH (POAUTENH, YCHIHOBHTEIH, OIEKYHBI, OMeYnTenn 1 ap.) . UTo xe

KacacTCsa OIrpaHUYCHHO JleeCHOCO6HBIX Jyh, OHXM CaMM MOTYT 3alliMIIaTb 4YCCTb U

! I'paxnanckuii mponeccyanbHbii koxexe Poccniickoit ®exeparmu ot 14 Hosibps 2002 roma Ne 138-®3
(pex. ot 03.08.2018) // Cobpanue 3akononarenbctBa PD. 2002. Ne 46. c1. 4532; CIIC «Koncynprantlmtocy. 2018.

? Ipaxmanckuii npouece (rpaXIaHCKOE TPOLEcCyanbHoe mpao) Pocenn: yuebuuk / A.A. Moxos, 1.B.
Bopontosa, C.1O. Ceménora. — M.: OO0 «lOpunnueckas ¢pupma koHTpakt». 2017, C.39.

} I'paxknanckuii mpoueccyanbHbli kogeke Poccuiickoit denepanuu ot 14 Hostopst 2002 rona Ne 138-D3
(pex. ot 03.08.2018) // Cobpanue 3akononarenbctBa PD. 2002. Ne 46. ct. 4532; CIIC «Koncynprantlmocy. 2018.
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JIOCTOMHCTBO B CYJE, TAK KAK OHM SIBJISIOTCS HEMMYILIECTBEHHBIMU ITPaBaMU U HE
KACAIOTCS UX UMYUIECTBEHHBIX MPaB U 00A3aHHOCTEM.

Takxe 3akoHOIATeNb HAJEISET MPaBOM Ha OOpallleHHe B Cya MO JeNny O
pacnpocTpaHEeHUU MOpOoYaIINX CBEJICHUI HE COOTBETCTBYIOIIHNX
JNEHUCTBUTENLHOCTH 00 YyMepIIeM JIMIEe €ro pOJCTBEHHUKOB, HACIEIHUKOB,
KOTOpbIE 3aMHTEPECOBAHBI B HCXOME Aeia . K mpuMmepy, KOra yMaleHHe YeCTH 1
JIOCTOMHCTBA YMEPILErO JUIA BIUSIET U HA YECTh U JOCTOMHCTBO BCEH CEMBbU WIIU
Ar000r0 M3 WIEHOB, 3aTparuBaeT WX MHTEPECHl, BPEOUT HX CTaTycCy,
3aMHTEPECOBAHHbIE JIMIIAa MOTYT TakuM OOpa3oM 3alllUTUTh U CBOM IIpaBa M
UHTEPECHL.

B ropuanueckoil Hayke 3Ta HOpMa B 3aKOHOJATEIBCTBE SIBISETCS OYEHb
TUcKyccuOHHOM. C OJTHOM CTOPOHBI, MPABOBE/IbI CUUTAIOT, YTO MPABO HA YECTh U
JOCTOMHCTBO SIBJISIETCS. HEOTBEMIJIEMBIM INPAaBOM KOHKPETHOM JIMYHOCTH U
JIOCTaTOYHO HWHAWBHyaJIM3UPOBAHHBIM, YTOOBI 3alllMUIaTh €ro IOoCiIe CMEpTH
mna’. C JIPYrOl CTOPOHBI, YYEHBIE OTMEYAIOT, YTO HEPEIKU Cllydad, KOrjaa
NOCJIEICTBHSl HAPYIICHHUsS YECTH M JIOCTOMHCTBA JIMYHOCTH «TSHYTCS JJIMHHBIM
nuieom» HE TONBKO 3a MOCTPAAABIIMM JIMIIOM, HO W €ro CeMbEH,
POJICTBEHHMKAaMH, KOJJIEKTMBOM, NapTHEpaMH, W IMPHUHOCIT BpE] HE TOJBKO MX
MOpaTbHOMY 3/I0pPOBBIO, HO M OM3HECY, TPYAOYCTPOMCTBY M cTaTycy . Ilostomy
HEBO3MOKHOCTh ONPOBEPrHYTh IMOPOYAIINE CBEAEHUS B CHIIy CMEpPTH HCTUA,
caenana Obl HEBO3MOXKHBIM PeaM3alliio MpaBa Ha 3alUTy YECTU U JOCTOMHCTBA
TUX 3aWHTEPECOBAHHBIX JIML, KOTOPbIE KOCBEHHO IMOCTPajald OT TaKoro
HapyILIEHUS.

[lo oOmemy mpaBmily, B 3allUTy IpaB, CBOOOJ M 3aKOHHBIX HMHTEPECOB
rpaKJaH B CyJl C 3asBJICHHE MOXET oOpaTuthes npokypop (4.1 cr.45 I'TIK PD).

OH HajgensieTcs TPa)xJAaHCKOW MpollecCyalbHOW MPaBOCIOCOOHOCTHIO B CHITY

! I'paxknanckuit konexc Poccuiickoit ®@enepanuu (qacts nepsast) ot 30 HosOpst 1994 roga Ne 51-®3 (pen.
ot 03.08.2018) // Cobpanue 3akononarenbctea PO. 1994. Ne 32. Cr.3301; CIIC «Koncynsrantlnrocy. 2018.
2 Manenna M.H. Jluunsie HCUMYIIICCTBCHHBIC MpaBa TrpaKaaH (MOHATUE, OCYIICCTBICHHE, 3allUTa:
aBToped. Auc. ... A-pa ropua. Hayk. — M. 2000. C.23.
TuxomupoB M.IO. 3ammra dvecTtd, OOCTOMHCTBA W JEJIOBOM penyTalMu: HOBbIE IMpaBuja. M.:
MsparensctBo Tuxomuposa M.10. 2014. C.21.
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HaJIM4Msl y Hero Takoil komnereHuuu (cr. 35 PepepanbHoro 3akoHa «O
npokypatype Poccuiickoit @enepanun» ot 17.01.1992 No2202-1 (nanee — 3akoH o
MIPOKypaType).

B 3akoHOaTENBCTBE OTCYTCTBYET YETKUN MEPEUEHB /€I, B KOTOPBIX MOXKET
y4dacTBoBaTh NMpokypop. [IpeaycMorpensl 00si3aTenbHbIE YCIOBUS: B Clydae, ecliid
IpaXJaHUH IO COCTOSIHUIO 3JI0POBbs, BO3PACTy, HEIEECIOCOOHOCTH U JPYTUM
YB@KUTEIBHBIM IPUIHHAM HE MOXKET CaM 0OPaTUTHCS B Cyx . TakuM o6pasoM, Ha
MIPOKYpOpa JIOKHUTCS OTBETCTBEHHOCTh CAMOCTOATENILHO MPUHUMATH PEIlIeHHue 00
oOpalieHuu B CyJl, HICXOJs U3 yKa3aHHBIX yciaoBuil. ClielyeT UMETh B BUJY, UTO B
CIIly4asiX 3allUThl YECTH U JOCTOMHCTBA HECOBEPLIEHHOJIETHUX U HEJIEECIIOCOOHBIX
JUI, TPOKYpPOPY HEOOXOAMMO YYMUTHIBATH MHEHHE 3aKOHHBIX MpeICTaBUTENCH
yKa3aHHBIX JUI. Tak Kak B Ciy4asX HECOrJaCOBAaHHOCTH MOKHO TOBOPUTH O
BO3HUKHOBEHUU KOH(MPOHTAIIMM HWHTEPECOB 3aKOHHBIX IMPEACTaBUTENICH U
MPOKYpOpa, 4YTO SBJISIETCA COBEPIICHHO HEIONMYyCTUMBIM. Tak Kak 3TH Jula
JOJDKHBI ~ JIEWCTBOBATh B 3allMTYy NpaB  HECOBEPIIECHHOJIETHETO  WIIU
HEJICECIIOCOOHOTO JIUIIA, & HE COOCTBEHHBIX HHTEPECOB MJIM aMOUITHHA.

OTBeTyuK — 3TO Jpyras CTOPOHA MpoLEcca, KOTopasi MPUBJIEKAETCA CYJIOM K
Y4acTHIO B JIEJI€ 32 HApYIICHUE, HEMPU3HAHUE WM OCTIapUBaHUE MIpaB, CBOOO WK
WHTEPECOB HCTIA, TaK KaK MOCJIEIHUI YKa3blBA€T HA HEE KAK HAa BEPOSITHOTO
HAPYIIUTENS CBOKX MPaB-.

B IloctanoBnenuu Ilnenyma BC P® No3 ykaswiBaeTcsi psia HaJJIeKalux
OTBETYMKOB MO JI€JIaM O 3aIUTE YECTH U JJOCTOUHCTBA.

Tak, mo obmemy npaBuily HaJJIEKAIUM OTBETYUKOM IO TAKOW KaTeropuu
Jen sBIsieTcsl: 1) aBTOpPBl HE COOTBETCTBYIOIIMX JAEMCTBUTEIBHOCTH MOpPOYAIINX
CBEJICHMI; 2) JIUIla, pacIpOCTPaHUBIIME ITU cBeAeHUsA. To ectb BepxoBHbiit Cyn
P® mpenycmaTtpuBaeT BO3MOXXHOCTH TOTO, YTO CBEIACHHUS MOTYT OBITH CO3/IaHbBI
OJIHUM YE€JIOBEKOM, a paclpOCTpaHEHHble — ApyruM. Kak Mbl yBUIUM Aajbllie, B

KOHTCKCTC OTBCTYHMKOB — PCAAKIUs CMU u dBTOpD Hy6J'II/IKaHI/II/I NJIKn UCTOYHHK

! I'paxknanckuii npoueccyanbHblii koneke Poccuiickoit denepanyn ot 14 HosOpst 2002 rona Ne 138-@3
(pex. ot 03.08.2018) // Cobpanue 3akononarenbctBa PD. 2002. Ne 46. c1. 4532; CIIC «Koncynprantlmtocy. 2018.
I'paskpnanckuii npouecce (rpaxaaHckoe IpoueccyaibHoe npaso) Poccun: yueOHuk / A.A. Moxos, 1.B.
Bopowntosa, C.1IO. CeménoBa. — M.: OO0 «lOpunnueckas ¢pupma konTpakt». 2017, C.39.
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nyOnuKanuy, Takoe ofiiee MpaBwio npuMeHuMo. OJHAaKO, €ClIM TOJIKOBATh
JIOCIIOBHO pa3bsicHeHus BepxoBHoro Cyna P®, TO mnoayyaercs, 4YTO OHO
MPOTUBOPEUNT HAIMYMIO TJIABHBIX TPEX YCIIOBHI OTBETCTBEHHOCTH 3a HAPYIIECHUE
YECTHU U JIOCTOMHCTBA: PACIPOCTPAHEHUE, IOPOYAIUN XapaKTep, HE COOTBETCTBHE
JEUCTBUTEILHOCTH — CBeleHuid o jauie. Y ToMy X ¢akTy, 4TO UCTEl JI0JKEH
JI0Ka3aTb B CyJ€, YTO MMEHHO OTBETYMK SBIAECTCS JIMLIOM, KOTOpPOE
pacmpocTpaHWIoO cBefeHus. TakuM 00pa3oM, 3TO MOJOKEHUE JEHCTBYET TOJNBKO B
CBSI3KE JIMII, B IPYTUX CIIy4asix — HET.

HeoOxoaumo mnOHMMAaTh, YTO OT OMNPEACICHHUS HCTLUOM HaJJIeKAIIUX
OTBETYHUKOB OYAET 3aBUCETh UCXOJ J€JIa U €ro MpoJ0JKUTENbHOCTh. K npumepy,
€CJI HCTEI] BCe-TaKM YKa)KeT HEHaJJIeXkAalllero OTBETYMKA, a B XOJ€ CyAeOHOro
pa30upaTenbcTBa 3aX0YET €ro 3aMEHUTh, TO PACCMOTPEHUE JieNla 10 CYIIECTBY
HayHeTcs ¢ Hadana (ct.41 ['TIK PD).

COOTBETCTBEHHO, HAJUIEKAIIUM OTBETYMKOM IO JEiaM O 3alIUTE YECTH U
JOCTOMHCTBE TpaXKJaH SBJISIETCS  JIMIO, KOTOPOE pacHpoCTpaHWIO  He
COOTBETCTBYIOIIME  JEHCTBUTEIBHOCTH  CBEACHMS, IOpPOYAUIME YECTh U
JIOCTOMHCTBO.

PaccmoTpum  Hajsexammx OTBETUYHMKOB, B CIy4dasX paclpOCTpaHEHUs
nopoyamux cBefaenuit B CMU. Heo6xoaumMo BeIIETSATH TPH KaTeFOpHH1:

- aBTOp myOnuKauuu (KypHaJIHCT, KOTOPbIA Hamucail TEKCT, OCHOBBIBAsACH
Ha JAaHHBIX HMCTOYHHMKA WJIM HCXOMAS M3 COOpaHHON WM JMYHO MH(OpMAIUH) |
CMMU, B xoTopom Obl1a pacrpocTpaHeHa nHdopManus,

- ICTOYHHMK, €CJIM OH YKa3aH B IMyOJIMKaIUH;

- B CJIy4ae pacrnpoCTpaHEHUs MOPOYAIIUX CBEICHUI B PEAAKIIMOHHOW CTaThe
(6e3 ykazaHus aBTOpA) HAJIJICKAITUM OTBETUUKOM SIBJISICTCSI:

o penakiuas CMU  («opranmsarus, (u3mdeckoe JNHIO0 WU Tpymmna
(bU3MYECKUX JINII, OCYIIECTBISIONINE MPOU3BOJICTBO U BhIMyCK nanHoro CMWN» u

SIBIIACTCS IOPUINYCCKUM JIUIIOM);

! ocranosnenue [Tnenyma Bepxoaoro Cyna P® «O cyneOHOl mpakTHKe MO JejlaM O 3aIlUTe YeCTH H
JIOCTOMHCTBA I'PakKAaH, a TaKKe JAEJI0BON PelyTaluy IpakJIaH U IOpUANYECKUX JUI» oT 24 despainst 2005 r. Ne 3 //
CIIC «KoncynbranTIlnocy.
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o yupequtens CMUM (B ciywae, eciM pegakuus HE SBIsETCA
IOpUJIUYECKUM JIUIIOM).

B KoHTekcTe JTOro BOmpoca CIENYyeT CKas3arb, YTO B  CIy4asXx
pacnpoCTpaHEHUs] MOpOYAIMX CBEACHUM HAa HMH(OPMAIIMOHHOM pecypce CeTH
«HTEepHET», KOTOpbIN 3apeructpupoBaH kak CMI B yCTaHOBIEHHOM 3aKOHE
TOpSJIKE, HAa HErO PACIIPOCTPAHAIOTCS Bee MpaBuia, kacaromuecs CMU™,

Taxke, ucxons u3 4.5 cr. 152 I'K P® u Iloctanosinenus KC P®D Nel8-IT ot
09.07.2013 r. B cay4dadax, Koraa I[OpOYAIIHE€, HE COOTBETCTBYIOIIHE
JEUCTBUTEIBHOCTH CBEJICHUS PACIPOCTPAHEHBI AHOHMMHBIM aBTOPOM Ha CaliTe B
cetn «/MHTEpHET», KOTOPBIM HEe 3apeructpupoBaH kak CMMU, nHamiexammmun
OTBETYHMKAMU SIBJISIFOTCS BJIAJEJIEL] CalTa U YIIOJHOMOYEHHOE UM JIMI0, KOTOPOE
OTBETCTBEHHO 32 pa3MelleHre HH(HOpMalUU Ha 3TOM CaiTe.

Heob6xonumMo MOMHUTBH O TOM, YTO €CTh PSJ CIydaeB, KOTJa peaakius,
[JIABHBI  PENAKTOpP M JKyPHAJIMCT HE HECYyT OTBETCTBEHHOCTH 32
pacnpoCTpaHEHUE CBEICHUM, HE COOTBETCTBYIOIIMX JEUCTBUTEIBHOCTH H
NOPOYAIMX YECTh U JOCTOMHCTBO IpaxkaaH. OHU omnpeneneHsl B CT. 57 3akoHa 0
CMMU. HyxHO cka3aTh, YTO ACHUCTBUE ATUX YCIOBHN OTPAaHUYEHO PA3IUYHBIMU
dbaktamu, kortopele CMUM HeoOxomumo OyAeT [doKa3aTh B Cliydae €ro
IIPUBJICYEHHUS B €0 B KAYECTBE OTBETUHKA.

B ciywae pacnpocTpaHeHHs MOpOYaAIMX CBEJCHUW BO BPEMS BBIITOJHEHUS
CBOMX CIYXEOHBIX O00s3aHHOCTE pPAOOTHUKOM OT MMEHU OpraHu3aluu,
Ha/JIeKAIlUM OTBETYMKOM SIBJIAETCS IOPUAMYECKOE JIMIO0, B KOTOPOM paboTaer
yKazaHHOE JIMI0. PAOOTHUK MOKET BCTYIIUTH B JIEJIO B KAYECTBE TPETHETO JIMIA, HE
3asBIIAIOIIETO CAMOCTOATEIbHBIX TPEOOBAaHUI OTHOCHTENLHO MpeaMeTa cropa Ha
CTOPOHE OTBETYMKA, JHUOO MOKET OBITh MPUBJICYEH K YYacTUIO B Jeie IO

o 2
HMHUIOWATUBE CyJa UK 110 XO04aTauCTBY JIMI, YHaCTBYIOIIKUX B ACJIC .

! THocranosnenne Inenyma Bepxosroro Cyaa P® «O cyme6HOIT NPaKTHKE 10 [Ae1aM O 3alldTe YeCTH K
JIOCTOMHCTBA TPaX/IaH, a TAKXKe JISJIOBON PEIyTaIlluy TpaXkIaH H IOPUIUIECKUX JUID OT 24 despains 2005 . Ne 3 //
CIIC «KoncynpranTlLimrocy.

? [ocTanoBeHHE [Tnenyma Bepxosaoro Cyna P® «O cyneOHOI npakTHKe 10 JiesaM O 3alUTe YECTH U
JIOCTOMHCTBA TPAX/IaH, a TAK)Ke JIEJIOBOH PEIyTalluK I'paXkaaH U IOpUIUUecKUX JUID oT 24 despans 2005 . Ne 3 //
CIIC «KoncynbranTIlnocy.


http://doc.ksrf.ru/decision/KSRFDecision134991.pdf
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HeoOxomumo  oOpatuTh BHMMAaHME Ha Clydad paclpOCTPaHEHUS
IIOPOYAIMX, HE COOTBETCTBYIOIIUX IECUCTBUTEIBHOCTH CBEICHHUM JIMLIOM, KOTOPOE
HE yJ1aJI0Ch UACHTUPUIIMPOBATH (ITPU HANPABICHUH aHOHUMHBIX [TUCEM UITU B CETU
«HTEepHeT»). 3aKOH  MPENOCTaBIsIET MPaBO  3aMHTEPECOBAHHOMY  JIMILY
(3asBUTEINI0) TMOJATh 3asBICHUE B CyA O TMPU3HAHUU PACIPOCTPAHCHHBIX
MOPOYaIlMX, HE COOTBETCTBYIOLIMUX JEUCTBUTEIBHOCTH CBEJICHUI, TAaKOBBIMH B
nopsiake ocoboro mpousBojacTBa (cT. 263-268 ITIK P®). OcobGennoctu
pPacCMOTpPEHHUS €N O 3alUTE YECTH U JIOCTOMHCTBA HE BBIHECEHBI 3aKOHOATEIIEM
B OTHEJIbHYIO TJIaBY, MOATOMY 3Ta KaTEropus e pacCMAaTPUBAETCS MO OOLIUM
npaBwiiaMm, npexycMorpeHHbM [ TIK PO.

OTTankuBasch OT BBIIIECKA3aHHOTO, MOHO CJEJaTh BBIBOJ, YTO B
KATErOpUH 3TUX JIEJ UMEET MECTO OBITh MPOIECCYaTbHOE COYYacTHE, Yalle BCEro
Ha CTOpOHE OTBeTYMKa. Ecnu ucTern mpeabsBusl CBOM TpeOOBaHUS TOJIBKO K
OJHOMY M3 HAJJICKAIIUX OTBETYMKOB, CYJ MOXKET IPHUBJIEYb K YYAaCTUIO B JIEIIE
JIPYTUX COOTBETYMKOB TOJIBKO B TOM Clly4ae, KOTJa JeJ0 HEBO3MOXKHO Oyner
pemmmTh 0e3 MX ydacTus. Tak, MPUMEPOM MOTYT CIYKHUTh MUChMa YHUTATENEH,
OIMyOJIMKOBaHHBIE B ra3etre WiH B kypHasie. COOTBETYMKAMH OYIyT aBTOPHI MMHCEM
u coorBercTByromee CMUM. B nmanHoM cioyyae (¢akT MpaBIUBOCTH
pacnpoCTpaHEHHBIX CBEACHUI OyNeT CIOXKHO BBISICHUTH 0€3 y4acTHsl uuTaresei,
HamnpaBUBIIMX CBOM MUChbMa B penakuuto CMU.

Wtak, MBI pacCMOTpENH, KTO MOXKET ObITh UCTIIOM B JI€JIaX O 3alllUTE YECTH U
JIOCTOMHCTBA (JIMIIO, MpaBa KOTOPOTO HAPYIIEHBI; MPEACTaBUTENH; MPOKYpOP;
POACTBEHHUKU YMEPIILIETO, IIpaBa KOTOPOTO OBLJIM HAPYIIEHBI), @ TAK)XE BBISICHUIIH,
KTO SIBJISIETCSl HAJJISKAIMM OTBETYMKOM IO 3TOM Kateropuu nei. [lo obmemy
MPaBWJIy — JIMIO, PACIPOCTPAHUBILIEE HE COOTBETCTBYIOIIME JEWCTBUTEIBHOCTU
nopoyallue CBEACHUS;, B CilydasxX pacrnpoctpaHeHus cBenennii B CMU: aBTop
nyonukamuu u CMU, B koTopom ObTa pactpocTpaHeHa HH(POPMAIIUS, UCTOYHHK,
€CJIM OH YKazaH B myosmkanuu; penakius CMU; yupeautenr CMU; B ciryyasx,
KOT/Ia CBEACHHUS OBLIM PACIpPOCTPAHEHBI PAOOTHUKOM OT WMEHH OPTaHHM3aIlUH,

IOPUANYCCKOC JINIO, B KOTOPOM pa60TaeT YKa3aHHOC JIUIIO.
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2.3. Ilopsiiok BO30Y KAeHUs CyTaMU JeJI O 3all[UTe YeCTH U JOCTOMHCTBA
rpaxaan. Coaep:xanue HCKOBOIO 3asiBJICHUS

Bo30yxaenue cynamu zien — cTaaus TpaxaaHCKOTo Ipoliecca, Ha KOTOPOM
Cyll pelaer BOMpOC 00 MPUHSATUU HMCKOBOTO 3asBICHUS K MPOU3BOACTBY U
BO30YXKJIEHUH KOHKPETHOTO Tpa)xJaHCKOrO JieJa B CyJe IEepBOM HHCTAHIIUH,
MPOBEPSET HAIMYHUE Yy JIMIAa, KOTOPOE OOpaTUIOCh B CyJ, MpaBa Ha oOpalleHue B
CyIl ¥ COOJTIO/IEHNE YCTAHOBIIEHHOTO TIOPSJIKAa peaTu3aiiy JaHHOTO npaBal.

[IpotieccyanpHasi NEATEIBHOCTh MO BO30YXKICHUIO TPAXKIAHCKOTO Jejia B
Cylle TepBOM WHCTAHIIMK UMeEeT OoJybllloe 3HAYeHUE [JIsi oOecredeHus
KOHCTHTYITMOHHOTO TIpaBa Ha cyneOHyro 3amurty (ct. 46 Koucrtutymmm PO,
ct.3 TTIK P®) u peanuzanuio BCero KOMIUIEKCA 3a/ad U IeJield TpakJIaHCKOTO
MPOU3BOJCTBA, MPEAYCMATPUBAOIIMX B YACTHOCTH MPABUIIBHOE U CBOEBPEMEHHOE
PACCMOTPEHUE U PA3pPEUICHUE TPAXKIAHCKUX JIeJI B LEAX 3alIUThl HAPYIICHHBIX
HIIA OCTIAPHBACMbIX IPaB, CBOGO U 3aKOHHBIX MHTEPECOB TPAXKIAH".

Tak, B cT.4 ['TIK P® yka3aHo, 4TO «CyJ1 BO30Y>KJIaeT TPaKJaHCKOE JIETI0 IO
3asIBJICHUIO JIMIIa, OOPATHBIIETOCS 3a 3aIMTONM CBOMX MpaB, CBOOO M 3aKOHHBIX
MHTEPECOB». VIMEHHO Ha ATOM CTaJWM PELIACTCS BONPOC O HAJIUYUU YCIOBUM, C
KOTOPBIMH 3aKOH CBA3BIBAET BO3MOKHOCTh BO3HUKHOBEHHUSI TPOU3BOACTBA B CYJIE
oOIIel OPUCAMKIIMK KacaTeIbHO PACCMOTPEHMS] U Pa3pelICHHs IO CYIIECTBY
KOHKPETHOTO TpaxkaaHckoro jaena. Hamwuwe Takux yciaoBUW i oOpalieHus
3aMHTEPECOBAHHOTO JIMIIA 3a CyAcOHOM 3amuTod ©  COONMIOJCHHE UM
YCTAaHOBJICHHOTO 3aKOHOM TOpsiIKa OOpAalleHHs] CTaBUT B OOS3aHHOCTH CYJIbU
BO30OYIUTh TpPaKIAaHCKOE Jnes0 B cyne. llyrem BbIHECEHUSI ONpeAcseHUs O
BO30Y)KJICHUH TPAKIAHCKOTO Jieia B Cy/Ie IEPBOM MHCTAHIIHH.

Cormacio cr. 133 TTIK P® Cynps B TeyeHHE MSITA AHEH CO JIHS
MOCTYIUICHUSI MCKOBOT'O 3asiBJICHHS B CyJ 00s3aH pacCMOTPETh BOIPOC O €ro

IIPHUHATHHN K TIPOU3BOJCTBY CYy/a. To ecThb Cydbd IOJDKCH IIPOBCPUTH HAJIUYHC

! uopamesa O.H. I'paxmanckoe mpoueccyanbHOE MPaBo: yd4eGHO-METOAMYecKHii kommaeke. M.: W3,
uentp EAOU. 2008. C.63.

2 I'paxknanckuii npoueccyanbHblii koneke Poccuiickoit denepanyn ot 14 HosOpst 2002 rona Ne 138-@3
(pex. ot 03.08.2018) // Cobpanue 3akononarenbctBa PD. 2002. Ne 46. ct. 4532; CIIC «Koncynprantlmocy. 2018.
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ONPEAEIECHHBIX YCIIOBUM, TAK HA3bIBAEMBIX MPEANOCHUIOK NMPABa HA NPEAbSIBICHUE
MCKa, a TaK)Ke COOIOJICHHUSI MOPsAJIKa peaiu3alliy 3TOro MpaBa.

[IpenmockuIKy MpaBa Ha MPEAbSIBICHNE HCKa — OOCTOATENIBCTBA, C HATUIUEM
WM OTCYTCTBHEM KOTOPBIX 3aKOH CBSI3bIBAET BO3HUKHOBEHUE CYOBEKTHBHOTO
MpaBa OMPEAECICHHOTO JIMIAa Ha MPEABSIBICHUE UCKA 10 KOHKPETHOMY z:enyl.

Ecnu Takve npeanochuUiKd €CTh B HAJIWMYWHU, 3TO O3HAYAET, YTO Y JAHHOTO
JUlla €CTh MpaBO Ha CyAeOHOE pPACCMOTPEHHE €ro IPakJIaHCKO-TIPABOBOTO
TpeboBanus. Eciu mrobas U3 MpearnockuioK OTCYTCTBYET, TO HET U CaMOTO ATOTO
mpaBa; oOpallieHue B CyJ B TaKOM CIlydae HE MOXET BBI3BaTh CYAEOHOTO
pPacCMOTPEHHUS YKa3aHHOTO CIIOpa; CJIEIOBATENIbHO, CyJ HE BIIpaBe (M HE JOJKEH)
CJIeJIaTh COOTBETCTBYIOIIUI AKT MPABOCY M.

[IpunsTo paznuyaTh OOIME U CHEUUATIbHBIC NPEANOCHUIKM TIpaBa Ha
npeabsaBieHre Hcka. K duciy oOmmx, XapakTepHBIX JJIS BCEX KaTEropuil el
OTHOCSITCS CIICIYIOLIHNE HpeI[HOCBIJIKI/IZZ

1) rpaxaaHckasi mporieccyaibHas MPaBOCHOCOOHOCTh, KOTOPYIO UMEIOT BCE
(bU3UYECKUE U IOPUIUISCKUEC JINIIA;

2) MOABEIOMCTBEHHOCTh (IIPOM3BOJICTBO MO TPAXKIAHCKOMY ey MOXKET
OBITh OTKPBITO TOJBKO B TOM CiIy4yae, €ClIM PacCMOTPEHHE W pa3pelicHue Jena
OTHECEHO K KOMIIETECHIINH CY/1a);

3) oTcyTCcTBUE CYy/IE€OHOrO pelleHHus, paHee MPUHSATOrO MO TOM Ke JCIy.
JlanHHas  mpennochUiKa — CIEAyeT M3 JIEUCTBYIOMIETO B T'PaXXIAaHCKOM
MPOLECCYATFHOM TpaBe MPaBUJIA O HEIOMYCTUMOCTH BTOPUYHOTO MPEAbSIBICHUS
MCKa U PELICHUS €T0 MO CIOPY MEXKAY TEMHU K€ CTOPOHAMH, O TOM K€ IIPEAMETE U
110 TEM K€ OCHOBAHHUSIM;

4) OTCYTCTBHUE pEIICHUS TPETEHCKOro Cy/a, KOTOpOEe CTallo 00s13aTeNIbHBIM,
JUI. CTOPOH, MPHUHATOrO MO TOXIAESCTBEHHOMY HCKY, 32 MCKJIIOUYECHUEM CIIy4acs,

YKa3aHHBIX B 3dKOHC;

't paxxnaHckuii npouecc: yueOnuk / [Tox pen. M.K. TpeymnukoBa. — 6-¢ n3n. — M.: Uznarensckuii JJom
«"opogeny. 2018. C.58.

2 I'paxknanckuii npoueccyanbHblii koneke Poccuiickoit denepanyn ot 14 HosOpst 2002 rona Ne 138-@3
(pex. ot 03.08.2018) // Cobpanue 3akononarenbctBa PD. 2002. Ne 46. ct. 4532; CIIC «Koncynprantlmocy. 2018.
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5) oTcyTcTBHE TpaBa TMPEABSBICHHS WCKAa B 3alUTy TIpaB, CBOOOJ WU
3aKOHHBIX MHTEPECOB APYIrOro JIMLA;

CrnennanbHble MPEANOCHUIKM ONMPENesaioT Haluuue y CyObekTa IpaBa Ha
MPEABSABICHUE UCKA MO OTACIIBHBIM KaTETOPUSIM JE.

Kpome TOro, omHOl ©3 MNPEANOCHUIOK TIpaBa Ha MCK BBICTYIMAET
3aMHTEPECOBAHHOCTH JIMIIA, KOTOpas 4acTO HaXOAUT CBOE BBIPAKEHHE B TaKOM
OCHOBAaHUHU JisI OTKa3a B MPUHATHM HCKOBOTO 3asiBJICHUSA, KaK IOJaya HUCKa OT
CBOEro MMEHU, B KOTOPOM OCHApHUBAIOTCS aKThl, KOTOPBIE HE 3aTParnuBalOT MpPaBa,
CBOOO/IbI WJIM 3aKOHHBIE MHTEpEchl 3asButensi. Kpureprem 3anmHTEpEeCOBAaHHOCTH
JUIa SBJIAETCS HAPYIIEHUE €ro IMpaB M 3aKOHHBIX UHTEPECOB, HAIMUUE MPABOBOTO
KOH(THKTA [0 MPUHIUITY «HET HAPYIICHUS HHTEpeca — HeT HCKay

JUIsL TONOXUTENBHOTO PELIEHUs] BOIMpOca BO30YXKACHUM Je€ja O 3alluTe
YECTU U JOCTOUHCTBA B CYyAE€ HEAOCTATOYHO HAJIWYMS y 3aMHTEPECOBAHHOTO JIMIIA
mpaBa Ha TPEIbSBICHUE HCKA, HEOOXOIUMO €Ie€ U pean30BaTh 3TO IMPaBO B
HajgexkaneM Tnopsiake. K mopsaky  (ychoBuil)  peanuzaiiMd IpaBa  Ha
MPEIbIBICHHE MCKA OTHOCATCS .

o MOJACYAHOCTh JieNa JaHHOMY cyay. Ecimu cnop He MNOACYAMMBIA
JTAHHOMY CYAY, CY/ibsl OTKQKET B MPUHSATUU MCKOBOTO 3asBJICHUS] HE MOTOMY, YTO
OTCYTCTBYET IPaBO Ha MPEABSIBICHUE UCKA, & IOTOMY, UTO HET MPEyCMOTPEHHOTO
3aKOHOM YCJIOBHS peaiM3alliy MpaBa Ha NpeabsBieHue ucka. Ecnu cyaps, pemas
BONpoc 00 BO30YKJIEHUU JeJia, YCTAHOBUT, YTO JIEJ0 HE MOJCYJIHO 3TOMY CYAY,
3asBJICHHE BO3BpAIllae€TCs UCTIY JIs MPEJICTABICHUS B HAIJICKAIUN CY/;

o npolieccyanbHasi J1eecliocOOHOCTh HcTHA. JlaHHOe 00CTOATENhCTBO
JIOJDKHO ~ OBITh  YCTAaHOBJIEHO CyAbEH, KOTOpPHIM MNPUHHMAET 3asBJICHUE.
JlokazarenbcTBaMu, MOATBEPAKAAIOIIUMHI HaJIu4yue W OTCYTCTBHUE
JIeeCIIOCOOHOCTH, SBJISIETCS TACMOPT, pelieHue cyna (s TpU3HAHHBIX

OTpaHUYCHHO JCECIIOCOOHBIMHU M HEJCECITIOCOOHBIMH), CBUACTEILCTBO O OpaKe;

! I'paxknanckuit nmpouecc: yueonuk / I[Tox pen. M.K. TpeymnukoBa. — 6-¢ nzn. — M.: Uznarensckuii lom
«opogeny. 2018. C.60.

‘r pakaaHCKHi TponeccyanbHblil kogeke Poccuiickoit deneparuu ot 14 Hos6ps 2002 roga Ne 138-03
(pex. ot 03.08.2018) // Cobpanue 3akononarenbctBa PD. 2002. Ne 46. ct. 4532; CIIC «Koncynprantlmocy. 2018.
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o HaJIM4Me Hajuiexkamie O(GOPMIICHHBIX TOJHOMOYMN Ha TOITUCAHUE
WU TPEAbSIBICHUS MCKOBOrO 3asBiicHUs. VckoBoe 3asiBIEHUE MOJAETCA B CY[
NEepBOM MHCTAHIIMK B MHUCHbMEHHOW (OpME M MOJMUCHIBAETCS HCTIOM HWIIU €ro
npeacraButeneM. Eciu vckoBoe 3asiBlieHHE MOAAETCS MPEICTaBUTEIEM HUCTIA, K
HMCKOBOMY 3asBICHUIO TPUJIAraeTcs JOBEPEHHOCTh WM HWHOW JOKYMEHT,
MOATBEP>KIAIONIUN €ro MOJHOMOYHS;

o He coOro/IeHrne JOCyAeOHOro MOpsSAKa yperyJupoBaHUsI CIopa WU
nopsi/iIka MNpPEabsBIECHUS JOKYMEHTOB 00 3ToM. B 3akoHOJaTenbCTBE HE
MPEAYCMOTPEHO 00s3aTeIbHOE OOpallleHue IMOCTPaJlaBlied CTOPOHBI K JIMILY,
KOTOPO€ PacClpOCTPaHUIO CBEICHUS, HE COOTBETCTBYIOIIUE JCHUCTBUTEIBHOCTH U
MOpoYaIlre YeCTh U JOCTOMHCTBO, 00 OMPOBEPKEHUU TaKUX CBEJICHUM.

o HaJIM4KUE B MPOU3BOJICTBE 3TOTO WM JAPYTOro CyJa JuOo TPETeHCKOro
CyJla JieJia 1o CIopy MEXIy TEMU K€ CTOPOHAMU, O TOM Ke MPEAMETE U MO TEM Ke
OCHOBAHUSIM;

o ymiara cyaeoHoro cOopa (momuwiuHbI). B cOOTBETCTBUH ¢
. 3 4. 1 ct. 333.19. Hanorosoro koaekca Poccutickont ®eaepanuu ot 05.08.2000
Ne 117-®3 (maee — HK P®) npu mnomade HMCKOBOTO — 3asiBICHUS
HEMMYIIIECTBEHHOTO XapakTepa (U3UYECKUM JIMIIOM TOCyJapCTBEHHAas MOIIMHA
yrutaurBaeTcs B pazmepe - 300 pyOrei.

° cobmoaeHue ¢GopMbl M CoAep)KaHUS HCKOBOro 3asBieHus. OOmiue
TpeboBaHUs K (hOopMe U CoJep KaHNI0 UCKOBOT'O 3asBJICHUS, a TAKKe 003aTCIIbHBIN
CIIUMCOK JOKYMEHTOB, MpUJIaraeMbix K Hemy, cojaepxarcsa B cr. 3, 131,132 T'TIK
P®, kortopple SBISIOTCA OO0S3aTENbHBIMU 1T BCEX JIMIl, B TOM YHCIIE
oOpariaronmxcs 3a 3aUTol YeCTH U TIOCTOMHCTBA B Tiopske cT. 152 'K PO.

Tak, mo o61IeMy IpaBUTy UICKOBOE 3asBJICHUE JOJKHO OBITh MOJAHO B CY/ B
nucbMeHHor gopme. B m.1.1 4.1 cr. 3 TTIK P® B 2016 Toay mosiBUIOCH HOBOE
MOJIO’KEHHE, OTBEUAIOIEEe COBPEMEHHBIM pPEeajiisiM, COIIaCHO KOTOPOMY «HCKOBOE
3asiBJICHUE U WHBIE JOKYMEHTbI MOTYT OBITh TIOJIaHbI B CYJ U B 3JIEGKTPOHHOM BUJIE,
B TOM 4YHCJIe B (popMe DJIEKTPOHHOTO TOKYMEHTA, MOAMHUCAHHOTO SJIEKTPOHHOU

noANnMCbI0 B IOPAAKE, YCTAHOBJICHHOM 3aKOHOAATCIbCTBOM Poccuiickon


https://www.lawmix.ru/zkrf/13162/142116
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denepaiuy, MOCPEACTBOM 3amMOTHEHUST (OPMBI, Pa3MEIIEHHON Ha O(PHUITUATHFHOM
caiiTe cyna B MH(POPMAIMOHHO-TEIICKOMMYHUKAITMOHHON ceTH « HTepHEeT». DTO
HOBOBBEJICHHE, KaK HaM KaKeTcs, JeJIaeT MpaBo oOpallieHHue B CYJ 3a 3allUTOu
CBOMX IIpaB erie 00s1ee TOCTYIMHBIM U MOOMITEHBIM.

Uto ke KacaeTcss CoOJep)KaHUsS MCKOBOTO 3asBJICHHS, OHO JOJDKHO
cootBeTcTBOBATh 4.2 cT. 131 I'TIK P®, ogHako 3ajadeil HaIero UCCjieI0BaHusI He
ABJISIETCA PAcCMOTpPEHHE BceX TpeOOBaHUM K HUCKOBOMY 3asiBICHHUIO, MBI
OCTAaHOBUMCSI TOJBKO Ha Te€X, KOTOPBIC OIpPEISTSIOT OCOOCHHOCTH HCKOBOTO
3asBJICHHS O 3aIUTE YSCTHU U JOCTOMHCTBE.

B ropuamueckoll Hayke BBIACHSIOT JBa JJIEMEHTA HCKAa: MNPEAMET U
ocHoBaHus. IIpenMer mcka — 3TO MaTepHAIBHO-NPABOBOE TpeOOBaHHME HCTIA K
OTBETYHUKY, B OTHOIIIEHUU KOTOPOTO CYJ JOJKEH MPUHATH pemeHHel. Vkazannas
neuHUIMS JaeT MpaBUIbHOE MOHMMAaHHWE TOTO, YTO MCTEI, oOpalasch B CY/I,
HMMEET MaTePHUAIbHO-TIPABOBYIO 3aMHTEPECOBAHHOCTh 3AIIMTUTH CBOU IIpaBa.

ITon ocHOBaHMSIMH HCKa TMOHUMAIOT OOCTOSTENHCTBA, KOTOPHIMU HCTEIl
000CHOBBIBaCT CBOE TpeOOBaHWE, a Takke (DAKTHI, IOATBEPKIAAIOIMIUE OTH
o6cTosTebeTBa?. TaKUMH 06CTOSTEIHCTBAME MOT'YT OBITh TOJBKO HOPUIUYECKHUE
dakTpl, T.. (HaKThl, KOTOpbIE OOYCIOBIMBAIOT OIPEACICHHbIE IPAaBOBBIC
MOCJIC/ICTBUS: BOSHUKHOBEHHE, U3MEHEHUE WIIH TIPEKpaIleHue NpaBOOTHOIICHUIA.

[TosTOMy K OCHOBaHHUIO MCKa HE MOTYT BXOAUTH OOCTOSITEILCTBA, KOTOPHIC
BBICTYMAIOT JlOKazaTeabCcTBaMM 10 jeny. C HUMM 3aKOH HE CBS3BIBACT
BO3HUKHOBEHHE, U3MEHEHUE WJIM TpEKpalleHue MpaB Wik o0s3aHHOCTeH. OHu
JIUIIB TMOJTBEPKIAI0T HATMYUE WM OTCYTCTBUE IOPUANYECKUX (PAKTOB, BXOISIIINX
B OCHOBAaHHUE HCKa.

[IpenmMeToM ucka MO JeinaM O 3allUTe YE€CTH U JOCTOMHCTBA SIBJISIETCS
MaTepHaIbHO-TIPABOBOE TPEOOBAHKE MOTEPIECBIIETO K JIUITY, HAPYIIUBIIETO TAKUE

mpaBa, KOTOPOE OCHOBBIBACTCS Ha CIOPHOM IMpaBooTHOIIeHUH. [lo obmemy

! Ipasmanckuii npouece (rpaxaaHckoe mporeccyanbHoe mpaso) Poccuu: yuebmuk // A.A. Moxos, 1.B.
Boponmosa, C.1O. CeménoBa. — M.: OO0 «lOpunnueckas ¢pupma koHTpakt». 2017, C.94.
? T'paskmaHCKuil mpouece (rpaXIaHCKOe MmpoleccyanbHoe mpaBo) Poccum: yueGHuk / A.A. Moxos, 1.B.

Boponmosa, C.1O. Ceménona. — M.: OO0 «tOpunndeckas pupma koHTpakT». 2017. C.95.
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MpaBWly Takoe TpeOOBaHME KAacaeTCs PacHpOCTPAHEHHBIX OTBETYMKOM CBEACHUM
HE COOTBETCTBYIOIIUX JACHCTBUTEIHPHOCTHA M TTOPOYAIINUX YECTh U JTOCTOMHCTBO, H /
WM BO3MEIIEHUU MOPAJIBLHOTO Bpe/ia, KOTOPhIN ObLJI HAHECEH TAKUM HAPYIICHUEM.

Oco0eHHOCTAMH TIpeIMETa Cropa O 3alIUTE YECTH U JIOCTOMHCTBA MOKHO
Ha3BaTh:

- BO-NIEPBBIX, IMpaBO TMOCTPAJABIIEH CTOPOHBI HAa MPEIbSIBICHUE
MaTepUaJIbHO-TIPABOBBIX TPEOOBAHUM YCTAHOBJIECHO HOPMaMU MAaTEpPUATbLHOTO
npaBa (ct. 152 T'K P®) u "He TpeOyeT NOMOTHUTEIHHOTO 3aKPEIUICHHUS B APYTHX
JIOKYMEHTaXx;

- BO-BTOpbIX, [loctanoBinenuem Ilmenyma BC P® No3 mnpemycmoTpeHo
IPUMEHEHHE HECKOIBKHX CIIOCOOOB 3aIUThl HA BHIOOP MOCTPAJABIIErO JIHIA .
Hampumep, U0 MOKeT peanu3oBaTh CBOE MPABO HAa OTBET WIIM ONPOBEPTHYTH
HEJI0CTOBEPHBIE CBEJICHUS B CYyJI€OHOM MOPSIKE;

- B-TPEThUX, TpEOOBaHHE MOXKET OBbITh NPEABABICHO KaK K JIHILY,
pacnpoCTpaHUBLIEMY  HECOOTBETCTBYIOUIME JEHCTBUTEILHOCTH, IOpOYAIIHe
CBEJICHUS, TAK U K JIUILY, KOTOPOE SBJISIETCS] IEPBOHAYATILHBIM PACTIPOCTPAHUTEIIEM
uH(popmanuu (aBTOpoM);

- B-YETBEPTHIX, 3aKOHOM MPEIYyCMOTPEHO TMPaBO JHUIA MPEIbIBUTH
TpeOOBaHHE O BO3MEIICHHMH MOPAJIBHOTO Bpena, NPUUYMHEHHOTO TaKuUM
HapywieHueM. [lpu 3TOM Tpu omnpeneneHUud pazMepa MOPAIBHOTO Bpena
MOCTPAJaBIlee JUI0 UCXOJUT TOJIBKO U3 CBOMX CYOBEKTUBHBIX YOEKIECHUU O
CTENICHU HPABCTBEHHBIX CTPaJlaHUM, KOTOpbIe €W ObUIM HAHECEHbl BUHOBHBIM
JULOM;

- B-TIATHIX, HA TIOCTPAJaBIIIee JINIIO BO3JIaraeTcs 00sI3aHHOCTh JIOKA3bIBAHUS
(dakTa pacnpoCTpaHEeHHs CBEJICHUH JIULIOM, K KOTOPOMY IIPEIbsBIECHO TpEOOBaHHE
¥ TOpOYAIINi XapaKTep; B CBOIO ouepe/b, OpeMs JTOKa3bIBaHUS IO MPABIUBOCTH

pacrpocTpaHEeHHON HH(OOPMAIIMH IIEITMKOM JOKHTCS Ha OTBETUHKA.

! Tocranosnenne [Tnenyma BepxoBaoro Cyma P® «O cyneOHOM pakTUKE IO JeJIaM O 3alUTe YeCTH U
JIOCTOMHCTBA TPaKIaH, a TAKXKe NEJI0BOH PeIyTalluy TPaXKIaH U I0puandeckux auiy ot 24 despanst 2005 r. Ne 3 //
CIIC «KoncynpranTlLimrocy.
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[Ipenmer ucka o 3amMTe YECTH U JOCTOMHCTBA JMLA WHAUBUIYAIAZUPYET
NPEIBSIBICHHBIA WCK B 3aBUCHUMOCTH OT XapakTepa TpeOOBaHHS, KOTOPOE
3asBIISIETCS] UCTLOM.

Cornacho ct. 152 I'K ocHOoBHOEe TpeGoBaHUE HCTIA MO JAHHON KaTETOPUU
IpOXIAHCKUX [l KaK MpeAMeT HCKa ecThb TpeOoBaHHE 00 OIpPOBEPKEHUU
pacrpoCTpaHEHHBIX MOPOYAlIMX YE€CTh U JIOCTOMHCTBO  CBEJICHHUM, HE
COOTBETCTBYIOIIUX JIEHCTBUTEILHOCTH. Ha3BaHHBIN MpeaMeT MCKa MOXKET OBITh
yKa3aH BO BBOJIHOM YaCTH MCKOBOTO 3asBJICHUS (T10]I HAUMEHOBAHUEM JJOKYMEHTA)
U JIOJDKEH OBITh YKa3aH B 3aKJIIOUUTEIBHOM (IPOCUTENIBHOM) €T0 YaCTH.

JIuio, mpaBO KOTOPOro HAPYIIEHO, MOXXET BbIOpaTh Kak OONIMI, Tak U
CHEIUATbHBIA CIIOCOOBI 3allIUTHI CBOETO IpaBa, KOTOPHIE OMpPENeNieHbl 3aKOHOM,
PETIaMEHTUPYIOINM KOHKPETHBIE TPAXKIAHCKUE MPABOOTHOIIEHUS.

B cr. 12 T'K P® ykazanbl o01miue cnocoObl 3aiuThl, KOTOPHIE B TOM YHUCIIE
MOTYT OBbITh BBIOpaHBI W JJIA 3alIUTHI YeCTU U JOcToMHCTBA. HO B KOHTEKCTE
3alIUThl  YKA3aHHOTO CYOBEKTUBHOTO TipaBa OOJBIIMN HWHTEpeC [JIs Hac
MPEACTABIISIOT CIIEIUAIBHBIE CITOCOOBI 3aIUThI, KOTOPBIE OnpeeneHsl B ¢T. 151 u
152 TK P®. Tak, ¢usuyeckoe 10, MPABO HA YECTh U JOCTOMHCTBO KOTOPOTO
HapyIIeHo, BIpaBe TpeOOBATh:

o ONPOBEPKEHUS IOPOYALIUX €r0 YECTh, JOCTOMHCTBO WM JEJIOBYIO
pEIyTaIUIO CBEICHUMN;

o OomyOJUKOBAaHUS CBOEr0 OTBETAa B TEX € CPEACTBAX MacCOBOM
uH(oOpMaIMU, B KOTOPBIX OBUIM pacHpoCTpaHEHBbl MOpPOYAIUE CBEICHUSA, HE
OTBEYAIOIIME JCUCTBUTCILHOCTH;

o 3aMEHbl WJIM OT3bIBA JIOKYMEHTa, B KOTOPOM COJEpPKATCA CBEICHUS,
MOpOYaIIUe YeCTh U JOCTOMHCTBO I'PAKIAHNHA,

o yAaJICHUsI COOTBETCTBYIONICH MH(POPMAIIH, a TAKKE MPECCUCHUS WIH
3ampenieHusl  JaJdbHEUIIEro pacpoCTPaHECHUS YKa3aHHBIX  CBEJICHUH  ITyTEM
U3BATHS M1 YHUUTOXKECHUsI 0€3 KaKkoi Obl TO HU OBLTIO KOMIIEHCAIIUN U3TOTOBJICHHBIX
B IIENIAX BBEICHUS B TPAKIAHCKHA OOOPOT DIK3EMIUSIPOB MaTepUaIbHBIX

HOCI/ITGJIGI\/’I, COACPKAIIMX YKa3aHHBIC CBCACHUS, CCIIU oe3 YHHUYTOXCHUA TaKHUX


http://www.consultant.ru/document/cons_doc_LAW_52017/#dst100032
http://www.consultant.ru/document/cons_doc_LAW_52017/#dst100029
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SK3EMIUISIPOB ~ MaTepUalibHbIX  HOCUTENIEM  yJAJIEeHWE  COOTBETCTBYIOUIEH

nH(OpMAITMU HEBO3MOXXHO (B CIydasX, KOTJa CBEIACHHS, IOPOYAIINE YeCTh,

JIOCTOMHCTBO WJIU JEIOBYIO PENYTAMIO IPAXIAHWHA, CTAJIA IIUPOKO U3BECTHHI U B
CBSI3U C ATHM ONPOBEPKEHNE HEBO3MOXKHO JTJOBECTH JI0 BCEOOIEr0 CBEACHMUS);

o yaaJleHus. COOTBETCTByoIIe wuHpopManuu B cetn «HHTEepHET,

OTPOBEPXKEHUST YKa3aHHBIX CBEACHHUM CIOCOOOM, 00ECIeurBaIONINM JIOBEICHHUE

ONPOBEPKEHUS 0 NOJIb30BaTenen cetn «MHTepHETY;

° MPU3HAHUU PACHPOCTPAHECHHBIX CBEJECHUU HE COOTBETCTBYIOIIMMU
JIEUCTBUTEIHLHOCTH,

° BO3MEIIEHUE YOBITKOB;

° KOMIIEHCAIIUsI MOPAJIbHOTO Bpea.

CaMbIM pacIpoCTpaHEHHBIM U, KaK CYMTAIOT HEKOTOPHIE aBTOPbI, OCHOBHBIM
CcrocoOOM 3alIMThl MpaBa HAa YE€CTb U JIOCTOUHCTBO SIBJISIETCS OIPOBEPKEHHE
NOopoYallluX CBEIECHUM, HE COOTBETCTBYIOIIUX JACHCTBUTENBHOCTH, KOTOPHIE
HapyllamT IpaBO HA 4YEeCTh MW JOCTOMHCTBO. IlopsAmok omnmpoBepKeHus
onpenensercs B .2-5 ¢T.152 'K PO, cr1.43, 44 3akona o CMU u cynom. OtmeTum
HECKOJIbKO HIOAHCOB.

Bo-niepBbIX, omnpoBepieHHe TOJIKHO ObITh CHETAHO TEM K€ CIOCOOOM,
KOTOPbIM OBUIM PaclpOCTPAHEHbl CBEICHUSA WIH JIIOOBIM AHAJOTMYHBIM. OTO
MOJIOKEHHE, K TpUMEpyY, yTouHsaeTcs B 4.2 cT. 44 3akona o CMU «onpoBepxeHue
B MEPUOANYECCKOM TIEYATHOM M3JaHUU JOJDKHO OBITH HAOpaHO TEM ke MIPUPTOM U
MOMEIICHO MO/ 3arojioBKoM «OnpoBep)KeHHe», KaK MPaBUIIO, HA TOM K€ MECTe
[OJIOCHI, YTO U OIpoBepraemMoe cooOuieHne wuiau marepuan. [lo paguo u
TEJIEBUJCHUIO OMPOBEPKEHUE JOJIKHO OBITh TIEPEIAHO B TO K€ BPEMSI CYTOK U, KaK
paBuJiIo, B TOM K€ Mepeaayde, 4YTo U OMPOBEPTraeMoe COOOIIEHUE IIH MaTepUa».

Bo-BTOpBIX, €ciau paccMaTpuBaeMble CBENCHHsI OyIyT pacrpoCTpaHEHBI B
CMU, onu pomkHbl ObITh omnpoBeprHyThl B Tex xe CMMU. Opnako B
[Tocranosnenust Ilnenyma BC P® Ne3 nomonHeHo, 4TO B cioydasiX, KOrja HCK

npenbaBieH pegakuun CMU, ero aBTopy WIM YYpEOUTENI0 M Ha BpEMs
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paccMmoTpenus cropa pabora storo CMMU mpekpaiieHa, cya MOXET 0053aTb
OTBETYMKA OIUIATUTh ONpOBepkeHue B Apyrom CMU.

B-TpeTpux, 3ammra 4YecTM W JIOCTOMHCTBA TpakKIaHMHA MOXKET OBITh
OCYIIIECTBICHA M IIOC/E €ro CMEPTH MO0 TPEGOBAHHIO 3aMHTEPECOBAHHBIX JIHIL .
Takoe mosiokeHHe B 3aKOHE OOBSACHAETCS T€M, YTO HapylIEHUE IIpaBa Ha YeCTh U
JOCTOMHCTBO Tpa)XJaHWHA BJIUSAET HE TOJIBKO HA 4YECTb M JOCTOMHCTBO
NOTEPIIEBIIET0, HO U Ha MOJIOXKEHUE €r0 CEMbHU B OONIECTBE, MX OLUEHKH U T.II,
NO3TOMY JUIsI HUX TaK Ba)XHO BEpPHYTh YECTHOE HMMS pPOACTBEHHHUKA, APYTa,
COTPYAHUKA U T.J.

B-uerBepThiX, ncxons wn3 nozunuu [lnenyma BepxoBnoro Cypa P® B
[ToctanoBnenuu Ne3 mpenBapuTesibHOE OOpaleHUE TOTEPIIEBIIETO C TPEOOBaHUEM
00 OMpOBEPKEHUU CBEJICHUN HemocpeacTBeHHO K peaakiuuun CMU, B koTopoM ux
ObUIO pacHpOCTPaHEHO, SIBISETCS €ro MpaBoM, a He o0s3aTenbCcTBOM. B ciydae
OTKa3a WM HapyILIECHUs 3aKOHHOTO IOPsI/IKa ONPOBEPKEHUS, IOTEPIIEBILINN MOXKET
oOpatuthces B cya. CornacHo 4.5 c¢1.44 3akona o CMMU «B TeueHue mecdiia co JHs
MOJIy4eHHs] TpeOOBaHUs 00 OMPOBEPKEHUU JTUOO €ro TeKCTa peaakius o0si3aHa B
NUCbMEHHOM  (opMe  YBEIOMUTh 3aMHTEPECOBAHHBIX  TIpaXXIaHWHA  WJIU
OpraHM3alMIo O MPEANojIaraéMoM CpPOKe pacHpOCTPaHEHUsS! ONMPOBEPKEHUS JTHO0
00 OTKa3e B €ro pacnpoCTpaHCHUH C YKa3aHHEM OCHOBAaHMM OTKa3a». Takoi oTKa3
MOXET OBbITh 00KajloBaH B CyJ€ B TEUEHHE TrojJa CO JHSA pPacCIpOCTPaHEHUs
CBEJICHU, a MPOIYCK 3TOTr0 CpoKa 0e3 YBaKUTENIbHBIX NMPUUYMH MOXKET CTaTh
OCHOBAHHEM JIJI OTKA3a B YAOBJIETBOPEHNUH TAKOTO MCKa.

Hapsiny ¢ onpoBep:keHHUEM HAET BTOPOW CIOCOO 3allMThI MpaBa Ha YECTh U
JIOCTOMHCTBO TpaKJaH — OIMyOJUKOBAHUE CBOEr0 OTBETa (KOMMEHTapHsl WU
peIUIMKK) B TEX € CpeAcTBaX MaccoBOM HMH(OpMALMU, B KOTOPBIX ObLIM
pPacIpOCTPAHEHBI TOPOYAIME CBEICHHUs, HE OTBEYAIOLIME IEUCTBUTEIBHOCTH. B
OTHOILIIEHWU OTOr0 CHocoba, MPUMEHSIOTCS BCE Te JKE€ MpaBuUia, 4TO U K

OTPOBEPIKEHHUIO.

! I'paxxmaHckwii mporeccyanbHbIN Kogeke Poccniickoit @eneparm oT 14 Hosi0pst 2002 roga Ne 138-D3
(pexn. ot 03.08.2018) // Cobpanue 3akoHomaTenbeTBa PD. 2002, Ne 46. c1. 4532; CIIC «KoncymsrantlLitocy». 2018.
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HNHTEpECHO, YTO B HOBOW peAakiuu ['paxk1aHCKOro KOJEKCa MO3UIUHA 3TOTO
croco0a 3amMThl HECKOJIBKO YKPENMWINCh. 3aKOHOJMATETh 3aMEHUJ IIUPOKYIO
(bOpMYIMPOBKY IETUKTA «OMYOJIMKOBAaHbI CBEJICHUS, YIIIEMIISIONINE €ro MpaBa uiu
OXpAHSEMbIE 3aKOHOM HMHTEPECHDY HA TOUYHYK) — «PaCHPOCTPAHECHHE CBEACHUI,
TOPOYAIINX YeCTh M JOCTOMHCTBO H HE COOTBETCTBYIOIIMX AEHCTBHTEILHOCTHN .
Taxke mnpeaycMOTpeHa BO3MOXKHOCTh  OJHOBPEMEHHOro  TpeOOBaHUS U
OMPOBEPKEHUS U OMyOJIMKOBaHUS OTBETA.

OnHako HYXKHO CKaszaTh, YTO ATOT CIOCOO 3alllUTHI IpaBa Ha 4YECTh U
JIOCTOMHCTBO HE HaIlleJl CBOEr0 IIMPOKOr0 HMCIOJIb30BaHUA. HekoTopblie ydeHbIe
OOBSICHSIIOT 3TO IOPUAUYECKOM HETPAMOTHOCTHIO, JAPYrH€ — HEIOBEpUEM K
HMCTOYHUKY HapYIICHUS UX npaBz. Ha namr B3riasi, 3TO Takke MOKET OOBICHITHCS
mout 100% otkazom CMM, Tak Kak OHHM CUMTAIOT CBOMU JCHCTBHUSI
IIPaBOMEPHBIMU.

HyxHO cka3arb, 4TO B 3TOM BONPOCE MNPABWIbHYIO IO3ULMIO TMPUHSIN
MPaBONPUMEHUTENN, KOTOPHIE Hadyalu B CBOMX PEIICHUSX YKa3blBaTh HA TaKOU
Croco0 3aIUThI MpaBa, Kak aJbTEPHATUBY OMpoBepKeHNI0. OCOOEHHO B CITydasix
OTKa3a B yAOBIETBOpeHUU HCKa. CChUIAsICh HAa TMOJOXKEHHWE O MpaBe Ha OTBET B
Cly4dasiX, KOrJa CBEICHUS SBISIOTCS OLEHOYHBIMM K 110 MHEHUIO JIMIA,
3aTparuBaloOT €ro MpaBa U 3aKOHHBIE UHTEPECHl. ITO BO3MOXKHOCTh «00OCHOBAHUS
HECOCTOSITETbHOCTH PACHpPOCTPAHEHHBIX CYXACHUM, M TPEIJOKEHUS WX HHOU
OLICHKI.

CrnenoBarenbHO, C OJHOM CTOPOHBI — 3TO OJHO W3 CPEICTB
YpaBHOBEIIIMBAHUS TIpaBa Ha CBOOOJY CJIOBa M MHEHUS M TIpaBa Ha 4eCTh U
n0CTOMHCTBO. C Jpyroil CTOPOHBI, HEKOTOpPHIE TMPABOBEAbl CUUTAIOT, YTO

oOszaTenbctBO  CMU  BBIMOAHUTH  OJHOBPEMEHHO 00a TpeOoOBaHUS: W

! Ipaxmanckuii kogexe Poccuiickoit denepamun (dacts nepsas) ot 30 HosOps 1994 roga Ne 51-®3 (pe.
ot 03.08.2018) // Cobpanue 3akononatenbctea PO. 1994. Ne 32. Cr.3301; CIIC «Koncynsrantlnrocy. 2018.

2 Paberr A.M. IIpaBo rpaIaHMHA HA 3aLIUTy YECTH, TOCTOMHCTBA M [ENOBOH PEIyTAIMH: IPOBIEMBI
Teopuu u npaktuky // Becthuk Omckoro yausepcurera. Cepust «IIpaBo». 2015. Ne 3 (44). C. 84.
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OTIPOBEPKEHHUSI, U OMYOJIMKOBAHUS OTBETA, HECKOJIBKO YPE3MEPHO U HAPYIIAET CT.
10 KoHBEHIIHH 0 CBOOO/IC BBIPAKEHHS MHCHHMIA .

C Haieil TOYKU 3peHusi, TaKOE MOJ0KEHUE HA00OPOT HE 1ae€T BO3ZMOKHOCTH
3JI0yNOTPEOIIATh UCIIONB30BAHUEM «OLIEHOUHBIX CYK/ICHHI» B 3aKA3HBIX CTAThAX U
JaeT XOTs Obl KaKOM-TO MyTh 3aIIUThl OT TAaKOTO HApPYUIEHUs W MAHUITYJIALUAN
CMU.

Crnenyroommii cnocod 3amMThl YECTH M JOCTOMHCTBA OIpPEAEsAeTCS Kak
3aME€Ha WM OT3bIB JOKYMEHTA, HCXOJSLIEr0 OT OpraHu3alldHd, B KOTOPOM
collepKaTcsl CBEACHMS, MOpOYalMe€ YeCTb M JOCTOMHCTBO. B HEKOTOpPBIX
KOoMMeHTapusx K cT. 152 'K P® mpaBoBenbl yka3pIBarOT, YTO 3aME€HA M OT3bIB
JOKYMEHTa OJMH M3 BUIOB (popm) ompoBepxkenus. Ha Hamr B3risg, oH UMEET
CBOM CYILIIECTBEHHbBIE OCOOEHHOCTH M BBIJIEIECH 3aKOHOAATENIEM B OTACIIbHBINA TyHKT
B CTaThbe, IO3TOMY SIBJISIETCSI CAMOCTOSATEIBHBIM MEXAHU3MOM 3aILUTHI.

OCHOBHOM ILIeNbI0 TakKOro crocoba 3alMThl SBISETCS HE TOJBKO
ONpoBepKeHHEe MH(POPMALMK B JOKYMEHTE, HO M HUBEIUPOBAHUS OPUIUATBHOTO
aKTa ¢ TAaKOTrO POJia CBEACHUSMHU.

[Ton oOT3BIBOM HEOOXOAMMO TOHHUMATh IMYOJIMYHOE COOOIEHHE O
HEJCHCTBUTEIBHOCTH, HECOCTOATEIBHOCTH JIOKYMEHTAa, HAlpaBJICHHOE JIHILY
(JIMIam), KOTOPBIM TOT JOKYMEHT OBLT OTIIPABIICH .,

3amMeHa JOKYMEHTa NpelyCMaTpPUBAET CO3[JaHUE HOBOIO JIOKYMEHTa U
HalpaBJieHUE ero Juuy (IMiaM), KOTOpoMy ObUI OTIpaBi€H M aJpecoBaH
MBI TOKYMEHT" .

K npumepy, paboTHUK MOKET TpeOOBaTh B Cy/€ OT3bIB XapaKTEPUCTUKU C
paboThl, €CIIM OH CUUTAET, UTO B HEH COJEPKAThCS JOKHBIE CBEJICHUS, TIOpOYaIIne

€ro 4e€Ctb U OJOCTOHMHCTBO. 910 3HA4YUT, 4YTO CyId MOXKCT 00s3aTh OTBETYHKA

! TuxomupoB M.IO. 3ammra dYecTd, JOCTOMHCTBA W JIEJIOBOM peMyTalMd: HOBBIE TMpaBwia. M.:
M3narensctBo Tuxomuposa M.10. 2014. C.27.

2 3eprosa O. I'. Bompocs! cyneGHOi MPaKTHKH 3alIUTHI YECTH, IOCTOMHCTBA M JENOBOH PEIyTalud B
poccuiickoM 3akoHozaTenbeTBe // BecTHHK Y amypTekoro yHuBepcuTera. Cepusi « OKOHOMUKa U 11paBoy. 2016. Ne26
(2). C.101.

¥ 3epuosa O. I'. Bompocs! cyneGHOil IPAKTHKM 3alIMTHI 4eCTH, JOCTOMHCTBA M JEIOBOM PEIyTALHH B
poccuiickoM 3akoHozaTenbeTBe // BecTHHK Y amyprekoro yHuBepcuTera. Cepusi « OkKOHOMUKa U 11paBoy. 2016. Ne26
(2). C.100.
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HaIMpaBUTh B OpPraH, 3alpalliBaroliid XapaKTePUCTUKY, TUCbMEHHOE Pa3bICHEHUE
0 HECOCTOSITEIbHOCTH JIOKYMEHTA.

OgHuMu M3 caMblX JUCKYCCHOHHBIX CIOCOOOB 3alllUThl YECTH U
JOCTOMHCTBA SIBJIAIOTCA 1) yJoajmeHuss COOTBETCTBYyroUled wuHpopmanuu; 2)
MIPECEUYECHUS] WU 3) 3anpeleHus JanbHEHIIEro pacnpoCTpaHEHHs CBEIACHUH,
NOpoYalluX YeCTh U JOCTOMHCTBO TPaXKIaH, MyTeM HU3bSATUS U YHUUTOXKEHUS 0Oe3
Kakol Obl TO HU OBUIO KOMIICHCAIIMM H3TOTOBIICHHBIX B IEJISX BBEIACHUSA B
TPKIAHCKUM 000pOT SK3EMIUIAPOB MaTEPHAIBHBIX HOCUTENEH, COJep Kallux
YKa3aHHbIC CBEJICHUS, €CITU 0€3 YHUUTOXKEHHUS TAKUX IK3EMIUIIPOB MaTEpUATIbHBIX
HOCHUTEJIE yNaJIEHUE COOTBETCTBYIOIIEH HH(OpPMalMU HEBO3MOXHO. DTH TpHU
criocob6a BbIZIeTeHBI B OTACNbHBINA 1. 4 ¢T. 152 'K P® u olycnoBneHsl oOmumu
YCJIOBUSIMM HMX BO3MOXXHOT'O HCHOJIb30BAHUSI — «B CIIy4asix, KOrjJa CBEICHUS,
MOpOoYaIlle YeCThb M JIOCTOMHCTBO Tpa)KJaHWHA, CTajld IIMPOKO HM3BECTHHI U B
CBS3M C ITHUM OIPOBEP)KEHHWE HEBO3MOXKHO JOBECTH JO BCEOOIEro CBEICHUSY,
MOATOMY PACCMOTPUM HMX CYITHOCTH B KOMILIEKCE.

Bo-nepBhIX, cieayer OTMETUThb, YTO 3aKOHOJATENb HE YTOYHWII, YTO
HEOOXOJIMMO TOAPa3yMeBATh IMOJI CIOBOCOUYETAHUEM «IIUPOKO M3BECTHBI», a ITO
ABJISIETCA HEIONMYCTUMBIM B PETYJIMPOBAHUM PACCMATPUBAEMOIO BOMPOCA, TAaK Kak
HapyIIaeT TMPUHIUII «IPABOBOM OMPENENEHHOCTH», BBIPAOOTAHHBIA MPAKTUKON
ECITY'. Tak, cormacuo cr. 10 KoHBeHIHH «CBOGOA BBIPAKEHHST MHEHHI MOXKET
OBITH COTPSDKEHA C OMpPEIeICHHBIMI OTPAHUYCHUSIMHU, KOTOPBIC, OJHAKO, JTOJKHBI
y3KO UHTEPIIPETUPOBATHCS, U HEOOXOIUMOCTh JTFOOBIX OTPaHUYEHUM JO0JIKHA ObITh
yoenutenpbHo 00OCHOBaHa». He yTOUYHMB uYeTkoe 3HadYeHHE (HOPMYIUPOBKU
«IIUPOKO M3BECTHBIE», OTEYECTBEHHBIM 3aKOHOAATENb Jal BO3MOKHOCTb
3JI0ynOTpeOJIeHUsI B €r0 TOJIKOBAaHMHM. A TaK Kak ATOT JACJIUKT MpeayCMaTpUBaeT
OUYEHb KECTKUE CAHKIIUA B OTHOUICHUU HAPYLIUTENEH — «U3bATHE U YHUUTOKEHUE
0e3 Kakoi Obl TO HM OBLIO KOMIIEHCAIIMM H3TOTOBJIIEHHBIX B IEJISIX BBEICHUS B

Fpa)K,Z[aHCKI/II\/’I O60pOT 9K3CMIIIAIPOB MaTCpHUAIbHBIX HOCHTCHGﬁ, COACpIKaAINX

1 .

Cemmna A.A. CnocoObl 3amMTBhl YECTH, JIOCTOMHCTBA W JIEJIOBOM peryTanuy, HanpaBJICHHbIE Ha
npecedeHue JajbHEeiIero pacnpocTpaHeHus mnopodamux csegeHuit / A.A. Cemuna, 1O0.B. Xomonenko //
IOpucnunrsuctuxa. 2016. Ne5. C. 85.


http://www.consultant.ru/document/cons_doc_LAW_52017/#dst100029
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YKA3aHHBIE CBEACHUS», TAKOE IMOJOXKEHUE 3HAUYUTEIBbHO OTPAHMYMBAET IPABO HA
CBOOO/Y MHCHHS .

Takum oOpa3om, onpeiesIeHUuE MOHATUS «ITUPOKO U3BECTHHIEY» HEOOXOIUMO
3aKpEeNUTh B 3aKOHOJIATENIbCTBE WM B mocTaHoBiIeHMU BepxoBHoro Cyna PO.
M.IO. TuxomMupoB B TpakTOBKE YKa3aHHOTO CIIOBOCOYETaHUS IMIPEAJIaract
PYKOBOJCTBOBaTbCA BTOPBIM  YCIOBHEM HCHOJIb30BAHUS PACCMaTPUBAEMBIX
CI0cO00B 3alUThl — HEBO3MOXKHOCTh JIOBECTH OIPOBEPIKEHHE 0 «BCEOOIEro
CBEICHUS», TO €CThb JIO CBEICHUS JIUL, KOTOpbIE WMEIU BO3MOXKHOCTH
O3HAKOMUTBCSI C pacrpocTpaHeHHON wuHdopManueit. W kpyr »>Tux mojaei
3HAQUYUTEJIBHO IITUPE, YE€M IOCTOSHHbICE MNOTPEOUTENM KOHTEHTa OIpe/IeICHHON
raseTbl, PajMo M TEICBH3HOHHOrO KaHana’. K IpHMepy, 9TO MOTYT OBITb
«pazoBble motpeduTenn» uHpopmaruu 3roro CMU wunu npys3ps MNOCTOSHHBIX
noTpeOuTeNe, KOTOPhIM CBEJCHUSI CTAJIM W3BECTHBI U3 PACCKA30B IOCJIEIHUX.
CrnenoBaTenbHO, TIOJT «IIUPOKO U3BECTHBIMIUY CBEJICHUSAMH HEOOXOUMO TOHUMATh
CBEJICHUS, KOTOpbIE ObUIH PaclpOCTPAHEHbI CPEU HEONPEAEICHHOTO Kpyra JIUII.

Kak yxe orMmeuanoch, MmpaBoBas MpPUPOJA TPEX CIOCOOOB — YIAJICHUS
uHpopMaIruu, TMpeceueHus] W 3alpeuieHusl JajdbHEWIero pacrnpoCcTpaHeHUs
CBCJICHHM OYEeHb IOX0XKa M TATOTEET K OOIIEeMy CIOCOOY 3allMThI - MpPeceUeHUe
JNEWCTBUH, HapyIIAOMINX MPAaBO MJIM CO3JAOIIMX yrpo3y ero HapyueHus (ct.12
['K PD).

Paznmuune Mexay HHUMHU 3aKJIHOYaeTcsl B psi€ YTOUYHEHUW. Y TAJICHUE
uH(popMaluu, Mnopoyamieil 4ecTb M JIOCTOMHCTBO TPaKJaH 3aKIIOYaeTcs B €€
YHUUTOXKEHUU C LIEJIbI0 UCKIIFOYUTh BO3MOKHOCTh JAJIbHEUIIIETO O3HAKOMJIEHUS C
neit’. HeoGX0IMMO TOHMMAT, YTO OJ YIAICHHE MOMAJA0T TOIBKO T¢ CBEICHH,
KOTOpBIE TOpPOYAT YECTh W JOCTOMHCTBO, M HE 3aTPAruBaIOT MPOU3BEIACHUE B

LEJIOM WA €ro MaTepualibHbIX HocuTened. K mnpumepy, ecim mnopovamue

! Tpasxnancknii kogeke Poccmiickoit ®eneparmn (dacte mepsast) ot 30 Hosopst 1994 roxa Ne 51-D3 (pexn.
ot 03.08.2018) // Cobpanue 3akononarensctBa PD. 1994. Ne 32. Cr.3301; CIIC «Koncynsrantllmocy. 2018.

2 TuxomupoB M.IO. 3ammra dvecTtH, JOCTOMHCTBA U JEJIOBOM penyTalMu: HOBbIE IMpaBwia. M.:
MsnarensctBo Tuxomuposa M.10. 2014. C.29.

3 I'appunos E.B. Yaanenue undopmanum, mpeceueHNe WIKH 3alpeliCHue NANTbHEHINEro pacipoCTpaHeHUs
CBCJICHUI KaK CIIOCOOBI 3alllUThI YECTH, TOCTOMHCTBA ¥ JEJIOBOW penmyraiuu // 3aKOHOIATEIbCTBO M IKOHOMHMKA.
2014. Ne9. C. 43.
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CBEJICHUS HAXOJATCS B OJHOM (pparMeHTe KHUTH WM CTaTbU, OTBETYHK OOs3aH
yIaJuTh UMEHHO 3TOT ab3all, CTpaHHIly, MpPeIoKeHHE, YTOObl MUCKIIOYUTh ITH
CBEJICHUS U3 OO0IIEr0o KOHTEKCTa KHUTY U CTaThH, HE 3aTparuBasi MPOU3BEICHHUE B
L[ETIOM.

Ecnu MBI TOBOpHMM O TIPECEUEHMM M 3alpPElICHUH JAIbHEHIIEro
pacnpocTpaHeHusl, TO TJIABHBIM OTJIMYHUEM SIBJISIETCS TOT (DaKT, 4YTO YHUUTOKAIOTCS
MaTepHAalbHbIe HOCHTENH mopodareii mHGOpMAIMK’. ITO MOXKET ObITh KHHra,
XKypHaJ, ra3era, GoTorpadus UM IUCK C BUIECO-3aMUCHIO.

[Ipeceuenne — 3TO co3gaHUE YCIOBHM, MPU KOTOPBIX CBEACHUS, TOPOYAIIUE
9eCTh M IOCTOMHCTBO TPAXKIaH, GOJbIIe He OYIyT PaCIpOCTPAHATHCS .

3ampenieHue — 3TO BO3JOXKEHHE OOS3aHHOCTH Ha BHHOBHOE JIMIIO
yAEPKAThCA OT NAJTbHEUIIEro paclpoCTpPaHEHUs] CBEAEHUM, MOpPOYAIUX YECTh U
JIOCTOMHCTBO IPaXKIaH".

Uro ke KacaeTcsi pasrpaHUdYCHHUs «IIPECEUCHMS» U «3alpelleHUsD,
HEKOTOpbIE HCCIEIOBATENM CYUTAIOT, YTO 3alpelieHUue SBISIETCS BHUIOM
IIPECEUYEHHUSI, MOITOMY SBJISIETCS HEYMECTHBIM €r0 YTOYHEHHE B 3aKOHE. MBI
MPUAECPHKUBAEMCS TAKOTO K€ MHEHMSI, IO3TOMY IpeAsiaraeM u3 popMyIupoBKH 11.4
ct.152 TK P® wucKIlOYUTh TOHATHE «3aIlpEUICHHUE», OCTaBUB TOJIBKO
«IPECEYEHUE.

HeoOxoaumo pasrpaHnyuBaTh yAaJeHHE Mopodalled HHPOpMaUUd H
yIalieHue COOTBeTCTByIomel mHpopmaruu B cetn MuTtepHer. Tak kak »Tu aBa
crioco0a pasrpaHudeHbl U 3aKoHojatesnem, u Ilnenymom Bepxosnoro Cyaa P®, u
CBOEH CYIHOCTBIO, HX HEOOXOJIMMO paccMaTpuBaTh KaK CaMOCTOSITEIbHBIC

CIIOCOOBI.

! Cemmma A.A. CrocoGbl 3amMThl 4eCTH, JOCTOMHCTBA M JEIOBOIl PEIyTAIlWH, HAMPABICHHBIC Ha
IpecedeHne JanbHeimero pacnpocTtpaHeHust mnopodammx ceeneanid / A.A. Cemumna, 10.B. Xomomenko //
IOpucnuureucruka. 2016. Ne5. C. 86.

2 Tappunos E.B. Vjanenue nu(opMariiy, IpeceucHie WM 3aNpEleHHe IalbHEIIIero pacipoCTpaHeH s
CBEJICHWH KaK CIOCOOBI 3alUTHl YECTH, JIOCTOMHCTBA M JIEJIOBOH peryTanuu // 3aKOHOAATEIbCTBO M HKOHOMHUKA.
2014. Ne9. C. 43.

® appunos E.B. Vianenne nudopMariiy, IpeceucHie MM 3ampelieHie IalbHeiero pacupocTpaHeH s
CBEJICHUH KaK CIOCOOBI 3alUTHl YECTH, JTOCTOMHCTBA M JIEJIOBOH peryTanuu // 3aKOHOAATEIbCTBO U HKOHOMHKA.
2014. Ne9. C. 44.
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Cormacho m.5 cr. 152 TK P® «eciu cBeaeHus, NOpOYAIINE YECTb,
JOCTOMHCTBO WJIA JIEJIOBYIO pEIyTalUI0 Tpa)KJIaHHHA, OKAa3aJMCh IOCIE HX
pacrnpocTpaHEHusl JNOCTYNHbBIMA B ceTu «lVHTepHeT», TpaXKIaHWH BIIPaBE
TpeOOBaTh yAaJleHUS COOTBETCTBYIOUICH HMH(OpPMAIMU, a TaKXKE OMPOBEPIKEHHUS
yKa3aHHBIX CBEJIEHUN CTIOCOOOM, 00ECTIeUnBAIOIIUM JOBEICHUE OMPOBEPKEHUS 0
nosb3oBaresen cetu « THTEpHET.

Cpazy HeoOxXoauMO OO0paTUTh BHUMAaHUE, YTO B YCJIOBUSIX HCIOJIb30BAHMS
TAaKOro crnocoda OTCYTCTBYET (OPMYJIUPOBKA «CTAIU IIUPOKO H3BECTHBIMUY,
BMECTO HEE 3aKOHOJATENb MPEIyCMOTPEN — «OKa3aJIHCh JOCTYIHBIMH B CETU
«utepuer». To ecTb caMm QakT HaIMYUS ITUX cBeAeHUI B «IHTepHETE» SIBIISIETCS
y2Ke OCHOBAHHEM JUIS 3allThI YeCTH M JTOCTOMHCTBA .

CoBpeMeHHOE HMH(POPMALIMOHHOE MPOCTPAHCTBO B ceTu «MHTepHEeT»
o0ycNnaBiIMBaeTCsI  AHOHMMHOCTBIO, 3@  KOTOpOM  JIOAM  HpsS4YyTCs  OT
OTBETCTBEHHOCTH 3a HAapyLICHHWE 3aKOHA. MOXKHO BBIJEINUTH HECKOJIBKO BHUOB
HapyILIEHUI YECTH U JOCTOMHCTBA B ceTH «IHTepHET», KOTOPbIE, COOTBETCTBEHHO,
UMEIOT Pa3HbIi NOPSIOK 3aILHTHI.

[lepBblil BUI HapylIeHUS — MOpPOYAIUE YECTh M JOCTOMHCTBO CBEACHUS
pacnpocTpaHeHbl Ha UH()OPMALIMOHHOM pecypce, KOTOPBIM 3aperucTpUpOBaH Kak
CMU. CoOoTBEeTCTBEHHO, B OTOM cliydyae OyIyT TPUMEHEHbI BCE HOPMBI,
Kacarmouyecs: HapylieHus mpaBa Ha 4ecTb M jaoctomHctBo B CMMU. To ectb
NOCTPa/IaBIliee JUII0 B TAKOM CIIydyae MOXKET TpeOOBaTh OMPOBEPKEHHUS MPOYAIINX
CBEJICHUN Ha 3TOM HMHTEpPHET-pecypce, UX yIaleHHs, OMyOIMKOBaHUS €ro OTBETa
(KOMMEHTapHsi, MHEHHS).

Bropoil Bua HapylleHHs - NOpOYAIIME YECThb M JOCTOMHCTBO CBEIEHHUS
pacnpocTpaHeHbl Ha MH(GOPMAIIMOHHOM pecypce, KOTOPbIM HE 3aperucTpUpOBaH
kak CMMUM, HO aBTOpa myOJUKAIMU, B KOTOPOM COJEPKATHCS TMOPOYAIINE

CBEJICHUS, U3BECTEH. B 3TOM ciyyae OTBETUMKOM OyneT aBTOp MyOJIMKaIuH, a

1 .

Cenmnra A.A. CrocoObl 3amUTBl YECTH, JOCTOMHCTBA M JICJIOBOW PEIyTAallMW, HAIMPABICHHBIC Ha
TpeceueHne AallbHEHIIero pacrpocTpaneHus mopodamux cBeaeHun / A.A. Cenumna, 10.B. Xomomenko //
FOpucnuarsuctuka. 2016. Ne5. C. 86.
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UCTEI] MOXET TpeOOBaTh YAAJICHHUS W OIMPOBEPKCHUS MOPOYAIIUX CBEJACHHA Ha
3TOM pecypce.

Tpetuil BuA HapylIeHUs — MNOpOYAIME YECTh M JOCTOUHCTBO CBEICHUS
pacnpocTpaHeHbl Ha WH(GOPMAIIMOHHOM PeCypce, KOTOPHIH HE 3apeTrHCTPHPOBaH
kak CMMW u HEBO3MOXHO OINPEAECIUThH JIMIO, PACIHPOCTPAHUBIIEE MOPOYAIIUE
cBelieHusl. B aTOM cilyyae cHavalia McCTell JOJKEH OYyJeT B MOpsAKE 0co0O0ro
MPOU3BOJICTBA MOJIaTh 3asBJICHUE O MPU3HAHUU PACIPOCTPAHCHHBIX B OTHOIICHUU
HEr0 CBEJCHUM HE COOTBETCTBYIOIIMMHU JCHCTBUTENBHOCTH MOPOYAIIUMU
cBemeHMsAMU . Ilocae TOro, Kak HCTEI MONYYHT Ha PYKH pEIICHHE Cyaa O
NPU3HAHUM  PACHpPOCTPAHEHHBIX B  OTHOILIGHMM  HETO  CBEICHUN  He
COOTBETCTBYIOIIMMU JIEUCTBUTEIBHOCTH MOPOYAIIMMHU CBEACHUSMH, COTJIACHO II. 5
ct. 152 I'K P® wu Ilocranosnennto Koncrurynmonnoro Cyaa P® «mo peny o
MPOBEPKE KOHCTUTYLUHMOHHOCTU IMOJOKEHUM NyHKTOB 1, 5 m 6 crarbu 152
['paxxnanckoro koaekca Poccuiickoit depepanivu B CBSI3U C kKajlo00i rpakJaHuHA
E.B.KpsiioBa» Nel8-IT ot 09.07.2013 r. (nanee — [ToctanoBnenne KC PD Nel8-IT)
OH MOKET OOpaTUThCA K BIAJENbI[y CaiiTa, HA KOTOPOM OBLIM pa3MEUIEHBbI ITH
CBEJICHMS, WU K JPyroMy YIOJHOMOYCHHOMY WM JIMIly Ha pa3MelieHue
uH(dopMaIuu Ha pecypce (TO €CTh AAMUHUCTPATOPY, KOHTEHT-MEHEKEPY U T.I1.) C
3asBJICHUEM YJAJIUTh TAaKHUE CBEICHUS C pecypca, €Cli y HUX €CTh Takas
TEXHUYECKasi BO3SMOYXHOCTb.

HeoOxoaumo mnoHMMAaTh, 4YTO «BO3JIOKEHHME Ha BIaJeNblla cailTa WIH
YIOJHOMOUYEHHOE UM JIMII0, KOTOPOE OTBETCTBEHHO 3a pa3MelleHre HHPopMaluuu
Ha OTOM cailiTe, OOSI3aHHOCTH YJIaJlWUTh MOpoYalue TpakJIaHUHA CBEIACHUS
MpeCTaBIsIeT COO0M HE MEpPy OTBETCTBEHHOCTH 3a BUHOBHOE IIPABOHAPYIIICHHE, a
3aKOHHBIA CIOCOO 3allMTHl IpaBa, YTO MpPEAnosiaraeT BO3MOXKHOCTh OOpalieHus
MOTEPIEBILIETO B CY/ 32 3alIUTON HApYIIEHHOrO IMpaBa B cllydyae, €CJu BIiaJieliell

caita uiu YIOJIHOMOYCHHOC UM JIMIIO OTKA3bIBAKOTCS MCIIOJIHUTDL 3TY 0053aHHOCTh

't paxxnanckuii kojekc Poccutickort @enepanuu (wacth neppas) oT 30 HosOps 1994 roma Ne 51-D3 (pen.
ot 03.08.2018) // CobOpanue 3akononatensctea PO. 1994. Ne 32. Ct.3301; CIIC «Koncynsrantllnroc». 2018.
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B JOOPOBONBHOM MOpsAKe». B cilydae HEHCIONTHEHHS TAKOH MPOCHOBI
MOTEPIIEBILIET0, OH MOXET 0OpaTUThCA B CyJ C TpeOOBAaHHWEM MPUHYAUTEILHOIO
yaajleHus Takod WHGOpMAlMK C HMHTEPHET-pecypca, a TakKe BO3MEIECHUU
yOBITKOB M KOMIICHCAIIMM MOPAJIBHOTO BpENa BIAJCIbIIEM CaiiTa, MPUIMHEHHBIX
HEHUCITOJIHEHUEM CYI€OHOTO pelieHusl.

C nameit Touku 3peHus, B cT. 152 'K P® He npocnexuBaeTcs CBsA3b MEXKY
.5 U 1.8, 4YTO POXKJAET IMyTAaHUIy B NPABONPUMECHEHUHM STHUX MOJIOKECHUU U
HEBO3MOXHOCTH TIOCTPAJaBIIETO JIMIA 3alllUTUTh CBOM mpasa. [loatomy
HeKoTopble mojiokeHust u3 [locranoBnenuss Koncturynumonnoro Cyga PD Nel8-
[T HeoOx0IMMO OCBETUTH B pazbsicHeHusix BepxosHoro Cyna PO.

Cormacio m.9 cr. 152 'K PO Hapsgy ¢ ApyruMu crocoOaMu 3aliuThl
TpaKJAaHUH, IPaBO HA 4YECTh U JIOCTOMHCTBO KOTOPOrO HApyLIEHO, BIpaBe
TpeOOBaTh BO3MEIICHHUS] YOBITKOB W  KOMIIGHCAIlMM MOpPAJIbHOTO  Bpena,
MPUYMHEHHBIX PACIPOCTPAHCHUEM MTOPOYAITUX CBEICHUM.

CHauana paccCMOTPUM OCHOBHBIE TMOJIOKEHHUSI MCHOJb30BAHUS IS 3aLUTHI
YEeCTH M JIOCTOMHCTBA TAKOTO CIoco0a, Kak Bo3melieHue yorTkoB. B cr. 15 'K PO
OIPEJENIEHO, YTO YOBITKH — 3TO «PacXofibl, KOTOPBIE JIULIO, Yb€ MTPABO HAPYILIEHO,
MPOU3BEI0 WIW JOJDKHO OYJET MPOU3BECTH JUIsi BOCCTAHOBJICHHSI HApYIICHHOTO
mpaBa, yTpaTa WU MOBPEXKICHHE €ro MMYyIecTBa (pealbHbIN yiiep0), a Takxke
HETOJYUYECHHBIE JIOXOJIbI, KOTOpPhIE ATO JIUIO TMOJYYWUJIO0 OBl TpPU OOBIYHBIX
YCIIOBUSIX TPaXXIaHCKOTO 000poTa, eciau Obl ero MpaBo HE OBLUIO HApPYIICHO
(ynyluieHHasi BBIroAa)».

HeobxoaumocTh BO3MEILIEHHSI PacXOJOB M pa3Mep KOMIIEHCALUU JO0JHKEH
ObITh 000CHOBaH. J[J1s1 peanu3anuu JaHHOU 1IeTTM HE0OXO0IUMO TIPEIOCTABUTD B CY/I
pa3iMyHbIe JI0Ka3aTeNbCTBA (CMETa 3aTpaT Ha OKa3aHWE YCIyr; JI0roBOpa,
YCTaHABJIMBAIOIINE pa3Mep JEHEKHOW CYMMBI 3a HE HCIOJHEHHE 00s3aTeIhCTB;
WHbIE JOKYMEHTbI). Kpome TOro, momjie;KUT BO3MEIIECHUIO YIIYIIEHHAsl BbITOJla

(KaK IMPpaBUJIO ONPCACTIACTCA U3 YCJIOBI/Iﬁ 3aKIIOYCHHOTO JOIroBOopa MM II10

! Mocranosnenune Kouncruryunonnoro Cyna PO «Ilo geny o mpoBepke KOHCTUTYLUOHHOCTH MOJIOXKESHHIA
nyHKTOB 1, 5 u 6 crateu 152 I'paxkpanckoro xonekca Poccuiickoii denepanuu B CBSA3U € Kalo00W TpakJaHHHA
E.B. KpsuioBa» ot 9 utonst 2013 r. Ne 18-I1 // CIIC «Koncynsrantllmtoc». 2018.
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CpeIHeMy 3HAYeHHIO), TIPU 3TOM HE CTOUT 3a0bIBaTh O BO3MOXKHBIX 3aTparax (Kak
NPaBUJIO HCIIOJIB3YETCSl CPEJHEE 3HAYEHUE), KOTOPBIE JIMLO IOHECTO0, €CIu Obl
00513aTe€IbCTBO OBLIO MCHOIHEHO. [Ipy BBICUMTHIBAHUU YHYLIEHHOW BBITOJBI,
J@AHHbI [TOKA3aTelh TAK e IPUHAMACTCS BO BHUMAHHE' .

MatepuanbHble YOBITKA BO3MEILAIOTCSA MPU COBOKYITHOCTH OOCTOSITENBCTB,
KOTOpBIE HCTEI[ 00513aH TOKA3aTh:

e Hannuue yObITKOB (XapakTep YOBITKOB, UX pa3Mep);

e HenpaBomepHoe BO3A€ICTBUE TPUUYUHUATENS BpEa;

e [lpruuHHas CBSI3b MEXIY HENPABOMEPHBIM JEHCTBUEM MU IIOHECEHHBIMU
yOBITKaMH;

e BuHa npuunHuUTENS Bpeaa.

JIOBOJIBHO BaKHBIM SIBJIIETCS TO, YTO 3aKOHOJATENIEM YCTAHOBJIEHBI CIIy4au
YMEHBUIEHUS CyMMBbl BO3MEIIEHUS Bpela, €CIM [OpOYallue CBEICHUS
pacupoCTpaHeHbl IO HEOCTOPOXHOCTH (K  MpUMEpY, HU3ZKUH  YpOBEHb
MaTepuaIbHOro focrtarka). OTHaKO CyMMY HEBO3MOXHO YMEHBIINUTD, €CIH yHIepO
ObLJI HAHECEH YMBIIUIEHHbIMU AestHusAMU (4. 3, cT. 1083 T'K PD).

B cnyuae, ecniu moTepneBIIniA, OJHOBPEMEHHO C MCKOM O 3alIUTE YECTH,
JIOCTOMHCTBA WJIM J€JOBOM pemyTaluu, 3asBisieT TpeOOBaHUE O BO3MEIICHUU
MaTepUalbHbBIX YOBITKOB, TO B OTHOIIEHUWM JAaHHBbIX TpeOOBaHUU Oyner
JeiicTBoBaTh oOlIee MPaBUIO paclpeaesieHus] 00s13aHHOCTH 1O JI0Ka3bIBaHUIO. B
OTJIMYME OT MpPEeIMeTa JOKa3bIBaHUA IO JIeJaM O 3allUTe YE€CTH U JOCTOMHCTBA,
NOTEPIEBIINNA, TPU B3bICKUBAHUN MOHECEHHBIX YOBITKOB, HE MPUOOPETAET JIBIOThI
M0 JOKA3bIBAaHUIO M BBIHYKJIEH MOJITBEPAUTH 3asBIICHHbIE TPeOOBaHUS JIOOBIMU
nonyctumbiMu ['K PO u I'TIK PO nokazarenscTBaMu.

OngHuM U3 pacrnpoCTPAHEHHBIX CIMOCOOOB 3alIUThl YECTH M JOCTOMHCTBA
rpakgaH SBJISETCS KOMIEHcauusi MopajabHOro Bpena. OCHOBHBIE HOPMBI,
periiaMeHTUPYIOUIME KOMIIEHCAIMI0 MOPAIILHOTO Bpeia cojiepkarhbes B ¢T. 151 u B

naparpade 4 I'maser 59 'K P®. B 3akoHOmaTenscTBe HET YETKOTO OMpPENeTICHUS

! Anexcees A.C. I'paxaanckoe mpaBo: yae6uuk. M.: ITpocnekt. 2015. C.305.
2 CyxanoB E.A. I'paxmanckoe npaBo. M.: Bonrepc Kimysep. 2009. C.115.
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MOPaJIBHOTO BpPEAa, OAHAKO U3 BCEX YKa3aHHBIX MoJiokeHud Ilnenym BepxoBHoro
Cyna P® chopmynupoBan ero B cBoem IloctanoBnenun «HekoTopbie BOMPOCHI
MPUMEHEHUSI 3aKOHOJATENIbCTBA O KOMIIEHCAllMM MOpPAaJIbHOTO BpeEAa» OT
20.12.1994 Ne 10 (pexn. ot 06.02.2007) (nmanee — Ilocranosnenue [lnenyma BC PO
Ne 10).

Urak, cormacHo 1n.2 Ilocranosnenust [lnenyma BC P® Ne 10 mopanbHblid
Bpel TPEICTaBIsACT COOOW «HPABCTBEHHBIE WM (PU3UYECKHE CTpagaHus,
MPUYUHEHHBIC JEUCTBUSMU (O€31eMCTBHEM), MOCSATAIONIMMU Ha MPUHAJISKAIINUEe
rpaXJIaHUHY OT POXKJICHHUS WU B CUIIy 3aKOHA HeMaTepualibHble Orara (3KU3Hb,
3JI0pOBbE, JTOCTOMHCTBO JMYHOCTH, JAEJIOBas pEMyTalus, HENPUKOCHOBEHHOCTh
YaCTHOW >KW3HM, JIMYHAs W CeMeWHas TaliHa W T.I.), WJIM HapyIIAIIMUMHA €ro
JMYHBbIE HEUMYIIIECTBEHHBIC MpaBa (MPaBo Ha MOJIb30BAHUE CBOMM MUMEHEM, MPABO
aBTOPCTBA M JPYTH€ HEUMYIECTBEHHbIEC TMpaBa B COOTBETCTBUU C 3aKOHAMU 00
OXpaHe TpaB Ha pe3yJbTaThl HMHTEIUICKTYaIbHOM JIEATEbHOCTH) JIUOO
HAPYIIAIOUMMA HMYILECTBEHHBIC [PaBa MPAKIaHHHA» .

N3 ompeneneHuss MOpaJbHOTO Bpela MOKHO BBIIEIUTH JBE (HOPMBI
MOpaJIbHOTO Bpefa: pusznueckyto U MopainbHyto. cxoas U3 cyneOHON MpaKkTUKU,
OJIHO JIESTHHE MOJKET TOBJIEYb OJHOBPEMEHHO JBE (OpMBI Bpeaa, KOTOpbIE, TPH
HEKOTOPBIX  OOCTOSITENILCTBAX, MOTYT OBITh B3aMMOCBs3aHbBL. Hampumep,
pacrpocTpaHeHHass UH(pOpMaIusl BbI3BIBAET HEPBHBIC TMEPEKUBAHUS (MOPATHHBIM
Bpe/), KOTOphIC BIEKYT 00iM B cepiile (MHCYIbT), TOJOBOKPYKEHHUS, TOITHOTY U
T.0. (dusmueckuit Bpen). He Bo Bcex clydasx MOpajbHBIM Bpea BIJICUET
dbuznyeckue crpagaHus U HaoOOpoT. JlaHHBIH BOMPOC peEIIaeTcss C MOMOUIBIO
MEUITMHCKONW JKCIEPTH3bI, OPOpMIISETCS 3aKIIOUCHUEM U TPEJOCTABISCTCS B
KauecTBE JI0Ka3aTesIbCTBa B CY/I.

IOpuanueckass Hayka BBIIEIAET CIEAYIOIIME YCIOBHUS BO3HUKHOBEHUS
00s13aTeIbCTBA KOMIIEHCAIIMA MOPAJIBHOTO Bpena: 1) Hanuywe (akTa HaHECCHUS

MOpPAJILHOTO BpeAa; 2) HENpaBOMEpPHOE [EWCTBHE OTBETYMKA; 3) MPUYUHHO-

! Mocranosnenne IInenyma BepxoBHoro Cyna P® «HekoTopbie BOIpOCH MPUMEHEHUs 3aKOHOAATEIbCTBA
0 KOMIIEHCAlMU MopajbHOro Bpena» or 20 nexabps 1994 r. Ne 10 (c m3menenusmu u gononuenusmu) // CIIC
«"apanT». 2018.
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CJIEJICTBEHHAs CBSI3b MEXJy HEIPABOMEPHBIM ACHCTBUEM M MOPAJIbHBIM BPEIOM;
4) BUHOBHOCTb JIMIIA B HACTYIJICHUU OOCTOATEIHCTB, HAHOCSIIUX BPEIl 3I0POBBIO
ucria (cormacHo ct. 1100 'K P® B cimyuae npuurHEHUS Bpeia paCpoCTpaHECHUEM
CBEJCHUM, MOpOYAIIMX YECTh, JOCTOMHCTBO M JEJIOBYK pENyTalHio, BUHA
IPUYNHATEINS He Ba)KHa)'.

Cr. 1101 'K P® omnpenensier, 4To «pa3mMep KOMIEHCAUH MOPAIbHOTO
Bpela OIpenessieTcs CyJAOM B 3aBUCUMOCTH OT XapakTepa MPUYMHEHHBIX
noTeprieBieMy GU3NUECKIUX U HPABCTBEHHBIX CTPAJaHUM, a TAKKE CTETICHU BUHBI
OTBETYMKA B ClTy4dasX, KOrJia BUHA ABJISIETCSI OCHOBAHMEM BO3MelleHHs Bpeaa. [lpu
ONpEIENICHUH pa3Mepa KOMIIEHCAMU BpeAa JOJDKHBI YUYHUTBIBATHCS TPEOOBAHUS
Pa3yMHOCTH U CIIpaBeUIMBOCTH». Kak yke OTMeuanoch, B Cllydae BO3MEILIEHUS
MOpPAJIBHOTO Bp€Na, MPUYMHEHHOTIO HApPYIIEHWEM YECTH M JOCTOMHCTBA, BUHA
NpUYMHUTENSE HEe wumeeT 3HaudeHus. I[lnenym BepxoBnoro Cyma P B
[ToctanoBnenun NelQ ompenensieT, 4To «CTENEHb HPABCTBEHHBIX WM (PU3UUECKUX
CTpaJlaHuil  OLICHUBAETCA CYJIOM C YYETOM (DAaKTUYECKUX OOCTOSITENIbCTB
IPUYUHEHHUS] MOPAJILHOTO Bpea, MHAUBHUIYabHBIX OCOOCHHOCTEN MOTEpPHEBLIETO
U JpPYrUX KOHKPETHBIX OOCTOSITENIbCTB, CBUIECTENbCTBYIOIMIMX O TOKECTH
IIEPEHECEHHBIX UM CTpaJaHun. To €CTh MOKHO OTMETHUTH
VHIUBUYAIN3UPOBAHHBINA XapakTEp BO3MELIEHUS MOPAJIBHOIO BpENa, CyAam
HEOOXOAMMO KaXKIbI OTIENbHBIA CIy4yall paccMaTpuBaThb aBTOHOMHO, CChUIASICh
Ha Cy/IeOHYIO IPAKTHUKY.

Cya nipu paccMOTpEHHUH JIed 0 BO3MEUIEHUH MOPaJIbHOTO BpeJa JTOJKEH
yCTaHaBJIMBATh ClEAyIollMe OOCTOSATENbCTBA: YeM NOATBEpXkKAaeTcs (akT
MPUYUHEHHS] TIOTEPIICBIIEMY HPABCTBEHHBIX WM (U3UYECKUX CTpajlaHui, MPHU
KaKUX OOCTOSITENIbCTBAX M KaKUMHU AeUCTBUSIMU (O€31eHCTBUEM) OHM HAHECEHBI,
CTETICHb BUHBI MPUYMHUTENSI, KaKUe HPABCTBEHHbIC WM (DU3UYECKUE CTpaJaHUs

IICPCHCCCHBI IMOTCPIICBIINM, B Kakoi CyYMMC OH OICHHMBACT MX KOMIICHCAUIO U

! Anexcees A.C. Ipaxmanckoe npaBo: yuebuuk. M.: IIpocrexr. 2015. C.116.
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JIpyTUe OOCTOSITENIbCTBA, WMEIOIIME 3HAYCHUE I DPa3pelieHus] KOHKPETHOTO
criopa’.
Hcxona u3 aHanuza cyneOHON MpPaKTUKU, MOKHO CJIeJaTh BBIBOJ, YTO
CYJZIbH Yallle BCETO JINOO BOOOIIE OTKA3hIBAIOT B KOMIIEHCALIMU MOPAJILHOTO BPEa,
aM00 Ha3HAYaIOT €ro B pa3Mepe, HU3IIEM, YeM 3alpalldBall UCTEl, U KOTOPHIU
OTBEYAET MPAKTUKE JIPYTHUX CYJIOB [0 PACCMOTPEHUIO JAHHOW Karteropuu aen. Tak,
yamie BCEro pasMep MOPAIBHOIO BpeAa MO KaTEropud Jel O 3allUTe YEeCTH U
JIOCTOMHCTBA Ha3HA4aeTcs B CIAEAYIOMMX Mpenenax — ot 2-3 teic pyo 10 100 Thic
py6°. ITO TOBOPHT O TOM, YTO PABONPUMEHHTEIIH MOILIA IO ITyTH HANMEHBIIETO
CONPOTHUBJIEHUS W HE  PpACCMATPUBAIOT  KAXKIbIM  OTHACIBHBIA  Ciy4yau
WHMBUAYAJIU3UPOBAHO.

YuuThIBasi aHaU3 MPAKTUKH, MOXKHO TOBOPUTH O TOM, YTO BCE-TaKU CaMbIM
ynoTpeossieMbiM TpeOOBaHMEM B JAaHHOW KAaTETOpUM SBIISIETCS OIMPOBEPKEHHUE
pacrpoCTpaHEHHBIX, HE COOTBETCTBYIOIIUX JEHCTBUTEIBHOCTH, CBEICHUM,
MOpOYaIIUX YECTh U JTOCTOMHCTBO. B 3TOM CBSA3M B I0OPUIMYECKON HAYKE €TO €IIIe
HA3bIBAIOT TEPBOHAYAJIBLHBIM, a JIpyrue TpeOOBaHUS — TPOU3BOJHBIMHU, YTO
SBJISIETCS HE COBCEM YMECTHBIM, TaK KakK BCE YyKa3aHHbIe TpeOOBaHHUS HMMEIOT
CaMOCTOATENbHBIN XapakTep (MOTYT ObITh 3asBJICHBI 0€3 ONMPOBEPIKEHUS) U TAK KE
MIOJIHOIIEHHO 3alIUIIA0T Y€CTh U JOCTOUHCTBO. Tem OoJiee, 4To HCTell MpU BEIOOpE
cnocoba  3alUThl  PYKOBOJACTBYETCA M JIOJDKEH  PYKOBOJICTBOBATHCS
00CTOSITEILCTBAMHU CBOETO KOHKPETHOTO CTIOpa, TpeOys T€X Mep 3allHUThl, KOTOPhIE
B [TOJIHOM 00b€ME BOCCTAHOBSAT €T0 MpaBa.

B 3aBepiieHue 3ToM cTaauM rpakJIaHCKOrO MPOLECCa, UCXOIS U3 HAIUYUSA
BCEX MPEANOCHUIOK TpaBa Ha MPEAbSIBICHUE UCKA, CYJl 0053aH BBIHECTH OJHO W3
CJICAYIONINX OMNpeeSIeHU: 0 MPUHATUU UCKkoBOTO 3asiBieHus (cr. 133 T'TIK P®D),

00 oTkaze B mpUHATHU HCKOBOTO 3asBieHus (ct.134 I'TIK P®), o Bo3BpameHun

! Mocranosnenue ITnenyma BepxoBroro Cyna P® «HekoTopsle BOmpocs! MPUMEHEHUS 3aKOHOJATEIbCTBA
0 KOMIIEHCAlMu MopajbHOro Bpena» ot 20 mekabpst 1994 r. Ne 10 (¢ m3menenusamu u gononuenusmu) // CIIC
«"apanT». 2018.

2 http://www.cdep.ru/index.php?id=79 — oduumansusii caiit Cyne6HOro aenapramenta mpu BepxoBHOM
Cyne Poccuiickoii deneparyu (crarucruka) (nara odpamenust 26 Hostops 2018 r.).
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uckoBoro 3asieHus (ct. 135 I'TIK P®), 06 ocTaBneHnr UCKOBOTO 3asBJICHUS 0€3
neuxkenus (ct. 136 T'TIK PD).

[IpaBOBBIMU MOCTEACTBUAMU MOTHBHPOBAHHOTO OIpeseieHns 00 OTKa3e B
MPUHATUU HMCKOBOTO 3asBIICHUS SIBJISICTCS HEBO3MOXKHOCTh TOBTOPHOM IOJAa4d
TaKOTO € MCKOBOTO 3asIBJICHUS B CyJl K TOMY K€ OTBETUHKY, O TOM K€ IMPEIMETE U
10 TeM K€ OCHOBaHMSIM. Takoe pelieHue cyaa MOXET ObITh 00KaJOBaHO B BHJIC
noJa4u 4acTHOM xkanoosl (4.2,3 ct. 134 I'TIK PD).

B ciyuae Bo3BpallieHHs HCKOBOTO 3asBJICHUS, CYJ B CBOEM OIPEIACICHUU
o0si3aH yKa3aTh, B Kakoil CyHa clielyeT OOpaTUThCS 3asBUTEINIO, €CJIH JIeJIO
HEMOJCYAHO  JaHHOMY Cydy, WIHA KakK YCTpaHUTh  OOCTOSITEIhCTBA,
MPENATCTBYIOIINE BO30YKJICHHIO Jiejia. 3asBUTENIb BIIPaBE MOBTOPHO OOPATHTHCS
B CyI C HUCKOM K TOMY JX€ OTBETYHKY, O TOM JXE€ MpEAMETe M IO TEeM XKe
OCHOBAHHUSAM, €CIIM YCTPAHUT JOIYyIIEHHOE HapylleHue. Takoe pelieHue cyja
TaKkKe MOXET OBITh 00’KaJIOBAaHO B BUJIC MMOJAYM YAaCTHOM Kajmoosl (4.2,3 c1. 135
['TIK P®D).

Cyn BBIHOCUT ompejcieHue 00 OCTaBJICHUH 3asBICHUS 0€3 IBIKCHHUS B
cyJasx HecoOmoaeHus (GopMbl M Conep)KaHHMs HWCKOBOTro 3asBieHus. Ilocne
WCIIPABJICHUS HEJIOCTATKOB MCKa B Pa3yMHBIM CPOK, 3asBUTE]b BO3BpAIlaeT €ro B
Cyl U OH CUMTACTCS TOJAHHBIM B JICHb IEPBOHAYAIBHOTO MPEICTABICHUS €ro B
cya. B mpoTuBHOM ciydae 3asBJICHHE CUMTACTCS HEMOJAHHBIM M BO3BPAIIACTCS
3aSBUTEIIIO CO BCEMH MPHUIIOKEHHBIMH K HEMY JOKYMEHTaMu. Takoe pelieHue cya
TaKKe MOXET ObITh 00’KaJIOBAaHO B BHJI€ MOJIaud YacTHOU xanooOwl (cT. 136 I'TIK
P®D).

B cnywasx, korma Bce mMpeanochlIKU Ha MPEAbSIBICHUE MCKA B HAIMYUU H
UCTEI TIOJIajl MCKOBOE 3asBJICHUE C yYETOM BCEX TPEOOBAHWM 3aKOHA, CYIbs
00s13aH BBIHECTH OTIPEJIEIICHUE O BO30OYKICHUH TPaKIaHCKOTO JIesia B CyJIe TIEPBOM
WHCTAHIIMHU, YTO BJICYET MPABOBBIE MOCIECACTBUS JIJISl CYJbU M JPYTUX yUYaCTHUKOB
mporiecca, KOTOpble TMPEAyCMaTPUBAIOTCS JPYTMMHU  CTaIUsIMU  CYJIe0HOTO
mpoiiecca — TOATOTOBKA Jeina K CyaeOHOMYy pa3OupaTenbCcTBy, CyaeOHOe

pazOupaTenbCTBO U .
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I''IABA 3. OCOBEHHOCTHU PACCMOTPEHUA JEJ O 3AIIUTE
YECTHU U JOCTOUHCTBA B I'PA’KJAHCKOM ITPOLECCE

3.1. OcoGeHHoCcTH CYyAe0HOr0 pa30uUpaTejbLCTBA MO JejaM O 3alluTe
YeCcTH U IOCTOMHCTBA

TpanuunonHo B Hayke cyneOHOe pa30upaTenbCTBO KBaTU(UIIUPYETCS Kak
CTaaus TPaXKIAHCKOTO CYIOMPOM3BOACTBA W ITO CHCTEMa MPOIECCyaTbHBIX
NEHCTBUI Cylla M APYTrUX yYaCTHUKOB IpOIlecca, HAIpaBJICHHAs HA PAaCCMOTPCHHE
U Pa3pelieHruE TPaXKJaHCKO-MPABOBOrO cropa. JTa CTaaus ABJISETCS TJIABHOU
CTamuell TPaKIAHCKOTO CYIONPOHM3BOJCTBA, IMOCKOJBKY B Hell HamOoJiee ITOJTHO
peaM3yIOTCS 3aJadyd W TMPUHIUIBI TPAKIAHCKOTO IMPOIECCYaabHOTO TIpaBa,
KOTOPBIE CTOSIT TMEPE CYAOM, JIEJI0 PACCMAaTPUBACTCS M Pa3peIIaeTcs MO CYIIECTBY
B Cy/IcOHOM 3aceaHNud, U B OCHOBHOM 3aKaHYMBACTCS TIOCTAHOBIICHUEM PEIICHUSI.
Hrak, cynebHoe pa3dupaTenbCTBO - 3TO COBOKYIMHOCTH OIPENEICHHBIX 3aKOHOM
MOCIIEAOBATEIbHBIX M YIOPSJAOYCHHBIX  IPOILECCYadbHBIX  JICHCTBUH,
HaAIPaBJICHHBIX HA OCYIICCTBICHUE TPAXKIAHCKOTO CYIONPOU3BOJICTBA  II0
KOHKPETHOMY [Ty, TMPEJOCTaBICHUs W OOECIeUYeHHs JUIaM, YYacTBYIOIIUM B
Jeie, BO3MOXKHOCTH JUISI  OCYIIECTBJICHUS CBOMX CYOBEKTHBHBIX IIpaB H

06H33HHOCTef/'I, HCCICAOBAaHU U OLCHKHW AOKAa3aTCJIbCTB, BBISICHCHUA (I)aKTI/I‘-IeCKI/IX
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OOCTOATENBCTB J€la W MPUHATHS OOOCHOBAHHOTO M 3aKOHHOTO CyAE€OHOTO
PeIICHHS .

@OyHKIMS Cy1e0HOro pa3dupaTesbCTBa OXBATHIBAECT OOJIBILIYIO 10 O0BEMY U
pPa3HOIUIAHOBYIO  MPOLIECCYaNbHYIO  JEATENbHOCTh,  KOTOPYIO  TPHUHSTO
pasrpaHUYMBaTh HA PACCMOTPEHHE JI€NIa U €T0 PEIICHHUS.

PaccMoTpenue nena mpencraBisier coOOil JNEHCTBUS, HANpaBJICHHBIE Ha:
JBUKCHHUE CYIONPOU3BOJICTBA; MPEIOCTABICHUE JUIIOM, YYacCTBYIOIIUM B JEJe,
HEOOXOUMOW IOPUAMYECKON TNOMOIIM B OCYIIECTBICHUU CYOBEKTHBHBIX IIpaB;
WCCIICTIOBAaHMSI MaTEPUAJIOB PACCMATPUBAEMOTO JIeja, TO3UIIMH CTOPOH, PEabHBIX
COOBITHH JIeTIa ¥ IPEICTABICHHBIX IOKA3aTEIbCTB.

Pemenune Jnena 3akirodaercs B IOPUCAUKUIMOHHOM  IPUMEHEHUU
COOTBETCTBYIOIIUX TPABOBBIX HOPM M CBOJUTCS K TMPUHATHIO PEIICHUS WIH
OIIpENENCHUS U UX OOBSIBICHUS U Pa3bSICHEHUS.

PaccMoTpenue cynom TrpakgaHCKOro Jejla MNPOUCXOAUT B CyneOHOM
3aCeIaHNH C 00S3aTETbHBIM M3BEIICHIEM JIHII, YIACTBYIOIIHX B JI€IIe".

[lopsmox mpoBeneHuss CyAeOHOro 3acelaHus MO TPaXKIaHCKOMY ey
OJIPOOHO OMpEAENAeTCS MPOIECCYANbHBIM 3aKOHOJATEIILCTBOM M COCTOUT W3
CIIEYIOIMX YacTeil: a) MOATrOTOBUTENbHAs YacTb, 0) pacCMOTpEHHE Jena IIo
CYILECTBY; B) CYAeOHbIC IPEHHS; T) IPHHSTHE PELICHNUS .

Cornacuo ct. 147 T'TIK P® Ilocnme nmpuHATHS 3asBIEHUS HA OCHOBAHUH
OTIpe/eNICHUs Cy/la MPOBOJIUTCS 00s3aTeNbHAs MO KaXJI0My TIpa)IaHCKOMY ey
MOJITOTOBKA K CyJIeOHOMY pa3OMpaTeibCTBY C YYaCTHEM CYyIbU, CTOPOH, JIPYTHX
JIMII, YYaCTBYIOIIUX B JIeJie, MX MPEACTaBUTENCH A 0OecTieueHus MPaBUIbHOTO U
CBOEBPEMEHHOT'0 PACCMOTPEHHUSI U pa3pelleHus aena.

3akoHOAaTeNh MPEyCMaTPUBAET 3a7aul, KOTOPBIC JOJHKHBI OBITh PEIICHBI B
npolecce TMOArOTOBKM Jiela K CyIeOHOMY pa3OupaTesbCTBY: yTOYHEHHE

(bakTHYeCKUX 00CTOATENHCTB, UMEIONINX 3HAYCHHE IS TPABUIILHOTO pa3peIieHUs

! Ipamanckuii npouecce (rpaxaaHckoe mporeccyanbHoe npaso) Poccuu: yueGuuk / A.A. Moxos, U.B.
Boponmnosa, C.1O. Ceménora. — M.: OO0 «¥Opunndeckas pupma koHTpakT». 2017. C.145.
2 I'paxknanckuii npoueccyanbHblii koneke Poccuiickoit denepanyn ot 14 HosOpst 2002 rona Ne 138-@3
(pen. ot 03.08.2018) // Cobpanue 3akononarenbctBa PD. 2002. Ne 46. c1. 4532; CIIC «Koncynprantlmocy. 2018.
I'paxknanckuii npoueccyanbHblii koneke Poccuiickoit ®enepauun ot 14 Hostopss 2002 roma Ne 138-@3
(pex. ot 03.08.2018) // Cobpanue 3akononarenbctBa PD. 2002. Ne 46. ct. 4532; CIIC «Koncynprantlmocy. 2018.
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Jiena; OIpeNesieHue 3aKOHAa, KOTOPBIM CIIEAYyeT PYKOBOJACTBOBATbCSA MpHU
pa3penieHud Jena, W YCTAaHOBJIEHWE IPABOOTHOLIEHUN CTOPOH; pa3pelleHue
BOIIPOCA O COCTaBe JIMI, YYaCTBYIOIIUX B Je€Jie, U JPYTrUX YYaCTHUKOB IPOIIECCa;
IpEeJCTaBICHUEe HEOOXOJUMBIX JI0Ka3aTeIbCTB CTOPOHAMH, APYTUMHU JIUILAMH,
YYACTBYIOIIUMH B JeJIe; IPUMHUPEHHE CTOPOH .

[Ipexxne Bcero, 93Ta CcTagus HaleEleHa HAa YCKOpPEHHE CyIeOHOro
pa3dupaTenbCcTBa M PACCMOTPEHUS Jieia B pa3yMHble cpoku. Ecnu moaroroBka k
JIeTy TIPOBOJUTCS Ha JOHDKHOM YpOBHE, CyneOHOE pa30oMpaTeabCcTBO MPOXOJUT
HAaMHOTO ObIcTpee U 0€3 JIMIIHEN MPOLEeCcCyaIbHOW BOJOKHUTHI.

JleWicTBUSL CyAbM W CTOPOH TMpHU TOATOTOBKE Jiejla K CyaeOHOMY
paszOupaTenbCcTBy npeaycMorpens ¢T.cT. 149, 150 I'TIK P® cootBeTcTBEHHO.

JUist pa3perieHus aei O 3alluTe YeCTH U JOCTOMHCTBA FPaKJaH MOArOTOBKA
K CyJIeOHOMY pa30upaTesibCTBy UMEET OUeHb OoJibllie 3HaAUeHHe. Bo-TepBhIX, Tak
KaK CIOp KacaeTcs HeMaTepUalbHbIX OJar, a MMEHHO YeCTH U JOCTOMHCTBA, €CTh
O0JbIIast BEPOSATHOCTH, YTO UCTEI] M OTBETYHMK MPUIYT K MAPOBOMY COTJIAIICHHUIO.
A MO, KOTOpPOE pachpoCTpaHWIO CBEACHMS, HE COOTBETCTBYIOIIME
JNEUCTBUTEILHOCTH U MOPOYAIINE YECTh U JOCTOMHCTBO, JOOPOBOJBHO COTJIACUTCS
BBITIOJIHUTHh TPEOOBAHUS UCTIA TIO YCTPAaHEHUIO HAPYIICHHUS W BOCCTAHOBIICHUIO
mpaBa B TaKOM BHJIe, B KOTOPOM OHO OBUIO /0 HApYIIEHUs, JIOOBIM CIIOCOOOM,
IPETyCMOTPEHHBIM 3aKOHOM.

Bo-BTOpBIX, B MpoIiecce MOArOTOBKU Jiejia UCTEIl WIH CYJ MOXET MPUNUTH K
BBIBOAY, YTO OTBETYHMK SBJISCTCS HEHAICKAIIMM. DTO YacTO OBIBAaCT B ITOU
KaTeropuu JieJ, TaK Kak MCTEll HE BCEerjJa MOXET 3/IpaBO OLICHUTh CUTYalHIO
HApYIIEHUsI €r0 JUYHBIX HEMMYIIECTBEHHBIX OJiar, MOSTOMY MOXKET COBEPIIUTH
omnOky. COOTBETCTBEHHO, B Mpoliecce MOJATOTOBKM OyJeT MpoBEeAeHa 3aMeHa
HEHAJUIe)KAIEro OTBETYMKA JI0 CYACOHOrO pa3OupaTesbcTBa, YTO OJArONMpHUSTHO
CKa)XETCS Ha CpPOKax pacCMOTPEHHUs JeNa, TaK KaK 3aMeHa HEHaJJIeKalllero

OTBETYMKA BJICYET 3a cOOOM pacCMOTPCHHUEC aAcjia € CaMOI'O HadaJia.

! I'paxknanckuii npoueccyanbHblii koneke Poccuiickoit denepanyn ot 14 HosOpst 2002 rona Ne 138-@3
(pex. ot 03.08.2018) // Cobpanue 3akononarenbctBa PD. 2002. Ne 46. c1. 4532; CIIC «Koncynprantllmtocy. 2018.
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B-Tpetbux, B mpoliecce MNOATOTOBKM K CyIeOHOMY pa3OHpaTenbCTBY
perraeTcsi MHOXKECTBO BOMPOCOB IO JIOKA3bIBAaHWIO OOCTOSITENBCTB  JIEJa,
00OCHOBBIBAIOUIUX 3asiBICHHbIC TpeOOBaHUs. ITO UMEET OOJbIIOE 3HAYCHHE IS
pasperieHus Cropa, Kacarmerocs 3aiuThl YeCTH U JOCTOMHCTBA, TaK KaK TJIaBHOU
OCOOEHHOCTBIO ITOM KATETOpUM JeN SIBISIETCS HAJIWYUE TPEX YCIOBUHM, KOTOPHIE
ONPEENSIIOT HapylIeHHWE 4YecTH W JOCTOMHCTBA: 1) (akT pacmnpocTpaHeHus;
2) mopoyammii xapakrtep; 3) HEIOCTOBEPHOCTb, JOKA3bIBAHWE HAJIUYMS KOTOPBIX
BBI3BIBAET OOJIBIIOE KOJIMYECTBO TPYAHOCTEH B CHIIy OCOOCHHOCTH HApYIIEHHBIX
HEMaTepHalbHbIX OJIar.

[ToaTOMy KauecTBEHHBIN cCOOp M MCTPeOOBAaHKME BCEX JOKA3aTEILCTB UMEIOT
OueHb OOJIbIIIOE 3HAYEHHUE I MPaBUIBLHOTO M OBICTPOrOo pEHIeHUs Jeiia IIo
CYLLECTBY.

[locne Toro, kKak Cyabs pelIaeT MAe0 TMOJATOTOBICHHBIM, OH BBIHOCUT
OTIpeJIeICHHEe O Ha3HAYeHUM €ro K pa3OupaTesibcTBYy B Cy/neOHOM 3acelaHuw,
W3BEIIACT CTOPOHBI, APYTHX JIUIl, YYaCTBYIOIIUX B JIEJ€, O BPEMEHH M MECTE
paccMOTpEHUS Jieja, BBI3BIBACT IPYTUX y4acTHUKOB mporiecca (cT. 153 T'TIK PD).

[IpaBunpHOE perIeHWE Jeia IO CYIIECTBY, a TakKe 3alluTa YeCcTH H
JIOCTOMHCTBA Tpa)<AaH, BO3MOXHBI B TOM clydyae, Korja Cya NpaBUIHHO
OTIPENICTUT KPYT (DaKTOB, KOTOPHIE JOJHKHBI OBITh JOKA3aHbI B XOJ€ CYJIeOHOTO
pazoupatenbcTBa. DakThl, KOTOPHIC TOJDKHBI OBITh YCTAHOBJCHBI B JCIE,
00pa3yroT mpeaMeT JOKa3bIBaHHUS.

Cornacuo 4. 1 ct. 55 I'TIK P® npeameTom J10Ka3bIBaHUS B X0J€ CyACOHOTO
pazOupaTenbCcTBa SBISIOTCSA (PaKThl, Ha OCHOBE KOTOPBIX CYyJl YCTaHaBIIMBACT
HAJIMYME€ WM OTCYTCTBUE OOCTOSITENBCTB, OOOCHOBBIBAIOIIUX TPEOOBaHUS U
BO3PAXEHUS CTOPOH, a TaK)Ke HMHBIX OOCTOSATEILCTB, WUMCIOIIUX 3HAYCHHC IS
MIPaBUIILHOTO PACCMOTPEHUS U pa3pEeIICHUs Jea.

O0beM 1opuandeckuX (PaKkToB, BXOMAIIMX B TMPEAMET TOKa3bIBaHUS, IS
KOKJIOTO TpaxkaaHckoro nena pasHeiid. Cya omnpepenser ero, HCXoAs U3

COJEpKaHUsl 3asBICHHBIX TPeOOBAaHUI M BO3PAXKEHUU CTOPOH, PYKOBOJCTBYSIChH
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IpU 3TOM HOPMaMH MaTepUaATbHOTO MPaBa, KOTOPbIE JOHKHBI OBITh MPUMEHEHBI B
3TOM CIIy4ae.

B npenMer noka3piBaHUS 0 JI€1aM O 3alUTE YECTU U JOCTOMHCTBA BXOJIAT
CIIeyIolie  IOpUANYeckre  (aKThl, yCTAHOBJCHHE  KOTOPBIX  BJIECYET
YIIOBJIETBOPEHUE TAKUX MCKOB: (PaKT pacpOCTPaHEHUs OTBETYUKOM CBEIECHHM 00
UCTIE, MOpOYALUIl  XapakTep OTHX  CBEIACHMH, HECOOTBETCTBUE  MX
NEHACTBUTENPHOCTH , (PAKT PACHIPOCTPAHCHUS CBEACHHH HMEHHO 06 HMCTIE M (akT
pacupoCTpaHEHUs CBEICHUI UMEHHO OTBETUHUKOM.

Tak, B cBoem pemennu oT 19 wumrons 2016 r. mo nmemy Ne 2-1256/2016
AprteMoBckuil  ropoiackoil  cyn  CBepIuioBCKOM — 00JacTM  OTMEYaeT B
MOTHMBALIUOHHOW YacCTH: «HCIIOJNb30BaHHE CIOCo0a 3allUThl HEUMYILECTBEHHBIX
IpaB TpaXJaHWHA, MPELYCMOTPEHHOro CT. 152 ['paxkmaHcKoro KoJekca
Pocculickoii @enepanny, NOCTABICHO B 3aBUCUMOCTb OT HAJIMUYUS OJHOBPEMEHHO
CIIEIYIOIMX YCJIOBHI: CBEACHMUS JOJDKHBI OBbITh MOpPOYAIIMMHU M  KacaThCs
KOHKPETHOTO JIMIIA, a TAaKK€ OHHM JOJKHBI OBITh PACIPOCTPAHEHBI U HE JIOJKHBI
COOTBETCTBOBATh  JCUCTBUTEIBHOCTH, IMpPH 3TOM, YCTAaHOBJIEHHE (pakTa
pacnpoCTpaHeHUs] CBEJIEHUW 00 WCTUE MPEANnojaraer yCTaHOBJIEHUE TOrO, YTO
TaKMe CBEICHHS OTHOCSTCS HEMOCPECTBEHHO K HCTILY, 4 HE K HHBIM TPAXKIaHAM» .

Tonbko B ciiydae Hanuyus BceX (PAKTOB UCK MO TAKOW KAaTETOPUU 1€ MOXKET
OBITh yIOBIETBOPEH CyAOM. PaccMOTpUM CYIIHOCTh Ka)KJOT0 U3 HUX.

B 3akoHOAaTeNbCTBE HET YETKOrO OIPEACIICHHS M XapaKTEPUCTUKH, YTO
KOHKPETHO HY>KHO MOJpa3yMeBaTh MOJ 3TUMHU TPeMs IOpUIUYECKUMU (PaKTaMu,
OJIHAKO MPABONPUMEHUTENN IMPU PACCMOTPEHUU TAKOrO POJAa 1€l MOJb3YIOTCS

pasbscHeHusamu [lnenyma BepxosHoro cyna PO.

! THocranosnenne Inenyma Bepxosroro Cyaa P® «O cyne6HOIl NPaKTHKE 10 Ae1aM O 3allldTe YeCTH K
JIOCTOMHCTBA I'PakAaH, a TaKKe JAEJI0BOH PelyTaluy IpakJIaH U IOpUANYECKUX JUI» oT 24 despainst 2005 r. Ne 3 //
CIIC «KoncynbranTIlnocy.

2 Pemenue AprtemoBckoro ropoackoro cyaa CepanoBckoi obmactu ot 19 uronst 2016 r. mo nemy Ne 2-
1256/2016 // Ba3za gaHHBIX POCCHHCKOW CyneOHOW MPakTHKU MO MHGOPMALMOHHOMY MpaBy. — Pexum mocryma:
http://media-pravo.info/case-resolution/view/id/2011 (nata obpaienus 15 Hosi6ps 2018 1.).
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Tax B a63.2. 1.7 IlocranoBnenus Ilnenyma BC P® Ne 3 ykazano, 4to
pacmnpocTpaHeHHe CBEACHMI, MOPOYAlldX YeCTh W JOCTOMHCTBO TPa)xJaH WU

ACJIOBYIO PCITYTAIIUIO I'paAKAaH U IOPUINYICCKHUX JIMI, BKIHOYACT:

o OITyOJIMKOBAHUE TAKUX CBEJCHUN B IICYATH,
o TPAHCJISILUIO 110 PAJVO U TEJIEBUICHUIO;
o JEMOHCTPALMI0 B KUHOXPOHUKAJIBHBIX IporpaMmax M JIpyrux

CpeICTBaxX MaccoBOW MH(pOpMaIUY;

o pacnpocTpaHeHue B ceTu HTepHET;

o pacnpocTpaHeHue C UCII0JIb30BaHUEM UHBIX CpEJIICTB
TEJIEKOMMYHUKALMOHHOM CBSI3H;

o U3JI0)KEHUE B CIYXKEOHBIX  XapaKTepUCTHKAaX,  MyOJIMYHBIX
BBICTYIUICHUSAX, 3aBJICHUSIX, aPECOBAHHBIX JIOJDKHOCTHBIM JIMLIAM;

o COOOIICHHE B TOW WJIM WMHOW, B TOM YHCII€ YCTHOH, (popMe XOTs Obl
OJTHOMY JIUILY.

Takxke HeoOXoAMMO  OOpaTWUThb BHUMAHUWE, YTO HE  ABISIETCS
pacnpoCTpaHEHUEM, €CJIM CBEACHUS ObUIM CKa3aHbl T'PaXJAaHHHY, KOTOPOIO OHU
KacalTcs, W JHIO, KOTOpOe MX cooOuio, Mo3adoTUIOCh O Mepax
KOH(HMIEHIIMATbHOCTH, 4TOOBI 3Ta HMH(OpMalMs HE CTajla WU3BECTHA TPETHUM
mnam’. K mpuMepy, Mepamn KoHGUICHIMAILHOCTH MOTYT OBITh YeIuHEHHAs (B
OTCYTCTBHE CBUETeNE) 00CTaHOBKA, B KOTOPOU OBUIM MPOU3HECEHBI OpOYallie
CBEJICHUS WUJIU MMCbMEHHO H3JI0KEHHBbIE (PaKThl B MUCbME WJIM 3aMUCKE, KOTOPhIE
ObUIH JIMYHO MEPEAAHbI B PYKH JIUILY, KOTOPOTO OHU KacatoTCA.

Takum o0Opa3zoM, MOXHO TOBOPUTH O TOM, YTO «CBEACHHS» — ATO  Jto0as
nopouaniasi 1 HeAOCTOBepHass MHGopManus B MHUCbMEHHOM WM YCTHOM BHJE,
KOTOpasi Kacaercs JIMYHOW >KM3HUM TIPAXKIAHWHA, €ro IOCTYNKOB, COCTOSIHHS

310pOBbS, IPOTUBONPABHBIX IEUCTBUHN U JP.

! Tocranonenue ITnenyma BepxoBuoro Cyna P® «O cynebHOl mpakTuke IO JesiaM O 3alluTe YeCTH U
JIOCTOMHCTBA TPaX</IaH, a TakKe JIEJIOBOM peIyTaIiy TpakaaH U IOpUIudecKuX Uiy oT 24 dhespans 2005 . Ne 3 //
CIIC «KoncynpranTlLimrocy.
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BToppiM ycroBHEM OTBETCTBEHHOCTH 33 HAPYUIEHHE YECTH U JOCTOMHCTBA
ABJISICTCS OPOYAILNIN XapakTep pacnpocTpaHsaeMbix cBeaeHnil. [loa mopouammmu
HEOOXOJMMO TOHMMATh «CBEJICHUS, COJIEpKAIlMe YTBEPKIECHUS O HapYIICHUU
FPAXJAHUHOM WIM FOPUIAYECKAM JIMIIOM JIEWCTBYIOIIETO 3aKOHOIATEIbCTBA,
COBEPUIEHUM HEYECTHOTO IOCTYNKA, HEMPAaBWIBHOM, HE3TUYHOM IIOBEJICHHH B
JUYHOU, OOIECTBEHHOM WM TOJUTUYECKON KU3HU, HEJOOPOCOBECTHOCTU MPHU
OCYILECTBJICHUN ITPOU3BOJCTBEHHO-XO3MCTBEHHOM U MPEAIPUHUMATENBCKON
NEeSATEeIbHOCTH, HApYIIEHWU JCJOBOM JTHKM WIM OOBIYaeB JEJIOBOrO 000poTa,
KOTOPBIC YMAJSIOT YE€CTh M JIOCTOMHCTBO TPAXKJAHWHA WIIHA ACIOBYIO PEIYyTaIUIO
rpaxkaaHuHa Jubo ropuauueckoro ymmay ( a63.5 n. 7 Iloctanosnenus Ilnenyma
BC P® Ne 3). To ectb mopoyaiieil sBiseTcsi HeraTUBHAsi UHPOpMaIUs O JIUIIE,
Kacaroniasics Jr00i cepbl ero )KMU3HU U YMASAIONIAs! €r0 YeCTh U JOCTOUHCTBO.

B pamkax 3Ttoro Bompoca Hy>KHO OTMETUTb, YTO UCCIIECIOBATENN PAIAYAIOT
«TopoYallue» MU «ro3opsmue» ceeacHud. [lo3opsiue cBeIeHUs TaKXKE HUMEIOT
HETAaTUBHBIM OTTEHOK, OJIHAKO B OTJIWYHE OT MOPOYAIIUX SBJISIOTCA MPaBIUBBIMU
12

Taxke HEOOXOIMMO OOpaTUTh BHUMAHHME, YTO MOPOYAIIUMH SIBIISIOTCS
VMEHHO YTBEPKJCHUS, UYTO SBJISICTCS HECIy4auHbIM YTOUYHEeHueM. llepeHnmas
onbIT ECITY 1 oTTaIKuBasCh OT MnoJjioxkeHuii KoOHBEHIIUM O 3aIlUTe MpaB YyeIOBEKa
¥ OCHOBHBIX cB00OJ, [Inenym BepxoBHoro cyga P® pazbscHser, 4To HEOOXOIUMO
paznuyaTth (PakThl B YTBEPAUTEIBbHONW (opMe, KOTOPhIE MOXHO MPOBEPUTH, U
OIICHOYHBIC CYXICHHSI, MHEHUS, B3IJIS[bl, BBICKA3bIBAHMS, KOTOPBIE SIBJISIOTCS
CyOBEKTHBHBIM BBIPOKEHHEM MHEHHUSI OTBETUMKA M HE MOTYT OBITh MPOBEPEHBI Ha
TpPEIMET JOCTOBEPHOCTH .

C.4. Bamxenuyk u B.T. JloBromon oTmedarot, 4To sl Oojiee MOJTHOTO

ITIOHMMaHHA IIOHATHUA «OOCHOYHOC CYXKICHUCH, MpcaoCTaBJICHHOTO B

! Anmcumo A.JI. YecTb, ZOCTOMHCTBO, NENOBAs PEIyTAlHs IOA 3alHToN 3akoHa. M.: Hopma. 2004.
C.115.

PribernoB A.A. OCOGEHHOCTH 3alUThl YECTH, IOCTOMHCTBA H JENOBOH pEMyTAlMH rpaxmaH //
CoBpemennas Hayka. 2014. Ne3. C. 26.

® IocranoBnenue ITnenyma Bepxosuoro Cyna P® «O cyneOHO# mpakTHKe MO JiejlaM O 3aIlUTe YeCTH U
JIOCTOMHCTBA I'PakKAaH, a TaKKe JAEJI0BON PelyTaluy IpakJIaH U IOpUANYECKUX JUI» oT 24 despainst 2005 r. Ne 3 //
CIIC «KoncynbranTIlnocy.
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3aKOHOAATENbCTBE, €ro MOXHO OIpEIEIUuTh KaK BbIpAXKEHUE, COJepIKallee
YBEPEHHOCTh WJIM COMHEHHUE B COLMAIbHBIX SIBJICHUSAX, MACATEIBHOCTH WIIU
MOBEJICHUH JIUIIA HA TIPEIMET UX COOTBETCTBHUS MPABOBBIM HOPMaM M MPUHLIUIIAM
MopaJml. CyxneHue ecTh JIMIIb B Clydae, KOTJla €ro MOKHO MpOBEPUTH Ha
COOTBETCTBHE HCTHHE WIH JIOKHOCTH. CyXJeHUS HEO0OXOAWMO OTJIMYaTh OT
OIICHKH, TTOCKOJIBKY IMOCJICIHSAS BBIPAXKAET OTHOIICHHUE YEJIOBEKA K MPEAMETY WIIU
€ro OTACIbHBIX TMPU3HAKOB, M €€ HEBO3MOXHO IMPOBEPUTH HA KpUTEPHUI
MCTHHHOCTH W JIOKHOCTH .

Hrak, mo0oe cyxAeHue, KOTOPOE€ HMMEET OIEHOYHBIM Xapakrtep, Jiro0as
KPUTHKA W OIICHKA MOCTYNKOB, BBIPA)KEHHE COOCTBEHHBIX MBICIEH MO KAaYECTBY
BBITIOTHSAEMBIX ITYOIMYHBIX (YHKIUH, TOJYyYCHHBIX pe3yJbTaTOB M T.I., HE
SIBIIIFOTCSI OCHOBAHUEM IS 3aIlIUTHI YECTH U JOCTOMHCTBA, @ COOTBETCTBEHHO — HE
SABJISIFOTCS] IPEAMETOM J10Ka3bIBAHUS 110 JETTY.

B cBoro odepenp hakTHueckoe yTBEPKACHUE — 3TO JIOTHYECKOE TOCTPOCHUE
U U3JIOKEHUE OmpeesieHHOro ¢akTa win rpynmbl (pakToB. DaKT — 3TO SIBJICHUE
OOBEKTUBHOM JICMCTBUTEILHOCTH, KOHKPETHBIE IKHU3HCHHBIC OOCTOSATEIbCTRA,
KOTOPBIE CJOXWJINCh B OMPEIACICHHOM MECTE€ M BPEMEHU MNP ONpPEACICHHBIX
YCJ'IOBI/IHX3. YuuteiBass, 4Yro Qakt, cam 1o cebe, SBIACTCS KaTeropuei
00BEKTUBHOM, HE3aBUCHMOM OT MBICICH W B3IJIS0B IMOCTOPOHHUX JIMIl, TO €ro
COOTBETCTBHE IEUCTBUTEILHOCTH MOXKET OBITh TPOBEPEHO U YCTAHOBJICHO CYJIOM.

Takum oOpa3oMm, Ha ypOBHE CyACOHOM MPAKTUKH JOCTATOYHO YETKO
chopMUpOBaH KpUTEpUW pasrpaHudeHUs (HAKTUUYECKUX  YTBEPKIACHUU U
OIICHOYHBIX  CYXKJICHHH, KOTOPBIH COCTOMT B BO3MOXHOCTH IPOBEPKHU

COOTBETCTBHS ()aKTOB 0OBEKTUBHOM JCHCTBUTEIHHOCTH.

! Bapxeruyk C.5I. OneHouHsle CykaeHHS W (DAKTHIECKHE yTBEPHKICHHS, KAK IPAKIAHCKO-TPABOBHIC
KaTeropuu B cdepe 3aluThl 4ecTH, JOCTOMHCTBAa M nenoBoi pemytaruu / C.5. Bamxkenuyk, B.T. Jlosromos //
[IpennpruHIMAaTENbECTBO, X03HCTBO 1 mpaBo. 2011. Ne7. C. 4.

2 Moxaposckas K.B. @akrudyeckue yTBEpKACHUS U OLICHOYHBIE CYXKACHUS KaK LEHTPaIbHbIE I'PaXkIaHCKO-
NPaBOBBIE KAaTErOPUM 3aILUTHI YECTH, JOCTOMHCTBA U JIENOBOH peryrauuu // HaydHblii BEeCTHHK YIKropoackoro
HanuoHanbHOro yHusepcurera. Cepust [Ipaso. 2014. Breimyck 29. Tom 2. C.29.

¥ MosapoBckast K.B. DakTruecKue yTBep ICHHS U OLEHOUHbIE CYXK/ICHHS KAK LEHTPAIbHbIC IPAXIAHCKO-
NPaBOBBIE KAaTErOPUM 3aILUTHI YECTH, JOCTOMHCTBA U JIENOBOH peryrauuu // HaydHblii BEeCTHHK YIKropoackoro
HanuoHanpHOro yHuBepcurera. Cepust [Ipaso. 2014. Breimyck 29. Tom 2. C.30.
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DTO MOJIOKEHUE SIBJISIETCSI OTHOCUTEIBLHO HOBBIM B IIPAaBOBOM MOJI€ HalIe
CTpaHBbl, IO3TOMY CYIIECTBYET Psijl MPABOBBIX AUCKYCCUM, 3aTPArUBAIOIIUX BOIPOC
pOJH «OLEHOYHBIX CYXIEHUID B MPOLECCE PACCMOTPEHHUS €I O 3aIIUTE YECTH U
JIOCTOMHCTBA.

BrieneHne 4eTKOro KpUTEpUs Pa3rpPAHUYECHUS OLEHOYHBIX CYKICHUN U
YTBEPKJICHUI HE MCKIIIOYAET HaJMYHUE OINpPEACIICHHBIX MPOo0JieM, BOSHUKAIOIINX B
MPABONPUMEHUTEIBHON TMPAKTUKE IMPU PACCMOTPEHUH JEN O 3alIUTE€ YECTH U
JOCTOMHCTBA. JTO, B YaCTHOCTH, BO3HHMKaeT B TeX CIydasX, Koria
pacripocTpaHeHHass HHQOpMaIUsi HE COJEPKUT OMPEACIICHHBIX (HaKTUUECKUX
YTBEPKACHUN, TO €CTh UMEET OLICHOYHBIM XapaKTep, HO MO CBOEW CYTH TAKOBa,
YTO SIBHO HApYIIAET JIMYHbIE HEUMYILECTBEHHBbIE IIpaBa uesioBeka. B pgaHHOM
ClIydyae pedyb HE HAET O BbICKA3bIBAHUAX OILCHOYHBIX CYXKJICHUH B
OCKOpOUTENbHOM, YHU3ZUTEIbHON WM HENpWIMYHON (opme, YHIDKAIONIEH
JIOCTOMHCTBO U Y€CTh, TaK KaK 3TO Camo IO ceOe SBISICTCS HapyIICHUEM JIMYHBIX
HeuMyIecTBeHHBIX npaB (cT. 150-151 'K PD).

Peur mper o Tex cnydasx, KOTJa OIpPEACIICHHOE JIUIO WU CyOBEKT,
OCO3HAaBasi HEBO3MOXXHOCTb IPUBJICYEHUS] €r0 K OTBETCTBEHHOCTH 32
IIPEIOCTABJIEHUE OLICHOYHBIX CYXIEHUM, KOTOPHIE HE HAPYLIAKOT HPABCTBEHHBIX
MPUHITUTIOB OOIIECTBA, IIEJICHAMPABICHHO PACTIPOCTPAHIET UHPOPMAIIHIO, KOTOpast
HEOJHO3HAYHO BOCIPUHUMAETCS PELMUIUEHTAMH Takoil MH(pOpMAIMU U CO37aeT
OTIpEJICTICHHBIE COMHEHHS KacaTeJIbHO JOOPOCOBECTHOCTH  B3IUISIIOB WM
MOCTYMKOB JIMIIA, B OTHOIIEHWH KOTOPOTO Takas HHQpOopMaIlusi pacrpocTpaHeHa.

B noareBepxkaeHue H3TOro B3MIsiAA OYEHb TOYHO BbICKa3zaiace B.H.
bapcykoBa, koTopas OTMETHJA: «JIOCTATOYHO B «HY)KHBIX» MeECTax J00aBIsATh
CIIOBA U BBIPAKEHUS: «BPOAE Ob», «IOJIAraeM», «CUYUTAEM», «HABEPHOY,
«BEPOSATHO» U T. M., U B IPHUHIMIIE O YEJIOBEKE MOXXHO TOBOPHUTH BCE, UTO

YTOZHOM'.

! Bapcyxosa, B.H. UecTb i JOCTOMHCTBO IHYHOCTH: MOHSTHE ¥ 00mias xapakrepuctika // CoBpeMeHHOE
npaso. 2014. Nel12. C.23.
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B o510l CcBfA3M [OCTaTOYHO HMHTEPECHBIMHU SBIIAIOTCS IPABOBBIE BBIBOJBI
ECIIY no neny «HoBas razera» u bopoasHckuii npotuB Poccun» ot 28 mapra
2013roga, KOTOpBIE KACAIOTCS XapaKTepa OLEHOYHBIX CYXKIECHUNH U OCHOBAaHMU UX
BbickasbiBaHus. Tak, ECIIU oTmeTns, 4To BMEIIATENBCTBO B CBOOOY BBIPAKEHUS
COOCTBEHHBIX MBICJIEH U B3IJIAI0B HapyIIaeT CBOOOY BbIPaKEHUSI MHEHUS B TpeX
CJIy4asiX: €CJIM OHO OCYIIECTBJICHO HE Ha OCHOBAHMM 3aKOHA, €CIIM OHO HE Iepe-
CJIEIyeT TOMYyCTUMOW LEIU WIHA €CIU OHO HApYyIIAeT 0ajJaHC MEXIY LENbl0, paau
KOTOPO#i OCYIIIECTBIICHO BMEIIATEBCTBO, M CBOOOIO0H BBIPAKEHHMS MBICIIH .

ECITY noarBepawi, dYTO MPaBAMBOCTh OLEHOYHBIX CYXKJICHHU HE
MPEANOoNaraeT  BO3MOXKHOCTH  JIOKA3bIBaHMS, W  OLEHOYHBIE  CYXKJICHUSA
JNEHCTBUTENBHO CIEAYyeT OTINYaTh OT (PaKTOB, CYLIECTBOBAHUE KOTOPHIX MOXKET
ObITh MTOATBEPKAEHO. OIHAKO, TAXKE €CIIH pedb UAET 00 OLIEHOYHBIX CY>KICHUSX,
3aKJIIOUEHUE 0 COONI0ACHUN OanaHca MEXIy CBOOOION BhIpaKEHUsI U UHTEpEecaMu
o011ecTBa, OXpaHseMble TOCYJapCTBOM, MOXKET 3aBUCETh OT TOTO, CYIIECTBYIOT JIH
(akTHYeCKruEe OCHOBAHMS JJIsl MMOAOOHBIX CYKJIEHUM, MOCKOIBKY AK€ OLEHOYHOE
CYyXJCHHE TpU OTCYTCTBUM KakKMX-TMOO (aKTMYECKUX OCHOBAHUU  JIJIst
BBICKA3bIBAHUSI TAKOBOIO MOXET BBIXOAUTH 3a PAMKH TOTO, YTO OXPAHIETCA
cBOGOI0iT CT0Ba’.

To ecth, ECIIY mpurmien x BbIBOJY, YTO CPEACTBA MAacCOBOM MH(OpMaIIUU
MMEIOT MPaBO HA BBIPAKEHUE OLIEHOYHBIX CY>KJIECHHM, HO TaKOE MPABO MOXKET OBbITh
PeaNn30BaHO C ONMPEIEICHHBIMH OroBopKaMu°. CYTh 3THX OTFOBOPOK CBOJHMTCH K
TOMY, 4YTO CpEICTBa MaccoBOM HHGOPMALMH AOHKHBI CTPOUTH COOCTBEHHbIE
OLICHOYHBIE CYXKJEHUS HAa OCHOBAaHWM MHHHUMAaJbHOrO Habopa (akToB, Belb B
OPOTUBHOM  Cllydae  OLEHOYHBIE  CYXJEHus  OyIyT  pacleHeHbl  Kak

3110ymoTpedneHne cBo6010i cioBa’.

! Mocranosnenne Esponeiickoro Cya mo mpasam genoseka o 28 mapra 2013 . o aeny «HoBast rasera»
n bopomasackuit mpotuB Poccuiickoit deaepanuny» (xanoda Ne 14087/08)) // CIIC «Koncynstantllmtocy. 2018.

? TTocranosnenne Epponeiickoro Cyza mo mpasam gesnoseka ot 28 mapra 2013 r. o geny «Hosas rasera»
u Boponsuckuii npotus Poccuiickoit denepanmny (xanoda Ne 14087/08)) // CIIC «KoucynbprantlLitrocy. 2018.

® MocranoBnenue EBponeiickoro Cyna no npasam uenoBeka oT 28 mapta 2013 r. no neny «Hosas razera»
u Boponsuckuii npotus Poccuiickoit denepanmny (xamoda Ne 14087/08)) // CIIC «KoucynbrantlLitrocy. 2018.

4 Jlexyx T. U. Cynebnas npakrika EBponelickoro Cyna 1o mpaBam 4enoBeKa IMpH pacCMOTPEHUH JIEJT 110
3alllUTe YECTH, JOCTOMHCTBA M JEJIOBOM peryTaiuy // AKTyanbHble IPoOJIeMbl rocyaapeTa u npasa. 2014. Beim.
71.C. 182.
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ECTIY Tak>xe BbICINI TPU BO3MOXKHBIX BapruaHTa (hyHIaMEHTa, HA KOTOPOM
MOXHO TIOCTPOMTH CBOKO  OLEHKY: 1) (akTbl, KOTOpbIE€ CUHTAOTCS
OOIIEU3BECTHBIMU; 2) MOATBEPKICHUE BHICKA3bIBAHUS KAKUM-JIUOO HCTOYHUKOM;
3) cChUIKA Ha HE3aBHCHMOE HCCIICIOBAHIC .

Takum oOpazoMm, yuuthiBas BbIBOJ ECIIY, pelieHuss KOTOPOTo SIBISIOTCS
HMCTOYHUKOM I[IpaBa B HALMOHAJIBHOW IMPABOBOW CHUCTEME, CTOMT OTMETHUTh, UTO
dbaKkTHYeCKUEe YTBEPXKICHUS ¥ OICHOYHBIC CYKICHUS SIBISIIOTCS Pa3HBIMH
MOHATUSIMU, & PA3TPAHUYCHUS 3THX TEPMHUHOB JIEKUT B OCHOBE 3AIIHUTHI YECTU U
JIOCTOMHCTBA, KaK IIEHTPAIbHBIX JTUYHBIX HEUMYIIIECTBEHHBIX MPAB.

OlLieHOYHbIE CYXJICHUS HE MOJJIEKAT ONMPOBEPKEHUIO U JIOKA3bIBAHUIO UX
NpaBAUBOCTH, HO B TO >K€ BpEMsl OIICHOYHBIC CYXKJEHUS HE MOTYT OBITh
MPOU3BOJIbHBIMH, O€30CHOBATEIBHBIMU, U JIOJDKHBI OBITH CIEJIaHbl HA OCHOBaHUU
XO0Ts Obl MUHUMAJIBHBIX (PAKTUYECKUX OOCTOSTENbCTB. MIHaue COOTBETCTBYIOIINE
OLICHOYHBIE CYyKIeHus, yuuTsiBas pemenue ECITY, OynyT kBanuduimpoBaHbl Kak
3510ynoTpeOeHne CBOOOJON CJIOBa, a MOTOMY COOTBETCTBEHHO JOJKHBI OBITh
MPU3HAHBI HAPYIIEHUEM JINYHBIX HEUMYIIECTBEHHBIX IPaB.

K He coorBercTByrommm aectBuTenbHOCTH cBeaeHusiM [lnienym BC PO
OTHOCUT YTBEpXKIEHUS O (pakTax WM COOBITHUSX, KOTOpPbIE HE MUMEIM MecTa B
pEaIbHOCTU BO BpPEMS, K KOTOPOMY OTHOCATCSI OCIIapuBaeMble CBelleHHs. VHbIMU
CJIOBaMH, HE€ COOTBETCTBYIOIIMMHU JACHCTBUTEIBHOCTH JIOJDKHBI ~ CUMTAThHCS
CBEJICHUS, OTOOpaKaronue NEHCTBUS U MOCTYINKHU JIUIA HE TaKUMHU, KAKUMH OHH
OBLJIM HA cCaMOM JIee, T.€. JIOYKHBIMH-.

Takxe HyXHO MOHMMAaTh, YTO K HE COOTBETCTBYIOUIUM JEHCTBUTEIHLHOCTH
CBEJICHUSIM HE OTHOCSITCS CBEJICHMS, «COACPIKAIIUECS B CYNCOHBIX PEIICHUSIX W
MIPUTOBOPAX, MOCTAHOBJICHUSIX OPraHOB MPEABAPUTEIBLHOIO CICICTBUS U JIPYTUX

MMpOoHCCCYAJIbHBIX HWJIM HWHBIX O(bI/II_II/IaJII)HBIX JOKYMCHTAax, IJIAd 00>KaJIoBaHUST U

! Hocranosnenue EBpomneiickoro Cyna no npasam uenoseka oT 28 mapta 2013 r. no neny «Hosas razera»
u Boponsuckuii npotus Poccuiickoit @eneparmy» (xanoda Ne 14087/08)) // CIIC «KoucyabprantlLitrocy. 2018.

? TlocTaHOBIEHHE ITnenyma Bepxosuoro Cyna P® «O cyneOHO# mpakTHKe MO JiejlaM O 3aIlUTe YeCTH U
JIOCTOMHCTBA I'PakKAaH, a TaKKe JAEJI0BON PelyTaluy IpakJIaH U IOpUANYECKUX JUI» oT 24 despainst 2005 r. Ne 3 //
CIIC «KoncynbranTIlnocy.
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OCTIApWBAaHMS KOTOPBIX MPETyCMOTPEH WHON YCTAHOBIICHHBIN 3aKOHAMHU CY1eOHBIH
nop;mox»l.

B KkoHTekcTe paccMOTpeHHs 3TOr0 YCIOBHs, HEOOXOIUMO OOpaTHUThH
BHUMAHHUE HA IOCIEJICTBUS PACIPOCTPAHEHUS MOPOYAIIEH, HO COOTBETCTBYIOLIEH
nercTBUTeNbHOCTH MH(popMmanuu. MHorma o uenoBeke cooOIlIaeTcst mpaBiuBas
uH(dOopMaIusl, HO UMEIOIas HETATUBHYIO XapaKTEPUCTUKY JTUYHOCTU (K TIPUMEDY,
CyIMMOCTh, aMoOpaJbHOE TIOBEJACHUE HAa TMPEXHEH pabdoTe, TCUXUICCKUE
3aboneBanusi, CIIMJ[ u nap.). Takue cBeneHUs IUCKPEIUTUPYIOT deEIOBEKa B
oOlllecTBE, JOCTaBISAIOT €My JUCKOM(POPT U  OMNpeAciCHHBbIE JYyIICBHBIC
nepeKUBAHUSL.

OnHako, B pOCCHUKCKOM 3aKOHOJATEIIbCTBE IIOKA HET Haka3aHus 3a
pacrpocTpaHeHue Takod HHPOpPMALUU. ITO OOBICHAECTCS TEM, YTO MHOTHE
IUBUJIMCTBI CYUTAIOT 3alajHblii HMHCTUTYT Juddamanuu HECOBMECTHUMBIM C
HalllUM 3aKOHOJATEJIbCTBOM M PpEATUSIMHU KH3HI (61, 8). [dpyrme nHaobOpOT
YTBEPXKIAIOT, YTO MHOTHE MpPaBAUBBIC MOpOYAIUE CBEJACHUS HE BIUSIOT Ha
cocTosiHME OOIecTBa W Ha €ro OIEHKY O3TOH JIMYHOCTH, HO TMPHUBOIAT K
CTpaJlaHUsIM JTOr0 4YEJOBEKa, UTO MOXET TIOBJIEYb K BO3HUKHOBEHUIO
TICHXOJIOTHYECKHX TPABM, 3260 IeBaHHil, CyHIHAATBHBIX HaKIOHHOCTEH 1 T.11° (31,
18). C npyroii cTOpOHBI, HHOTJIa PACIIPOCTPAHCHHE TAKMX CBEICHUN MOYKET HECTH
BOCIIUTATEILHOE 3HAYCHHUE, €CIIM HETaTHUBHBIE MOCTYNKU WU (PAKThl O YEJIOBEKE,
3aTparuBaroT NOTpeOHOCTH 00IecTBa (KOJIJICKTUBA, COKUTENEH, coceiel U T.1.) U
MOT'YT CYIIECTBEHHO YJIYUIIUTh aTMOC(HEpPy B HEM.

Ha wnam B3rmsa, 3ammra TrpaxiaaH OT pPacOpoOCTpaHEHHs MOpovalien
paBAuBON MH(OpMAIMK, TOJDKHA HAWUTH CBOE OTPAKEHHWE B 3aKOHOJATEIHCTBE
WU TPAaBONPUMEHUTEILHON MpakTuke Poccuu ¢ 4eTKUMH pa3bsICHEHUSIMHU, TaK
KaK KOJMYECTBO 3alpOCOB Ha 3alIUTy OT TAaKOro pOJia HapyIICHUH pacTeT ¢

KaXXJbIM I'OJO0M, a 3aKOHOAATCJIb HAa 3TOT CUCT MOJJIYMT.

! Tocranonenue ITnenyma Bepxosaoro Cyna P® «O cyneOHO# mpakTHKe MO JiejlaM O 3aIlUTe YeCTH U
JIOCTOMHCTBA TPAXK/IaH, a TAKXKE JCIOBOM permyTalliy rpa)xaaH U I0pUIUYecKuX Uiy ot 24 ¢espams 2005 r. Ne 3 //
CIIC «KoncynbranTIlnocy.

? loranenko C.B. [Ipob6nemsr cyneOHo#t 3anmtel ot auddamarmu 8 CMU: aproped. auc. ... 1-pa OPU.
Hayk. — Kpacnogap. 2002. C.8.

¥ Apanosa I'.1O. Llena ciosa: HoBble rpanu gudamarmi. Bopouex: 000 ¢upma «dmucty». 2013. C.18.
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CroUT OTMETUTH 3HAYUTEIBHBIA MPOTrpecc B MPABOBOM PETyJIUPOBAHUU
3alUThl YECTU M JIOCTOMHCTBA, TaK KAaK B TPAXKJIAHCKOM KOJEKCE MOSBUIACH
BO3MOXKHOCTh OOpaTUThCS B CyJA 3a 3alUTONM OT pacmpoCTpaHEHUs JHOOBIX
CBEJICHUI O JHIIE, HE COOTBETCTBYyIOIMX AedcTBUTENbHOCTH (4. 10 ct. 152 T'K
P®). OpgHako C HEKOTOPHIMU OTpPaHUYECHHUSIMU: B TaKOM ciy4yae Opems
JIOKa3bIBAHMS TOJHOCTBIO JIOXKHUTCS HAa HUCTHA. TakuM o0pa3oM, pOCCHUHCKUN
3aKOHOJATeIh  pPACHIUpSEeT  OTEUECTBEHHBIM  HMHCTUTYT  auddamanumu,
npeaycMaTpuBas €Ile OJWH BHJI HApyIIEHWs YEeCTH ¢ JIOCTOMHCTBA U
BO3MOYKHOCTE BOCCTAHOBJIEHHUS 3TOT'0 MpPaBa.

ITocne nccnemoBaHusa BeeX TOKA3aTEIBCTB U JOMOIHUTEIBHBIX OOBICHEHUIN
BCEX YYACTHHKOB CyACOHOro pa30oMpaTensCcTBa, CYJ IMEPEXOJUT K CyAeOHbIM
nperusM (ct. 189 I'TIK. P®). CyneOnble mpeHus SBISAIOTCS TEM 3TAIOM Cy1e0HOTO
pazOupaTenbCcTBa, Ha KOTOPOM TIOCIIE PACCMOTPEHHS Jiela IO CYIIECTBY
MOABOASATCA WMTOTH NPOBEAECHHOIO MCCIEAOBAaHUSA JOKA3aTeNbCTB, a JIMIAM,
YYaCTBYIOIIMM B J€Jie, MPEAOCTABISAETCA BO3MOKHOCTh U3JIOKHUTh CBOIO TOJIHYIO,
MOTHBHPOBAHHYIO U 060CHOBaHHYIO mosumuio (69, 33). OcobeHHOCTEH Kax
TaKOBBIX HET, MOCKOJIbKY IPOLIEypa OCYIIECTBICHHS ATOTO dTara MPOUCXOIUT 110
OOIIUM TIPABUIIAM.

3aK0HOIATEIHLCTBOM MPEyCMATPUBAETCS JBA UCXO/Ia CyIeOHBIX TTPEHUI:

1. Bo300HOBIEHNE pacCMOTPEHHMS [ieja M0 CYLIECTBY, B CIydasx KOrjaa cyn
BO BpeMsl U TIOCNe CyAeOHBIX MPEHWi Mpuiea K BBIBOAY, YTO HEOOXOIUMO
BBISICHUTh HOBBIE 0OCTOATENHCTBA, UMEIOIIUE 3HAUCHHUE JIJISi PACCMOTPEHHUS Jiena,
WIM MCCIIEIOBAaTh HOBBIE JOKA3aTeNIbCTBA, O YEM OH BBIHOCUT ompejereHue (CT.
191 I'TIK POD).

2. YaaneHue cyJa B COBEHIATEIbHYI0 KOMHATY JUIS TIPUHATHS PELISHUs], U
nocJyeayromiee o0ObsIBICHNE U pa3zbsicHeHue pemenus cyaa. (cr. 192-193 I'TIK PO).

Takxe HEOOXOAMMO OTMETUTH, YTO MPOILECCYATHHBIM 3aKOHOMATEIHCTBOM

npeayCcCMoTpeHa BO3MOXKHOCTL IIPCKpaAIlICHHUA ITPOU3BOACTBA IO ACITY, a4 TaAKXKC

. TuxomupoB M.IO. 3ammra dvecTtH, OOCTOMHCTBA W JEJIOBOM penyTalMu: HOBbIE MpaBwia. M.:
MsparensctBo Tuxomuposa M.10. 2014. C.33.
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OCTaBJICHUS 3asABJIEHUSI 0€3 pacCMOTpeHHsI. ITO POPMbI OKOHYAHUS PACCMOTPEHUS
nena 0e3 MOCTAaHOBIICHUS PEIICHHUS 110 CYIIECTBY CIOpa BCIEACTBUE OOHAPYKEHUS
O0OCTOSITENILCTB, NPH KOTOPBIX JajibHEHIllIee pacCMOTpEHHE cropa B Cyle
HEBO3MOXKHO HJIM OECLIETHHBIM.

OcHOBaHusI MW TOPSAOOK NPEKpalleHHs MPOU3BOJACTBA IO  JIEIY,
npeaycMotpensl cT. 220-221 TI'TIK P®. ITocneacTBueM sIBISIETCS HEBO3MOKHOCTD
MOBTOPHOTO OOpaIIeHus B CyJ MO CHOPY MEXAY TEMHU e CTOPOHAMHU, O TOM XK€
TpeIMeTe H IO TeM 5Ke OCHOBAHUSM .

OcHoBaHUsT ¥ TIOPAJOK OCTaBJIE€HUs 3asBieHUA O€3 paccMOTpEHUus
comepxkarcsi B cT. 223-224 TTIK P®. Ilocne ycTpaHneHuss 0OOCTOSTEIBbCTB,
NOCTYKUBIIUX OCHOBAaHMEM JJIsi OCTAaBJICHUS 3asBJICHUS O€3 paccMOTpeHus,
3aMHTEPECOBAHHOE JIMIIO BIPABE BHOBb OOPATUTHCS B CYJI C 3asBJICHUEM B OOLIEM
nopsike”.

WNrak, MBI paccMOTPEIM  OCHOBHBIE  IIPOLIECCYaJbHBIE  BOIPOCHI
pacCMOTpPEHHUs [€J1, KacalollMXCs 3allUThl YECTH U JOCTOMHCTBA, KOTOPHIE B
OCHOBHOM 0a3MpyrOTCsi Ha OOLIMX MOJOXKEHHUSIX TIPaKIaHCKO-TPOLIECCYaIbHOTO
KoJieKca. boublllero BHUMAaHMsS B HAlleM HWCCIEAOBAHMM 3aCIyKMBaJl aHaJIU3
(GakToOB, KOTOpbIE BXOAAT B MpEAMET JOKa3bIBaHUs B Jielax JAHHON KaTeropuu,
TaKk Kak OHM OOYyCIaBIMBAIOT KIIOUEBbIE OCOOEHHOCTH PACCMOTPEHHs Jel O
3alllMT€ YE€CTH M JOCTOMHCTBA. Beap Hamuuue TOJbKO BceX (DAaKTOB JeliaeT
BO3MOYKHBIM BBIHECEHHME IMOJIOKUTEIBHOIO PEIICHHs 10 JAHHOW KaTeropuu JAell.
CrnenoBaTelibHO, HIMEHHO OT Ipoliecca AOKa3bIBaHUSA WX HAJIUYUS 3aBUCUT UCXO]]
nena. IloaroMy MMEHHO B BOMpPOCE JOKA3bIBAHMS U CYIIECTBYET OOJbIIE BCErO
IpOOJIEMHBIX M CHOPHBIX MOMEHTOB, KOTOpPbI€ HETaTUBHO BIMSIOT HE TOJBKO HA
cratucTuky (2016-2017 rr. Tonbko 28% pelnieHnilt 00 yAOBIETBOPEHUU HMCKOBBIX
TpeOOBaHMIl, KacaroIMUXCs 3allUThl Y€CTH, TOCTOMHCTBA U pENyTalluy rpakKaaH U

OPpUINYCCKHUX JIMIO, MW [JdaXC HN3 HHX OoypIllasg 4YacTh O YACTHYHOM

! Ipamanckuii npoueccyanbHeii kogeke Poccniickoit denepamun ot 14 Hos6ps 2002 roga Ne 138-®3
(pen. ot 03.08.2018) // Cobpanue 3akononarenbctBa PD. 2002. Ne 46. ct. 4532; CIIC «Koncynprantllmocy. 2018.
I'paxxmanckuii mporeccyanbHbId Koneke Poccuiickoit @enepannu ot 14 Hos6ps 2002 roma Ne 138-D3

(pexn. ot 03.08.2018) // Cobpanue 3akoHomaTenbeTBa PD. 2002. Ne 46. c1. 4532; CIIC «KoncynsrantlLitocy». 2018.
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1 .
yIOBJIETBOPEHUH), HO U Ha 0OOlee TMOHUMAaHHE pPEaTbHOM  3aIUTHI
HEMMYILECTBEHHBIX MpaB rpaxnaad. lloaromy octaHoBumMcs Ha mpobieMax

JIOKa3bIBaHUsI O60J1ee TOAPOOHO.

3.2. IIpo0JieMbl 10Ka3bIBAHUSA B JeJaX O 3alIUTe YeCTH U JOCTOMHCTBA
rpax;aan

JlokazaTenpHbIil IpoLecc HMEET OO0JbIIOE 3HAYEHHE B TPaKIaHCKOM
CYJIOIIPOU3BOJICTBE, YTO O0YCIIaBIMBACTCS €r0 BaKHOCTHIO JJISI PEIICHUS KaXK0To
nena W o0HIeo0s3aTeNIbHOCTBIO, TMOCKOJBKY 0€3 JOJDKHOTO IMOATBEPKICHUS
HEOOXOAUMBIX OOCTOSITENBCTB JMIO HE TMOJYYUT KETAEMOr0 pe3ysibTara U HE
CMOXXET B IIOJHOW MEpe HCIOJIb30BaTh IIPENOCTABIECHHBIE TI'OCYIapCTBOM
IOPUCIUKIIMOHHBIE TAPaHTUX 3aLIUThI MPaB, CBOOO U MHTEPECOB JIUILL B CIIy4Yae UX
HapYILIEHUs, HEMTPU3HAHUS UM UX OCTIapUBAHUS.

Cornmacio 4.1 ct. 56 I'TIK P® «Kaxnas cropoHa I0KHA J0Ka3aTh Te
00CTOSITENbCTBA, HA KOTOPHIE OHA CCBHUIAETCS KaK Ha OCHOBAaHUS CBOUX
TpeOOBaHMI 51 BO3PaXKCHUH, eciiu WHOE HE IIPEYCMOTPEHO
(emepaIbHBIM 3aKOHOM .

JlokazarenpHas 1€ATebHOCTh CTOPOH U Cy/ia OCYUIECTBIISETCS pa3IMuHbIMU
pOLECCYaJbHbIMUA CIIOCOOAMHU 4Yepe3 peaju3aluio JI0Ka3aTelIbHbIX IpaB U
00s3aHHOCTEH, KOTOpPbIE JIOJDKHBI OBITh MAaKCUMaJbHO COAIaHCUPOBAHBI.
COanancupoBanusi JOJDKHA 3aKitodaTtbess B A(G(GEKTUBHOM B3aUMOJCUCTBUHU U
pasyMHOM cotpyaHuyectBe. «CyJl oOmpeaenser, Kakue OOCTOSITeNbCTBA HMMEIOT
3HaUCHUE [JIs JeNla, KAKOM CTOpOHE HaAJIeKUT UX JI0Ka3blBaTh, BBIHOCHUT
00CTOSITENIHCTBA HA OOCYXKJIEHHE, JTaXKe eCIM CTOPOHBI Ha Kakue-IMO0 U3 HUX HE
ccputanuchy (4.1 cr. 56 I'TIK PO).

B kareropuu nen o 3allMTe€ YEeCTH U JOCTOMHCTBA MOYKHO BBLICIIUTH JIBE

dbopmysel pacmpeneneHus OpEeMEHH JTOKa3bIBaHUS, HCXOAS M3 OCOOECHHOCTEH

! http://www.cdep.ru/index.php?id=79 — o¢uumansreri caiit CyaebHoro nemapramenta npu Bepxosrom
Cyne Poccuiickoii deneparyu (ctaructuka) (nara oopamenus 26 Hostops 2018 r.).

2 I'paxxmaHckwii mpoeccyanbHbIi Kogeke Poccntickoit @eneparmm ot 14 Hosi0pst 2002 roga Ne 138-D3
(pexn. ot 03.08.2018) // Cobpanue 3akoHomaTenbeTBa PD. 2002, Ne 46. c1. 4532; CIIC «KoncymsrantlLitocy». 2018.
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HapylieHus: 3Toro npasa. Tak, B cT. 152 'K P® BbigeneHo ABa BUla HApYIICHUN
YECTHU U IOCTOMHCTBA!

o pacrnpocTpaHeHue CBEJICHHI, HE COOTBETCTBYIOIINX
JNEUCTBUTEIBLHOCTU Y TOPOYALIUX YECTh U JOCTOUHCTBO;

o pacnpocTpaHeHue CBEJICHUH, HE COOTBETCTBYIOLIUX
JEUCTBUTEIBHOCTH.

[lepBblii BUA HapylIEHUs MPETyCMAaTPUBAET, YTO UCTEL AOJDKEH JOKa3aTh B
cyle Haimuuue cuenyromux (aktoB: 1) ¢dakT pacnpocTpaHeHHs CBEICHHN 00
UCTIE; 2) (pakT pacHpoCcTpaHEHUs] CBEIECHUN UMEHHO OTBETYMKOM; 3) MOpoYaIui
xapaktep cBeneHuil. Ha oTBeTunka Boznaraercsi OOS3aHHOCTh JOKa3aTh (akT
JEHUCTBUTEIBLHOCTH (IIPABAUBOCTH) PACIIPOCTPAHEHHBII CBEACHUM.

CornacHO BTOpOMY BHJy HapyUIEHHsI MUCTEll AOJDKEH JI0Ka3aTh TpU (akTa:
1) ¢akr pacnpoctpanenus; 2) (GakT pacupoCTpaHEHUS UMEHHO UCTLOM; 3) (akt
HECOOTBETCTBUSA ACUCTBUTENBHOCTH PACIPOCTPAHEHHBIX CBECHUM.

CyneOHasi mpakTHKa pacCMOTPEHHUs HTOW KAaTeropuu Je IoKaszana, 4To,
yalie BCEero, CyJl OTKa3bIBAET B YJOBJIETBOPEHUN TPEOOBAHMIA, TOTOMY YTO UMEHHO
UCTI[y HE yJaeTcs JoKa3aTh OJMH WU BCe (PaKThl, KOTOpBIE MPEAYCMOTPEHBI
3aKOHOM. PaccMOTpHM OCHOBHBIE MPOOJEMBI, KOTOPbIE BO3HUKAIOT B MPOLECCE
JTOKa3bIBaHUS B Cyl€ COOTBETCTBYIOLINX OOCTOSITENBCTB.

Camoli pacnpocTpaHeHHON (OpMYITHPOBKOM 0OOCHOBaHUS OTKa3za Cyna B
YIOBJIETBOPEHUU HCKA O 3alIUTE YECTH U JAOCTOMHCTBA SIBJISIETCA - HUCTLIOM HE
noka3aH (akT paclpoCTPaHEHUS MOPOYALUX CBEICHUI.

B npenpiaymiem maparpade yke oTMeuanoch, YTO HYXXHO MOHMMATh MOJ
pacCIpOCTPAHEHUEM CBEJICHUHN, MOPOYAIIUX YECTh U JOCTOMHCTBO. Y TOUHUM, YTO B
COOTBETCTBHH C II. 9 c1. 2 denepanpHoro 3akona ot 27.07.2006 Ne 149-d3 «O6
uHpopmanuu, UHGOPMAIIMOHHBIX TEXHOJOTUSAX W O 3alluTe HH(pOpMaum»
pacnpocTpaHeHre MH(POpPMAIMU — 3TO JCHCTBUS, HaNpaBlCHHbIC HA IOJy4YE€HUE
uHbOpMaIlMK HEOIpeNeICHHBIM KPYyroM JUI[ WIA Tepenady uHGOpMaluuu

HEONpeIeJICHHOMY KPYTY JIMII.
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Ha cerogusmauii AeHb MCTOYHUKAMH PACIPOCTPAHCHUS MOTYT OBITh:
paznuunsie CMU (panuo, TeneBuaCHHE, MEeYaTHbIE U3aHUs1, KHUHOXPOHHUKAIbHbIE
pOrpamMMbl, HUHTEPHET-PECYPCHI, 3aperucTprupoBannbie B kauectee CMU u np.);
ceTb MIHTEpHET: HOpyMBI, COLIMATIBHBIE CETH, MECEHIKEPHI, HHTEPHET-PECYPCHI, HE
3aperucTpupoBaHHbie B kKadectBe CMMU, sanekTpoHHas moyta u Jp.; opUuiMaiIbHbIe
JIOKYMEHTBI: CIIy>KEOHbIE XapaKTEPUCTUKH, KAJIOOBbI, 3asIBJICHUS U T.I1.; MyOJIUYHbIC
BBICTYIUICHUS, COOOIICHMSI, BBIPAXEHHBIC B pPa3IUYHBIX (opMax: THChMA,
JIMCTOBKH, TIJIAKaThI, YCTHBIE co00ImIeHus. Takum o0pa3zoM, (akT pacripocTpaHEHUs
MOpOoyYaIlrid, HE COOTBETCTBYIOIIUX JEUCTBUTEILHOCTH, CBEJACHUN JOJKEH OBITh
JTIOKa3aH NPeIOCTaBICHUEM JOKa3aTeIbCTB O TOM, UTO OHHM ObUIM MEpeJaHbl OJJHUM
U3 3TUX BUJOB UCTOYHUKOB, a B KAK/IOM KOHKPETHOM JI€JI€ — UMEHHO KOHKPETHBIM
HMCTOYHUKOM, K KOTOPOMY UMEET OTHOIIICHUE OTBETUHK.

Tak, cormacHo ct. 55 ITIK P® Jloka3aTenbcTBa — MOJYYEHHBIE B
IPEeyCMOTPEHHOM 3aKOHOM IOPSIIKE CBEICHUS O (paKTaX, HA OCHOBE KOTOPBIX CY[
YCTaHAaBJIMBAET HAJIMYUE WM OTCYTCTBHE OOCTOSATEIBCTB, OOOCHOBBIBAIOIIMUX
TpeOOBaHMS M BO3PAKEHHUS CTOPOH, a TAKXKE WHBIX OOCTOATEIHCTB, MMEIOIIMX
3HAQYEHHUE IS MPABUIBHOTO PACCMOTPEHHSI M Pa3pelICHUs Jeja. DTH CBEACHUS
MOTYT OBITh TIOJYYEHbI W3 OOBSCHEHUW CTOPOH M TPETbUX JIUIl, IMOKa3aHHM
CBUJICTEJIC, THCHMEHHBIX UM BEIIECTBEHHBIX JOKa3aTEIbCTB, ayquo- U
BHICO3AINCEH, 3aKITIOYEHHUI SKCIIEPTOB .

B sTOoM KOHTEKcTe oOpaTHMCSi K TaKOMY HWCTOYHHKY PacIpOCTPaHCHUS
uHdopmanuu, Kak paguo U TeneBuieHue. llopsgok  mpenocTaBiIeHUS
JIOKA3aTelIbCTB PACIPOCTPAHEHUS] CBEJECHUH HMMEHHO 4Yepe3 OSTU HCTOYHUKHU
KQ)KETCSl HAM CAMBIM CJIOKHBIM U KPOTIOTIIUBBIM.

Tak, B ct. 77 I'TIK P® yka3aHo, 4TO JIUII0, IPEJCTABIISIOIIEE ayAu0- U (WJIH)
BUJICO3AMKMCH Ha AJIEKTPOHHOM HJIM MHOM HOCHTENIE IN0O XoaaTaiicTByolee 00 ux
uctpeboBaHuM, O0S3aHO yKa3aTh, KOrJa, KEM M B KaKUX YCJOBHSX

OCYHICCTBJIAINUCH 3aIIMCH. O,I[HaKO HYXHO OTMCTUTDL, YTO INPCAOCTABJICHUA 3allCU

! I'paxknanckuii npoueccyanbHblii koneke Poccuiickoit denepanyn ot 14 Hos6ps 2002 roma Ne 138-@3
(pex. ot 03.08.2018) // Cobpanue 3akononarenbctBa PD. 2002. Ne 46. ct. 4532; CIIC «Koncynprantlmocy. 2018.
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adupa, A€  pacHpOCTPAHSIOTCA  CBEACHHUSA, HE  COOTBETCTBYIOILIWE
JNEHUCTBUTEIPHOCTH M IOPOYAlIMEe YeCThb W JOCTOMHCTBO, HEIOCTATOYHO IS
J0Ka3bIBaHUs (aKTa pacupocTpaHeHuss UMeHHO >TuM CMU.

3anuch, NPEJOCTABICHHAS HMCTIOM, HE MOXET SIBISATHCA JOCTATOYHBIM H
JOCTOBEPHBIM  JIOKa3aTENbCTBOM  (pakTa pacHpOCTPAHEHUs CBEICHUN Ha
KoHKpeTHOM CMUMU, Tak Kak OHa MOXET ObITh MCKa)XKEHAa HCTLOM WIN JPYTUM
JUIIOM, TIOJTyY€Ha y ONepaTopa, KOTOPBI CHUMAJ CIOXKET, UM OT JI000r0 Jpyroro
JINIA, KOTOPOE CO3/1AJI0 BHJICO .

Tak, B Pemenun LlenTpansHOro paiioHHOrO cyaa ropojaa Boponexa ot 19
nexkabps 2017 roma mo gemy 33-9704/2017 wucrtermr B MOATBEPXKIACHHE
OOCTOATENBCTB PACHPOCTPAHEHUSI O HEM CBEJIEHUM, HE COOTBETCTBYIOILUX
JNEUCTBUTEIBHOCTH M TOpPOYAIIMX YECTh M JIOCTOMHCTBO B Imepeaade «Bectu
Boponex» B penopraxe «CKaHAAIBHO U3BECTHOTO BOPOHEKCKOTO aBTOAKTUBUCTA
BBITHAIM U3 JABWkKeHUs «Ham Haa3zop» ero ke Koulern» IMpPeJoCTaBHII CyLy
Buneodaiin nepenauu, 3anucaHHeii Ha CD. B cyneOHOM 3aceqaHuu UCTeEI]
NOSICHWJI, YTO SBISACH MOJb30BaresieM ceTh «VHTepHeT», OH caMOCTOSATEIbHO
MPOU3BEJ CKAUMBAHUE BUACOCIOKETA C MCIOJIb30BAHMEM OOBIYHO MPUMEHSEMOM,
OOIIEeIOCTYITHOM MPOrpaMMBbl, IOCJIE YETO COXPAaHMUI UHPOPMAIIHIO HAa KOMITBIOTED,
3anucai Ha JUCK. YTBEP)KIAeT, YTO JaHHBIH BHJCOCIOKET ObLI pa3MelleH Ha
opunmansHoi naTepHeT-cTpanuue OI'YII BI'TPK I'TPK <(BOpOHC)K>>2.

B o0ocHoBaHue BO3pakKeHMH OTBETUMK YyKa3ajl, 4YTO NpeJCTaBJICHHas
UCTIOM  BHJEO3alUCh HE  SABJISETCS  JOMYCTUMBIM M JTOCTOBEPHBIM
JTIOKA3aTelIbCTBOM, SIBIISIETCS MOHTaXXOM M HOCUT (PparMEHTapHbId XapakTep, He
OTBEYAET TPEOOBAHUSAM JOMYCTUMOCTH, yCTaHOBIEHHBIM cTaTheit 60 ['TIK PO.

B cr. 60 I'TIK P® ykazano, uto I'TIK P® obcrosiTenscTBa Aena, KOTOPhIE B
COOTBETCTBUM C 3aKOHOM JIOJDKHBI OBITH MOATBEPIKIEHBI ONPEICICHHBIMU

cpeacrBaMmn OOKa3bIBaHWA, HE MOI'YT TIIOATBCPKAATHCA HHUKAKUMHU AOPYTIUMHA

! KonmpsikoB A.M. OcOGEHHOCTH PacCMOTPEHHs CyJAMH JeI O 3al{MTe YeCTH, JOCTOMHCTBA M JEIOBON
pernyranuu Ha coBpeMeHHOM Jtane // [IpaBo n coBpemenHsle rocynapersa. 2015. Ne3. C. 47.

Pemwennn LenrpanbHoro paiioHHoro cyna ropoja Boponexa ot 19 nexaGpst 2017 r. no nemy Ne 33-

9704/2017 // Baza maHHBIX POCCHHCKOIl CymeOHOH MPAaKTHKK MO MHPOPMALKOHHOMY IMpaBy. — Pexxum gocryma:
http://media-pravo.info/case-resolution/view/id/2182 (nata obpaienus 15 Hosi6ps 2018 1.).
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JIOKa3aTtenbcTBaMu. B 1esx obecreueHus 0Ka3aTelbCTB, UMEIONUX 3HAUYCHUE
JUIS. TIPABWJIBHOTO pa3pelieHus CIOpOB, pPEAakius paauo-, TeJICHpPOrpPaMMbI
o0s13aHa: COXpaHATh MaTepHalibl COOCTBEHHBIX Iepead, BHIIIEANINX B 3QUp B
3amucH; (PUKCUPOBATh B PETUCTPAIIMOHHOM JKypHaJE€ TEpenayu, BBIIMICANINC B
abpup (ct. 34 3akona o CMM»). Hcxons wu3 yKa3aHHBIX [OJOXKEHUH,
JIOKA3aTeJIbCTBOM COJIEP>KaHUS BBIIEAIINX B A(Up Nepeaay SBIsieTCs 3alMuCh ITHX
nepeay, XpaHaIasicss B peJakiiuu.

B 3T0i1 cBsI3M Takke HYKHO YUYUTBIBATh, YTO MO 3aKOHOJATEJICTBY CPOK
XpaHEHUs MaTepHaJIOB Iepejlad - He MEHEE OJHOrO Mecslla CO JHS BbIXOja B
>¢up’. B yKka3aHHOM felie OTBETUHK 0OpaTHII BHUMAHHE Cy/Ia HA TO, 9TO B TCUCHHE
YCTAHOBJIEHHOTO 3aKOHOM CpOKa HCTEI] 32 MPEJIOCTABICHUEM TAKUX CBEICHUIN HE
oOpalasics, 0 CBOUX MPETEH3USIX HE 3asBIIsUI, B CBA3U C YEM, 10 UCTEUEHHUIO CPOKa,
MIPETYCMOTPEHHOI'0 3aKOHOAATEIbCTBOM, 3aITUCh Teaeddupa Obuia YHUUYTOXKEHA 110
MICTEUCHHIO CPOKA XPAHCHHUS.

Takum 00pazom, CyJ1 MOSICHSIET, YTO UCCIIEIOBAHUE MPEICTABICHHON UCTIIOM
BUJICO3AIIUCA B XOJIe€ CYJIEOHOr0 3acelaHus HE IO03BOJUJIO YCTAaHOBUTbH, UTO
MPECTABICHHOE J10KA3aTEJIbCTBO SIBJISIETCS MOJTBEPKIAOIIUM (PaKT TpaHCISAIUN
BHUJICOCIOKETA OTBETYMKOM HA YKa3aHHOM TEJEBHU3MOHHOM KaHajle, B
o0o3HaueHHOe HCTHOM Bpemss ©  nary. CoOOTBETCTBEHHO, YKa3aHHOE
JI0Ka3aTeIbCTBO OIICHUBAECTCS CYJIOM KaK KOCBEHHOE U TMOJJIEKUT OIICHKE B
COBOKYITHOCTH C MHBIMU MPEIOCTABICHHBIMU IO JENY JI0Ka3aTelbCcTBaMU. Takxke
BHJICO3AIMCh UCTIIAa HE COOTBETCTBOBANIA TpeboBaHusiM cT. 77 I'TIK PD, mockoabky
He ObUIO yKa3aHO, KOTJa, KEM U B KaKMX YCJIOBHUSX OCYIIECTBIISJIACH 3aMUCh, YTO
3anmuch ObLTA MOTy4YeHa UMEHHO C CaiiTa, MPUHAJICIKAIIETO OTBETYUKY, U HE UMEET

HUKAKUX UCKAKEHHUIL.

! 3akon PO «O cpexacTBax MaccoBoii mHdopmanmm» ot 27 nekadpst 1991 roma Ne 2124-1 (pen. or
18.04.2018) // Benomoctu Bepxosroro Cosera P®. 1992. Ne 7. Ct. 300; CIIC «KoncynsrantlLitrocy. 2018.
Pemenun LentpansHoro paiioHHoro cyna ropoaa Boponexa ot 19 nekabpst 2017 r. mo nmemy Ne 33-
9704/2017 // Baza maHHBIX POCCHHCKOIl CymeOHOH MPAaKTHKU MO MHPOPMALMOHHOMY MMpaBy. — Pexxum gocryma:
http://media-pravo.info/case-resolution/view/id/2182 (nata obpaienus 15 Hosi6ps 2018 1.).
® Perenuu LenrpanpHoro paiionHoro cyna ropona Boponexa or 19 nmexabpst 2017 r. mo memy Ne 33-
9704/2017 // Baza maHHBIX POCCHHCKOIl CymeOHOH MPAaKTHKU MO MHPOPMALMOHHOMY MMpaBy. — Pexxum gocryma:
http://media-pravo.info/case-resolution/view/id/2182 (nata obpaienus 15 Hosi6ps 2018 1.).
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Cormacno cr. 67 I'TIK P®, cya oueHMBaeT QOKa3aTelbCTBa MO CBOEMY
BHYTPEHHEMY  yOEKJEHHIO, OCHOBAaHHOMY Ha BCECTOPOHHEM, IIOJIHOM,
OOBEKTUBHOM U HEMOCPEJACTBEHHOM UCCJIEIOBAHUM HUMEIOIIUXCS B Jee
JI0OKa3aTenbCcTB. Hukakue pmokaszarenbCcTBa HE HUMEIOT Ul CyAa 3apaHee
yCTaHOBIIEHHOW  cwibl. Cyan  OLIEHMBA€T  OTHOCUMOCTbH,  JIOIYCTUMOCTb,
JIOCTOBEPHOCTh Ka)KJOTO J0KA3aTeNbCTBA B OTAEIBHOCTH, & TAKKE JOCTATOUYHOCTh
¥ B3aHMHYIO CBSI3b JOKA3aTEIbCTB B HX COBOKYIMHOCTH. Tak, B YKa3aHHOM jele
UCTIIOM OBLJIO 3asBICHO XOAATaliCTBO O JONpOCE B CyAeOHOM 3acedaHuu
CBUJETENEH, KOTOpble MOTYT MOATBEPJIUTh, YTO YKA3aHHBIA CIOKET OBbLI
TPAHCJIUPOBAJ OTBETUMKOM. B OTHONIEHWM MOKAa3aHWM CBUACTEICH O TOM, YTO
yKazaHHasi uHpopMalysa Oblla pacnpoOCTpaHEHA OTBETUYMKOM, CYJ Clieal BBIBOI,
YTO OHU SIBJISIFOTCS TOJIOCJIOBHBIMHU U HE MOJTBEPKIAIOTCA UHBIMU OTHOCUMBIMH U
JIOMTYCTUMBIMH JI0KA3aTEIbCTBAMU, @, CJIEIOBATEIBLHO, HE 00JaJal0T MpU3HAKAMU
OTHOCUMOCTH M JOITyCTUMOCTH, @ TaKK€ JOCTATOYHOCTH, IO3BOJSIIOIIMMU CYIy
c/ieNlaTh OJHO3HAYHBIN BBIBOJ O (haKTe paclpOCTPAHEHUS OTBETYMKOM 3asiBJICHHOU
uHdopmaruu. Tem Ooiiee, YTO OIIEHKE TMOKAa3aHUN CBHUJIETENCH, CyNl MPUHSI BO
BHUMaHHE TOT (akT, 4yTo 00a CBUAETENA SBISIIOTCS POJCTBEHHHMKAMU HCTIA,
COOTBETCTBEHHO, 3aMHTEPECOBAHBI B HCXOJIE 1e/1a’.

Takum oOpa3zoMm, JoOKa3bpiBaHHE€ caMoro (akra pacrnpocTpaHEHUs
MOCPEJICTBOM CBUIETENBCKUX MOKA3aHUN Cy/bl JAOMYCKAaIOT, OAHAKO B OTCYTCTBUE
BHUJICO- WJIM ayAHO3alHCH CBUAETENSM KpalHE TPYIHO [IOCIOBHO IOBTOPUTH
KOHKpETHBIE CBeJIeHMs, pacnpocTtpaHeHHble CMMU, a pa3HouTeHUs B MOKa3aHUSIX
HE MOT'YT TPAKTOBAThCs CYJIOM B 0JIb3Y MCTLA.

Taxke HEOOXOMMMO OTMETHTh, YTO HE SBISETCS JI0KA3aTEIIbCTBOM
JEMOHCTPALIMK PenopTaxa OTBETYMKOM B 3(pupe TenekaHanta u GakT pa3MeneHus
kazipoB (dhoTtorpadmuii), TEKCTOBONW HHGPOPMAIINKA, HEKUX WHTEPBHIO HA MHTEPHET-

cante. B YKa3aHHO PCHICHHU CyJ O0TMEYACT, YTO MNPCAOCTABJICHHBLIC HMCTIIOM B

! I'paxknanckuii mpoueccyanbHblii kogeke Poccuiickoit deneparnuu ot 14 Hostopst 2002 rona Ne 138-D3
(pexn. ot 03.08.2018) // Cobpanue 3akoHomaTenbeTBa PD. 2002, Ne 46. c1. 4532; CIIC «KoncymsrantlLitocy». 2018.

2 Peruenuu LenrpanpHoro paiionHoro cyna ropona Boponexa or 19 nexadps 2017 r. mo nemy Ne 33-
9704/2017 // Baza maHHBIX POCCHHCKOIl CymeOHOH MPAaKTHKK MO MHPOPMALKOHHOMY IMpaBy. — Pexxum gocryma:
http://media-pravo.info/case-resolution/view/id/2182 (nata o6paienus 15 Hos16ps 2018 1.).
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MOATBEPKICHUE CBOCH MO3UIIMU CKPUHIIOTHI TEKCTOBBIX ()ParMeHTOB, KOTOPEHIE,
M0 MHEHHUIO MCTIA, OTHOCATCS K KaJipaM U3 YKa3aHHOU MpOrpamMMbl, HE OTBEYAIOT
MpU3HAKaM JOMYCTUMOCTH JI0KA3aTENbCTBA, IOCKOJbKY HE SIBISETCS JOKYMEHTOM,
HE cojepKaT JaThl, HUKEM HE 3aBEPEHbI, B TOM YHCJIE, HOTAPUYCOM, MOTYT OBITh
CO3aHbl JIOOBIM JIMIIOM U OTPEIaKTUPOBAHBI B IpaUyecKOM pelaKTope JTH0O0BIM
KOMITBIOTEPHBIM I0JIb30BATEIICM .

B oroil cBsi3u HEoOXoauMO OOpaTUTHCS K BOIPOCY JIOMYCTUMBIX
JIOKA3aTEIbCTB B JI€NIaX, [J€ IOpOYAlllMe€ CBEACHUS PaCIpOCTPAHEHBI B CETH
«nTepuer». PacnpocTpaHeHHBIM CIIOCOOOM OO€CTeYeHUs] TaKUX J10Ka3aTelIbCTB
SIBISICTCS 3aBEPEHHE HOTAPHYCOM HHTEPHET-CTPAHHIL .

Tak cormnacHo cT. 102 «OcHOB 3akoHOaTenbcTBa Poccuiickoit deaepannu o
Hotapuate» ot 11.02.1993 N 4462-1 (nanee — 3akOH O HOTapuare) MO MpPochbOe
3aMHTEPECOBAHHBIX JIUI[ HOTApUYC OOECIEUMBAET JOKA3aTeIbCTBA, HEOOXOIUMbIE
B Cllydya€ BO3HUKHOBEHHUA Ji€Jla B CyJI€ WJIM AJIMUHUCTPATUBHOM OpraHe, €ciiu
MMEIOTCS OCHOBAHMUSI TOJIaraTh, YTO MPECTABICHUE J10KA3aTEIbCTB BIIOCIIEACTBUU
CTaHET HEBO3MOXKHBIM WJIH 3aTPyAHUTEIbHBIM.

Ncxonsa u3 nonoxennit cr. 103 3akoHa 0 HOTapuare, HOTAPUYC NPOBOJMUT
OCMOTp calTa WIM COOOIIEHW B COICETH, IO YKa3aHHBIM PEKBU3UTAM
3asButenieM. llociie yero pacnedyaThlBa€T MHTEPHET-CTPAHMILY WIIM CTPAHHILY C
COOOIIEHUSIMU B TOM BHJIE, B KOTOPOM OHa cojJiepkutrcia B cetu «MHTepHET»
(cBepsieT azmpec CTpaHMIIbl, PEKBU3UTHI) U COCTABIISIET MPOTOKOJ HOTAPUATIHLHOTO
JNEUCTBUS - 00ecleueHUs JOKa3aTebCTB MyTEeM J0CTYIa K UHTEPHET-CTPaHUIIEe U
ee ocMoTpa” .

B npoTtokose HOTapuyc AOJIKEH YETKO U3JIOKUTH CBEJACHUS, MOJYYEHHBIE B
MPOIIECCe OCMOTPA UHTEPHET-CTPAHUIIBI, TOJAKPENUTH BCE BBIICPKKAMU U3 TEKCTA,

COACPIKAMICTOCA Ha OCMAaTpUBACMOM PECYPCC B CCTU <<HHT€pHeT», YCTKO OIIKMCaTb

! Pewrennu IlentpansHoro paifoHHOro cyma ropoia Boponexka ot 19 mexabps 2017 . mo ey Ne 33-
9704/2017 // Basa gaHHBIX POCCHIMCKOW CymeOHON MPAaKTUKU M0 WH()OPMAIMOHHOMY MpaBy. — PEKHM J0CTyIa:
http://media-pravo.info/case-resolution/view/id/2182 (nata obpaienus 15 Hosi6ps 2018 1.).

2 Illamskoa, A.O. OfecreueHHe HOTAPHYCOM NOKA3aTENbCTB, Pa3MEIICHHBIX B certd «MHTepHer» //
[IpaBomnopsiok: ucropus, reopus, npakruka. 2017. 1(12). C. 35.

® IlamskoBa, A.O. OfecreucHHe HOTAPHYCOM NOKA3aTENbCTB, Pa3MEIICHHBIX B certn «MHTepHer //
IIpaBonopsinok: ucropusi, Teopus, npakruka. 2017. 1(12). C. 35.
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aZipec IOCTyma K OCMaTpUBaeMOW CTpaHUILIE, €€ PEeKBU3UTHI, ocoOeHHocTU. [locme
COCTaBJICHHs] TPOTOKOJIA, OH TMOMHCHIBAETCS HOTAPUYCOM U BCEMH JIUIIAMH,
YYaCTBYIOIIMMH B OCMOTPE HHTEpPHET-pecypca, CKpEIUISeTCs HOTapUualbHOU
NIEYaThIO, U CIIMBACTCA C PACIeyaTKON HHTEpHET-CTpaHuil. TakuM 00pa3oM, TEKCT,
B KOTOPOM COJEpXaTcsi HE COOTBETCTBYIOIIME JEUCTBUTEILHOCTH CBEICHUS,
nopoyaiiue 4YecTb U JOCTOMHCTBO, paclpocTpaHeHHbI B cetu «MHTepHEeT»
IpeBpallaeTcs B IO0MyCTUMOE JI0Ka3aTeIbCTBO B cyae. Tak, CyJloM, IIPEX/Ie BCETO,
OyAeT paccMaTpUBaThCA MPOTOKOJI HOTApUycCa, a HE CKPUHIIOTHI U 3JIEKTPOHHBIE
HOCHUTENIA OCMaTPUBAEMOT0 HHTEPHET-pECypca.

B Pemenun Jlennnckoro paiionHoro cyzaa r. ExarepunOypra ot 22 HosI0ps
2016 r. mo nemy Ne 2-13710/2016 uctenr B o6ocHOBaHUE daKkTa pacpoCTpaHEHUS
CTaTeld NPEACTAaBWJI CKPHUHIIOTHI caiTa. HorapuaibHOro ocMoTpa CTpaHULl HE
IPOU3BOAWIOCH, C XOJaTailcTBOM 00 oOecnedYeHHH JO0Ka3aTelIbCTB, OCMOTPOM
J0Ka3aTeNbCTB Ha MecTe (B YAaCTHOCTH, O IPOCMOTPE PAa3MEIICHHON Ha
OTIPEIETIEHHOM pecypce TEIEKOMMYHHKAIMOHHON CeTH WHGPOpPMAIMU B PEXKUME
peaNbHOrO BPEMEHH) HCTell K Cy/Ly He o0palanach .

To ectp cyaeOHas mpakTUKa TIO3BOJISIET B COBPEMEHHBIX peallusix
JEMOHCTPUPOBATh  JIOKA3aTeJIbCTBA  PACHpPOCTPAHEHUS CBEACHUH B  CETU
«HTEpHET» B peKUME peajbHOr0 BpeMEHH B CYJ€OHOM 3aje, Kak HaM KakKeTcs Ha
KOMIIBIOTEpE, TUTAHIIETe WM Tene(oHe ¢ yCIOoBHEM YMTA0EIbHOCTH U YETKOCTH
uH(pOpMaIUU Ha dKpaHe YKa3aHHBIX YCTPOUCTB.

Yro e KacaeTcsl yKa3aHHOTO Jieja, Cy/ MPUIIe K BBIBOY, YTO CKPUHIIOTHI
HE MOTYT BBICTYyaThb B JJAaHHOM CJIy4a€ JIOCTOBEPHBIM JOKA3aTeIhCTBOM
pacnpocTpaHEHHs] OTBETYMKOM TMOPOYALIMX CBEJEHUM, IOCKOJBKY apec

HHTCPHECT-CTpaHUIIbI B CTPOKC IIOMCKAa B KOIIMK CKPHHIIOTA HC 4YHUTacM, 4YTO

! Pemenuu JIeHHHCKOTO paiionnoro cyaa r. ExarepunOypra ot 22 nosiOps 2016 r. mo memy Ne 2-
13710/2016 // Ba3a naHHBIX POCCHICKO# CyneOHOW MPaKTHUKH MO WHOOPMAIMOHHOMY IpaBy. — Pexum mocryma:
http://media-pravo.info/case-resolution/view/id/2097 (nata obpaienus 15 Hosi6ps 2018 1.).
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NPENATCTBYET YCTAHOBJICHHUIO TOYHOIO ajpeca myOnukauuu B cetu MHTepHeT, a
TaKKe MPUHAIEKHOCTH ITOTO afpeca OTBETUHKY .

Cornacno ct. 61 I'TIK P® o6cTosiTenbcTBa, MOATBEPKICHHBIE HOTAPUYCOM
IpU COBEPUICHUH HOTApUAIBHOIO ACHCTBUSA, HE TPEOYIOT NOKa3bIBAHMS, €CIIU
MOJIMHHOCTh HOTapUaIbHO O(GOPMIIEHHOTO JOKYMEHTa HE OIpPOBEpPTHyTa B
MOPSIAKE, YCTAHOBIIEHHOM cTaTthel 186 Hacrosmero Kongekca, WM He yCTaHOBJIEHO
CYILLECTBEHHOE HapYLIEHUE NOPsAJIKA COBEPUIEHUSI HOTAPUATILHOTO IEHCTBUS.

B Pemenun IlpomeiimienHoro paiionHoro cyaa ropoja Crasporosis oT 7
ceHtsi0pst 2016 mo ey Ne 2-5869\2016 cyx ormeTnit, 9To (akT pacpoCTpaHCHHUS
OTBETYMKOM HE COOTBETCTBYIOUIMX JIEUCTBUTEIBHOCTH NOPOYAIUX CBEJICHUN
HOATBEPKIAACTCS IIporokonom ocMoTpa JIEKTPOHHOTO JOKYMEHTA,
IIPOU3BEJECHHBIM U 3aBEPEHHBIM HOTapuycoM 1o CTaBpOMOJIbCKOMY T'OPOJICKOMY
HOTapUaJbHOMY OKpYry. lIOJJIMHHOCTE NpPEACTABIEHHOIO B MaTepuaibl Jela
HOTApUAJIbHO O(QOPMIIEHHOTO MPOTOKOJA OCMOTPa 3JIEKTPOHHOIO JTOKYMEHTa He
ONMPOBEPTrHYyTa, KaK W HE YCTAHOBJIEHO CYIIECTBEHHOE HapyLIEHUE MOpsaKa
COBEPILIEHNS HOTAPUAIBHOIO JIEHCTBHs. boiee TOro, B XoJIe pacCMOTPEHMS Jena
OTBETYUKH MOATBEPIUIHN (DAKT paCHpOCTPAHEHUS BhIIIEYKa3aHHOW HH(POPMALIUK B
cereBoM u3aaHuu «bnokHor CraBpomnosb». Takum o0pa3om, H0Ka3aTeabCTBa
GBLIN PU3HAHBI TOCTATOYHBIMH U OIYCTHMBIMH M HCK OBLT YIOBIECTBOPEH .

WNrak, MOXHO NPUNTH K BBIBOAY, YTO IPENOCTABIEHUE JOKA3aTEIbCTB
UCTIOM B CyAd O pPacnopoCTpaHEHUM  CBENCHMI  SIBIIIETCS  HEJIETKUM
MHOTOCTYII€HYAThIM MPOLIECCOM, KOTOPBIA TpeOyeT pa3bsICHEHUH CO CTOPOHBI
KBATM(PUIMPOBAHHBIX crienuainucToB. CyneOHas ke MpakThKa BbIpaboTana 4YeTKue
HNOPSAIKNA TPEIOCTAaBICHUS OTACNIBHBIX BHUIOB JOKAa3aTENbCTB, C COOJIIOJICHUEM
KOTOPBIX CYJ CBSI3bIBAET UX JOCTATOYHOCTH U JOMYCTUMOCTb, U 3HAHHE KOTOPBIX
HEOOXOAMMO JUISl TOATBEPKICHUS HUCKOBBIX TpeOOBaHUMII HCTIOM U HUX

YAOBJIETBOPEHUS CYAOM.

! Pemenuu JIeHHHCKOTO paiionnoro cyaa r. ExarepunOypra ot 22 nosiOps 2016 r. mo memy Ne 2-
13710/2016 // Ba3a naHHBIX POCCHICKO# cyneOHOM MPaKTUKH Mo WHGOpPMAIMOHHOMY mpaBy. — Pexum mocrtyma:
http://media-pravo.info/case-resolution/view/id/2097 (nata obpaiuenus 15 Hosi6ps 2018 1.).

2 Pemennu [IpombinuienHoro paitonnoro cyaa r. Crasponoss ot 07 centsiops 2016 r. mo nemy Ne 2-
5869\2016 // Baza naHHBIX POCCHHCKO# CymeOHOMH MPAKTHKUA MO MHPOPMALMOHHOMY MMpaBy. — Pexxum gocryma:
http://media-pravo.info/case-resolution/view/id/2069 (nata obpaienus 15 Hosi6ps 2018 1.).
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Eme omuo#t mpoOiemoil moKa3piBaHUS MOXHO HAa3BaTh — HEIOKA3aHHOCTh
dakTa pacipocTpaHEHUS CBEJICHUI UMEHHO O 3asBUTEJIE.

Cornacuo 4.1 cr. 19 I'K P®, rpaxnaHuH mpuoOpeTaeT U OCYIIECTBISET
mpaBa ¥ 00S3aHHOCTH TI0JT CBOUM MMEHEM, BKJIFOYAIONUM (DaMIIIAIO M COOCTBEHHO
UMs, @ TAKXKE OTYECTBO, €CIIM MHOE HE BBITEKAECT U3 3aKOHA WM HAMOHAJIBHOIO
oObrvas. To ecTh B CBENEHMSIX, HE COOTBETCTBYIOIIMX JACUCTBUTEIBHOCTU H
MOPOYAIMX YECTh M JOCTOMHCTBO, JOJKHBI COJIEPKATHCS UIACHTUPUIUPYIOLINE
JAHHBIE JIMIIA, TpaBa KOTOPOTO HapymarTcs (paMuiaus, HuMs, OTYECTBO,
JIOJKHOCTD, K IPUMEPY, TUPEKTOP 3aBojia « OIUMID WM JUPEKTOP OEIropoaCKon
mikoJibl NeS 1 T.11.).

Tak, B Pemennun KoTenbHMKOBCKOTO palioOHHOTO cyaa Bomarorpajackoi
obmactu ot 6 ampenst 2015 r. No2-1847/2015 cyn oOpamjaer BHUMaHUE, YTO «B
paccMaTpUBaeMOW CTaThE UCIIOIb3YETCSI MECTOMMEHHE «OHW» U HE TOBOPUTCS, YTO
MMEHHO WUCTEl[ TOoAJe]an TMOJNUCh, KaK OH OIIMOOYHO TMoJjlaraeT B CHIY
CyObEeKTUBHBIX BO33peHui. I[log «OHW» MOXKHO TOHHUMATh KaKyl-TO He
ONPENICICHHYI0 TPYNIy JIMI, TaK KaK B MNPEIJIOKEHUU HE Ha3bIBA€TCA UMEH U
dbamMmnii, 1 0 KOM KOHKPETHO UJIET peub, HEBO3MOXKHO MOHATh. Cy/ CUUTAET, YTO
UCTEI, OCIIAPUBAIOIINI PACIPOCTPAHEHUE CBEACHHM, TODKEH OBITh OJIHO3HAYHO
Y3HaBAaeM, HE JOJDKHO BO3HUKATh JAXK€ MAaJEHIINX comuenmii»’. Tak, B ciyyJae
OTCYTCTBUSI TaKOTO BaXHOTO TNpu3Haka Aud@damMalMOHHBIX CBEACHUN Kak
OTHOCHUMOCTH CBEJICHUH K UCTILY, UCK HE MOKET OBITh YJOBJIETBOPEH.

Taxxe B MOTUBUPOBOUYHOM YacTu Perenun benropoickoro paioOHHOro cyaa
ot 07 nmexabpst 2017 r. mo memy Ne 2-2355/2017 cynm B o0OcCHOBaHHE OTKa3a B
VAOBJIETBOPEHUN HCKAa YKa3bIBAa€T, YTO BOMNPEKU JIOBOJAM MCTHUILIbI, MHChMa
(KkoTOpbIE TIO MHEHHUIO HCTHIBI COJEPKAT CBEACHUS, HE COOTBETCTBYIOIIHE
JEUCTBUTEILHOCTH W TOpOoYallMe €€ YeCThb W JOCTOMHCTBO) HE COAEep>KaT
uH(pOpMAaIUHU 0 HEHl, B HUX peUb UIET O HEKUX MpeanpuHuMaTessix. 3 ykazaHHbIX

n1uceM ycMaTrpuBacTCia, YTO HMCHU, (baMI/IJ'II/II/I, OT4YCCTBA HUCTHIBI B HHUX HE

! Pemenne KOTenbHHKOBCKOrO paiionHoro cyna Bosrorpanckoit obmactu ot 6 ampenst 2015 r. Ne2-
1847/2015 // Ba3za gaHHBIX POCCHHCKOW CyneOHOW MPakTHKU MO MHGOPMALMOHHOMY MpaBy. — Pexum mocryma:
http://media-pravo.info/case-resolution/view/id/2102 (nata obpaienus 15 Hosi6ps 2018 1.).
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COJIEPKUTCS,, COOTBETCTBEHHO HE JN0Ka3aH (haKT PaCIPOCTPAHCHUS MOPOUAITUX
CBEJICHMI HMEHHO 00 HcTHIE .

Takum oOpa3om, aHanu3Upys CylneOHYIO MPaKTUKy MO JejiaM O 3allluTe
YECTH W JOCTOMHCTBA TPaXKJaH, MOXHO TOBOPUTh O CIIy4asX HCIIOJIb30BAHUS
TaKOW  TMPaKTUKH  CYJOB  HEJOOPOCOBECTHBIMH  TIpaklaHaMH,  KOTOpPBIE
pacmpoCTpaHsIOT CBEJEHUS HE COOTBETCTBYIOIIME JICUCTBUTEIBHOCTH W
MOpOYaIInue 4YeCTh M JOCTOMHCTBO 0O€3 yKa3aHWs WMEHHU, (paMuINH, OTYECTBA,
OJIHAKO B COBOKYITHOCTH OOCTOSITENICTB, COJEPIKAIIUXCS B TAKUX CBEJCHUSX, C
dbopMOli M MECTOM pacHpOCTpaHEHHUs, a TakKe IPYTUMH XapaKTEPHUCTHKAMH,
TPETHH JINIIA MOTYT WACHTU(UIIUPOBATH JIUIIO, O KOTOPOM OHHU PaCIPOCTPAHSIIOTCS.
B TakoMm ciydyae QakThyecku MmpaBO HAPYIIAETCA, a OPUIAUYECKH — 3TO CIIONKHO
JI0Ka3aTh.

[To HameMy MHEHHIO, B TAKOTO POJIa CIIOPHBIX JeJiax CyJl 00s13aH YUUTHIBATh
BCE 00CTOSTEIHCTBA, KOTOPBIE COACPIKATHCA B TAKUX CBEJCHUSX, SISl BBIBOJIOB 00
UACHTUGUKAIMKY JIUIA, TpaBa KOTOPOTO HAPYIIECHBI, a HE PYKOBOJACTBOBATHCS
TobKO CT. 19 'K PO.

OmHuM U3 caMbIX TPYIHO JOKa3yeMbIX (DAaKTOB B JiejaxX O 3allUTe YECTH U
JIOCTOMHCTBA SIBIIACTCS TOPOYAIlIUNA XapaKTep PaclpOCTPAHEHHBIX CBEJICHUU.
Kakue cBenenuss He0OXOAMMO OTHOCUTH K MOPOYAIIUM MBI YK€ PacCMOTPENH B
npenpiaymeM maparpade. OTMETUM TOJBKO TOT (DAKT, UTO MOPOYAITUE CBEICHUS
MOTYT OBITh TOJBKO B YTBEpPIUTENBbHOU (opMme, a 000e CyXKIECHHE, KOTOPOe
UMEEeT OILICHOYHBIM XapakTep, JIFo0asi KPUTHKA U OICHKA IOCTYIKOB, BBIPAKECHUE
COOCTBEHHBIX MBICJICH TI0O KadeCTBY BBIMIOJHICMBIX TMYOIMYHBIX (DYHKITUH,
MOJIYYCHHBIX PE3YJbTATOB | T.II., HE SBIISIOTCS OCHOBAHUEM JUISI 3AIIUTH Y€CTU U
JIOCTOMHCTBA, a COOTBETCTBEHHO — HE SBIISIOTCS TMPEIMETOM JTOKa3bIBAHHS TIO
Temy.

OTtedecTBEHHBIC TPABOMPUMEHHUTENIM TPUICPKUBAIOTCS TIOJIOKEHHE 00

oOecrneuyeHu «paBHOBECHUA MCXKAY IIpaBOM TIpaXJaaH Ha 3aluTy 4YCCTH,

! Pemenne Benropoackoro paiionHoro cyma or 07 nekabps 2017 r. mo memy Ne 2-2355/2017 //
Odunmansuelii  caiit  benroponckoro obmactHoro cyna (benropoackass oOmacts). — Pexum  gocryma:
http://sudact.ru/regular/doc (zata o6parenus 20 HosOps 2018 T.).
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JOCTOMHCTBA, a TaKXKe JEJIOBOM pemyTalud, C OJHOM CTOPOHBI, U HWHBIMU
rapantupoBanHbiMA  KoHcturynmenn Poccuiickonn ®enepauymu 1mpaBamMu U
cB0OOJIaMU - CBOOO/IOM MBICIH, CJIOBA, MAaCCOBOM MH(OpMAIUH, TPaBOM CBOOOIHO
UCKaTh, TOJy4aTh, MEpelaBaTh, MPOU3BOAUTH U PACIPOCTPAHATH HHPOPMAIHIO
JO0BIM 3aKOHHBIM CIIOCOOOM, MPABOM Ha HEMPUKOCHOBEHHOCTh YACTHOM >KHM3HH,
JUYHYIO U CEMEWHYIO TaliHy, MPaBOM Ha oOpalieHHe B rOCYJapCTBEHHbIEC OPTaHbl
W OpraHbl MecTHOro camoymnpasieHus (cratbu 23, 29, 33 KoHcTuTyuuu
Poccuiickoii dexeparun), ¢ APYroin .

CBo0Oo/a BhIpa)XeHUS] MHEHUSI KACAE€TCS HE TOJIBKO MH(QOpPMalUU WU UIIEH,
KOTOpbIE OJIArOCKJIOHHO MPUHUMAIOTCS JHOO pacleHUBAIOTCS Kak 0e300HIHbIE
WIM HEUTpajabHble, HO U K HHQOpPMAIMKM WIM HJESIM, KOTOpPbIE OCKOPOJISIOT,
HIOKUPYIOT WJIM BBI3BIBAIOT TpeBOry. TakoBbl TpeOOBaHMS IUIOpAIM3Ma,
TEPIMMOCTH W LIMPOTHl B3MVIAJOB, 0€3 KOTOPBIX HET «IEMOKpPAaTHUYECKOIO
oGecTBa»”.

ECITY cdopmynupoBan KpUTEpPUHU, HUCIIOIb3yEeMble IPU YCTaHOBJICHUU
paBHOBECHS MEXKIy IMPAaBOM Ha CBOOOJY BBIPAKEHHUS MHEHHUS M TPaBOM Ha
YBOKEHHE YaCTHOM OKWU3HU: 1) BKIAQA B JUCKYCCHUIO, MPEICTaBIISIIONIYIO
OOIIECTBEHHBII MHTEpEC; 2) HACKOJBKO M3BECTHBIM SIBJISIETCSl 3aMHTEPECOBAHHOE
JUI0 U KakoBa TeMa MyOJuKauuu; 3) MOBEJECHUE 3aMHTEPECOBAHHOTO JHIA 10
nyosukanuu; 4) cnoco0 MoiaydeHuss WHPOpMAlMu U €€ JIOCTOBEPHOCTH; 5)
coaepkanue, Gopma M mocieAcTBUA MyOnauKauuu; 6) TSHXKECTh HA3HAYEHHOTO
HAKA3AHUS .

B poccuiickux cymgax yxke BbIpa0oTanach ONpEACJICHHAas IMpaKTHKa
ONpEAETCHUs]  Nopovalllnii  Xapakrep  cBeaeHui. Tak, B Pemenun
Crapoockoabckoro ropojckoro cyaa bearopoackoit o6mactu ot 07 despans 2018

r. o feny Ne 2-538/2018 cyn ormetwmin: «mHeHue (0 dakTax, COOBITHIX, JIMIAX) -

! Hocranosnenne Inenyma Bepxosroro Cyaa P® «O cymeGHOIl MpaKTHKe 10 JeIaM O 3alliTe YeCTH H
JIOCTOMHCTBA I'PakKAaH, a TaKKe JAEJI0BON PelyTaluy IpakJIaH U IOpUANYECKUX JUI» oT 24 despainst 2005 r. Ne 3 //
CIIC «KoncynbranTIlnocy.

2 TlocraHoB/CHNE EBporneiickoro Cyna mo mpasam yenoBeka oT 7 ¢eBpans 2012 r. mo geny «Akcelb
HInpunrep AT'» nportus I'epmanum» (xano6a Ne 39954/08) // CIIC «I"apant». 2018.

Iocranoenenne EBpomneiickoro Cyna no mpasam uenoBeka oT 7 ¢eBpanst 2012 r. mo neny «Akcenb
HInpunrep AT'» npotus I'epmanun» (xxano6a Ne 39954/08) // CIIC «I"apant». 2018.
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CYXKJEHUE, BBIPAXAIOIIEe YbIO-HUOYh TOUYKY 3pPEHUS, OTHOIICHHE K KOMY-JIHOO,
yeMy-nmn00. MHeHHe, B OT/IMUHME OT YTBEpXKACHUS O (pakTax, HE MOXKET OBITh
VCTUHHBIM WIH JIOKHBIM, TaK, KaK OTPa)KaeT HE pealibHYIO JeHCTBUTEILHOCTD, a €€
BOCIIPUATHE YEJIOBEKOM; OHO MOXET MOATBEPKAATHCS WIM HE MOATBEPXKAATHCS
dbaktamu, COOBITHUSIMU OOBEKTHUBHOM JEUCTBUTENBHOCTH. MHEHHE MOXKET
onupatbcs Ha (aKThl, STUM OHO OTIMYACTCS OT JOMBICIA, U COAEPKATh OLICHKY
($haKTOB U UX KOMMEHTapHH, B 3TOM €TI0 OTINYUE OT 3HAHU.

[To cmbIcy NEUCTBYIOIIETO TPAkKIAHCKOTO 3aKOHOJATENBCTBA, KPUTEPUEM
OTIINYHS UMEIOIIUX MECTO YTBEPXKIACHUN O (paKkTax M COOBITHUSAX OT OIEHOYHBIX
Cy)KJIeHUN (MHEHMM, YOEXIEeHMI) SBIAETCS BO3MOXHOCTh IPOBEPKU TaKUX
CBEJICHUN Ha TPEIMET COOTBETCTBHUS UX JEHCTBUTEIHLHOCTH, UCTUHHOCTH WJIH
JIOKHOCTH» .

Takum oOpa3oMm, «Ipu aHalW3€ COJEPKAHUS ayaHO3almuch KOHMIUKTA,
coJiepKaliei cBelleHUs, 00 OIMPOBEPKEHUH KOTOPBIX MPOCUT HCTEI, a TaKXKe
OIICHHWBAsI CIOCO0 WX H3JIOKEHHS, CYJ TPHIIET K BBIBOAY, YTO BBICKA3bIBAHUS
OTBETYMKA, HE MOTYT pAaCCMAaTPUBATBHCS KaK YTBEPXKACHUS O (QakTax WiIH
COOBITHSX, a SBIIAIOTCS CYXJICHHEM, TIPEANOI0KEHUEM, KOTOPhIE HE MOTYT OBIThH
MIPOBEPEHBI HAa COOTBETCTBHE JCHCTBUTEIBLHOCTH, a, CJEIOBATEIbHO, W OBITh
npeaMeToM cyAeOHoM 3amuThl B mopsiake cT. 152 'K P®. To o6cTosaTenscTBO, 4TO
CyOBEKTMBHOE MHEHHE MOXKET HOCHTHh KPUTHUYECKHH XapakTep (B TOM YHCIIE,
BO3MOXKHO, TPUYUHSIONMIUNA HUCTIy OECMOKOMCTBO), camo 1o cebe He
CBUJICTEIILCTBYET O pACIpPOCTPAHEHHH €ro aBTOPOM MOpOYaIIMX CBEJACHUN B
cMbicite cratbu 152 TK PO»?,

Opnnako crout cHoBa oOpatuthcs K mpaktuke ECIIY, xoTopbiii oTMeTHII,

YTO U OLEHOYHBIE CYXJCHHS JIOJDKHBI 0a3UpoBaThCsS Ha cienyromeM: 1) ¢akrsl,

! Pemennn CTapo0oCKOJILCKOTo TOpozcKkoro cyna benropoackoii oomactu ot 07 despans 2018 r. mo nemy

Ne 2-538/2018 // Odmnmanbueiii caiit benroponckoro obnmactHoro cyna (benropoackas oGnacts). — Pexnm
nocryna: http://sudact.ru/regular/doc (nata obparuenus 20 HosOps 2018 T.).

Pemennu CtapoockoibCcKoro ropojckoro cyaa benropoackoit oomactu ot 07 despans 2018 r. mo nmemy

Ne 2-538/2018 // Odumnmanbueiii caiit benroponckoro obnmactHoro cyna (benropoackas oGnacts). — Pexum
nocryna: http://sudact.ru/regular/doc (gata obparuenus 20 HosOps 2018 T.).


http://sudact.ru/law/gk-rf-chast1/razdel-i/podrazdel-3/glava-8/statia-152/
http://sudact.ru/regular/doc
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KOTOpbIE CUMTAIOTCS OOIEU3BECTHBIMH, 2) TOATBEPKACHUE BbICKA3bIBAHUS
KaKHM-ITHOO0 HCTOYHHKOM; 3) CCHUIKA HA HE3aBHCHMOE HCCIIeI0BAHNE

OneHoYHBIE CYXJIEHHs HE MOJJIEKAT OIPOBEPKECHUIO M JOKA3bIBAHUIO MX
NpaBAUBOCTH, HO B TO K€ BpPEMs OLCHOYHBIE CYXJIEHHUA HE MOTYT OBITh
IPOU3BOJIBHBIMU, O€30CHOBATEIBHBIMHU, U JOJDKHBI OBITH CIEIAaHbl HA OCHOBAaHUU
XOTSl Obl MUHUMAJIbHBIX (PAKTUYECKUX OOCTOATENLCTB. MIHaUe COOTBETCTBYIOLIUE
OLIEHOYHBIE CyxAeHus, yuuTbiBas pemienrne ECITY, OynyT kBanuduuupoBaHbl Kak
370ynoTpedseHne cBoOOAON C€I0Ba, a MOTOMY COOTBETCTBEHHO JOJKHBI OBITH
NPU3HAHBI HAPYIICHHEM JIMYHBIX HEMMYIECTBEHHBIX TIPAB’.

Takas noszumms ECIIY noka He Hamuia MIMPOKOTO PaclpOCTPAaHEHHS B
CyIeOHOM NMpaKkTUKE, OJHAKO, C HAlllell TOYKH 3pEHUs, JOJDKHA MPUHUMATHCS BO
BHUMAaHHE CyJaMH JUIsl HUBEJIMPOBAHUS 3JI0YNOTPEOJICHHEM IpaBa C MOMOILBIO
VCIIOJIb30BaHUs OLICHOYHBIX CYXKICHUU.

OdeHp 4acTo B MOATBEPKICHHUE IMOPOYALIETO XapaKTEPa pacpOCTPaHEHHBIX
CBEJICHMI CyJl 0 XOJaTaliCTBY MCTLA HAa3HA4YaeT NMPOBEIECHUE JUHIBUCTHYECKON
DKCHEPTU3bl, KOTOPOE CyA MPUHUMAET Kak JOCTaTOYHOE U JIOIyCTUMOE
JI0Ka3aTeNbCTBO YKA3aHHOTO (haKTa’.

Tak BO MHOI'MX pELICHMSAX CyJa IO JeJIaM O 3alUTe YECTHU U JJOCTOMHCTBA
MOKHO BHJIETh cleayrouyo (opmyaupoBky: «Cya ¢ BBIBOJAAMU JKCHEpTa
COTJIAIIAETCS, MOCKOJBKY 3aKIIOUYECHUE B JIOCTATOYHOM CTENEHW MOTHBHUPOBAHO,
OCHOBAaHO Ha IIOJIHOM M BCECTOPOHHEM H3YyUYEHUHU SKCIEPTOM IPEACTABICHHBIX
€My MaTepuajoB, BBIIOJIHEHO JKCIEPTOM, HUMEKIOIIUM COOTBETCTBYIOUIYIO
KBaJTU(UKALIUIO W OMBIT PpadoThl B 00JaCTH (DUIIOJIOTUH, DKCIIEPT MPEeayNpexacH

v 4
00 YTOJIOBHON OTBCTCTBCHHOCTH 3a J1a1y 3aBCA0OMO JIOKHOI'O 3aKJIFOUYCHUA .

! Mocranosnenne Esponeiickoro Cya mo mpasam genoseka o 28 mapra 2013 . o aeny «Hoast rasera»
n bopoasackuit mpotuB Poccuiickoit deaeparuny» (xanoda Ne 14087/08)) // CIIC «KoucynstantlLmtocy. 2018.

2 Jlexxyx T. U. Cynebnas npaktuka EBpomneiickoro Cyma 1o mpaBaM 4eloBeKa MPU PacCCMOTPEHHH eI 110
3aIUTe YeCTH, TOCTOMHCTBA W JEJIOBOM pemyTaiuy // AKTyaJdbHbIE MpoOsieMbl TocyaapcTBa u mpasa. 2014. Beim.
71.C. 182.
3 Bepemaruna A.B. CyneOHas JMHTBUCTHYECKAs OJKCIEPTH3a M HEKOTOPBIC BOIPOCHI
JIOKa3bIBaHMS 10 JIelaM O peueBbIX mpaBoHapymenusx / A.B. Bepemaruna, A.C. [letpenko // BectHuk
BiannBOCTOKCKOT0 TOCYAapCTBEHHOT'O YHUBEPCUTETA YKOHOMHUKH U cepBuca. 2016. Ned (35). C.145.

* Pemenne MeBexberopckoro paifonroro cyna Pecrymmku Kapemmst ot 28 nekabpst 2017 mmo

nemy Ne 2-634/2017 // baza maHHBIX POCCHICKOW Cy/NeOHON MPaKTUKU MO0 WH(OPMAIMOHHOMY TIpaBy. —
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CnenoBatenbHO, CcyaeOHas MpakTUKa cQopMupoBaja OIpeneIcHHbIS
QITOPUTMBl PACCMOTPEHHSI AENI O 3alIUTe YECTH M JOCTOMHCTBA. OCHOBHBIMH
IpOOJIEMHBIMH BOIIPOCAMHU JIOKA3bIBAHUS OCTAIOTCS: (PaKT pacpoOCTpaHEHUsI; (PaKT
pacnpoCTpaHEHUs] CBEJEHUN MMEHHO 00 HCTIE; Mopovamuili xapakrep. Yerkue
QITOPUTMBI M NOJAXOJBI K MHTEPHPETALMH TE€X WIM HHBIX JI0KA3aTEJIbCTB CYJIO0M
OMOTatoT c(OPMHUPOBATH €IMHOOOpPA3He B MPABONPUMEHUTENBHON MPAaKTUKE U
YCTPAaHUTh MPOTUBOPEUYUBBIE CyJI€OHBIE PEUIEHUS, OJJHAKO HE CTOUT 3a0bIBATH O
nonoxkenusix cr. 67 I'TIK P® o Tom, 4TO «Cyn OIIEHMBAET NOKA3aTEIbCTBA I10
CBOEMY BHYTPEHHEMY YOEXKJIECHHIO, OCHOBAHHOMY Ha BCECTOPOHHEM, IOJIHOM,
OOBEKTHBHOM U HEMOCPEJACTBEHHOM UCCJIEIOBAHUM HUMEIOLIUXCS B Jele
JI0Ka3aTenbCTB. Hukakue [oKa3areslbcTBAa HE UMEIOT Ul CyJa 3apaHee
YCTaHOBJIIEHHOU CUJb». [103TOMY Cylibsi OCHOBBIBAsICh Ha MPEBIAYIICH CyaeOHOM
IIPAKTUKE BCE-TAKU JOJDKEH K KaXIAOMY Jelly IOAXOAWUTh HWHIAWBHUIYAJIbHO U
MakcuMajabHO yuuTbiBaTh npakTuky ECIIY, koropas sBigerca Ooiee

IIPOTPECCUBHOM IO 3TOW KaTErOpUHU JEI.

3.3. HekoTtopble BONPOCHI COAEP:KAHUS CYAeOHOT0 pelieHus U ero
UCTIOJTHEHUSI

Pemenne cyna sBisieTCST WTOTOBBIM — aKTOM  MPaBOCYIHUS, KOTOPBIM
3aBepIIaeTcs cyAeOHOe pa30upaTebCTBO U PEIIAETCS 10 CYTH TPaXXAaHCKOE JEIO.
Cornacao 4.1 ct. 194 TTIK P® pemenue cyna JOMKHO OBITh 3aKOHHBIM H
000CHOBaHHBIM. DTO 3HAYMT, YTO OHO JIOJDKHO OBITH NMPHUHATO B COOTBETCTBHH C
HOpPMaMH TPOLECCYaIbHOTO W MaTe€pUaJbHOTO TMpaBa, a TakKXKe COAEpPKaTh
WCYEPIIBIBAIONINE BBIBOABI Cy/la, OCHOBAHHBIC HA YCTAHOBJICHHBIX (haKTax,
KOTOpble OBbUIM TOATBEPXKIEHBI BO BpeMsi CyAeOHOro pa3ouparesbcTBa
JIOKA3aTelIbCTBAMH,  yJIOBICTBOPSIIONIMMH  TpEOOBaHMUSIM 3aKOHa 00 UX
OTHOCUMOCTH H JOTIyCTUMOCTH, WM OOCTOSITETLCTBAMU, HE HYXKJIAIOIIMMUCS B

1
JOKa3bIBaHUMU .

Pexxum moctyma: http://media-pravo.info/case-resolution/view/id/2233 (mara obpamenwus 15 nHost6ps 2018

r.).
! Hocranosnenne [Tnenyma BepxoBHoro Cyna P® «O cynebnom pemenun» ot 19 nexadps 2003 r. Ne 23
// CIIC «Koncynprantllnrocy». 2018.


http://media-pravo.info/case-resolution/view/id/2233
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CrnenoBarenibHO, Cy[ MPU NPUHSATAU PEIICHUS MO JIeNy O 3alllUTe YECTU U
JIOCTOMHCTBA JOJDKEH PYKOBOJCTBOBATHCS OOIIMMHM HOPMaMH MPOIECCYaIbHOTO
3akoHogarenbcTBa, cT. 152 I'K P®, 3akonom o CMMUM wu IlocraHoBieHuEeM
[Tnenyma BC P® Ne3.

Tak, penieHre cyja O 3allUTe YECTU M JOCTOMHCTBA JOJKHO COCTOSITH C
BBOJIHOM, ONMUCATEIbHOM, MOTHUBUPOBOYHOM W  PE3OJIOTUBHOM  YaCTEM.
ConepkaHue Kaxaoil wyacth pemieHus ompeaeneHo B cT. 198 TTIK PO,
OCTAaHOBHUMCSI Ha OCOOCHHOCTSX PE30JIIOTUBHOM YaCTH PEIICHUS, MPUHUMAEMOTO
10 3TOM KaTEropuu Ae.

[To obmemy npabwmiy (4.5 c¢1.198 I'TIK P®) pe3ontoTuBHas 4acTh pelIeHUs
cyJa J0JDKHA COAEPkKaTh:

o BBIBOABI CyAa OO0 YAOBJIETBOPEHUHM UCKa JMOO 00 OTKaze B

YAOBJICTBOPCHHUH UCKA ITOJIHOCTBIO UJIN B YaCTH,

o yKa3aHHUe Ha pacrpesielieHne CyieOHbIX pacXxoJloB;
o CPOK U MOPSI0OK 00KaJIOBaHUSI PEIICHUS CYy/Ia;
o yKa3aHUE Ha CPOK W MOPSAOK IMOAAuM 3asBJICHUS O COCTaBJICHUU

MOTHUBUPOBAHHOT'O peUIeHUs cyia (B PEIICHUH, IPUHATOTO MUPOBBIM CYABEH ).

B cBoem IlocranoBnennn Ne3 Ilnmenym BC P® ycranaBiauBaer, 4TO
00S3aHHOCTBIO CyJa TpPH YAOBIECTBOPEHUH MCKa SBISETCA yKa3aHUE B
PE30ITIOTHBHOM YaCTH CIIOCO0a OMPOBEPIKEHHS CBeACHHiT . COrNACHO MONOKEHHIM
ct. 152 TK P® omnpoBepkeHHe AOMKHO OBITH CIAETAHO TEM XKE CIIOCOOOM,
KOTOPbIM OBUTM pacnupoCTpaHEHbl CBEACHHUS O TpaXJaHWHE, WM JIPYruM
aHaJIoTMYHBIM criocoboM. To ectb, ecnu cBeaeHUs ObUIM PACIPOCTPAHEHHI B
kKoHKpeTHOM CMMU, cyn momKeH yka3aTh €ro B pelleHnd. B citydasix eciv BBITYCK

CMMU, B kOTOpOM OBUIM PACIpPOCTPAHEHBI CBEICHUS, HA BpPEMs PACCMOTPEHHUS

! Mocranonenue ITnenyma Bepxosuoro Cyna P® «O cyneOHO# mpakTHKe MO JieslaM O 3aIlUTe YECTH U
JIOCTOMHCTBA I'PakKAaH, a TaKKe JAEJI0BON PelyTaluy IpakJIaH U IOpUANYECKUX JUI» oT 24 despainst 2005 r. Ne 3 //
CIIC «KoncynbranTIlnocy.
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criopa MpeKpallleH, CyJl JOJDKEH yKazaTh B pelieHun apyroe aHaiornynoe CMU u
00s13aTh OTBETYMKA OIIATUTH TAKOE onpOBepxceHHel.

B 1opuauyeckoil Hayke HEKOTOpbIE BOIPOCHI BBI3BIBAET TaKOW CHOCOO
ONPOBEPKEHUS, KaK 3aME€HA WJIM OT3bIB JIOKYMEHTA, B KOTOPOM COJEpPKATCSA
cBeneHus. Tak, psij MpaBoOBEIOB CYUTAIOT TAKOW CITOCOO OMPOBEPIKEHUSI HE COBCEM
3¢ (HEeKTUBHBIM, TaK KakK [0 CyTH CBEACHHUS, MOPOYAIUE YECTh U IOCTOMHCTBO, YXKE
pPacpOCTPAHUIINCHh CPEAM HEONPEAECICHHOTO Kpyra JIIOJEW, a YCTpAaHEHHUE
HeraTuBHO Y dexTa He mpoucxoauT. Tak Kak MpU 3aMEHE WU OT3bIBE TOKYMEHTA
HE BCErja M, yalle BCEro, HUKOT/a, HE OOBICHSETCS, MOYeMy HMEHHO OJUH
JIOKYMEHT 3aMEHSACTCS IPYruM Wi oT3bIBaercs. [Ipemiaraercs BHECTH N3MEHEHNUS
B [locranosnenue I[lnenyma BC PD Ne3 u 00s3aTh OTBETUHMKA BMECTE C HOBBIM
OOHOBJICHHBIM JIOKYMEHTOM OTIPABJISITh MHUCHMO-OMPOBEPKEHUE, B KOTOPOM
OyZneT yka3aHO, 4YTO NPEIbLAYIIUN JOKYMEHT COJEepKajl CBEJCHUsS, He
COOTBETCTBYIOIIUE JACHUCTBUTEIIBHOCTA W MOPOYAIIME YECTh U JOCTOUHCTBO, U
yKa3bIBaTh CyJe0HOE pelieHue, KOTOpbIM A3TOT (akT ycTaHoBIeH. Kak Ham
KaXeTcs, 3TO Oojiee CIpaBeJIMBBIM CIIOCOO 3aluThl YECTH W JIOCTOMHCTBA,
KOTOPBIM HE HAKJIaJbIBAET HA CYJl WJIK OTBETUYHMKA CBEpPX TpeOOBaHUM, HO MIPU ITOM
7 (HEKTUBHO AEUCTBYET ISl BOCCTAHOBIICHUS HAPYIIIEHHOTO MTpaBa.

Takke IOUCKYCCHOHHBIM B HayKe OCTaeTcs BOMPOC HEOOXOAMMOCTU
BO3JIOXKUTh Ha CYJ OOSI3aHHOCTh M3JlaraTh B PELICHUM TEKCT OIMPOBEPIKEHUS.
Hexotoprie mpaBoBeast (IIpuasopor H. A%, Monoukos 10.° u Ip.) B CBOHX
paboTax yKa3bIBalOT, 4YTO Takas OOSI3aHHOCTh HEOOXOoJauMa [IJIsi yCTpaHEHUs
MOCTCYACOHBIX CIIOPOB MEXKJY HCTIIOM M OTBETYUKOM IO TIOBOAY TEKCTa
ompoBepkeHus.  OTmMedaeTcs, 4YTO  YacTO  OTBETYMK  3JI0YyMOTpeOsser
BO3MOKHOCTBIO CAMOCTOSITEJIbHOTO COCTABJIEHUSI TEKCTA ONMPOBEPHKEHUS U JIENIAeT

€TI0 B YHUYMIKHUTCIIbHOM CTHIIC, UJIN 0e3 YKa3aHHu IIPUYHUH TAKOT'O OITPOBCPIKCHUA,

! MMocranosnenue [Mnenyma BepxoBHoro Cyma P® «O cyneOHON MpaKTHKE MO JeliaM O 3allUuTe YeCTH H
JIOCTOMHCTBA I'PakKAaH, a TaKKe JAEJI0BON PelyTaluy IpakJIaH U IOpUANYECKUX JUI» oT 24 despainst 2005 r. Ne 3 //
CIIC «KoncynbranTIlnocy.

2
Ipunsopor H.A. HCTUTYT TOCTOMHCTBA JTMYHOCTH B COBETCKOM MpaBe: aBToped. Amc. ... I-pa HOpHI.
HayK. — XapbkoB. 1986.
3
Momnoukop 0. B. 3amura 4ecTu W JOCTOMHCTBA B TPaXKAAHCKOM Ipolecce: aBToped. AuC. ... KaH].

topun. Hayk. — ExatepenOypr. 1993. C. 10.
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WIN C UCKAKEHUEM OOCTOSITENhCTB. Takke B MPAKTUKE CIydaIuCh CIIydau, KOTJa
TEKCT OINPOBEPKEHUSI MCTIIAa HOCUJI HEaJCKBATHBINA, OCKOPOUTEIBHBIA XapakTep,
MO3TOMY, €CTECTBEHHO, HE MOT OBITh OITyOJMKOBAH.

C ogpyroi cTOpoHBI Henb3s He cormacutees ¢ MHeHuem JLO.
KpacaBumkoBOil, KOTOpasi CUMTAE€T, YTO «HEJb3d BO3JIAraTb Ha CyJA TaKylo
JIOTIOTTHUTEIBHYIO O0S3aHHOCTE» . BO-TIEPBBIX, Y Cy[a HET HABBIKOB MOZOGHOIO
HAITMCaHUs TEKCTOB, a MIA0JIOH HE BCET/a SBJISCTCS MPUMEHUMBIM B KOHKPETHOM
JieJie U, BO-BTOPBIX, TaK KaK PE30JIOTUBHAS YaCTh JIOJDKHA OBITH OOBSIBIIEHA B TOM
e CyJIeOHOM 3acelaHuH, B KOTOPOM 3aKOHUMJIOCH pa30upaTeabcTBO aena (4.1 cr.
199 T'TIK P®), B cuiy aepuuuta BpEMEHU OMNPOBEPKEHUE MOMKET COAEPKATh
OIIMOKH, HEAOCKa3aHHOCTh, OBITh HEMOJHBIM. TakuMm 00pa3oM, COrjacuMmcsi C
YTBEPKIACHUEM JI.O. KpacaBumKOBOM, 4TO BO3MOKHO
peaycMOTpeTh B cyneOHol npakTtuke [Inmenyma BC P® yrouHneHue o Tom, 4TO B
ClIydasix, KOTJla UCTell caM OOpaTUTCS ¢ TaKOM MPOCh00il K Cyly B CHITy OOJIBIIIOTO
HEIOBEPHS K OTBETUHKY, CyZ 00S3aH BHITOTHHTB TAKYIO IIPOCHOY HCTIA .

Uto ke KacaeTrcsi ONPOBEPKEHUS CBEICHUI, PacHpOCTPaHEHHBIX B CETHU
«HTEepHEeT», 3aKOHOJATENIb YKAa3bIBA€T, UTO OHO JIOJHKHO OBITH OCYIIECTBIECHO
crioco0om, oOecrieunBaloONuM JOBEICHUE OMPOBEPIKEHUS JI0 MOJIh30BaTENCH CETH
«MuTtepuer» (4.5 cr. 152 T'TIK P®). D10 MoxeT ObITh €mail-paccbuika, mucbMo
WU TOCT B COIMAJIbHOM CETH, BUJICO- WM ayJIuo oOpalleHue, MmyOoJuKaius Ha
caiTe | T.II., UICXOsl U3 Crioco0a pacipoCTpaHEeHHUSI.

Nuoraa onHum u3 TpeOOBaHMI UCTIA SBISIETCS — U3BUHEHUE OTBETUYHKA 32
pacmnpocTpaHEHHE TMOpOYAIMX JIOKHBIX CBeAeHUN. OJHAKO W3BHHEHHE HE
MPETYCMOTPEHO, KaK CHoco0 3alMThl 4eCThb M JOCTOMHCTBa, TeM OoJiee, YTO
KaXJIbI 4eJIOBEK MMEET ITPaBO Ha CBOE MHEHHUE U HUKTO HE MOXET 00s3aTh €ro OT
Hero oTka3atbesi. Cylibsi MOKET TOJIBKO MPEJIOKUTh OTBETUUKY U3BUHUTCS MEPE]T

HCTOOM B I[O6pOBOJ'H>HOM MOopsAAKES WKW YTBCPAUTbL MHPOBOC COIIAICHUC, B

! Kpacapumkosa JI.O. TToHsTHE M CHCTEMA JIMYHBIX, HE CBS3AHHBIX C MMYIIECTBEHHBIMH MPABAMH IPaIaH
(bu3nueckux JMIr) B rpakqaHcKoM mpase P®: auc. ... nok. ropun. Hayk.: 12.00.03. — Exarepunoypr. 1994. C.110.
KpacaBuukosa JI.O. TToHsITHEe U cUCTEMA JIMUHBIX, HE CBA3AHHBIX C UMYIIECTBEHHBIMH MPABAMH TPAXKIAH

(pusnueckux nui) B rpaskaaHckoM npase P®: nuc. ... pok. ropua. Hayk.: 12.00.03. — Exarepunoypr. 1994. C.111.
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KOTOPOM CTOPOHBI MPEIYCMOTPAT U3BUHEHUE OTBETYMKA 33 PACHPOCTPAHEHHUE HE
COOTBETCTBYIOIIMX JIECUCTBUTEIBHOCTH ITOPOYAIINX CBEICHUM.

Bce ocranbHbie criocoObl OMPOBEPkKEHUS, HE TPEAYCMOTPEHHbIE M. 2-5 CT.
152 'K PO, ycTaHaBIMBaIOTCS CyA0M. DTO MOXKET ObITh YCTHOE OMPOBEPKEHUE B
TPYIOBOM KOJUIEKTUBE, PACIIPOCTPAHEHNE JTUCTOBOK HIIM IJIAKATOB U JPYTOE.

B ciyuasix TpeboBaHus ucTIa 00 U3BATUUA U YHUUTOKEHUU M3TOTOBJIEHHBIX
B LEMAX BBEICHHUS B TPAKIAHCKHA OOOpPOT 3K3EMIUIIPOB MaTE€pUaIbHBIX
HOCUTEJIEH, COACPKAIIMX YKa3aHHBIE CBEICHHUs, CyI B CBOEM PELICHHUH HOJDKEH
yKa3aTh CIOCO0 YHUYTOXKEHUS M0 aHAJIOTUU C OMPOBEPKEHUEM, TaK KaK 3TO OYEHb
BAKHO JUIsl TPENOTBPAICHHS PACHPOCTPAHCHHS MaTEpPHAIbHBIX HOCUTEIEH,
COJZIEpIKAILMX NIOpOYalUe CBEICHU, NAJIBIIIE.

B 3akoHOAaTENBCTBE TaKKE NPELYCMOTPEHO, YTO HAPSAY C OIPOBEPKEHUEM
UCTEI] MOXET TpeOOBaTh BO3MEILIEHUE YOBITKOB M KOMIIEHCALMIO MOPAJIbHOTO
Bpena. B Takux ciyyasix cya 00s13aH yKa3aTh pa3Mep TaKuX BBIILIAT.

Cornacno Ilocranosnennto Ilnenyma BC PO Nel0 «pa3zmep xommneHcanuu
3aBHCUT OT XapakTepa M 00beMa NPUYMHEHHBIX MCTIy HPABCTBEHHBIX WIIH
(bu3MYecKuX CTpaJaHuil, CTEIIEHH BUHbI OTBETYMKA B KKJI0M KOHKPETHOM ClIyYae,
MHBIX 3aCITy>KUBAIOIIMX BHUMAaHUSI OOCTOSITENBCTB, U HE MOKET OBITh MOCTaBJIEH B
3aBUCHMOCTB OT pa3Mepa yAOBJIETBOPEHHOTO UCKA O BO3MEIIECHUN MaTEPUAIbHOTO
Bpeda, YOBITKOB M JpYrux MarepuaibHbIXx TpeboBanuil. Ilpu onpenenenuun
pa3Mepa KOMIIEHCAIlMM Bpeja JIOJKHBI YUUTHIBAThCSI TPEOOBaHUS Pa3yMHOCTH U
cupaBeyiuBOoCcTA. CTeneHb  HPABCTBEHHBIX WM  (PU3MYECKUX  CTpadaHHid
OLICHMBAETCA CYAOM C Yy4eTOM (aKTHUECKUX OOCTOSITENbCTB MPUUMHEHUS
MOpaJIbHOIO Bpea, UHAUBUIYAJbHBIX OCOOCHHOCTEHM MOTEPNEBIIErO0 U JIPYrHX
KOHKPETHBIX OOCTOSITENIbCTB, CBUAETEIBCTBYIOIINX O TSHKECTH MEPEHECEHHBIX UM
CTpaz[aHHﬁ»l

Kak mokasbiBaeT cyneOHasi MpakTHKa, pa3Mep KOMIEHCALUA MOPaJIbHOTO

Bp€aa, YCTAHOBJICHHOI'O B PCIICHHM CYJOM, IIOYTH BCECraa B pa3bl HHIXKC

! Mocranosnenne IInenyma BepxoBHoro Cyna P® «HekoTopbie BOIpOCH MPUMEHEHUs 3aKOHOAATEIbCTBA
0 KOMIIEHCAlMu MopajbHOro Bpena» ot 20 mekabpst 1994 r. Ne 10 (¢ m3menenusamu u gononuenusmu) // CIIC
«"apanT». 2018.
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3asIBJICHHOTO. JTO OOBSCHSIETCS TEM, YTO, BO-TIEPBBIX, HE BCETJa HCTIHI MOTYT
JIOKa3aTh JYIIEBHBIE CTPAIAHUSA B CHIIYy UX XapakTepa, a, BO-BTOPBIX, UCTIIbI, YAIE
BCEro, TPEOYIOT 3aBBIIICHHYI0O CyMMY B CHJIy TOTO, YTO HE MOTYT OOBEKTHUBHO
OLICHUTBH CTEIIEHb MOPAJIBHOTO BpEelad, NPUYMHEHHOIO UM PACIPOCTPAHEHHEM HE
COOTBETCTBYIOIIMX JIEUCTBUTEIBHOCTA MMOPOYAIINX CBEACHUN. A Tak Kak Cy[
UCXOJUT M3 JI0KA3aTeJIbCTB IPU MPUHATHU PEMIECHUS, pa3sMep KOMIIEHCAUU
MOPaJIBHOTO BpEeJla CHIYKAETCS B Pa3bl WM HE IIPUCYKIAETCS BOBCE.

Heobxoaumo Takke oOpaTUTh BHUMaHHUE, YTO «KOMIIEHCAIUS MOPAIbHOTO
Bpeda U yOBITKH B CiIy4ae YAOBJIETBOPEHHUS UCKA MOMJIEKAT B3BICKAHUIO B MOJb3Y
HCTIA,  HEe APYTUX YKA3aHHBIX MM JIHID .

Tak, uctuiia B ucke TpeboBaiga BO3MEIEHUE BpeJia HE TOJBKO €, HO U ee
JIOYEpH 32 PACHPOCTPAHEHHUE HE  COOTBETCTBYIOIIMX  JIEUCTBUTEIBHOCTH
MopoYalux CBEACHUM B COOOIICHUM, OTIPABICHHOM B COIMAIBHOM CETH
«BKonrakre» ee gouepu. Cyn B 3TOM 4acTH OTKa3ajl, OTMETHB, YTO MPABOBBIX
OCHOBaHUH, NpeaycMOTpeHHbIX CT. 152 I'K P®, ans ymoBieTBOpEHHsS] HMCKOBBIX
TpeOOBaHMI O BO3MEIICHUH MOPAIBHOTO Bpeda JO04Yepu UCTHUIBI Cya He
YCMAaTpHUBAET, MOCKOIBKY MMOPOYAIIAsl U HE COOTBETCTBYIOIIAsl TEUCTBUTEIBHOCTH
uHdopmarusi Obuta pacmpocTpaHeHa 00 HMCTHIIE U HampaBieHa Ha Hee. dDaxr
OYyUIEBHBIX  MEPEKMBAHUM W BOJIHEHHM €€  JI0YepH,  IOJy4YUBILEH
pacnpoCcTpaHeHHYI0 00 UCTULE HH(OpPMAalMIO, JOCTATOYHBIM OCHOBAaHUEM K
BO3MEIIECHUIO MOPAIBHOTO BPE/Ia HE SIBISCTCS".

Pemienne JOMKHO OTBEYaTh HE TOJIBKO TpPEeOOBAaHUSM 3aKOHHOCTH H
000CHOBaHHOCTH, HO U MOJHOTHI. ClieI0BaTENbHO, CY]l AOJKEH J1aTh PEIICHHUE 10
KOKIOMY TPEOOBAHHIO UCTIIA M B OTHOIIIEHUY BCEX JIUII, yYaCTBYIOIIUX B JIEJIE.

Tak, B pe30ar0TUBHOM 4YacTu Pemenuss BopommioBCKOro paliOHHOrO Cyzaa
PocroBa-nHa-Jlony mo gemy  Ne2-72/2017 1o  UCKOBOMY  3asIBJIICHUIO

B.B. CemsnnukoBa k O.B. Illtymak, Tperbe mauuo AJBOKAaTCKas Hajara

! Tocranonenue ITnenyma Bepxosnoro Cyna P® «O cyneOHOH mpakTHKe MO JiejlaM O 3aIlUTe YeCTH U
JIOCTOMHCTBA I'PakAaH, a TaKKe JAEJI0BOH PelyTaluy rpaXJIaH U IOpUANYECKUX JUI» oT 24 despainst 2005 r. Ne 3 //
CIIC «KoncynbranTIlnocy.

? Pernenue Mengexberopckoro paiionnoro cyna Pecryonukn Kapenust ot 28 nexabpst 2017 o nemy Ne 2-
634/2017 // baza naHHBIX poccuiickoil cyneOHOM NpakTHKH 1o MH(popManMoHHOMY nHpaBy. — Pexum pocryma:
http://media-pravo.info/case-resolution/view/id/2233 (nata obpaienus 15 Hosi6ps 2018 1.).


http://sudact.ru/law/gk-rf-chast1/razdel-i/podrazdel-3/glava-8/statia-152/
http://media-pravo.info/case-resolution/view/id/2233
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PocToBckoit 0061acTH, 0 3alMTE YECTH M JJOCTOMHCTBA, B3LICKAHMU KOMIICHCAIIUU
MOPATBHOTO BpPEIa’, Cy/l Aall PelIeHHe MO TpeM TpeGOBaHMSIM HCTIA: 1) MpH3HAT
HEJICHCTBUTEIBHBIMU PACIIPOCTPAHEHHBIE OTBETUYUKOM CBEACHHS, MOpOYAIUe
YeCTh W JIOCTOMHCTBO HCTIA; 2) 00s3a] OTBETYHMKA OIMPOBEPTHYTHh yKA3aHHBIC
CBEJICHUS IyTEM HaIpaBJI€HUs MUCbMEHHOTO OMPOBEPKEHUS HA UM TPE3UCHTa
AnBokarckoil manatel PO, Tak kak mopouaniue CBeACHHUS ObUIM pampOoCTpaHEHbI
nyTeM nogauu oOpameHuid B AnBokarckyio manaty PO; 3) pemmn B3bICKaTh ¢
OTBETYMKA B MOJIb3Yy HCTIA KOMIIEHCAIMIO MOpPAJIBHOrO Bpena B pazMepe 20 000
pyoseii (Bmecto 3asBieHHbix 100 000 py06), pacxoasl Ha oOIulaTy YCIyT
npeactaButess B pazmepe 15 000py0., a Bcero 35 000py0; 4) B yAOBIETBOPEHUHU
OCTaJIbHOM YacTH HCKOBBIX TpeOOBaHWIl — OTKa3aTh (2 MMEHHO B KOMIICHCAIIUU
MopaibHOrO Bpena B cymme 100000 py0). Takum oOpazom, penieHue
BopommnoBckoro paiionHoro cyaa PocroBa-Ha-JloHy oTBeuaeT TpeOOBaHUIO
MOJIHOTBI, O€3YCIIOBHOCTHU U OTPEJICTICHHOCTH.

Takum oOpa3zoM, cyneOHOe pelIeHHEe O 3alluTe YeCTH U JOCTOMHCTBA
MOMUMO OOIMX TpeOOBaHUN, JOHKEH OTBEYaTh CHEIUATbHBIM, KOTOPbIE
oOycioBieHbl crenuuko paccMmaTpuBaeMol kareropuu nen. Cpeau HUX:
o0s3aTeNIbHOE  yKa3aHWE  Ccrocoba  OMPOBEPXKEHUS WM YHUUYTOXKECHHS
MAaTEPUAJIbHBIX HOCHUTENIEH, CPOK BBIIIOJHECHUS YKAa3aHHBIX JIEUCTBUM, NIPHU
HEOOXOJIMMOCTH — TEKCT OIPOBEPNKEHUS U pa3Mep KOMIICHCAIIMU MOPaIbHOIO
Bpega W YOBITKOB. Jrta crnenuduka oOycloBlIeHa  COOOpaKeHUSIMU
IpoliecCyalbHOM SKOHOMHH, OCOOCHHOCTHIO W BaXXHOCTHIO 3aIUThl YECTH U
JIOCTOMHCTBA, U CIY>KUT, B KOHEYHOM cyeTe, Hanbosiee 3pGEeKTUBHON U pa3yMHOU
3aIlMTe MpaB ¥ CBOOO TpaXKaaH, oOpalIaroxcs K CyJeOHON BJIaCTH 3a 3aIUTON
HapyIIEHHBIX  WJW  OCHapuBaeMbIX  TpaB. HewucnojHeHHWe, YaCTHUYHOE
HEUCIIOJITHCHUE WJIM HEMPaBUJILHOEC WCIIOJIHCHHE CIEIUaIbHBIX TpeOOBaHUMH,
MPEABIBISIEMBIX K Cy/leOHOMY PEIIEHUI0, MOXKET TOBJIEYh 3a COOOW HE TOJBKO

YHIEMJIICHUC IIpaB Y4YaCTHHUKOB Cy,Z[€6HOI‘O mpouecca, HEACHOCTL B IMOPAAKE €TI0

! Pemenns Bopommunosckoro paiionHoro cyaa PoctoBa-Ha-JloHy mo gemy ot 17 maprta 2017 r. Ne2-
72/2017 // Ba3a nmaHHBIX POCCHHCKO# CyneOHOM MpakTHKH MO HHGOOPMAIMOHHOMY MpaBy. — Pexxum gocryma:
http://media-pravo.info/case-resolution/view/id/2150 (nata obpaienus 15 Hosi6ps 2018 1.).
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WCIIOJIHEHNUsI, HEIMOJHOTY COJEpXkKaHUA U CTPYKTYpbl, HO M €ro OTMEHY B

BLII_HCCTOHH_Ieﬁ HWHCTaHIINHU.

3AKJIFOYEHUE
B pamkax Hamero vcciieJoBaHusI Mbl PACCMOTPEIIN ONpPEICICHUE TMOHITHIMA
«YECTb» U «JIOCTOMHCTBO», KOTOPBIE, HA HAI B3I, SIBJSIOTCS MHOTOI'PaHHBIMU,
CaMOCTOSITEJIbHBIMU KaTE€rOpUsIMHU, KOTOpBIE BKIIIOUAIOT B c€0s1 CyOBEKTUBHBIA U

OOBEKTUBHBIM aCICKTHI. ]_IaHHBIC KaTeropuu TCCHO B3aMMOCBA3aHbI U IIOOTOMY
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UMEIOT PsAJl OOMIMX CBOMCTB: OTHOCATCA K JIMYHBIM HEMMYILECTBEHHBIM Ojarawm;
UMEIOT HMCTOPUYECKH ONPEIEICHHBIM, HPAaBCTBEHHBIM Xapakrep; OTOOpa)xaroT
CBS3b JIMYHOCTH U OOINECTBA; SBIISIIOTCS TO3UTUBHBIMHU, MPUOOPETEHHBIMU
KAueCTBAMM YEJIOBEKAa; MMEIOT HEUMYILECTBEHHBIA XapaKTep U HE MOTYT OBITh
NpPEeIMETOM HMMYIIECTBEHHOro 00opota. OpHaKo, KaKk Mbl BBISICHWIM, YE€CThb U
JOCTOMHCTBO  HE  SIBISIOTCA  TOXIACCTBEHHBIMM  TOHATUAMHM W HUMEIOT
OTJIMYUTENbHBIE  YEPTHI, ONpENENSIONME  MX  CYUIECTBOBAaHHME  Kak
CaMOCTOSITENIbHBIX ~ Kareropuil. Takum o00pa3oM, Ha CETrONHSALIHUM JI€Hb
CYLIECTBYIOT OOBEKTUBHBIE MPEANOCHUIKH K 3aKPEIJIEHUIO ONPEICICHHS] YECTH U
JOCTOMHCTBA HA 3aKOHOJATENIBHOM YPOBHE, a TAaKX€ COBEPIICHCTBOBAHUIO
MEXaHU3Ma UX 3aIUTHI.
Takxe B paboTe Mbl UCCIEA0BANIM CYIIIHOCTD MPaBa Ha YECTh U JJOCTOMHCTBO
U MpaBO Ha CYJEOHYIO 3alUTy YE€CTU M JOCTOMHCTBA, UX COOTHouleHue. Tak,
OpaBO Ha 4YeCTh M JOCTOMHCTBO, KaK aOCONIOTHOE CyOBEKTHBHOE IIPaBo,
HEOOXOJIMMO paccMaTpuBaTh KakK JO3BOJIGHHOCTb COOCTBEHHBIX JICUCTBUMI
yIPaBOMOUYEHHOTO M BO3MOKHOCTb TpPeOOBATh OIPENEICHHOIO MOBEACHUS OT
00s3aHHBIX JUML. TO €cTh BO3MOXKHOCTh HM30UpaTh WHAWBUIYAJIbHBIA CTHUIIb
NOBEJICHUSI U TIOJIB30BaThCSl COOTBETCTBYIOIIMMHU HEMaTepUalIbHBIMU Ojlaramu, a
Tak)ke TpeOOBaTh OT OOIIECTBA U IOCYIAapCTBA YBAXXEHUS YECTH U JOCTOMHCTBA U
npubderath K rocyaapcTBeHHoOM 3ammute. COOTBETCTBEHHO, MPAaBO Ha CYIEOHYIO
3alATy C OJHOM CTOPOHBI MPOAOJDKAET CYIIECTBOBATH KAaK CaMOCTOSITENBHOE
CyOBEKTHUBHOE MpPaBO, a C JAPYroM — Kak OJHO M3 COCTABIISIIOIIMX pean3aluu
npaBa Ha Y€CTh U JOCTOUHCTBO.
B pamMkax paccMOTpeHHsI BOIIPOCOB IOABEJOMCTBEHHOCTH MU IMOACYJHOCTH
Jed O 3alllUTe YeCTH U JOCTOMHCTBA TpaKlaH, a Takxke 00 OCOOCHHOCTAX HX
MCKOBOM JaBHOCTH, MOYKHO TOBOPUTH 00 aJIbTEPHATUBHOM IMOABEAOMCTBEHHOCTHU
JAaHHOW KaTeropuu Jell, TaK Kak MOCTpaJaBIlee JIUIIO MOXKET 0OpaTUThCS B CyA U
UCIIOJIb30BaTh BHECYACOHBIA MOPSAOK YPEryJIUpOBaHMsS CHOpa, a HWMEHHO —
HenocpeacTBeHHoe oOpamenne B CMU ¢ mpocs0oit 00 OmpoBep>KEHUU WU

OHY6JII/IKOB8,HI/II/I OTBECTA. OI[HB.KO HY)>XHO IIOMHHTBb, YTO 3aKOH HC 00s13BIBaCT
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rpaXJIaHWHA UCIIOIH30BaTh CHaYaIa BHECYACOHBIN OPSIOK, a TOTOM CYJeOHBIH, a
TaK)Ke HE YCTPAHSIET BO3MOXKHOCTh OOPATUTHCS B CYJI 32 3AIIUTON CBOUX TIPaB.

Jlma  paccMarpuBaeMoOM KaTEropuud [Nl JCUCTBYIOT IpaBWia POJOBOM,
TEPPUTOPUAIBHOM, AIBTEPHATUBHOW U JOTOBOPHOM MOACYAHOCTH. sl 3alUThI
YecTM M JIOCTOMHCTBAa OTCYTCTBYET HCKOBas JIaBHOCTb, 4YTO OOBSICHSETCS
crnenuUYecKUM HEUMMYIECTBEHHBIM XapakTepoMm mpaB. OpHaKo 3aKOHOJATENb
npeaycMaTpPUBAET JIBa Clydasl ICHCTBUSI KCKOBOM JABHOCTHU CPOKOM 1 roj co jHs
OIMyOJIMKOBAaHUSI  CBeJeHWH: 1) ciayyam pacnpoCcTpaHEeHUs  JIOOBIX  HE
COOTBETCTBYIOIIMX JEUCTBUTEILHOCTH CBEICHUN O TpaxkaaHuHE; 2) OTKa3 B
ONPOBEPKEHUU HE COOTBETCTBYIOIIMX JIEMCTBUTEILHOCTH CBEIACHHM, MOPOYAIINX
4YecTh M JOCTOMHCTBO TpaxaaH, pacnpocTpaHeHHbIx B CMMU nubo HapymieHue
3aKOHHOTO MOPSIAKA TAKOTO OMPOBEPKEHUS. DTO TAKKE HYKHO YUUTHIBATH IPHU
II0Jjaue UCKa B CyJI 3a 3alIMTON YE€CTH U JOCTOMHCTBA.

Hctiiom B jgenax o 3amuTe 4€CTU W JOCTOMHCTBA (JIUIIO, MpaBa KOTOPOTO
HApYLICHBI, MPEACTABUTENIN;, NPOKYpPOp; POJCTBEHHUKH yMEpIIEro, mpaBa
KOTOPOTro OBbUIM HApYyIICHBI), & TAK)KE BBIICHWIM, KTO SIBISICTCA HAJJICKAIIUM
OTBETYMKOM MO dTOM Kkareropuu jnei. I[lo oOmemy mnpaBuiay — JHIIO,
paclpOCTPAHUBILIEE HE COOTBETCTBYIOIIME JEHUCTBUTEIBHOCTA MOPOYAILNE
CBEJICHUS; B CiIydasix pacrnpocTpanenus cBefeHuit B CMU: aprop nmyOnukamuu u
CMMU, B koTOpOM OBLJIa pacHpoCTpaHeHa HH(POPMALIHS; ICTOYHUK, €CJIM OH yKa3aH
B nyonukanuu; pegakuuss CMU; yupenurens CMU; B cinydasx, Korga CBeACHUS
OBLTN pacnpoCTpaHEHbl PAOOTHUKOM OT UMEHU OpTaHU3alluU, FOPUIUIECKOE JIUIIO,
B KOTOpPOM paboTaeT yKazaHHOE JIMIIO.

Hcxons 3 ananuza cyneOHOM MPaKTHUKWA, MOKHO TOBOPUTH O TOM, YTO BCe-
TaKd CaMbIM YIIOTPEOJISIEMbIM TpeOOBaHWEM B JAaHHOW KaTEropuu eI SIBISETCS
ONPOBEPKEHUE PACTPOCTPAHECHHBIX, HE COOTBETCTBYIOIIUX JIECUCTBUTEIBLHOCTH,
CBEJICHUI, MOPOYAIHUX YECTh U JOCTOMHCTBO. B 3TOM CBS3U B FOPUANYECKON HAYKE
€ro euie Ha3bIBalOT MEPBOHAYAIBHBIM, a JIpyrue TPeOOBaHMS — MPOU3BOJIHBIMH,
YTO SIBJISIETCSI HE COBCEM YMECTHBIM, TaK KaK BCE yKa3aHHBIC TPEOOBAHUS UMEIOT

CaMOCTOATENbHBIN XapakTep (MOTYT ObITh 3asiBJI€HBI 0€3 OMPOBEPIKEHUS) U TaK Ke
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TIOJTHOIIEHHO 3alUIIAI0T Y€CTh U JOCTOMHCTBO. Tem OoJiee, 4To HCTel Mpy BEIOOpE
cmocoba  3amUTBI  PYKOBOJACTBYETCS W JIOJDKEH  PYKOBOJICTBOBATHCS
00CTOSITEILCTBAMHU CBOETO KOHKPETHOTO CHOpa, TpeOys TEX Mep 3allUThl, KOTOpPhIE
B [NOJTHOM 00beME BOCCTAHOBSIT €T0 IMpaBa.

Bospiie Bcero BHMMaHMS B HAIlEM HCCIEIOBAHUM Mbl YACIWIH aHAIA3Y
(bakToB, KOTOpbIE BXOJAT B MPEAMET JOKa3bIBaHUS B JiejaX JAHHOW KaTeropuw,
TaK Kak OHM OOYCIaBIIMBAIOT KIIIOUEBHIE OCOOCHHOCTHM PACCMOTPEHHUS JAEN O
3alllMTe YeCTH M JOCTOMHCTBA. Benp Halmuuume TONbKO BceX (aKTOB JeliaeT
BO3MOXXHBIM BBIHECEHHME MOJIOKUTEILHOIO PElICHUs MO JTaHHOW KaTeropuu JAe.
CrnenoBatesibHO, HMEHHO OT MpOIlecca JOKa3bIBaHUSA UX HAJWYUSl 3aBUCUT UCXOJT
Jena.

[TosToOMy MMEHHO B BOIPOCE JOKA3bIBaHUS U CYIIECTBYET OOJIBIIE BCETO
MPOOJIEMHBIX M CIIOPHBIX MOMEHTOB, KOTOPBhIE€ HETaTUBHO BIIUAIOT HE TOJILKO Ha
cratucTuky (2016-2017 rr. Tonbko 28% pelieHnii 00 ya0BIETBOPEHUH HMCKOBBIX
TpeOOBaHUM, KACAIOIINXCS 3AIUThl YECTH, JOCTOMHCTBA U PEIyTalluM TPa)KaaH U
IOPUIUYECKUX JIMI, W JaXe U3 HUX Oojbllas dYacTh O YaCTUYHOM
VAOBJIETBOPEHUH), HO MW Ha o0OIllee TMOHWMAaHUE pealbHOW  3allUThI
HEUMYILECTBEHHBIX MPAB I'PaKIaH.

OCHOBHBIMH TIPOOJIEMHBIMH BOTIPOCAMU JOKAa3bIBaHUS SBISIOTCS: (HaKT
pacripocTpaHeHus; (akT pacIpOCTPAHEHUS CBEJACHUNM HMEHHO 00 WCTIIE;
nopovaiuii xapakrep. YeTkre alropuTMbl U OAXOAbl K HHTEPIPETALIMU TEX WU
WHBIX JIOKa3aTeIbCTB CYJAOM IOMOrarmT c(opMHUpOBaTH €IUHOOOpa3ue B
MPaBOIIPUMEHUTEILHON TPAKTUKE UM YCTPaHUTh MPOTUBOPEUUBBIE CY/ICOHbBIC
pelIeHns, OJHAKO HEe CTOUT 3a0bIBaTh O moyioxkeHusx cr. 67 I'TIK P® o Ttom, 4To
«Cyll OLICHMBaeT JOKa3aTeJhbCTBA II0 CBOEMY BHYTPEHHEMY YOEXICHHUIO,
OCHOBAaHHOMY Ha BCECTOPOHHEM, IOJHOM, OOBEKTUBHOM M HEMOCPEICTBEHHOM
MCCIIEIOBAaHUM HUMEIOIIUXCA B Jiese JloKa3arenbcTB. Hukakue goka3aTenbCTBa HE
MMEIOT U1l Cy/1a 3apaHee YCTAaHOBIEHHOW CUIIb. [[03TOMy Cynbsi OCHOBBIBASICh Ha
npeablayniel cyaeOHOM MpaKTUKE BCE-TAKU JOJDKEH K KaKJIOMY /ey MOAXOIUTh

WHIMBUYAIbHO U MaKCUMaJIbHO Y4HUThIBaTh npakTuky ECIIY, kotopas siBisercs
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00J€€ MPOrpPECCUBHOM IO 3TOM KATETOPHUH JE.

CynebHOe pemieHne O 3alUTe YeCTH WU JOCTOMHCTBA TMOMHUMO OOIIHX
TpeOOBaHMI, JIOJDKEH OTBEYaTh  CIEHHAIBHBIM, KOTOpPbIE  OOYCJIOBJICHBI
cnenuuKoil paccmarpuBaemoit kareropun nen. Cpeam HuX: o00s3aTenbHOE
yKazaHue croco0a OMpOBEPKEHUSI WU YHUUTOKEHHUS MaTepUAIbHBIX HOCUTEIEH,
CPOK BBINOJIHEHUS] YKa3aHHBIX JIEUCTBUM, MPU HEOOXOJUMOCTH — TEKCT
OTPOBEPKEHHUSI M pa3Mep KOMIICHCALIMM MOPAJbHOrO BpeAa U YOBITKOB. JTa
cneuuduka oOycClIOBJI€Ha  COOOpPaXEHUSMU  IPOLECCYalbHOM  SKOHOMHUH,
OCOOCHHOCTBIO M BAXHOCTHIO 3alIUTHl YECTH W JOCTOWHCTBA, U CIY)KUT, B
KOHEUHOM cyeTe, Haubosnee 3(PpPEeKTUBHON M pa3yMHOM 3alllUTe MpaB U CBOOOI
rpaxjaaH, oOpallarmmxcs K CyneOHOM BIacTH 3a 3alllUTON HApYHIEHHBIX WU
ocliapuBaeMbIX  TpaB. HewucromHenue, YaCTUYHOE  HEUCTIOJHEHHE  WIIU
HEMpaBUJILHOE UCIIOJIHEHHE CIEIUAIbHBIX TpEeOOBaHUM, TMPEABSIBISEMBIX K
CyIE€OHOMY pEILEHUIO, MOXET IOBJE€Yb 32 COOOW HE TOJIBKO YIEMJICHHE IpPaB
YYaCTHUKOB CYJIEOHOr0 IMpoliecca, HEICHOCTh B TMOPSAKE €ro MCHOJHEHUs,
HETOJIHOTY COJIEp’)KaHUSI U CTPYKTYPhl, HO U €ro OTMEHY B BBIIIECTOSIICH
WHCTaHITNU.

Takum o6pa3oM, HEOOXOAMMO OTMETUTH, YTO U IPABOBOE PEryJIMpPOBAHHE
paccMOTpeHHs JeJl O 3allliTe YeCTH M JOCTOMHCTBA TpakAaH, U cyieOHas
npakTuka P® 1o 5ToMy BONpPOCY 3HAYUTENBHO YCOBEPIICHCTBOBAINCH B
KOHTEKCTE MHTETPAIMA MEKTyHAPOIHBIX MPUHIIUIIOB U €BPOIEUCKON MPaKTUKH B
npaBoByto cepy Poccun. IIpaBoBasi oreuecTBeHHAs HayKa M MPABONPUMEHUTEIN
CTaparoTCsl HE OTCTAaBaTh OT HOBAIIMI B MUPOBOM 3aKOHOIATEIICTBE U B PEIICHUSX
ECIIY no BompocaM 3aliuThl HEOThEMIJIEMBIX MPAB YEJIOBEKA, B TOM YHUCJIE — ITpaBa
Ha YeCTh M JOCTOMHCTBO, OJHAKO HEKOTOpHIC MPOOJIEMHBIE BOMPOCH TPEOYIOT
PEIIUTENBHBIX MEpP, KOTOPBIE JOKHBI OBITh OCYIIIECTBJICHBI B HaIllell CTpaHE B

OnmKaiiee Bpems.
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