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Abstract 

This thesis evaluates the European Union (EU) Member States' deliberations 

regarding the destructive use of human embryos in stem cell (therapeutic) research. It 

explores the position of the Member States' advisory groups so as to establish the 

present, and likely future, national policies in stem cell research, and the justification(s) 

for the permissibility or prohibition of embryo research for such purposes. 

Additionally, I also look at the policy moves of the European institutions and their 

likely effect on national regulation in this area. This analysis aims to assess the 

necessity for, and prospect of, establishing an EU wide harmonised policy. 
It is evident that there are two predominant opinions. On the one hand, it is 

argued that embryos can be used and destroyed in this research, because either their 

status does not prohibit such actions, or because the benefits of research outweigh any 
limited status. On the other hand, it is contended that research is unjustified because the 

moral status of the embryo prohibits harmful actions, and/or regardless of its moral 

status, there are less controversial alternatives available. 
I resolve these issues by contending that, firstly, there is sufficient scientific 

scepticism regarding the latter claim, that for the timely and successful development of 
therapeutic applications, embryo research is necessary. 

Secondly, I argue that the EU's commitment to human rights is grounded in claim 

rights, and because of this, the human embryo cannot be the object of human rights 
protections. I contend that attempts to confer a moral status through species 

membership or potential rights normally fail. However, by revising the latter argument, 
it becomes evident that uncertainty as to the ontological status of the embryo means that 
its possible status as an agent cannot be entirely discounted - and for this reason it 

should have a marginal status. 
In conclusion, I argue that a harmonised EU policy should in certain 

circumstances endorse embryo research, and at the least should refrain from 

unjustifiably restricting research. Instead, it should actively encourage national 
regulations which reflect the precautional status of the embryo, by insisting upon 
justification of research for agent-centred benefits. 
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Introduction: 

Methods and Overview 

This thesis describes and evaluates the science of stem cell research, and the 

policies and approaches to regulating embryonic stem cell (SC) research adopted by the 

Member states of the European Union (EU or the `Community'). This analysis will 

form the basis for assessing the necessity and practicalities of implementing a 

Community-wide research policy. Stem cell research concerns the derivation of cells 

that are capable of self-replication and differentiation into at least one other cell type. 

They are found in embryos, foetuses, cord blood, and somatic tissue (so called `adult' 

stem (AS) cells). They are considered as having important and profound implications 

for the therapeutic treatment of diseases and injury of cells, organs and tissues. This 

thesis answers three main questions: first, what is the state of present scientific progress 

and its implications for moral discourse; secondly, what is the significance of this for 

the basis of EU policy in human rights regarding human embryo research; and thirdly, is 

there a need for a European policy, and if so, how should it be established? 

In the first chapter I will address the issues of science. I define the concept of the 

`stem cell' and introduce the present necessity for, and prospects, limitations and goals 

of, state of the art research'. This chapter will address the scientific arguments as to the 

best policy for progress in SC research, and will highlight the basis for disagreement, as 

prevalently expressed from the two positions of pro- and anti- embryo research. 
There are two central arguments. First, embryo research should not be permitted 

because it is either not necessary for medical progress, because less contentious 

alternative and equally (if not superior) sources are available, or not possible, because 

the significant moral status of the embryo rules out research altogether. This argument 
tends to focus upon the derivation of AS and cord blood stem cells as alternatives, 
because although the use of abortuses is less controversial than destroying embryos, 
there are still contentious issues regarding the separation of the act of abortion from the 

subsequent derivation of cells (and for this reason, SC from foetal sources are not 
discussed in this thesis). 

This is correct up to October 2003. 
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The second argument claims that without embryo research, SC research may not 

progress as far or as satisfactorily. The first chapter therefore concentrates on the 

scientific basis of the adult versus embryonic derivation of stem cells. The subsequent 

chapters address ethical questions and primarily the status of the human embryo, since 

if, as I argue, embryo stem (ES) cell research is necessary on a scientific basis, then 

policies must justify disregarding any moral status that the embryo allegedly has, if 

destructive embryo research can be sanctioned. Primarily, this thesis attempts to 

resolve, not whether human embryos can be used as a successful tool in stem cell 

research, but whether such endeavours can even be contemplated2. 

In Chapters Two and Three, I lay the grounding of EU policies and the theoretical 

framework that follows from this. In Chapter Two, I argue that human rights are an 

overarching paradigm for international and national research policies. I discuss the 

weaknesses and strengths of this common approach to show that the familiar 

understanding is often plagued by inconstancies and vagueness. Additionally, because 

of such misinterpretation, the attempts to confer human rights on human embryos 

through `dignity' fail. I conclude that human rights must be understood as claim rights 
if their importance and effectiveness is to be realised. 

Accordingly, this Chapter leads on to a theoretical basis of the claim rights as an 

agent-centred claim to requirements that are necessary for freedom and wellbeing. This 

is based on Beyleveld's (most recently with Brownsword 2001) modified argument of 

the Principle of Generic Consistency (PGC), which claims that anyone who accepts 
there are human rights must also hold that they contradict their own status as a (human) 

agent if they do not accept the PGC as the supreme principle governing the 

permissibility of actions (Gewirth 1978). The implications for accepting this argument 
is that human embryos, as they lack the necessary and sufficient capacities of agency, 
cannot have human rights. 

In Chapter Three I dismiss the two main arguments that attempt to assert that the 

embryo has the same status as an agent by association; although the human embryo is 

not an agent, it is argued that it has at least a degree of moral status because of its 

marginal agency. The first argument states that the human embryo, as a genetically 
human individual, by implication has the same rights as any human agent. The ̀ genetic 

2 The narrow remit of this thesis concentrates on the debate concerning the necessity and applicability of 
an ethical framework for stem cell science in the EU. This debate is at present confined to the primary issue of the status of the embryo, its use in research, and the pluralistic nature of regulation in this field. 
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school' reasons that the primacy of the moral status of human beings is due to a 

common genetic heritage, and therefore one can avoid actions that may disregard the 

moral status of human beings that do not attain, or lose, the status of agent. The second 

argument relies on the metaphysical observation that the human embryo is a potential 

agent, and this must at least confer some intrinsic moral status with regards to an 

interest in becoming an agent. It is claimed that both arguments unjustifiably inflate the 

protections required by the intrinsic status of the embryo (or else deflate the rights of 

`full' - agents), and therefore the embryo, it is concluded, cannot have a status 

comparable to that of an agent. 

With this framework in place, I then turn to the present discussions occurring 

within the EU with regards to stem cell and embryo research that suggest a common 

moral ideology. The status of the embryo has been discussed in limited circumstances, 

and it is evident that an absolute status has not been conferred through a `right to life'. 

However, the institutions of the Community have not attempted to derive a common 

status of the embryo, instead leaving the matter to the Member States. Moreover, the 

Member States are individually and in the majority pressing towards a more permissive 

position with regards to embryo research in light of stem cell progress (with regards to 

both legislation, and ideology, through the positions of national advisory bodies). It 

therefore seems inappropriate for the Community as a whole to stipulate strict 

protective measures towards the embryo in research, as favoured by a minority of states 

with restrictive policies (which in some cases are already in place). 
In Chapter Five, I discuss the need for a harmonised policy based on the 

requirement of the Community to foster and promote human rights, and argue that while 

there are significant difficulties in applying one common morality to the Member States, 

there are benefits to harmonising policy in at least some areas of research. The 

implications for an EU common policy are therefore based on two arguments: (1) leave 

the individual states to legislate as they see fit according to the democratic consensus or; 
(2) encourage or ensure minimal regulative standards on agreed limits. While the first 

argument may be the least damaging to Community solidarity, it fails to accomplish 
Community goals that further the freedom and wellbeing of European citizens. 
Furthermore, it leaves the way open for laissez-faire attitudes and controversial state 
measures. I conclude that the Community should at least insist on minimal standards 

3 The methodology used to identify national policies will be discussed in detail in the text. 
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based on achieving common European goals in SC research, that Member States may 

exceed, should they so wish. 



Chapter One 

Setting the Scene: State of the Art Stem Cell Research and the Human 

Embryo 

Introduction 

This chapter will consider the present progress in stem cell research, with 

particular emphasis on the most controversial source of these cells, the human embryo. 
Those opposed to embryo research focus upon the least controversial alternatives for 

therapeutic applications, so called `adult' or somatic stem cells and cord blood. The 

developments in embryo stem cell research will therefore be juxtaposed with the 

concurrent developments in these fields, to reveal rival claims about scientific 

uncertainty and the likely benefits of using different sources. 
The stem cell (SC) has the capacity for prolonged self-renewal and can produce at 

least one type of highly differentiated or specialised descendant. There is no universally 

acceptable definition, and this is because of the characteristics of the SC can be 

influenced and altered by the biological environment in which it can be found or placed; 
however, in all cases the SC is involved in one (or both) of cell multiplication and 
differentiation. This makes it distinct from the remaining cells in situ (Marshak et al. 
2001). It can be defined in vivo' in the context of normal human development. The 

process of embryogenesis is the development of a mature being from an ancestral cell, 

capable of biologically autonomous existence. The stem cell in this context is the unit 

of spatial-temporal development, growth and cellular specialisation of one (or more) 
individual beings. For this reason the stem cell is initially understood, and therefore at 
the outset discussed here, in the in vivo context. 

However, the SC has profound implications for basic and therapeutic research, 
and this requires a separate definition in the in vitro context. It will become clear that 
the stem cell as an in vitro concept requires considerable unpacking and clarification 
distinct from it normal developmental surroundings. 

1 Occur or are observed occurring within the bodies of living organisms. In vitro describes biological 
phenomena that occur outside the living body. 
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This thesis concerns the derivation of stem cells for research from human 

embryos. These cells are termed embryonic stem (ES) cells. ES cells are isolated from 

the in vivo context for research in vitro, and this partially moves the research away from 

issues of embryonic gestation in vivo, or specifically in utero. In the context of 

research, ES cells can be derived from embryos: (1) created using in vitro fertilisation 

(IVF) techniques (embryos that are created either for a fertility project, but are no longer 

required or discarded as unsuitable; or specifically for research); and (2) created in the 

absence of `fertilisation' (either through `cloning'2 or parthenogenesis 3). In all cases, 

the derivation of the stem cells results in the non-viability of the embryo for continued 

development (the human parthenogen is already non-viable). For this reason, and also 

because the intention is the specific derivation of stem cells, `cloning' in this 

perspective is sometimes referred to as `therapeutic' cloning to distinguish it from 

`reproductive' cloning, where the object is to produce viable offspring. 

Stem cells are also obtained from amninoic fluid, from foetal tissue as embryonic 

germ (EG) cells, cord blood (CBS cells) (see Appendix One), and somatic tissue and 

organs ('adult' stem (AS) cells). 
The controversy of ES cell research is therefore, on the one hand, that there is a 

strong case that research activities should not be permitted because the destruction of 

the embryo is the killing of a being with moral status. On the other hand, there are less 

controversial alternatives available. Proponents of ES research argue that embryo 

research can be justified, either because killing the embryo is not morally problematic, 

or because the promise of ES cell research outweighs any protection that the embryo 

deserves. 

This opening chapter will critically evaluate the scientific progress in these fields 

of research to juxtapose it against the prospects of ES cell research. I will conclude that 

progress in stem cell research, and its timely and scientifically validated application to 

therapeutic treatments, requires equal commitment to the use and derivation from all 

cell sources. 

2 Infra s. 6.1.3. Generally, where the nucleus of a somatic cell is transferred to an enucleated oocyte. 
3 Infra s. 4. Developmental activation of an oocyte in the absence of male gametes. 
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1. Why the Interest in Stem Cells? 

The excitement about stem cell research derives principally in their regenerative 

potential in therapeutic applications. This is not least because of their proven and 

successful use for some blood disorders (e. g. whole blood transplants) (Dominguez- 

Bendala et al. 2002; Hows 2001). SC can self re-new and differentiate into specialised 

progeny, and as such they are a potentially unlimited supply of specific cell types that 

may be acquiescent to transplant therapy. The three main prospective benefits are: (1) 

for the therapy of conditions that are presently untreatable because of unattainable or 

difficult access to certain internal organs, or their cellular complexity; (2) to produce 

readily available cells and organs, that may be presently in short supply or of a type that 

is non-transferable and; (3) to avoid or minimise immunological problems. 

It is more likely that cell therapies will be more readily forthcoming, since 

engineering multi-cell 3-D organs will be difficult (Bianco & Robey 2001; Mooney & 

Mikos 1999). Therefore, immediate targets are cell based, and where cell replacement 

may be able to integrate into complex organs and offer long-term treatment is cases of 

damage or dysfunction caused by insult or disease (Thomson 2001; Paul et al. 2002; 

Okarma 2001). The main therapeutic barriers are the in vitro and in vivo differentiation 

of stable and functional SC, avoiding cancer formation in vivo, integration in target 

tissues, and avoiding immunological rejection. Apart from regenerative medicine, the 

application of SC themselves in the identification of chemical teratogens (induces 

`cancers') and drug toxicity testing (Thomson 2001); and in transgenesis and gene 

targeting technologies (for gene therapy technologies) (Dominguez-Bendala et al. 
2002). However, initial research will be devoted to understanding the basic science of 

stem cells and of human developmental biology (Okarma 2001)4. 

4 There is also a link between the SC and the repeated generation of cell types in systems of cellular 
turnover, that leaves them susceptible to malignancy and cancer (Presnell et al. 2002). Many cancer-like 
conditions are a result in a switch in cellular fate of the differentiation in vivo of cell populations. Instead 
of producing the correct specialised cells, it is suspected that the SC produce and proliferate defective cell 
populations (Alison et al. 2002; Buckingham 2000). Understanding this may lead to progress in the 
identification of `cancer stem cells' (Reya et al. 2001). 
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2. Stem Cells In Vivo 

SC are a unit of biological development (differentiation and cellular 

specialisation) and growth (cellular division), and therefore I will begin by defining 

these cells in their natural environment and role in embryo development. The beginning 

of embryogenesis is marked by the appearance of a single ancestral cell from which the 

entire organism derives - the zygote - that is the result of the fusion of the female and 

male gametes. From the zygote arise all the cells of the adult and all the cells necessary 

to support the embryo in its development. These cells are limited to one of the three 

germ layers formed in the early embryo: endoderm5, mesoderm6, and ectoderm7. 

Ensuing cells from each layer continue asymmetrically to proliferate on the one hand, 

and differentiate on the other, until the multi-cellular adult being is biologically 

autonomous. SC therefore facilitate the specialisation of multi-cellular organisms to 

gain a higher degree of biological complexity (Grosschedl & Watt 2001). Once 

maturity is reached, `stem-like' cells remain in systems to facilitate the process of 

cellular turnover and regeneration that maintain the homeostatic integrity of that being 

(Weissman 2000a; Odorico et al. 2001; Fuchs & Segre 2000). 

Within the mature being, there are prospectively three types of cell: (1) germ cells 

that retain a full capacity in the appropriate conditions to become a new multi-cellular 
being; (2) stem cells that retain a limited proliferative and differentiative capacity and; 
(3) a majority of somatic cells which reside in a terminally differentiated and functional 

status within a defined niches, where they remain until their cellular death. This thesis 

will discuss two sources of these cells - adult somatic tissue and cord blood. 

Recent discoveries in vitro have reported that it is not just the common ancestry 

cells or the normal sites of homeostasis that retain this ability. It has been suggested 
that cells capable of multi-lineage differentiation may be present in a wide selection of 
tissues, including those not typically associated with cellular regeneration and turnover. 

5Gives rise to the cells of the alimentary canal and associated glands, liver, gall bladder and pancreas. It 
also forms the lining of the bronchi and alveoli of the lung and most of the urinary tract. 

Forms the cartilage, muscle, bone, blood, kidneys, gonads and their ducts, and connective tissue. 
Gives rise to nervous system and sense organs, the teeth, and lining of the mouth, and to the epidermis 

and associated structures (hair, nails etc. ). 8 The physical microenvironment and molecular milieu in which a SC resides (Jones 2001; Watt & Hogan 
2000). The niche can control and maintain a cell's characteristics; altering the niche can consequently 
change the status of a cell. 
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2.1. Definition of the Stem Cell 

The following SC hierarchy refers to the present deriving source of the relevant 

cells. These discrete categories may be a fiction, potency being a function of the SC, 

and not dependent on its cellular niche. However, certain attributes (that may not be 

restricted to any one type of cell) may be assigned to cells from different sources to 

distinguish them from the remaining cells in the tissue where they are traditionally 

found (Marshak et al. 2001). 

A generalised scheme of the stem cell places it at the beginning of a biological 

system (for example in embryogenisis, the zygote, or a particular system such as the 

haematopoietic [blood] system), with cell loss or death at the other end. 
SC are: (1) clonogenic (i. e. capable of unlimited and symmetric and asymmetric 

self-renewal, so that maintenance of the cell population can occur while progeny cells 

differentiate into restricted and specialised cell types); (2) considered as rare 

populations within a niche of predominantly specialised cells and; (3) capable of multi- 

lineage differentiation. In vivo, SC self-renewal and differentiation is regulated by 

intrinsic signals and the immediate environment (Watt & Hogan 2000). Furthermore, 

an unlimited capacity for self-renewal is not normally demanded of cells in vivo because 

they often become committed to a cellular fate, unless liberated from this context. In 

vitro, the SC and their derivatives must retain a normal chromosome complement, be 

karyotypically stable, and retain their functional properties; furthermore, they should 

maintain their potency state and be susceptible to inducement to produce specific 

differentiated cells (Rosenthal 2003). 

2.1.1. Totipotency 

Totipotent stem cells (TSC) are present at the top of the hierarchy of potency, and 

are only present at the earliest cleavage stages of the embryo (2 and 4 cell stages of the 

mouse embryo). After this point the blastocyst forms, consisting of the inner and outer 
cell masses, which are the first steps in lineage commitment. TSCs are able to form the 

9 Often producing committed progenitors (transit-amplifying cells) with a limited proliferative capacity 
and which themselves commit cells to differentiate progeny, thus they protect and maintain the initial 
small stem cell population. 
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embryo independently and de novo, and therefore differentiate into all the cells of the 

organism. 

2.1.2. Pluripotency 

In vivo, the pluripotent stem cells (PSC) of the inner cell mass (ICM) are able to 

differentiate into the three germ layers of the embryo proper. When removed from their 

normal embryonic environment and cultured under appropriate conditions, these cells 

proliferate and replace themselves indefinitely. In vitro, these cells are referred to as ES 

cells because instead of undergoing rapid differentiation as they would in vivo, they are 

abnormally locked in a continuing cycles of division in the undifferentiated state (Mann 

2001). While in this state they are able to maintain their development potential. When 

different factors are added to the culture they are able to differentiate into most cells of 

the germ layers, but they cannot form an embryo de novo. 
There are three means of demonstrating pluripotency: (1) transferral to the ICM of 

an embryo where differentiation into all three germ layers can be traced in the chimeric 

animal; (2) injecting a stem cell into an in vivo animal model and detecting descendants 

of the three germ layers in the resulting teratoma and; (3) in vitro differentiation into 

descendants of all three germ layers in the formation of embryoid bodies (3D cell 

aggregates that resemble a disorganised representation of the early stages of embryonic 
development). 

2.1.3. Multipotency, Unipotency and Progenitor Cells 

Recent progress in somatic stem cell research, as well as characterising cells 
typically able to differentiate into limited progeny, points to the presence of multipotent 
stem cells (MSC) in some unexpected tissues and organs. Typically, AS cells are 
limited to a few discrete and related differentiated cell types. They are capable of 
producing a limited range of cell lineage appropriate to their location (normally 

restricted to a single germ layer lineage). 
This term may become redundant if research continues to produce evidence of 

cross-lineage differentiation into distinct cell lines from different germ layers, with the 
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distinction between pluripotent and multipotent becoming increasingly blurred (Alison 

et al. 2002; Vats et al. 2002). 

Unipotent stem cells are restricted to generating one other specific cell type while 

concurrently regenerating the stem cell population. Some have argued that there is no 

such thing as a unipotent stem cell and really these should be called committed 

progenitors (supra fn. 9; Alison et al. 2002). 

2.2. The Ontology of the Hunan Embryo10 

When it comes to firmly categorising or referring to the human embryo, a great 

deal of emotive language is often resorted to; on the one hand, `little people' or the 

`tiniest of human beings' 11, and on the other hand, it is described as merely a clump of 

phenotypically indistinct cells' 2. At this early stage, the embryo is a small cluster of 

cells that will, all things being equal13 - and given the right environment and treatment 

- change and develop into a larger, more complex mature being (therefore having the 

potential to become the mature being) 14. While the early embryo (up to around 14-23 

days from fertilisation') is undoubtedly `complex' on the cellular level, on the 

macroscopic level, it resembles a `clump' of cells. Only after this point does the 

embryo begin to show signs of an overall organisation. 
There are four basic concepts concerned with embryogenesis: (1) in the early 

embryo, SC self-renew and begin to establish specific cell lineage; this occurs to 

increase the number of cells available for growth and specialisation; (2) a progression of 
increasingly differentiated cells that facilitate multi-cellular existence, and which soon 

outnumber the early SC; (3) stereotyped lineages that are not necessarily a single root 
for a terminal differentiated cell (lineage crossover may be possible) and; (4) terminal 

cells that are maintained in that state by continuous and specific gene expression 

10 This account of embryo development is summarised from Larson (2001). 
" CARE 1999. 
12 See Thomson 1971 p. 48. 
13 This term will be used throughout this thesis to refer to the successful and uninterrupted development 
of the embryo to maturity. 14 The `normal' adult human being is capable of agency, so the embryo is at this earliest stage a potential 
aFent. 
1 Reference material on human embryology normally gives a day-by-day account of the major events in 
the development of the embryo. However, embryos of the same fertilisation age do not necessarily 
develop at the same rate. 
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(importantly, if this state is altered, cells may be reprogrammed to a more primitive 

state). 

Much of the debate as to the moral status of the human embryo centres on the 

ontogenetic patterns of the embryo's development. There are various `landmark' events 

that occur, some of which are thought to be sufficient to delineate the emergence of an 

entity with an intrinsic moral status. The following account will highlight these events 

and will be used later to consider the validity of certain paths of argument. 
The period that covers the first 12-14 days of development from fertilisation is 

variously termed the `pre-embryo', `pro-embryo' or conceptus stage, to refer to it as a 

single entity which will become the embryo proper and the extra-embryonic tissue (e. g. 

placenta). The distinction is made because, among other reasons, at this point it is 

impossible to predict which cells will commit to each lineage (Jones & Veeck 2002; 

Gardner 2002; Tacheva & Vladimirov 2002; also see the dissenting view of Thorne & 

Kischer 2002). It is normally distinguished from the later phase by implantation in the 

uterus wall (in vivo) or the observance of cellular commitment to the primitive streak (in 

vitro, the first evidence of cellular commitment in the embryo). It is this stage that is 

the focus of this thesis, as ES cells are derived from the 6-7 day old human embryo. 

Obstetricians refer to the subsequent stage as the embryonic period, which 

concerns the time between the third through the eighth week (sometimes twelfth week). 
This is a period of organogenesis, during which the organs and systems of the body are 
formed. During this phase, the embryo proper can be distinguished from the extra- 

embryonic tissue in the beginnings of complex cellular development and organisation16. 
The foetal stage is normally clinically stated to last from the 12th week to birth. It 

is during this time that maturation of the organs and systems occur (but this also 

continues after birth). 

2.3. In Vivo Fertilisation 

The process of embryogenesis begins with the fertilisation of the oocyte (female 

gamete) by the sperm (male gamete). In vivo fertilisation refers to the fertilisation of the 

oocyte in utero (within the uterus). In vitro fertilisation, on the other hand, is the 

16 See Appendix One. 
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artificial means of creating an embryo that can then be either implanted or remain ex 

utero. 

2.3.1. The First Week 

The embryo normally begins its existence after fertilisation with the fusion of the 

male and female gametes in a process called syngamy. It is the first of a series of 

process that occurs in the natural creation and development of a (or more than one) 

human individual. `Normally' is emphasised because there are artificial phenomena 

such as IVF and artificial `cloning' (where there is no `fertilisation'), and natural (but 

uncommon) phenomena of parthenogenesis (development of an oocyte without 
fertilisation by male gametes' 7), and twinning (where the embryo naturally divides into 

two (or more) identical embryos); both can also be caused artificially. 

Syngamy is initiated by chemo-attraction of the sperm to the oocyte when they are 
first in the uterus. The sperm travel up the fallopian tube and make contact with the 

oocyte where normally one penetrates the egg's outer membrane (zona pellucida). 
Once this occurs, a host of chemical changes cause the sperm to undergo acrosome 

reaction where the sperm's head containing the male DNA separates from the rest of the 

cell body and passes through the zona into the egg's cytoplasm. Within seconds of this 

occurring, an electrochemical message is sent to the zona that makes it impenetrable by 

other sperm. Thus only one package of male DNA will normally meet with one female 

package of DNA18. 

Once inside the egg, the presence of the paternal gamete causes the female 

chromosomes to separate into two sets of 23 chromosomes (the oocyte becomes an 
ovum). One set becomes the polar body and is not involved in the development of the 

conceptus. The remaining set migrates to the egg's centre, where, 18-20 hours later 
they line up with the 23 chromosomes of the male's sperm. This results in the cell 
having the full diploid (46 chromosomes - half from each parent, as opposed to, for 

17 Infra Section 6.1.3. 
18 A hydatiform mole is formed where the sperm (normally more than one) and egg cells have joined but 
there is no developing embryo in the uterus. Instead the tissue formed resembles grape like cysts with no foetal structures, which can spread from the uterus to other parts of the body and require cancer therapy, 
hysterectomy or induced abortion. A complete mole can develop alongside a coexistent foetus from the 
degeneration of an identical twin. Partial moles can develop in which some foetal structures (i. e. 
placenta) are present. 
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example, triploid where there is three sets of parental DNA present) DNA complement 

in human beings. At the moment of syngamy the zygote is said to come into being, and 

the development of the embryo begins through successive cell divisions. 

The single celled zygote (after 20 hours) undergoes a series of mitotic divisions, 

increasing the number of cells by double each time. This is called cleavage, and the 

cells are blastomeres. The fundamental difference between the zygote and the daughter 

cells is that, whereas the former derives from the fusion of the male and female 

gametes, the blastomeres derive only from division of the zygote. The subsequent cell- 

mass and early embryonic stages is referred to as the conceptus. At this point there is no 

way of determining which cells will subsequently form the embryo proper and which 

will create the supporting membranes and placenta. The cells are phenotypically 
indistinguishable and by implication are all totipotent, although to date no human TSC 

have been isolated in vitro that mirror this state (Hadjantonakis & Papaioannou 2001). 

The genes in each cell of the embryo do not begin to actively determine developmental 

fate until the 4-6 cell stage (indeed, the male chromosomes are not at all functional until 

the four- or eight-cell stage). 

From the blastomeres derive, through proliferation and differentiation, all the cells 

of the adult being and support tissue (each blastomere is a theoretical embryo itself if 

removed from the conceptus). The blastomeres in the cleavage cycle do not engage in 

net growth between divisions; they are in the process of assembling enough stem cells 
to begin the hierarchical commitment to cellular differentiation. 

At the 8-cell stage a process called compaction occurs. At this point 1 or 2 cells 

are pushed to the centre of the cluster while the remaining cells are left on the outermost 

side. The former cells will eventually become the inner cell mass (ICM) which will 

mostly derive the embryo proper, while the remaining outer cells will form the 

trophoblast, which will ultimately form the placenta and supporting membranes. At the 
16-32-cell stage (3rd or 4`h day) the embryo is termed the morula. 

Once the embryo reaches 64-128 cells, on around the 5th day, the beginnings of a 
discernible organised structure can be seen - called the blastocyst. The blastocyst 

moves freely in the uterus resembling a hollow ball of cells containing at one pole the 
ICM that resides in the fluid-filled cavity (blastocoele). The site of the ICM signals the 
location where the embryo proper will develop (or embryoblast), which is surrounded 
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by the flattened epithelial wall, called the outer cell mass (OCM) or trophoblast19. 

Extra-embryonic structures of the trophoblast are essential for the structural 

development of the embryo. Up to this point the embryo has been termed the `pre- 

embryonic' stage, with the term embryo being reserved when the embryo proper begins 

to develop as a separate entity from the support tissue. These two groups of cells are no 

longer totipotent, since the trophoblast cells will make the extraembryonic tissue, and 

the embryoblast will go on to form the embryo proper. The cells appear not to be able 

to form the other, and have made their first genomic commitment to cellular fate. 

The cells of the embryoblast are now pluripotent; they will form the entire adult 

organism but will not contribute to the extra-embryonic tissue. They cannot generate a 

blastocyst de novo, and hence are not sufficient to produce an embryo de novo (see 

Smith 2001 p. 439 for review)20. 

2.3.2. The Second Week2' 

The blastocyst begins to attach and implant in the uterus wall (6-7`h day; complete 

around the 9th-12th day). At this point the cells are still pluripotent. The embryoblast 

differentiates into two layers: the hypoblast layer and the epiblast layer. The two layers 

of cells resemble a flat disc and together are known as the bilaminar germ disc. A small 

19 Cells of the OCM are routinely removed to determine sex of the embryo. There are concerns as to 
whether this damages the embryo which may show up after birth (McKie 2002); and may be a reason as 
to why research embryos should not be implanted subsequent to manipulation. Trophoblast stem (TS) 

cells are distinct from the ES cells derived from the ICM, and are restricted in their potential (i. e. they can 
only derive the extra-embryonic tissue found in the placenta and cannot derive any embryonic-origin 
somatic cells (Rossant 2001)). It seems that TS and ES cells are restricted from crossing into each others 
lineage; thus both are theoretically necessary for embryo (or totipotent) development. It has not been 
possible up till now to isolate human trophoblast stem cells (Smith 2001); although there is an 
unsubstantiated report of deriving pluripotent stem cells from the human placenta (Vogel 2001 a). 
20 It seems likely that ES cells alone can generate the entire foetus because when injected into the 
blastocyst cavity of embryos with defective ICM, the develops normally. However, microsurgical 
replacement of the ICM de novo has not been reported and would be conclusive of this property (see 
Smith 2001 p. 439 for review). 21 Cells can be derived from the embryo subsequent to cellular commitment. Embryonic carcinoma (EC) 
cells are isolated from either primordial germ cells (cells that arise in the postimplantation embryo and 
later derive the gametes) that have spontaneously formed tumours, and from the implantation of normal 
blastocysts or germ cells into extra-uterine sites where they form tumours. They are not derived from 
embryonic tissue, and are called EC cells because they resemble, as distinct entities, ES cells (Prelle et al. 
2002). The developmental potential of EC cells varies but in general is rather limited; they can form one 
or two differentiated derivatives; they consistently, and without control, form teratomas (Thomson & 
Odorico 2000), and appear to have genetic anomalies (such as an aneuploid karyotype) (Edwards et al. 
2000; Thomson & Odorico 2000). This makes them unsuitable for therapeutic applications, but useful in 
studying development and cancer (Lovell-Badge 2001a; Paul et al. 2002; Prelle et al. 2002). 
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cavity begins to develop in the epiblast called the amniotic cavity. On the 9th day the 

trophoblast begins to develop its connections with the uterus wall (the endometrial 

stroma). The embryo still resembles a hollow ball. The embryo proper is a small cell 

mass within this, situated at one pole. 
Around the 12th day the trophoblast is tenuously connected to the maternal blood 

supply establishing the utero-placental circulation. Growth of the bilaminar germ disc 

is relatively slow; consequently it remains vary small (0.1-0.2mm). Around the 13th day 

the chorionic cavity is formed. The early remnants of the connecting stalk are seen (this 

will develop to become the umbilical cord that connects the embryo proper to the 

maternal blood circulation). 

By the fourteenth day the implantation is complete and the embryo proper 
(consisting of two cell layers: the epiblast and hypoblast; and suspended in the chorionic 

cavity [or chorion; previously the outer wall of the blastocyst]) is attached to the wall of 

the uterus and begins noticeable development of the primitive streak. Twinning, or the 

division of the embryo into two separate entities, can no longer occur. The fourteenth 

day of development represents an important stage of development - and has sometimes 
been referred to as the delineation between the `pre-embryo' and the later stages of 

embryo development. The cells of the embryo are now thought to be multipotent except 
for the germ cells (gamete forming cells), which do not undergo commitment until 

sexual maturity. 

3. Embryo Stem Cells In Vitro 

This section attempts to give a scientifically objective account of stem cell 

science. It is important to appreciate that we are confronted by major challenges to 

current knowledge and understanding. Much of the research is restricted to animal 
studies which may apply to human stem cells; indeed, it should be guarded against 
assuming that stem cell science is readily transferable between species (see Smith 2001; 
infra section 3.4). This account is also likely to be contemporary for a relatively short 
period of time because of the intense research and interest in this field. (All research 
presented in this thesis is correct and up to date as of 21s' October 2003). 

There are distinct differences between all SC types, but whether this is a 
biological or culture derived is presently unknown (Odorico et al. 2001). Without 
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knowing the characteristics of cells derived from different sources, they are presently 

given names to distinguish their origin of derivation (although they may be the same 

types of cell). 

3.1. The Derivation of ES Cells 

Human embryonic stem cells were first isolated in 1998 by Thomson et al. (1998). 

The researchers derived the pluripotent cells from culturing the ICM cells of human 

embryos. In Thomson's report, the embryos were created by IVF and donated for 

research because they were surplus to the fertility treatment. The embryos were around 
5-6 days from their creation in vitro. 

Thomson's cell lines became standards for the definition of embryonic pluripotent 

stem cells: they had the potential to contribute to any cell in the body; they were 
immortal, in that they showed the capacity for continuous undifferentiated proliferation; 

and they retained the ability to form derivatives of all three embryonic germ layers. ES 

cells additionally express specific cell surface markers and high levels of telomerase 

activity (an enzyme associated with immortality in human cell lines; see Verfaillie et al. 
2002 pp. 369-374) and are karyotypically [i. e. genetically] normal over a period of time 
in culture (see Odorico et al. 2001). 

Since then they have been repeatedly isolated from human embryos created by 

IVF, either donated from a fertility project (Reubinoff et al. 2000) or created 

specifically for research (Josefson 2001; Lanzendorf et al. 2001); and from human 
`parthenotes' (Lin et al. 2003). In animals they have also been derived from embryos 
created by cloning (Munsie et al. 2000; Wakayama et al. 2001)22. We thus have to 

consider three possible embryonic sources of human ES cells: IVF embryos, cloned 
embryos, and parthenotes. All three require the isolation of the cells from the inner cell 
mass (so in in utero terms, pre-implantation or around the 6`n-7th day from creation); 
either the technique of creation differs (IVF and CNR) or the intention differs 
(specifically for research or as a consequence of some other non-research intended act). 

The removal of the cells necessarily results in the destruction of the embryo and 
therefore any future development that it may have. Without intentional destruction of 

22 Infra section 4. 
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the embryo, its development cannot proceed beyond 14 days in vitro unless it is 

implanted in utero. 

3.2. ES Cells and Toti- and Pluri- Potency23 

Mouse ES cells have been shown to be pluipotent by introducing them into ICM 

where they contribute to the chimeric embryo proper (Odorico et al. 2001). (The human 

equivalent of this has not been attempted). Theoretically they may form an entire 

embryo by itself because they have the sufficient capacity to generate the foetal 

component of the conceptus. However, this claim has not been demonstrated, and it is 

likely that some of the trophoblast cell lines that originate in the OCM, may be absent 

(Smith 2001). Therefore ES cells cannot generate a blastocyst de novo and hence are 

not sufficient to produce an embryo by themselves (infra section 3.3)24. So, unlike 

totipotent cells, ES cells cannot form the entire conceptus. They retain pluripotency 

even after extended propagation and manipulation in vitro (Smith 2001). 

Human ES cells have been shown to differentiate into derivatives of all three 

primary germ layers when introduced to immunosupressed mice (Amit et al. 2000). 

When ES cells are removed from culture (that maintains them as undifferentiated) they 

begin to derive both differentiated cells (from all three germ layers) and also 

concurrently self-renew, maintaining the stem cell population of the colony (Odorico et 

al. 2001). Reubinoff et al. (2000) has since demonstrated that ES cells could 
differentiate in vitro under ̀ natural selection' using culture conditions that favour one 

cell type over another. Furthermore, it is possible to cause the in vitro differentiation of 
human ES cells into embryoid bodies containing representatives of all three germ layers 

with the addition of different growth factors (Schuldiner et al. 2000; but none of the 

growth factors direct differentiation exclusively to one cell type). Taken together, this 
demonstrates the possibility of directing human ES cells into specific cells and tissues. 
Furthermore, in vitro, the ES cell differentiation has demonstrated the normal features 

23 See O'Shea (2001) and Odorico (2001) for review. 24 There is also evidence that ES cells can develop into the trophoblast, suggesting that they may be 
totipotent and able to derive the entire embryo (Hübner et al. 2003; Weissman 2000a). However, this 
seems not to have been directly confirmed, and therefore, embryonic stem cells are presently considered 
to be pluripotent in vivo and in vitro (Drukker et al. 2002; Rossant 2001; Solter & Gearhart 1999). Nagy 
et al. (1993) argues that ES cells are totipotent because in the correct environment they may derive every 
cell of the conceptus. 
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of complex tissue architecture and structures are reproduced such as hair follicles, teeth 

and gut. When injected into genetically engineered mice, teratomas (cancers) develop 

including muscle, bone, cartilage, gut, respiratory epithelium, amongst others. 

3.3. The ES Cell as an Embryo 

As individual cells, human ES cells are not biologically equivalent to the embryo 
(from which they are derived). ES cells can form all the tissues of the body but do not 

appear to be able to carry out structural organisation (form the body in an ordered 
fashion and basic axis formation), which may be why they form disorganised embryoid 
bodies, and not structurally organised embryos. This information may be restricted to 

the oocyte and not persist in ES cell cultures, and requires the organisational influence 

of the zygote to direct orderly development (Pera 2001). Although the embryoid body 

does resemble the early embryo, there is no consistent structural relationship between 

cells (perhaps due to the absence of trophoblast cells), as found in the embryo (see 

Odorico et al. 2001; O'Shea 2001; Pera 2001). It is therefore suggested that it is not an 

embryo, nor does it have the potential to become one (Edwards et al. 2000). Implanting 

an ES cell into a uterine environment will not result in the development of an adult 

organism (Solter & Gearhart 1999; Verfaillie et al. 2002); but they will form an entire 

embryo proper when transplanted into blastocyst environment (Nagy et al. 1993; Solter 

& Gearhart 1999). 

3.4. ES Cells and Species Differences 

ES cells isolated from other species have some markedly similar characteristics, 
but there are important differences (Amit et al. 2000; Bishop et al. 2002; Edwards et al. 
2000; Evans & Hunter 2002; Odorico et al. 2001; O'Shea 2001; Pera 2002; Prelle et al. 
2002; Reubinoff et al. 2000; Rossant 2001; Watt & Hogan 2000; Wilmut 2001)25. 
Indeed, until Thomson's derivation of human ES cells, it was not a forgone conclusion 

25 Rubinoff et at. (2000) speculate that the difference is because of discrepancies between embryonic development between species or a reflection in the embryonic stage of origin of ES cells. 
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that ES cells could be derived from human embryos (as was the case at that time in 

other species). 

While mouse ES cells are fully characterised, many of the attributes of human ES 

cells remain theoretical (most notably their pluripotential)26. ES cells derived from 

human origin have been reported to grow more slowly and require more fastidious 

handling (so there is a greater chance that the human cells may be untowardly altered or 

damaged); there are also evidential differences in propagation and expansion (Smith 

2001). Rapid advancement in human ES cell science may only be possible if human ES 

cells are similar to their extensively characterised mouse counterparts (Solter & 

Gearhart 1999). Otherwise, potential applications may be further off than presently 

imagined. This also rules out relying extensively on animal models of ES cells. 

3.5. Therapeutic and Clinical Use of ES Cells 

Animal studies show the great potential of these cells to treat disease and damage, 

but can only be illustrative of human therapeutic applications. The encouraging result 
from animal studies may not equate to immediate transformation to human ES cell 

research (Thomson 2001). The benefits and failures of human ES cells will result from 

research with human ES cells (using insights gained from animal ES cells), and this 

presumably (and probably inevitably) will be subsequent to primate models (which 

itself is not without its ethical concerns) (Odorico et al. 2001). It is anticipated that 

therapeutic applications will only be possible using human ES cells (because of species 
differences; see Chen et al. 2003). 

3.5.1. Basic Research 

Therapeutic benefits will presumably lag somewhat behind basic and 
developmental research. In vitro study of ES cells will be an important tool for 

understanding and gaining new insight into early human embryonic development, and 
will help researchers make observations of events that are essential to the proper and 

26 Producing a human chimera, as has been achieved using mouse ES cells, would conclusively demonstrate that the cells could contribute to the cells of the entire organism. 
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healthy development of the embryo (Thomson 2001). The understanding of such 

effects will have important ramifications for such fields as IVF treatment, fertility, 

contraception and spontaneous abortions. The ES cell therefore offers an opportunity to 

study an otherwise largely inaccessible period of development (O'Shea 2001). 

There are potential pharmacological uses of ES cells such as in the in vitro study 

of molecular and environmental factors on growth and differentiation of human somatic 

cells (Wobus 2001). This may offer scientific study of embryo-toxic effects of chemical 

and biological compounds and environmental influence and stress. 

3.5.2. Generation of Cells de Novo and the Prospect of Human Therapeutic Progress 

Prospective ES research is directed towards the development of techniques to 

generate specific cells, organs and tissues in vitro, or the in vivo introduction of cells to 

the whole body or specific areas, to repair cells or tissues and replace whole organs, 
damaged by disease or injury. While organ formation in vitro is a far off possibility 
(Thomson 2001 p. 22), the directed differentiation of cell populations, both in vivo and 
in vitro are distinct prospects. 

Research on the controlled differentiation of ES cells has been a fruitful 

enterprise; and indeed, a number of tissue types have been produced (for a review see 
O'Shea 2001). The exciting potential of ES cell research points to treating multi-cell 
deficiencies that at present are not treatable, or treatments remain unsatisfactory. 
Particular interest is given to the treatment of those diseases that are the result of the 
destruction or dysfunction of cells within an organ, or tissue that cannot be easily 
replaced by traditional transplants (such as the central nervous system), or are caused by 

the change to, or failure of a specific cell type. 
The potential treatments arising from ES cell research would also circumvent 

some of the present restrictions affecting present treatments. We are familiar with the 
restrictions on organ transplantation, such as the unavailability of immunological 

matches and the requirement for lifelong immuno-suppressive drugs, and these 
difficulties may be overcome by ES research. Furthermore, therapies may only be 

required to be administered once (i. e. we implant the new cells and they reconstitute or 
repair the damage). 
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Generation of tissues and organs would offer a potential solution to the present 

chronic shortage of availability and donors of such tissues and organs. Creating an 

organ de novo is a tall order, however, and it is far more likely that the remnants of 

existing in vivo organs (or ex vivo) will be used as scaffolding for the transplantation of 

differentiated cells (Solter & Gearhart 1999). 

Ultimately, the study of ES cells may enable the clinical use of other, less 

contentious sources of stem cells (Reubinoff et al. 2000). If researchers can find out 

what makes a stem cell like it is, then this will inevitably aid the isolation and 

characterisation of `adult' stem cells (Vogel 2001c). 

3.5.3. Results so Far... 

The interest in ES cells is their ability to differentiate into cell derivatives of all 

three germ layers even after prolonged culture, that presently distinguishes them from 

AS cells (Amit et al. 2000; Reubinoff et al. 2000; Schuldiner et al. 2000). Although the 

pluripotency of ES cells is undoubted, there are questions of the specific isolation and 

functional integration of cells. Work on this has begun in animal models (for a review 

see Gepstein 2002). 

3.5.3.1. Research Related to Neurones 

ES cell derived neurones have been demonstrated to survive and exhibit at least 

some aspects of appropriate region-specific neuronal differentiation when introduced 

into the developing mouse brain (Brustle et al. 1997). Experiments have shown that 

glial cells (insulating cells) derived from ES cells have resulted in a degree of re- 

myelination in a rat model of multiple sclerosis (Brustle et al. 1999). There are 

promising results showing the experimental treatment and alleviation of the symptoms 

of Parkinson's disease in animal models by deriving functional dopaminergic neurones 
from ES cells (Björklund et al. 2002 implanted undifferentiated mouse ES cells into rat 
brains; also see Kim et al. 2002; & Vogel 2002a). Freed (2002) in a review of ES cells 
in the treatment of Parkinson's disease, speculated that early results with mouse models 
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(particularly Björklund et al. 2002; & Lee et al. 2000), are more promising than the 

problems associated with foetal neurone transplants into affected individuals27. 

Transplanted ES cell lines survive, differentiate and promote recovery in injured 

rat spinal cord (Liu et al. 2000; McDonald et al. 1999). Further to this work, ES cells 

have been isolated and coaxed to produce specific spinal cord classes of neurones in 

vitro (Cassidy & Frisen 2002). If these differentiated cells can be shown to be stable 

and functional, then treatment of spinal cord injuries may be a realistic possibility. It has 

also been possible to differentiate primate parthenogenetic stem cells into neurones and 

heart-like (cardiomyocyte) cells (see below; Vrana et al. 2003) 

3.5.3.2. Research Related to the Heamatopoietic System and Heart 

The reconstruction of the entire haematopoietic (blood) system has been possible 

using ES cells (Rideout et al. 2002; Kyba et al. 2002). Kaufman et al. (2001) have 

shown that ES cell cultures can be induced to form haematopoietic precursor cells, 

which in turn would produce some of the blood cell lineages (Young 2001a; see 
Appendix One s. 2). This research may offer a means of generating supplies of donor 

blood, which can be controlled to be free of contaminants and possibly, engineered to 

be an exact patient match. 
Human ES cells have been directed to form spontaneously contracting cells that 

have structural and functional properties of cardiomyocytes (Frankish 2001; Gorman 

2000; Hescheler et al. 1997; Kehat et al. 2001). Moreover, genetically purified ES cell- 
derived cardiomyocytes have been shown to graft into mice models without the 

development of tumours (Klug et al. 1996). Human ES cells can differentiate into 

multiple types of cardiomyocytes displaying functional properties characteristic of 

embryonic human cardiac muscle. Thus, ES cells provide a renewable source of distinct 

types of human cardiac-like cells for basic research, pharmacological testing, and 
therapeutic applications (He et al. 2003: Vanderlaan et al. 2003). 

27 Although foetal dopamine cell transplants are a promising treatment for Parkinson's disease (Björklund 
& Lindvall 2000), the difficulty in recovering the specific cells is difficult, time consuming and requires large numbers of donated foetal abortions. The cells also appear to have poor survival chances in the 
recipient. Clinical use of foetal tissue transplantation is not without its own risks, with reports of tissue 
overgrowth and tumourgenic formation (Edwards et al. 2000). 
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4. Cloning Technology and Stem Cell Research 

Cloning technology is intimately associated with SC research because of the 

potential use of the technique to create cells and organs genetically matched to the 

donor. This technique also has implications for reproductive technologies - not least in 

the creation of cloned embryos (but here notably for the creation of embryo for the 

derivation of embryonic stem cells). 

4.1. The Concept of Cloning 

Cloning techniques have been proposed to be a means around the prospect of 
immunogenicity of transplanted cells. Embryos could be created through cloning the 

cell nucleus of the patient, SC isolated from the ICM (achieved in animal studies; First 

& Thomson 1998), differentiated in vitro, and then used to treat the cellular damage or 
disease (perhaps to even grow genetically matched organs de novo). The idea is not to 

develop human foetus or later stage human beings, but to harvest the ES cells from 

embryonic stage human beings. 

`Cloning', can be considered in two ways: (1) making a genetically identical copy 
(usually by asexual reproduction) of a cell or organism; or (2) making an exact copy of 
a gene, either by the cell itself (DNA transcription) or genetic engineering. In the 

context of SC research, when a clone is created, it is an unaltered copy of the complete 
genome of the parent cell that can be encouraged to develop into a human individual 
(through embryogenesis). It therefore should be distinguished from (2), which is the 

copying of fragments of DNA. Cloning an individual is not a new or indeed necessarily 
unnatural process (certainly within the microbial world). Furthermore, a type of 
cloning, called `embryo splitting' or twinning, is the process whereby human 

monozygotic twins are formed naturally in utero. 
The recent interest in cloning has come from two lines of research. The first was 

in the use of cell nuclear replacement (CNR) to produce viable animal offspring. The 
first successful, and widely publicised success in this field, was in the artificial cloning 
of `Dolly', a sheep, by Wilmut et al. in 199728. The procedure uses the transfer or 

28 Since then, many animals have been cloned with different degrees of success (see Gurdon & Byrne 2003 for a recent review of cloning technology). 
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replacement of a somatic cell nucleus (in Dolly's case, from the mammary cell of one 

sheep) into an enucleated oocyte. The cloned oocyte is than implanted so that it 

develops to a desired stage or birth. There are other forms of cloning, all of which are 

essentially the same process of transferring, by different means, the nucleus of a 

somatic cell into the vacant nuclear content of an enucleated oocyte (so that it now has a 

full genetic content), and then inducing that oocyte to develop as if it had been 

fertilised29. 

Clones are not identical due to mitochodrial DNA30 (Evans et al. 1999; Millard 

2001). There are inherited diseases associated with this small but significant cellular 

content, which emphasises its genetic importance (Roberts 1999). There are also 

notable phenotypic differences between clones 31 

The main contention that resides in cloning is the intention of the research. 

Reproductive cloning is the use of the technique to create an individual that is gestated 

in utero to birth. The main medical purpose of this research would be to create children 

for biologically infertile couples or couples unable to have children themselves (Burley 

1999; Schüklenk & Ashcroft 2000)32. Reproductive cloning can have therapeutic 

applications such as the objective of correcting heritable abnormalities transmitted 

thorough the mitochondria of the oocyte (see DoH 2000)33 

Therapeutic, or Non-reproductive cloning34, creates an early stage embryo but 

does not have the intention of implanting it in a uterus. Instead, the embryo will be 

studied or used in the derivation of stem cells (which in therapy could be 

immunologically matched to the donor) (Kind & Coleman 1999). It is envisaged that 

29 Somatic Cell Nuclear Transfer (SCNT) (also Nuclear Transfer (NT) and CNR) can be achieved by 
direct transfer (sometimes called substitution) of an isolated somatic cell nucleus into an oocyte; or fusion 
of a somatic cell containing its nucleus, or an isolated nucleus with, an enucleated oocyte (Gurdon & 
Byrne 2003; Humphreys et al. 2001; Tada et al 1997; Wakayama & Yanagimachi 2001; Wilmut et al. 
1997; Wilmut 2002); Embryonic Cell Nuclear Transfer (ECNT) is where the nucleus of an embryo is 
injected into an enucleated oocyte (Meng et al. 1997). Twinning is a natural event where the embryo 
splits to form two identical monzygotic twins; this has also been achieved by artificial means in animals 
(Mitalipov et al. 2002). 
30 CNR embryos are authentic nuclear clones, but in fact genetic chimeras, containing somatic cell- 
derived nuclear DNA (from the donor cell) but oocyte-derived mitochondrial DNA. 
31 See Bhattacharya (2003b); Cohen (2002). 
32 There is also the prospect of creating foetus ̀organ banks' for organ donation, which would call into 
question the moral status of such beings (Schiiklenk & Ashcroft 2000 p. 36). 
3 Mitchodrial disease has been targeted for treatment using oocyte nuclear transfer, where the nucleus 
from an effected egg is removed and inserted into a unaffected enucleated egg. This point was drawn out 
in the Donaldson Report where recommendations were made to permit research into he treatment of such 
diseases (Burley 1999; DoH 2000). 
34 There are calls from scientific corners to remove ̀cloning' from the terminology altogether, instead 
calling it `nuclear transplantation' (O'Mathüna 2002; Stenson 2002). 
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cells and tissue created through the cloning of embryos and derivation of stem cells 

could avoid the pitfalls of allotransplantation donation (requiring immuno-suppressive 

drugs and shortage of appropriate donor organs) or xenotransplantation (i. e. potential 

cross-species transferral of disease). The embryos will perish at most at the 14`h day, 

but normally prior to this, as a consequence of the derivation of SC. However, both 

techniques involve exactly the same starting material and procedures. For this reason, 

some have argued that cloning is properly associated with the ultimate outcome or 

object of the research, not the mechanism or techniques used to achieve that objective 

(Vogelstein et al. 2002). 

ES cell research has been closely implicated with this latter form of cloning. 

Although there is an undeniable link in the two types of cloning `research', I will not 

discuss those issues central to reproductive cloning35. Therapeutic cloning will be 

discussed in the context of creating and destroying human embryos solely for the 

purpose of research. I will contend that the human embryo, regardless of its mode of 

creation, is the same ontological entity, and therefore, if it is legitimate to use embryos 

in research at all, then cloned embryos should have no different status, and therefore 

should not be treated any differently. 

4.2. Animal Cloning 

Cloning research at present is primarily concerned with animal studies. Producing 

cloned animals in combination with transgenics may have medical purposes (e. g. 

breeding animals with transplantable organs; Highfield 2003) or agricultural purposes 

(Tsunoda & Kato 2002). It may also be applied to the preservation of endangered 

species or reintroduction of extinct species (ibid. ), or extrapolation to human biological 

development. 

35 Arguments to prohibit both types of research are common, although Schüklenk & Ashcroft state that 
there are no good reasons to prohibit research in either (2000). The main contention is that because 
therapeutic cloning involves exactly the same techniques, allowing such research will perfect 
reproductive cloning, and thus be an incentive to proceed with it in practice (Holm 2001 pp. 40-42). 
Bernard Williams argues: `... it seems to me that the slippery slope style of argument can carry weight, 
and is to be taken seriously; but that, equally, it need not necessarily carry the day, in the sense of proving 
that the first step should never be taken ... drawing a line ... is a perfectly reasonable reaction, in the right 
circumstances, to the challenge that is indeed imposed by the slippery slope considerations' (1986 p. 191; 
also see Beyleveld & Brownsword 2001 pp. 166-168). 
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The link with human cloning is twofold. Firstly, animal cloning allows scientists 

to research basic science in biology, development and experimental procedures. This 

then can be applied to human developmental biology, cloning and SC research36. The 

second involves the study of the clones themselves. It has become increasingly clear 

that cloned animals are subject to unforeseen genetic abnormalities. Most cloned 

mammals either spontaneously abort before birth or suffer from developmental 

abnormalities during life and the process is also exceptionally inefficient (Dean et al. 

2001; Hill 2002; Humphreys et al 2001; Lanza et al. 2003; Wilmut 2002)37. However, 

it has been shown that seriously defective cloned frog embryos that cannot survive can 

nevertheless provide functional SC (Byrne et al. 2002). 

An important recent report has claimed that using a mouse model of Parkinson's 

disease, ES cells had been derived from a cloned embryo and coaxed in culture to 

differentiate into functioning (and immunologically matched) neurones, and implanted 

into the brains of the affected adult mice (Barberi et al. 2003). 

4.3. The First Huntan Clone? 38 

Cloning a human has been reportedly successfully attempted using human somatic 

cells and oocytes (Cibelli et al. 2001). The most developed clones grew to the six-cell 

stage after a week. Since the clones were created for therapeutic use, the embryos 

would have to develop to at least 64 cells before they would be useful in stem cell 

research (Vass 2001). The experimental procedure was very inefficient (Marshall & 

Vogel 2001). The report is also plagued by controversy, and the results have been 

widely criticised because of experimental flaws (Marshall & Vogel 2001; Stix 2001; 

Talan 2001)39 

36 Stem cell lines have been isolated from cloned monkey embryos (Gottlieb 2001). 
37 The problem may reside in epigenetic changes in the chromosomes which cause gene inaction or 
dysfunction (heritable changes in gene function that cannot be explained by changes in the DNA such as 
DNA methylation and imprinting) (Surani 2001). 
38 Human therapeutic cloning has been over shadowed by the claims of Severino Antinori and Panayiotis 
Zavos and their quest to create the first human cloned baby (Cohen & Carrington 2003; O'Mathüna 
2002). Their research is not aimed at SC therapy and furthermore, these claims have not been published 
or substantiated, and therefore will not be discussed here (McDowell 2003a, 2003b). 
39 It is claimed that primate cloning is difficult because of key changes in molecular biology brought on 
by the cloning techniques (Cohen 2003). Only one live birth of a primate using ECNT has been reported, 
and this has not been replicated (Simerly et al. 2003). These reports are sceptical that human cloning has 
even occurred (Alison et al. 2002). 
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Stem cells have reportedly been derived from a cloned human/animal hybrid 

embryo (Chen et al 2003). The embryo was created by fusing a human somatic cell 

with an enucleated rabbit oocyte. The oocyte was then induced to develop, before cells 

were removed from the ICM. These cells appear to be `stem cell-like', but apparently 

have limited developmental potential and life in culture, perhaps because of an 

incompatibility between the human nuclear DNA and the rabbit mitochondrial DNA 

(Dennis 2002,2003). The embryos were not created with the intention of reproductive 

cloning, and were destroyed in the derivation of the stem cell-like cells. 

5. Limitations on Embryonic Stem Cell Research and Theoretical Solutions 

Most researchers are quick to point out that ES cell research is in its infancy, and 

this may be a reason to establish a regulatory framework now. There are many things 

that we do not understand; there are anomalies and unforeseen occurrences, and often 

research lacks valid or authenticated confirmation (Frankish 2001; Pera 2002). 

Nevertheless, these reports of ES cell progress show promising glimpses of applying ES 

cell research to clinical treatments. There are a number of limitations at present, but 

controlling of cell differentiation, cell selection methods, and the clinically effective 

implantation of these cells in animal models, is a great step forward (Schuldiner et al. 

2000). 

Questions that at present remain unanswered are, firstly, whether animal models 

are an accurate representation of human ES cell models. This will only become evident 

when human models are tested. Secondly, it has not been unequivocally established 

whether the ES cell derivatives are fully functional after transplantation (Smith 2001). 

Finally, the long-term stability of grafted cells has not been demonstrated. In the 

following, I will address specific questions regarding ES stem cells research. 

5.1. The Claims of ES Cell Research are Misleading 

There are reports that some of the most promising results with ES cells may 
require a second critical look. In one case, claims that researchers had created cells 
resembling the islet cells of the pancreas (which produce insulin) were cast into doubt 
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by reports that the cells did not produce insulin in a manner expected of such cells 

(Vogel 2001b). 

Experiments have shown that ES cells have a tendency or bias to form neural cell 

types, but are reluctant to give rise to endodermal lineages (Cassidy & Frisen 2002). 

Furthermore, treatments have not been overly successful in animal models, for example, 

recovery from Parkinson's disease in rats was notable but limited (Vogel 2001 a). 

5.2. Genomic Imprinting 

In mammals, genomic imprinting is a process whereby certain genes are 

differentially expressed depending on whether they are inherited from the maternal or 

paternal germ line. This specific control whereby genes are activated or suppressed is 

essential for normal and complete development. The imprints are altered during germ 

cell formation and then reprogrammed in the early embryo. 
Recently, it has become evident that the status of imprinted genes is altered in 

some mouse ES lines, possibly due to the effects of long-term culture (Cervantes et al. 
2002; Dean et al. 1998). The effects seen in these cells were an increased risk of 
tumour formation and abnormal development in chimeras; Nagy et al. (1993) has 

suggested that the premature death of entirely ES cell derived embryos is due to DNA 

alteration caused by prolonged culture. 

5.3. Tumour Formation 

There is concern that pluripotent stem cells will form tumours. ES cells do form a 
particular tumour (teratoma) when introduced in animal models, because they continue 
to proliferate unless caused to differentiate (Edwards et al. 2000; O'Shea 2001; Paul et 
al. 2002). However, once an ES cell has been differentiated in vitro, it does not seem to 
form tumours or teratomas following transplantation (Morris 2002). 

In the treatment of a rat model of Parkinson's disease, injected ES cells on 
occasion developed into fatal brain tumours (Gardner 2002; Solter & Gearhart 1999). 
Therefore, experimental models so far have shown that the development of teratomas 
from undifferentiated ES cells present in the grafted population is a distinct possibility 
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(Smith 2001). However, by differentiating cells in vitro before transplantation the graft 

can contain tissue specific and pure precursor cells. This does seem to result in 

combating the problem by having no further tumour forming potential (Klug et al. 1996; 

Wobus 2001). Furthermore, the problem may be avoided by engineering a genetic 
failsafe mechanism into implanted ES cells, such as a suicide gene that can be activated 
in the cell should anything go wrong (Solter & Gearhart 1999; Schuldiner et al. 2003). 

5.4. Immune Rejection of ES Cells 

In the case of mouse ES cells and their differentiated progeny, the expression of 

major histocompatibility complex (MHC) proteins, which initiate immune rejection, is 

either absent or greatly decreased compared with adult cells. However, it is still 

possible that ES cell lines derived from unrelated embryos may have a lower, but still 

recognisable, immunogenetic effect, causing the cells to be rejected by the recipient's 
immune system (Drukker et al. 2002). This could be handled in the same way that 

present transplants are, by the administration of immuno-suppressive drugs. These, 

however, have harmful side effects and would have to be taken for the duration of the 

transplant. While the concurrent administration of immuno-suppressive drugs would be 

undesirable, the potential lower rate of graft-versus-host disease may require lower 

doses, thus also reducing the risk of opportunistic infections, drug-related toxicity and 

related malignancies. 

Alternatively, ES cells could be screened for transplantation from a collection of 

cell lines held within a bank. The ES cell-line bank would represent coverage of the 
MHC antigens. One would be able to select cell matches from the bank as and when 
needed. However, Kaufman et al. (2000) point out that, depending on the degree of need 
and match, thousands or perhaps millions of cell lines would be necessary. The same 
authors also point out that minority racial groups may have a lower proportion of 
suitable matches due to genetic polymorphisms. Both of these problems are not 
restricted to ES cell research, and are indeed a major problem of all donor programmes. 

Genetic modification of ES cells may be possible to reduce the effect of the MHC 

proteins (Amit et al. 2000; Edwards et al. 2000; Kaufman et al. 2000; Odorico et al. 
2001). The genes that produce the MHCs may be altered or even deleted entirely. 
However, there is evidence that a `indirect' rejection is possible for cells deficient in 
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MHC antigens, and thus manipulation of the MHC genes may not altogether remove the 

rejection response (Kaufman et al. 2000). It may therefore be necessary to tailor the 

modified MHC cells for each recipient. However, the creation of the `universal donor 

cell' may also leave the resulting tissue (because of the very purpose of MHC 

molecules) more susceptible to infections and tumours, because of the reduced MHC 

protein production (Vogel 2002b). 

Therapeutic cloning to create embryos to procure ES cells is a fourth possibility 
(Edwards et al. 2000; Kaufman et al. 2000). Munsie et al. (2000) derived pluripotent 

ES cells from CNR mice embryos, and this was followed by Wakayama et al. (2001) 

deriving specialised cells from cloned ES cells, and then using them to create chimaeric, 

apparently healthy, offspring. Parkinson's disease has also been treated using this 

method (Barberi et al. 2003). Therefore, cells could be cloned from the recipient, but 

such an approach is dogged by the apparent genetic (and biological) instability of 

cloned animals, therefore causing concern for the appropriateness of cloned cells. 

While the illness and defects seen in some cloned animals is obvious, there may be less 

detectable errors in clonally derived ES cells (Humphreys et al. 2001). Bearing in mind 

the high levels of foetal abnormalities and perinatal mortality involved in cloning, it will 

be important to demonstrate that any ES cells derived in this way are not compromised 
(Smith 2001). 

6. The Use of Embryos in Research 

The act of removing the cells from the ICM necessarily results in the destruction 

of the embryo and halts any further development. Even if the embryo could be 

preserved in taking the cells (such as in the present technique of removing cells for 

preimplantation diagnosis), there would be concerns over the health of that embryo as a 

consequence of the research manipulations, and therefore suitability for implantation for 

development (McKie 2002). In the event, most research policies recognise the concern 
for this latter possibility and prohibit the implantation of research embryos (see Chapter 
Four section 3). So we must assume that the research will result in the destruction of 
that embryo. It must be borne in mind that stem cell research and the application of 
therapeutic cloning applies only to the embryo of around 5-7 days old. Research 
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involves utilising human embryos in vitro, with no intention to implant within a uterine 

environment. 

6.1. Types of Embryo 

The embryo may be simply seen as the first stage in the development of the 

mature being. However, how this entity first comes into being, and the developmental 

potential that it possess (biologically and situational), is often used to separate types of 

embryo. 

6.1.1. IVF Embryos 

Embryos created by in vitro fertilisation (IVF) are created either specifically for 

research or for a fertility project; the latter can be donated to research. It is important to 

recognise that fertility treatment itself was the result of research on donated gametes and 

embryos (Edwards 2001). These embryos only differ in the specific intention of their 

creation. In the case of fertility projects, the in vitro embryos are selectively implanted 

and those remaining are frozen for future use, donated to another couple, or destroyed. 

Embryos used in research, on the other hand, are either destroyed in the process of, or 

subsequent to, research. ES cells have been isolated from human IVF embryos 
(Thomson et al. 1998). 

6.1.2. Cloned Embryos 

Cloned embryos are essentially the same type of thing as an IVF embryo. The 
difference being that the former has not gone through a process of fertilisation. The 

main problem with cloned embryos is that the technique uses developed somatic cells 
which are reprogrammed in the cloning procedure. They may therefore contain 
chromosomal modifications (genomic imprinting) that are incorrectly switched on or off 
causing the cells to be compromised. 
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Cloning can be achieved through a number of means, the similarity between all of 

them is that an enucleated oocyte is modified to contain the nucleus from a somatic cell, 

then induced to develop as a fertilised egg would. If kept in vitro for research purposes, 

development, in the same way as an IVF embryo, will cease in around 14 days. These 

embryos can be implanted and developed to term. This has been reportedly achieved in 

a number of animals (and claimed in humans). ES cells have reportedly been isolated 

from a human clone (Chen et al. 2003). 

Human cloning is controversial for other reasons apart from the destruction of the 

cloned embryo in therapeutic research. These issues concerning the intention of 

reproductive cloning will not be addressed in this thesis; but I will argue that the cloned 

embryo for the intention of therapeutic research is essentially the same type of embryo 

as the IVF embryo (Hansen 2002)40. However, I will also have to show that no embryo 

deserves full moral status, otherwise all embryo research would be prohibitedal 

Therefore, in medical research, if it is justifiable to use the latter because of its intrinsic 

status, then it will also be justifiable in the case of the former (not withstanding the 

genetic stability of the cloned embryo and the potential limited medical applications). 

6.1.3. Parthenotes 

One further source of ES cells is from artificially created parthenotes. Parthenogenesis 

('virgin birth') is the process by which an oocyte can develop into an `embryo' in the 

absence of the male gametes. (There is evidence of totipotency in some animal species, 

where parthenotes have developed to maturity in vertebrates, and to advanced stages in 

mammals, see Mann 2001). The eggs divide on their own as though they had been 

fertilised by a sperm. Parethenotes are limited to the female genome because the oocyte 
is stimulated to develop before it ejects half of its DNA (as happens normally, so as to 

accommodate the male DNA content). It may be possible to create male derived 

parthenotes by inserting two male gametes into an egg whose own DNA has been 

removed (Vrana et al. 2003). 

40 For discussions of these wider issues, see Coors 2002; Hansen 2002; Kind & Colman 1999; Lanza et al. 
2000; Rehmann-Sutter 2002; Savulescu 1999. 
41 For an account of this latter interpretation, see Coors 2002. 
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Human parthogenesis can be caused artificially by electrical or chemical 

stimulation of the oocyte. The parthenote often cleaves for several divisions. During 

early divisions, it behaves exactly like a normal embryo. This is because the early 

embryo only relies on the activity of the maternal DNA. As soon as the paternal DNA 

is required, the parthenote, lacking this nuclear content, ceases development (see Cibelli 

et al. 2002). The parthenote can have a normal karyotype and is capable of deriving 

chimeric and apparently normal offspring in animals, however, up to now no 

mammalian parthenote has been taken to full-term. In humans, the parthenote fails to 

develop to full-term, but closely resembles normal early embryonic development. 

Cibelli et al. (2002) and Vreana et al. (2003) have succeeded in isolating 

apparently normal primate ES cells from artificially created primate parthenotes. These 

ES cells have been shown to derive all three germ layers and generate specialised 

somatic cell types. Human parthenotes have been created and stem cell-like cells 
derived from them (Lin et al. 2003). However, these cells had a limited proliferative 
life and therefore, may not have the same potential as other human SC (Dyer 2003; 

Westphal 2003). 

6.1.4. Chimeras 

Chimeras could be used to circumvent the problem of human donors of oocytes 
and the problems that may go with this (particularly the potential exploitation of 
women, see Cohen 2001 pp. 212-217; Cloman & Kind 2000; McKinnell 2002). Instead 

of using human oocytes, animal oocytes could be used to create human ES cells (by 

creating human-animal embryos but not implanting them), by replacing its nucleus 
(through CNR) with a human somatic nucleus (Chen et al. 2003). Perhaps more 
immediate would be the experimental injection of human ES cells into animal embryos 
to investigate differentiation (Karpowicz 2003). At present however, it is not envisaged 
that there will be an immediate medical/research application (DeWitt 2003). 
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6.2. The Potential of Embryonic Stem Cells 

Animal models of the potential therapeutic potential of ES cells should be viewed 

with continued caution, despite the evident promise. There are presently theoretical 

limits to the prospective uses of ES cells also, but there are proposed ways around these. 

The important results from animal studies is that ES cells can display a terminally 

differentiated, physiologically mature phenotype and exhibit normal physiological 

functioning in vitro and in vivo (Bain et al. 1995; Soria et al. 2000; Wobus et al. 1991). 

We therefore have to decide whether there are: (a) alternatives to embryonic 

research and; (b) whether there is sufficient research evidence to warrant the continued 

use of human embryos. We also have to look at the potential consequences that may 

befall stem cell research if we decide on a moral basis that embryo research should not 

proceed. 
If we take the first question as to the alternatives, then we have to now turn a 

critical eye to the success and failure in other avenues of stem cell research. Whether 

parthenogenetic stem cells (if considered as an ethically acceptable alternative41), will 

suffice remains to be conclusively shown, although studies suggest that such cells may 
be clinically significant in research (Cibelli et al. 2002). 

Success in the application of alternatives to embryo research would give a boost 

to the prohibitive stance from the pro-life position. The application of cord blood 

derived SC has been widespread and therapeutically valuable for some time. Foetal 

neural transplantation from aborted foetuses has been shown to work in animal models, 

and there has been limited success in human trials (Björklund & Lindvall 2000; Freed et 

al. 2001). Claims, however, that primate research could replace human ES research are 

not valid because of species differences (and the morality of using primates in such 

research). Therefore, policy makers must look equally carefully at the alternatives to 

ES cells. 
Equal attention should be paid to the reports that reject the potential of ES cells, 

and those that support their success. If nothing else, on these grounds we should be 

careful to monitor that what is being reported on both sides stands up to scientifically 
rigorous vindication; and neither side's potentially beneficial development is dismissed 

out of hand. 

42 See Dyer 2003; Holden 2002; Weiss 2003; & Westphal 2003. 
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For these reasons, there is widespread support for the continued use of human 

embryos in stem cell research, and indeed that it might be essential to pursue this 

direction of study for realising the therapeutic potential of stem cell research (Amit et al. 

2000; Lanza et al. 2001). Anderson et al. (2001) and Pera (2001; 2002) argue that the 

experimental proof of pluripotentiality has not been met in foetal or AS cells. This 

further suggests that there is still no alternative cell type with equivalent properties; and 

indeed, at present, there is no alternative equivalent to ES cells. 

At the very least, policy makers should be prepared to concede that ES cell 

research may be necessary because ̀ ... we do not know enough about adult stem cells or 

ESC [ES cells] to make dogmatic statements about the limitation of either' (Prockop 

2001 p. 11). Therefore, to maximise research progress, we should be prepared to pursue 

concurrent research in all fields of stem cell science and not play up to unrealistic levels 

any particular avenue of research (Edwards et al. 2000). 

If ES cell research is necessary for the advancement of stem cell research per se, 
then the prohibition of such research will slow up possibly promising treatments or even 

mean that stem cell research benefits are never realised. This will have a detrimental 

effect on those people requiring urgent treatment. But then, the potential benefits of 

science should not dictate what we are prepared to justify in the absence of moral 
justification. Scientists cannot alone decide what is justifiable, and it is up to scientists 
in partnership with others, to define the ethical limits that should be permitted. 

There is, of course, strong resistance to the use of ES cells because of the source 

of those cells. At one end are objectors who maintain that regardless of the potential 
benefits of ES research (and they are prone to point out that the benefits are only a 

possibility) there can be no justification for destroying human life. At the other end are 

objections from those who hold that ES cells are fundamentally flawed as a therapeutic 
tool, and regardless, SC from other sources are sufficient, if not better than, ES cells. In 

the next section I will evaluate the claims for the superiority (or lack) of potential from 
less contentious sources of SC, and will concentrate on AS and CBS cells. I will not 
consider SC from foetuses, because although embryonic germ cells may show 
therapeutic promise, they are not without controversy in their derivation, and for this 

reason they may not be an acceptable alternative. 
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7. Non-Embryonic Stem Cells 

Stem cells can be isolated from other sources other than embryos. In the 

following I concentrate on those from cord blood (also see Appendix One s. 2) and 

somatic tissue (AS cells) (see Appendix One s. 2 for an account of foetal stem cells). 

7.1. Stem Cells From Cord Blood: Therapeutic Applications 

Cord blood (CB) can be collected at birth from the umbilical cord that is routinely 
discarded (Annas 1999; Senior 2001; see Appendix One s. 2). These cells have been 

commonplace in the treatment of blood disorders in young children (Ebrahim 2002; 

Glukman 2000; Wynter & Testa 2001). Furthermore, these cells have a reduced risk of 

graft-versus-host disease (Kirr 2001; Rygaard & Lindenburg 2002); although even a 
limited reaction may require a degree of matching. 

The possibility of the presence of pluripotent haematopoietic and mesenchymal 

stem cells (see below) in CB has an important therapeutic potential (Erices et al. 2000); 

due to its ease and relatively low degree of contention in collection (Donaldson et al. 
1999; Proctor et al. 2001; Sugarman et al. 1997). The cells in the CB have been 

reportedly used to treat brain damage induced in animal models by directing them to 
differentiate into neurones in vitro or introducing undifferentiated cells in vivo (BBC 

News Online 2001; Labat 2001; Young 2001b). 

The main problem with CB research is that the SC may have a limited potency, 
that they cannot be collected retrospectively (which can be overcome by banking the 

cells), and the limited yield of cell in any one collection, which can be countered by 
improved collection protocols and in vitro expansion of cells (Rogers & Casper 2003). 
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7.2. Stem Cells from Somatic Tissue: `Adult'3' Stem Cells and Therapeutic 

Applications" 

SC from somatic tissue may not be as restricted in proliferative and regenerative 

potential as was once thought. In the past, paradigms of the differentiation of these cells 

have been of two types: (1) mature cells derived from embryonic development and now 

`fixed' in a particular organ or tissue; and (2) linear and irreversible pathways linked to 

homeostasis. 

However, recent progress in somatic stem cell research has shown that cells 

removed from their specific tissues are capable of adapting to the new cellular niche. 

These AS cells may be highly plastic in differentiation and can seek out damaged 

tissues and repair them (Prockop 2003)45. A clear benefit of AS cells would be their use 

in autologous donation/transplantation and their lack of contentious use. 

The potential of somatic cells may be explained either by: (1) cells that are 

capable of reversing their differentiated state to becoming primitive multi- and pluri- 

potential stem cells (i. e. de- then re-differentiation) (Blau et al. 2001; Fuchs & Segre 

2000; Morrison 2001; Orkin 2000; Robey 2000)46; (2) tissue specific stem cells (multi- 

and uni- potent) existing in different and distinct organs and normally confined to that 

niche, but able to trans-differentiate according to the new context in which they are 

placed (i. e. tissue specific multipotent stem cells that share similar, but distinct 

properties throughout the organism) (Rosenthal 2003; Weisman 2000a) or; (3) true 

pluripotent stem cells existing in postnatal organisms which can cross lineage 

boundaries to become differentiated cell types47 (Verfaillie et al. 2002 pp. 383-385). 

The jury is still out as to the precise mechanism (Clarke & Frisen 2001; Poulsom et al. 

2002; Verfaillie et al. 2002). If there are pluripotent cells present in the adult, then these 

43 Stem cells from somatic tissue is often termed as ̀ adult' stem cells. This is incorrect as stem cells from 
somatic tissue can be theoretically derived from any somatic tissues, and not just those in adults. as For reviews see Almeida-Porada et al. 2001; Eridani 2002; Kuehnle & Goodell 2002; Presnell et al. 
2002; Wulf et al. 2001; Clarke & Frisdn 2001; Poulsom et al. 2002; Preston et al. 2003; & Weissman et 
al. 2001. 
as This was most dramatically established by the successful cloning of a mammal from the nucleus of an 
adult tissue cell (Wilmut et al. 1997) and demonstrated that the somatic cell nuclei could be 
reprogrammed to a truly totipotent state, suggesting that no somatic cell loses its stem cell capacity. 46 This is clearly demonstrated through CNR whereby somatic cell nuclei can be transplanted into 
enucleated oocytes to give rise to entire organisms (Blau et al. 2001). 
47 See reviews of recent progress: Blau et al. 2001; Clarke and Frisen 2001; Fuchs & Segre 2001; 
Lemischka 1999,2001; Morrison 2001; Rosenthal 2003; Stocum 2001; Weissman 2000b; & Poulsom et 
al. 2002; 
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would be truer stem cells than the cells of the ICM, since the latter do not persevere 

indefinitely (Eridani 2002). 

Regardless of the mechanisms, in the in vitro and in vivo state, evidence suggests 

that at least some somatic (stem) cells are susceptible to differentiation when removed 

from their normal niches and transferred to a new site; somatic stem cells can adjust 

their properties according to their surroundings (Fuchs & Segre 2001). These rare cells 

(as opposed to those in obvious sites of high turnover) may be activated in vivo after 

tissue injury or other pathological conditions (Presnell et al. 2002). 

For these reasons, it is argued that stem cells must be described by their function, 

and not by the tissue they reside in (Kooy & Weiss 2000); and therefore, most, if not all 

stem cells share an intrinsic genetic programme that is not present in non-stem cells 
(Chu & Gage 2001). Because these cells can `adapt' to new cellular niches by 

reprogramming (cloning), cellular commitment and subsequent re-commitment may 

therefore be a function of epigenetic (genetic) restraints. The reason why ES cells are 

pluripotent may then be because they express most genes at once (or no gene expression 
indicative of cell commitment), and subsequent non-DNA modification of the genes 

causes commitment to cell lineage (Clarke & Frisen 2001). 

Somatic stem cells have been known to migrate towards and take up residence in 

a tissue that has been damaged in some way and contribute to its repair and regeneration 
(Rosenthal 2003; Vats et al. 2002). AS cells would also be of particular interest in 

autologous cell therapy (using the patient's own cells) because of the avoidance of 
immunological matching (Clarke & Frisen 2001). There is also evidence that they can 
be genetically manipulated (Farley 2003). There are numerous reports of progress in 

somatic stem cell research. The following are perhaps the most significant. 
Bone marrow (BM) contains at least two distinct populations of stem cells: 

mesechymal and haematopoietic stem cells (HSC) (Abkowitz 2002; Clarke & Frisen 

2001). HSC48 (also from the spleen, peripheral blood system, and liver; see Körbling et 

al. 2003) have been used successfully for some time in treatment of blood disorders (for 

review see Blau et al. 2001; Lemischka 1999). HSC can be genetically modified, which 
may circumvent problems of allogenic donation (BBC News 2002). They have been 

used to some success in autologous treatment of patients with differentiated muscle 
cells for heart damage (ibid. ). Partial recovery in mouse models of Duchenne's 

48 For review see Bonnet 2002; Gunsilius et al. 2001; Little & Storb 2002; Orkin 2001. 
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muscular dystrophy have been reported by injection of HSC (Gussoni et al. 1999). 

Furthermore, human trials have demonstrated partial recovery from liver damage 

(Lagasse et al. 2000); and chronic ischaemic heart failure (Perin et al. 2003b). HSC 

have also been differentiated into endothelia precursors (that can be used to treat ocular 

degenerative disease in murine models) (Otani et al. 2002; Powell 2002; Senior 2002); 

and epithelial cells of the liver, gastro-intestinal tract, lung, and skin (Alison et al. 2000; 

Körbling et al. 2003; Krause et al. 2001; Schwartz et al. 2002). HSC can also be 

genetically manipulated and expanded in culture (Farley 2003). 

Mesenchymal stem cells49 (MS Cells) (marrow stromal cells; found in the bone 

marrow) normally give rise to the various connective tissues, notably the bone and 

adipose (fatty connective and insulating) tissue (Vats et al. 2002). MS Cells have been 

isolated from humans, and can generate differentiated non-mesenchymal related cells 
(Pittenger et al. 1999; Sanchez-Ramos et al. 2000; Woodbury et al. 2000). There is 

evidence that they may be pluripotent (Clarke and Frisen 2001; Jiang et al. 2002; 

Verfaille et al. 200250), although, it is thought that this may only be a rare population of 

cells in the BM (Rosenthal 2003). It is also evidence that MS Cells cause little or no 
immune reaction (Lodie et al. 2002; Westphal 2003). 

Neural stem cellss' (NSC) have been isolated from the human brains of living and 
dead individuals, and have wide implications for treating certain neurological diseases 

(see Clarke & Frisen 2001; Stendler & Pincus 2002). They have been shown to migrate 

and home to specific sites of damage or regeneration in the brain (for review see Blau et 

al. 2001). NSC can give rise to all three major cell types of the central nervous system 
thus categorising them as at least multipotent to that lineage and have been used in 

autologous treatment of Parkinson's disease with some promising results (Wesphal 

2002a). In mice, adult NSC have been injected into models of multiple sclerosis and 

shown tentative results of recovery (Pilcher 2003a; Pluchino et al. 2003). NSC have 
been differentiated to become muscle cells, skeletal myotubes (Galli et al. 2000), and 
blood cells (Bjornson et al. 1999), providing evidence that NSC may be pluripotent 
(Clarke et al. 2000; Clarke & Frisen 2001). Neural stem cells have also been isolated 

49 For review see Miguell et al. 2001; Pittenger & Marshak 2001. so Verfaillie and co-workers called these cells Multipotent Adult Progenitor Cells (MAPCs). The cells 
could become most of the cell types of the developing being when injected into mouse embryos. 51 For review see Clarke et al. 2000; Gage 2000; Kennea & Mehmet 2002; Stendler & Pincus 2002; 
Vescovi et al. 2001. 
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from a human cadaver brain (Paler et al. 2001) - which may provide an additional 

source of AS cells for therapy. 

Other significant progress has been made with Skeletal muscle stem cells 52 which 

normally operate to regenerate muscle damage. They have also been shown to 

differentiate into heamatopoietic cells (Jackson et al. 1999); and to repair damaged 

myocardium (heart cells) in human trials (Pagani et al. 2003). Stem cells from skin 53 

are responsible for the high turnover of the epidermis. Human skin cells have been 

differentiated into new blood vessels (BBC 2002); and cow skin cells into beating heart 

cells (Coghlan & Young 2001). These cells may be at least multipotent (Toma 2001). 

Skin cells, being an easily accessible source of stem cells, would have clear advantages 

to less convenient and contentious sources. 

Stem cells have been isolated from teeth that have differentiated into neural cells, 

adipocytes, and odontoblasts in vitro; and bone formation in vivo (Miura et al. 2003; 

Zandonella 2003). These cells have the advantage of being accessible and providing a 

plentiful source of stem cells for therapy (Josefson 2003). There has also been 

significant progress in the treatment of heart diseases using AS cells (Kereiakes 2003; 

Perin et al. 2003a; Strauer & Kornowski 200354) 

7.3. The Problem with AS Cells 

Until it was allegedly demonstrated that AS cells could differentiate into unrelated 

phenotypes, it was assumed that only ES cells had the potential to become different cell 
types. The evidence present above is claimed to show that this is not the case. 
However, despite this evidence for the existence of at least multipotent AS cells, there 

are several questions to be addressed before the development of clinical applications 
(Kuehnle & Goodell 2002). The difficulty with somatically derived stem cells is their 

paucity in parent tissues (Endani 2002; Jones 2001), heterogeneity, and technical 
difficulties in their identification and isolation (Blau et al. 2001; Rosenthal 2003). 

52 For review see: Deasy et al. 2001; Goldring et al. 2002. 
53 For review see: Janes et al. 2002 
sa SC may also be present in the pancreas (for review see Bonner-Weir & Sharma 2002); liver (Forbes et 
al 2002; Fuchs & Segre 2000), lung (Otto 2002), gastrointestinal tract (Brittan & Wright 2002), and heart 
(Hughes 2002). 
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Furthermore, there are concerns as to the accessibility of some somatic stem cells in 

adult tissues and organs (Vats et al. 2002). 

However, the main concern with AS cells is that some of the results are open to 

different interpretations, erroneous results and lack repeatability (Rosenthal 2003). 

These considerations seem to be underplayed (or hyped) by those who oppose ES cell 

research. While these cells may be exceptionally important for therapeutic application, 

the plethora of reports in recent years has lacked authentication or functional analysis 

(Anderson et al. 2001). Castro et al. (2002) have shown that contrary to earlier reports 

(Brazelton et al. 2000; Mezey et al. 2000), pluripotency may not be a general 

phenomenon55. Likewise, Wagers et al. (2002) reported that there was little evidence 

for the developmental plasticity of HSCs (also see D'Amour & Gage 2002; Morshead et 

al. 2002 for discussion). In 1999, it was reported by a group that they could not repeat 

earlier reports that cells from brain could become blood cells (D'Amour & Gage 2002; 

Vogel 2002c); and McKinney-Freeman et al. (2002) reported that their earlier claims 

that adult muscle stem cells could become blood cells (Jackson et al. 1999), was in fact 

due to rare blood cells in the culture (see Vastag 2001). The claim that fat-like cells 

(adipose tissue) could become cartilage (Zuk et al. 2001), bone and muscle has been 

cast in doubt (Vogel 2001a). Reports that NSC form brain cells were not authenticated, 

and the cells had a limited lifetime in culture (Vogel 2001 a). Furthermore, claims that 

embryonic-like SC can be derived from bone marrow (Kruse et al. 2001) had not been 

independently validated (Vastag 2001); and it is evident that bone marrow SC could 

not, contrary to previous reports, become functional heart cells (Burgermeister 2003). 

In 2002, two separate research groups concurrently (Terada et al. 2002; & Ying et 

al. 2002) reported that the reason for some HSCs and NSCs adopting the phenotype of 

other cells was due to cell fusion with embryonic stem cells that are present in culture to 

support the AS cells (Gillis 2002; Lichtarowicz 2002; Mayor 2002; Wurmser & Gage 

2002; Vassilopoulos et al. 2003; Wang et al. 200356). Furthermore, these cells contain 

an irregular karyotype, probably making them unsuitable for therapeutic and clinical 
application (Highfield 2002). However, Tran et al. (2003), Jiang et al. (2002) and 

ss This it has been subject to counter-claims (Mezey et al. 2003; Theise et al. 2003; and replies by Castro 
et al. 2003 & Wagers et al. 2003). These comments generally are of the opinion that no assumptions of 
AS cell plasticity should occur, and that far more research is required to conclusively argue that AS cells 
will be clinically useful. 
56 ̀ .. it seems questionable whether HSCs really have any differentiation potential other than the blood 
lineages ascribed to them traditionally' (Wang et al. 2003; also see Pilcher 2003b). 
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Alison et al. (2003) have shown that human bone marrow derived stem cells do seem to 

differentiate (albeit rarely), and this is not always the result of fusion (also see Pilcher 

2003b; Preston et al. 2003). Most recently, Alvarez-Dolado et al. (2003) has show that 

in vivo circulating BM stem cells fuse with various organs, but retain their BM 

molecular markers, leading researchers to assume that they have transdifferentiated. 

They found no evidence that this was the case. (This finding is implicitly corroborated 

by Weimann et al. 2003). 

The important questions to ask are therefore whether AS cells do in fact 

differentiate, the mechanism of this57, and their functional usefulness in vivo and in vitro 

(Anderson et al. 2001; Preston et al. 2003; Prockop 2003). The main question is 

whether the differentiation of AS cells in culture is actually due to a single multi- or 

pluri- potent stem cell, and whether this is a normal event of the cells behaviour. 

(Indeed, neurones suitable for treating Parkinson's disease have yet to be identified, 

which is unlike ES cells; BBC News Online 2003b). It is important to determine 

whether there are tissue specific stem cells or actually one or two discrete stem cells that 

provide the regeneration and turnover of all somatic tissues. 

S. The Emerging Concept of the Stem Cell: Entity or Function? 

Since the isolation of human SC from embryos and foetuses there has been a rush 

of reports claiming the discovery of stem cells in tissues and organs typically regarded 

as non-self-renewing, slow self-renewing, or with a limited capacity for repair from 

somatic tissue. From this it has been proposed that ̀ stem-ness' should be made broader 

and applicable to a function that can be induced in cell types, rather than a single and 
discrete entity (so contradicting definitional delineation of ES cells from other types of 
cell). The proponents of this view argue that because all cells from a single being have 

the same genome, different phenotypes (although the genotype remains the same) are 
expressed by evidently temporary or reversible structural and chemical modifications to 
the DNA - therefore there is a functional/developmental relationship between all SC. 
This is borne out by the observation that any differentiated somatic cell can be 

57 For review see Tosh & Slack 2002. 
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reprogrammed to become totipotent through CNR, thus have a `blank canvas' with 

regards to the expression of its genome. 

This had led to a description of the ̀ stem cell' as a discrete in vitro artefact (Kooy 

& Weiss 2000). It is emerging that the functional characteristics of the stem cell, 

whether derived from the embryo or adult, are recognised `... not necessarily by what 

they do in their dependent tissues within an organism, but rather by what they can do in 

the laboratory' (Robey 2000 p. 1489). For example, the ES stem cell only exists as 

truly pluripotent in vitro (in vivo their pluripotency is transient). Why then should AS 

cells be considered any different in vitro? Only AS cells are present throughout the life 

of the being and therefore may be the only true stem cells that exist in vivo (Watt & 

Hogan 2000). 

There are emerging structural attributes that are associated with all stem cells, 

such as cell surface markers and telomerase activity, but to differing degrees. 

Identification and characterisation of these will be important to isolate somatic SC and 

to validate their (functional) characteristics (Donovan 2001). This would point to the 

stem cell being a definitive entity at the molecular and morphological level. Stem cells 

should be defined by their end state; as opposed to where they came from, because it is 

their ability to differentiate wherever they are put that determines the potential (Moore 

2001). 

9. Comparison of Different Sources of Stem Cell 

The resolution of the discrepancies between different types of stem cell is 

fundamental to this thesis. If the research with, for example, AS cells can progress and 

promise as much research and therapeutic potential as is claimed by protagonists against 

embryo research, then the debate is effectively killed off. 
However, true pluripotency of only ES cells has been shown in mouse models (by 

inserting pluripotent stem cells into mouse embryos), and their in vitro differentiation 

potential is at present superior to those of other sources (for review see Grosschedl & 
Watt 2001). ES cells are also the easiest to grow and expand in culture and show a high 
degree of stability (Lovell-Badge 2001 a). 

AS cells, on the other hand, are not yet comparable with the potential of ES cells. 
Despite claims to the contrary they have not been shown to be pluripotent (Antoniou 
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2001). In many studies, the origin of the putative pluripotent cell is not clear, there is 

little or no evidence that the cells are immortal, the differentiation occurs in a limited set 

of conditions at low frequency, and there is no evidence to support the clonal origin of 

differentiated cells (see Verfaillie et al. 2002). On the other hand, there are clear 

benefits of using AS cells, such as the accessibility of certain sources (e. g. skin) and the 

immunological compatibility of autologous treatment (Rosenthal 2003). 

However, a cautious approach should be taken to evidence of the plasticity of AS 

cells due to questions about erroneous reports (Daley 2002); and lack of repeatability or 

authenticity of results (Alison et al. 2002; Holden & Vogel 2002a; Wells 2002). There 

is relatively little evidence to authenticate AS cell claims, with few published results 

meeting the rigorous criteria for the identification of such cells (D'Amour & Gage 

2002; Weissman 2002); the significance of AS cell research progress is therefore 

difficult to assess (Andrews et al. 2001). Despite notable progress, AS cells are still 

hard to isolate and difficult to grow in culture (Holden & Vogel 2002a). Furthermore, 

research on AS cells will require in some cases the donation of organs and tissues 

(which arguably may be put to better use in transplantation). Other human organs and 

tissues, such as that from the brain, may be difficult obtain for research purposes and 

therapy (Gardner 2002). 

While supporters of AS cell research promote their superior progress of over that 

of ES cell research (especially in therapeutic treatments) (Daley 2002), they fail to 

realise that human ES cell research lags behind other forms of stem cell research 
(CARE 2001), because of the controversial derivation of cells, and not because of the 

science. They also fail to recognise that the great deal of progress made in SC research 

originated in ES cell research, and continues concurrently through ES and AS cell 

research. (It has been argued that on the basis of promising pre-clinical evidence, 
therapeutic trials of ES cells in neuro-degenerative disease may be imminent (Rosenthal 

2003)). Furthermore, opponents of ES cell research have seized on any suggestion of 

plasticity in AS cells, sometimes hyping or disregarding validation in AS cells to make 
the case that ES cells are unnecessary (Holden & Vogel 2002a). 

It is also contended that some pro-ES cell scientists, patient advocacy groups, and 
politicians have exaggerated the prospects for immediate clinical impact if ES cell 
research is pursued with vigour (Daley 2002). Furthermore, reports have stated that AS 

research has been misleadingly `discredited' or is being `hushed up' in the scientific 
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press58. The rejection of ES research clearly is supported by `pro-life' groups (and 

some reputable scientists may also be of this position) (Preston et al. 2003). 

In fact, relatively few researchers have either dismissed the potential of ES 

research in light of somatic cell progress, or more importantly, publicly stated that the 

former should be sacrificed for the sake of somatic cell research59. The main problem, 

which both sides are guilty of, is that in policy debates (because so much is at stake), 

non-peer-reviewed claims are being made with increasing frequency (Check 2002). All 

SC claims should be assessed on an equal, timely and peer-reviewed manner (Brivanlou 

et al. 2003). 

Most researchers and policy documents are quick to acknowledge the controversy 
in embryo research, but are equally adamant that progress in therapeutic SC research 

would either be severely hampered, or at least held back without ES cell research 

(Nature Neurosciences Editorial 1999; Hescheler & Fleischmann 2001). Moreover, AS 

research should not be considered a scientifically (and therefore, ethically) acceptable 

alternative, because the therapeutic benefits of all SC research are dependent on 

continued and concurrent progress. Furthermore, the dramatic reports of the versatility 

of AS cells must be tempered with a note of caution (Check 2002; Rosenthal 2003). 

The prospective benefits of each should therefore be conveyed as a realistic, but 

potentially distant goal; and not overly played to win the political debate60 (Byrne & 

Howells 2003; Paul et al. 2002; Verma 2001a, b). A number of reputable researchers 

agree that ES cell progress offers at present the greatest prospect and most flexible 

approach for rapid therapeutic application (Alison et al. 2002; Lanza et al. 1999; Moore 

2001; Orkin & Morrison 2002). Furthermore, the results from ES research may 

enhance the use of somatic stem cells (Perersen & Terada 2001; Rosenthal 2003; Verma 

2001a; Weissman 2002)61. Some have gone as far as to argue that some benefits of 

stem cell research cannot progress without the support of ES research (Solter & 

Gearhart 1999), while a more moderate view sees at least all research progressing 

concurrently and progress being complementary (Gavaghan 2001; Lovel-Badge 2001b; 

58 See http: //www. i-sis. org. uk (accessed June 2003). Although this claim can be countered with the equal 
publication of reports from both sides (see Alison et al. ' 2003). 
9 Some have concluded that there are no differences between ES cell research and IVF research and fertility treatment (Edwards 2001; & Lovell-Badge 2001a) 60 In which stake holders (who may underplay or overplay recent developments) and potential benefactors 
ce. g. patient advocacy groups) should be made aware (Daley 2002) 1 For example, an ̀ immortality' gene has been reportedly isolated from mouse ES cells (Chambers et al. 
2003). It is hoped that this research could contribute to turning somatic stem cells immortal 
(Bhattacharya 2003b). 
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Morris 2002; Papaioannou 2001; Petersen & Terada 2001)62. Advocates of this latter 

view argue that without a full picture of stem cell science, it would be unwise to hastily 

implement ES cell limiting policies (Mayor 2002; Wurmser & Gage 2002). 

Conclusion 

Stem cells are recognised by their in vitro capacities for clonogenicity, and 

dedifferentiation. This, it would seem, is dependent upon their properties in vitro, and 

on this basis that ES cells would seem to be at present the best hope for rapid progress 
in SC therapies. Coincidentally, these stem cells also cause the most controversy. 

The argument for embryo research can be set out consistently with the evidence 

accordingly: (1) stem cells are discrete entities depending on where they are derived or; 

(2) all stem cells are essentially the same. The properties of SC are, however, unclear. 

If (1) is correct, then it is clear that concurrent research is necessary in all types of 

research if progress is to be made rapidly towards therapeutic goals (because it has not 

been determined which source is scientifically best). If (2) is correct, then ES cell 

research is necessary for rapid progress in isolating and utilising AS cells from less 

controversial sources (because ES cells are the best characterised). 

There are benefits and disadvantages in all stem cell types, involving issues of in 

vitro culture, potency, tumour formation, functional and stable progeny, and 
immunogenetics. Likewise there are issues of validation and repeatability in all types of 
SC. I conclude that all of these issues need to be addressed before any one type of cell 

can be promoted above another, and for this reason, research should progress on a 

complementary basis, and policy should not rule out any one avenue based solely on 

scientific evidence. 

62 Scientists are not often forthcoming as to where the ES cells should come from with regards to spare or 
embryos created specifically for research. There is a marginal, but significant group with the opinion that 
new cell lines will be necessary however, and limiting research to existing cell lines ma' not be sufficient 
for therapeutic progress (Weissman 2002). 
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Chapter Two 

A Moral Framework for European Union Stem Cell Policy 

Introduction 

Here, I argue that the basis of policy within the European Union (EU) is a 

framework of human rights and, therefore, any harmonised policy on embryo research 

should reflect this consensus. However, there are considerable misunderstandings 

implicit in this framework which leads to critical comprehension. I will attempt to 

address these misunderstandings by defining clearly the basis of the `human' right as a 

moral claim right. This account will then be used as a basis for a moral grounding of 

Community stem cell research policy. The details of the Community's and Member 

States' policies will be discussed in Chapter Four, while the implications of the prudent 

acceptance of human rights as a policy determinant will be tackled in Chapter Five. 

Human rights are viewed alternatively as a philosophical idea, a legal concept, or 

a political project. These views are used to different degrees in a concerted effort to 

build a public', political and legal consensus around the idea of international human 

rights, and they are ever-present as a paradigm in the Member States political, social 

and legislative policies2. Underlying this is the implicit bedrock concept of the 

grounding of human rights as moral justifications in public discussions and case 

"Amnesty International's mission is to undertake research and action focussed on preventing and ending 
grave abuses of the rights to physical and mental integrity, freedom of conscience and expression, and 
freedom from discrimination, within the context of its work to promote all human rights [and to] 
... mobilize [sic. ] the public to put pressure on governments and others with influence to stop the 
abuses... ' (http: //www. amnesty. orgl). 2 This thesis concerns the 15 member states (as of 2003) of the EU: Austria, Belgium, Denmark, Finland, 
France, Germany, Greece, Italy, Ireland, Luxembourg, The Netherlands, Portugal, Spain, Sweden, and the 
United Kingdom. In this Chapter I will be concentrating on the influence of the United Nation's 
Declaration on Human Rights and Fundamental Freedoms (UDHR) (1948); the European Convention on 
Human Rights and Fundamental Freedoms (ECHR) (1950) which at present has been ratified by 44 (of 
45) European states; and the Consolidated Text of the Treaty of the EU and of the Treaty Establishing the 
European Community (consolidated text 2002 OJ C325; see Articles 6,7, & 181); also including the 
proposed Charter of Fundamental Rights of the EU (CFREU) at: http: //eurppa. eu. int/comm/justice home/unit/charte/index en. html (accessed September 2003). The 
Charter will make the rights within the EU a `... "more evident" framework of protection before public 
authorities within the European context' (Garcia 2002 p. 492). Denmark, Greece, Portugal and Spain 
have ratified the European Convention on Human Rights and Biomedicine (ECHRB) 1997. 
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decisions3. For this reason, this thesis will unpack the morality that underlies the 

`rights' doctrine used in the EU. This will show that they are used as a necessarily 

abstract concept of legal international relations, but that at the same time, are an 

inconsistent apparatus for moral grounding in policy decisions. This is because the 

moral basis of governmental policies fails to recognise explicitly that, correctly 

deployed, human rights are only the property of all (human) beings that have a 

propensity to act for rationally chosen purposes (infra fn. 6); and that they are especially 

valuable from a moral point of view. Because of this, claiming that certain persons 

have or do not have rights has particularly serious moral repercussions. Regardless of 

our beliefs about a being's moral status and the moral relations in which we stand to it, 

we deny it proper respect if we fail to recognise, and then violates its status, as a 

possessor of rights; or conversely, we are guilty of moral inconsistency if we falsely 

inflate the protection that is rationally required of those without rights (Feinberg 1964 p. 

642; Gordijn 1999; Sapontzis 1981). 

As a consequence of this, policies can (indeed should) decide whether an act is 

permissible by finding out exactly what the implications are to those persons of equal 

moral standing, within a framework of human rights. The policy is therefore committed 

to an egalitarian ethos. By asserting the primacy of moral rights, policy makers are 

committed to identifying the human rights at stake, and which individuals are threatened 

or harmed in this light. (But although one should be assessing the rights and wrongs of 

moral acts, our understanding of the moral content of the act expresses itself in the 

prediction of the expected consequences of that action for the possessors of rights; one 

cannot define a moral system that appeals solely to general utility, as such a system 

would fail to recognise the egalitarian status of all morally important individuals). 

The difficulty is, however, that often it is not at all clear what are the `rights' are 

and to whom they apply. The concept of the right has a long and often muddied past. 
And while most will allege the importance of human rights as set out in international 

law and their basis for egalitarian social systems, there are few indications that the 
leading documents are based on firm moral grounding. 

3 ̀ For us, present-day `Eurocentric intellectuals', the human rights culture we have inherited is a more 
settled part of our intellectual landscape than any philosophical argument devised in its defence could 
ever hope to be' (Tasioulas 2002 p. 80). 
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1. Stem Cell Policy 

1.1. The Relationship Between Research and Therapeutic Application 

Developments in medicine are intended to create better standards of living and 

life-saving treatments, but also bring with them new legal and moral challenges (the 

viability of research in moral terms is not dissociated from social applications). This 

thesis, due to space, will not comment on the social aspects of stem cell research (SC), 

such as justice (economic implications) and equal access (to research benefits). That 

said, clearly once the developments are `out there' (regardless of the morality of that 

development), there are issues as to the morally responsible application of that research. 

Instead, it will concentrate solely on the status of the embryo in research, and in this 

case, the derivation of human embryonic stem (ES) cells. This issue has been 

particularly demanding to those engaged in policy decisions throughout Europe. The 

permissibility of SC research fundamentally lies in the acceptance or prohibition, in the 

first place, of the derivation of the cells from the various sources. Secondary, but no 

less important, issues arise from the use of these cells. These latter issues, such as 

access to health benefits and patents, will not feature predominantly in this discussion; 

not because they do not warrant significant unpacking, but because the consequences of 

the cells' derivation is prior and demands immediate discussion (and which has 

dominated Community debates). The focus of this thesis will, therefore, be twofold; 

firstly, to assess the difficulties and merits of an EU policy from the scientific evidence 

of the envisaged promises and dangers of the cells' derivation (in the preceding chapter 

I argued for a `dual track' approach to adult and ES cell research). Secondly, and for 

the remainder of this thesis, I will concentrate on the moral treatment of the human 

beings (biologically defined) involved in the derivation of ES cells. 

In the first instance, there are arguments that permit the derivation of ES cells on 
the grounds that the therapeutic promise of the research allows one (temporarily) to 
bypass the moral conjecture of the intrinsic moral status of all human life, or that, in 

some cases human life does not deserve full moral protection. At the other end of the 

spectrum, there are arguments that state that the perceived benefit to society cannot 
allow the use of human embryos because human life, in any form, deserves full moral 
protection. There are many variations between these extreme positions. 
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Arguments that allow the circumvention of moral norms can be accused of 

permitting, or implicitly allowing, the atrocities that have harmed certain spheres of 

humanity through the inhuman exploitation of (often vulnerable) individuals, in the 

name of `science' or `progress'. Arguments that can deny individual interests, such as 

utilitarianism (and other purely consequentialist theories) do so by appealing to the 

interests of the community or society. Maximising aggregate `human welfare 4 or 

contending that a `... society is better off if its members are on average happier or have 

more of their preferences fulfilled'5 are justifications for permitting research policies in 

which the few may suffer because the individual's worthwhile and important interests 

only count (equally) between all others. In the practical deployment of these arguments, 

it is entirely possible that an individual may be harmed for the greater `good'. Rights, 

on the other hand, do not allow individuals, as right-holders, to be arbitrarily denied 

their status on account of community welfare. Instead each individual is treated with 

equal standing regardless of societal interests (see Rawls 1973 pp. 180-181). 

1.2. Structure of Chapters Two and Three: The Grounding of a Moral Framework 

This chapter will first address the existence of human rights, which will then be 

followed by the argument that human rights are actually the property of rational agents6, 

and this category clearly does not include the human embryo. In Chapter Three, I will 

look in detail at two arguments that are committed to providing the embryo with rights 

and are expressed in the national policies: the ̀ speciesistic0 claim of the primary moral 

status of the human being, and the potentiality argument, that grounds rights for the 

embryo as a potential agent. However, both arguments either over emphasise the 

4 See Lyons 1984 pp. 110-11. 
S See Dworkin 1984 p. 153. 
6 Alan Gewirth argues that an agent and a prospective purposive agent (PPA) are beings that do things 
voluntarily for purposes that they have chosen. A PPA is a being with the capacities required for agency 
with at least some disposition to exercise them (see Gewirth 1978). Unless otherwise stated, agent will 
refer to both ̀ agents' and ̀ PPAs' as defined by Gewirth. Kant's `rational being with a will' is equivalent 
to Gewirth's `agent' -a rational being with a will is a being that follows maxims that are its reasons for 
acting. Often, then, an agent is referred to as ̀ it', simply to make the point that there is nothing that 
necessarily makes it human or gendered. This does not mean that it is used as a term of mere preference 
csee Singer 2000 p. 190; & Beyleveld 2002 p. 458). 

`Speciesism, in short, is not simply the view that two entities belonging to different species may, as a 
matter of fact, differ in moral status. It is rather the view that there are basic moral principles that involve 
species concepts, thereby making it the case that species membership can be morally significant in itself 
(Tooley 1998 p. 7). 
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protection that certain forms of human life (as a species) are morally permitted, or they 

deny the protection to other life that may be equally, or more, deserving of protection. 

The consequence of this latter claim is that human individuals of a more justifiable 

moral status are contradictorily demoted as moral beings. 

I contend that these arguments, as well as an often-misrepresented rights doctrine, 

fail to recognise the basis of human rights as the necessary bedrock of the individual's 

moral existence within, and not separate from, the community in which she finds 

herself. Rights here provide for the fulfilment of the individual's needs as an equal 

member of the community. Each person has the necessary and sufficient capacity to 

claim rights against arbitrary harms, and to impose appropriate duties on others to not 
interfere with her important interests. Where appropriate, she can make claims on 

others to assist having these rights as the means that are necessarily required for the 

accessibility, achievement and security of the necessary goods of agent freedom and 

wellbeing. The content of `human rights' requires social rules and institutions that 

provide the means to implement policies to recognise the strong claims of an individual 

to the protection of her basic needs. These protections should be attributed equally for 

each individual agent within any human society, and not sacrificed on purely 

maximising the general happiness or aggregate welfare (see Gewirth 1978). The basis 

of morally sound policy is therefore to avoid harming, violating or infringing an agent's 
(specific) rights and to promote all agents' freedom and wellbeing equally, that will 

achieve the basis of security and benefits in any given society. 

2. Human Rights and Morality 

2.1. Why a Supreme Principle of Morality? 

A supreme principle of morality derives and justifies, as a final end, general rules 
regarding right and wrong actions (Gewirth 1978 pp. 7-9). These rules are supported by 
intermediate principles which establish particular moral judgements from the grounding 
premise, or supreme principle. Human rights, it would seem, are an ever present and 
contemporary instrument for achieving right and wrong answers to conflicting moral 
actions within legal and policy circles (and so provide general rules). Although it is 
difficult to pinpoint their exact nature (grounding premise), there is apparently enough 
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known about them that allows one to enter into political dialogue and practical 

resolutions (intermediate principles). These abstract concepts, based on `dignity' and 

`human being', allegedly convey the message that rights are the means to securing 

effective protections of persons' important interests. 
11 

Unfortunately, such a simplistic (even optimistic) position on the importance of 

human rights is plagued by inconsistencies, and fails to help in difficult cases. In the 

practical application of international human rights there have been some notable 
failures, and this has been (for some) proof that they are an inadequate framework on 

which to base moral action. For example, alleged rights can be used as a cover-up for 

(unilateral) illegitimate action or have failed to solve a humanitarian crisis (Smith 1998; 

Zhen 2002). 

Possible reasons for this are that a mode of action is a result of conflict within the 

case where there is no obvious solution based on the limited (or mis-) understanding of 
human rights, or they are influenced by cultural and historical subjectivism8 (Gewirth 

1978 p. 22). If the immoral act is not the result of a hidden agenda, then it may be the 

case that the alleged use of rights doctrine is based on flawed or biased logic. In such 

cases, a rationally and objectively9 defensible position has to be found that can justify 

one of, or supersede, the conflicting opinions. We must therefore pin down the rational 
derivation of human rights and then follow the precepts to a logical conclusion. 

This may result in answers that are wholly different from intuitive, accepted or 

established practice. The reason for this is that a subjective grounding may reside in 

empathy or sympathy (as well as reason), but also feelings of antagonism, aggression 

and elitist superiority (as well as irrationality). How do we get past the natural 

subjectivism of human nature? After all, we are all variable in our understanding, 
feelings, knowledge, culture, history, and so on (and this itself is a valuable thing). The 

answer must surely lie in firm guidelines that supersede the variability and detract from 

subjectivism, and count us all, as persons, as equal, regardless of our belief or 
backgrounds. 

$ ̀Subjective' refers to discrete-feeling responses of individuals to situations real or imagined. Subjective 
arguments evaluate moral judgements as simply individual avowals of feeling or the expression and 
evocation of emotions and attitudes (see Nagel 1986). 9 ̀ Objective' applies to moral judgements that can be rationally defensible, true or false, that there are 
rational procedural tests for identifying morally impermissible actions, or that moral values exist independently of the feeling states of individuals at particular times (see Nagel 1986). This thesis argues 
that the rules that follow from a moral theory require the agent to accept and conform to its prescriptions, 
regardless of her subjective beliefs or aims. 
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But what if someone's worldview is at odds with the prescriptions of the 

guidelines? I would summarise five possible choices which one may make10: (1) reject 

the framework (which if rationally watertight, would be irrational or contradictory to 

my status and capacities as an agent); (2) `tweak' the framework so that it contains 

elements of the worldview (but this may force inconsistencies into the framework); (3) 

reject one's own beliefs (or at least the ones that conflict with the framework). If the 

principles that you are testing are rationally valid, then the last option may be your only 

choice; after all, it was a generally accepted (and literal) worldview that the Earth was 

flat. (4) Integrate the framework into one's own worldview; although one may have 

strong religious or cultural beliefs, these may be compatible with the supreme principle 

(for example, both religion and philosophy can argue for the supremacy of a similar 

formulation of the Golden Rule; see Singer 1988). Finally, (5) `retest' the framework 

against the case, as the limits of human understanding and the gathering of all 

necessarily empirical knowledge is rarely sufficient - human nature is inherently prone 

to mistakes. In the latter case, one can never be certain of all the consequences of a 

given action, and therefore a decision made on the best available data may be 

reasonable. What is more, the `right' answer may be restricted by constraints that are 

wholly out of the tester's hands. For example, everyone should have access to health 

care, but this is out of the question for many because of rationing. In such cases, the 

best outcome under the circumstances may be forced upon the tester. 

This does not mean that on a day-to-day basis one cannot have subjective views. 
It is only where there are important decisions to be made, in this case regarding 

establishing a SC research framework, that one must attempt to be objective, not least to 

remove (unjustified) bias or blind prejudice; but also to add structure to one's 

worldview. 

2.2. The Status of Rights in International Law 

There are two leading interpretations of human rights. In legal and political 
arenas, they are a universally accepted method to bring the fractured world to a greater 
degree of unity and to combat discriminatory establishments -a Twentieth Century (and 

10 A similar point is made by Michael Boylan (1999b). 
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Western") political aspiration rather that a statement of moral force (Waltz 2001). 

Some philosophers, on the other hand, have argued that human rights are a fundamental 

and supreme theory of social relations on which international law should be based 

(Gewirth 1978; & Beyleveld 1995,1996). 

Although human rights were predominately derived from, and would act towards, 

legal concepts, it is hard to see how they could fail to be paralleled by moral rights - 

after all, the legal backbone of the original complaints was perpetuated through immoral 

treatment and injustices. In turn, the authority of, for example the UN recognised 

documents, like the European Convention on Human Rights, is supported by monitoring 

bodies which attempt to maintain a states' obligations with regards to their international 

legal commitments. There is an underlying conviction that the mistreatment or 

suffering of human beings violates common morality, and that all human beings are 

morally obliged to do something about such treatment, individually or through political 

and institutional means (Henkin 1981 p. 257). The move from individual state 

sovereignty and responsibility for its own citizens to the interest and protection of 

citizens in the international arena was remarkable, not least because it would lead to 

outside interference in matters that affected the citizen as a category of individual that 

ought to be protected for their own sake12 (Kamenka 1978 p. 9). 

The initial `lists' of rights were deeply influenced by the horrors of World War 

Two and the Holocaust. However, these occurrences may have been more of a catalyst 

to the international developments. Widespread disenfranchisement of citizens within 
the Empires and other countries, racial inequality and segregational policies, and the 

treatment of refugees were, and continue to be, called into question and declared 

contrary to human rights through the use of the multilateral treaty process. 
International human rights conventions are intended, at least by way of avowal, to 

promote the message that the international community is obliged to take measures to 

confront human rights violations. One would be right to view such developments 

sceptically (i. e. the political intention behind, and use of, human rights conventions), but 
in terms of intention it was recognised that there is a case for implementing measures 

"A further reason for the establishment of human rights as an international framework was because it 
was a view propounded with the greatest force by the Western Powers in punishing the atrocities of the 
First and Second World Wars (See Cassese 2001 p. 351). However, Waltz argues that the multi- 
authorship of the UDHR, for example, reflected a multicultural project of numerous actors, thus not 
solely a document grounded in Western philosophy (indeed, many Western countries greeted the 
international human rights movement with lukewarm enthusiasm) (Waltz 2001 p. 67). 
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that would stop states from unjustifiably putting matters of state interests over those of 

individual citizens (see Campbell et al. 2001). Ultimately, the aim was to declare that 

there was a basic standard of living that should be maintained for everyone, and that all 

people are born free and equal, regardless of the political status of that country. 

Furthermore, there had to be dedicated effort to construct a framework of specific 

international norms. To this end, human rights have been used as a tool against 

systematic and brutal regimes that are a threat to world peace and stability, or guilty of 

domestic violations; through them, state conduct and internal affairs can be monitored, 

condemned and influenced. 

2.3. Medicine, Research and Human Rights 

The emphasis of international human rights has been for the most part, directed by 

large-scale abuses of human rights. These political violations often affect medicine and 

the provision of health care 13, and some aspirations of ruling powers use the medical 

profession as a tool for systematic genocide or torture (Beyrer & Kass 2002; and this 

includes democratic states sanctioning torture in their dealings with terrorism; see 

Rubenstein 2003; Silove 2003; Summerfield 2003). 

Within the EU, such gross atrocities are a thing of the past, and attention is 

directed to those continuing violations elsewhere (mainly through the auspices of the 

Council of Europe and the UN), and consolidating the existing Community. In the case 

of the latter, there has been a gradual acceptance that certain norms must exist within 

the context of bioethics (and again one is historically drawn back to the War 

atrocities 14). There have been regulatory and legislative developments within states in 

12 Previously, State sovereignty insulated national events from international scrutiny on account of them 
being matters solely within the domestic jurisdiction (Cassese 2001 Chpt. 16; & Reisman 1990). 
13 ̀The health status of populations facing political and human rights violations generally is poor and 
worsens as violations or inequalities (with respect to race, sex ethnic origin, or religion) increases' 
(Beyrer & Kass 2002 p. 247). Cassese (2001) contends that in some cases, for example in the Developing 
countries, there is a indifferent agenda with regards to human rights, and more concern may be towards 
establishing a central authority and to establish an economic basis for development (pp. 356-357). 
14 Of major importance was the development of international research ethics from the war crime trials. 
The Nuremberg Code (1947) was drawn up in the wake of the experiments carried out by the Nazi 
doctors. The principles of the Code were subsequently incorporated into the World Medical 
Association's (WMA) Declaration of Helsinki (1964; amended 1975; 1983; 1989; 1996 & 2000) and 
explicitly refers to the conduct of physicians in medical research trials. They do not generally refer to the 
treatment of human beings at the fringes of what is normally referred to as a legal `person', and mainly 
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some notable areas of research, with region-wide measures not generally recognised as 

an imperative. Those states that have acted have separately delineated what can and 

cannot occur within their boundaries with regards to biotechnology. For some, 

however, these levels are not explicitly defined, and there is therefore a move to set out 

important regional human rights within bioethics in concrete conventions and 

Community law15. This has created a conflict between the interests of the state and the 

influence and power of the Community in the progress of medical research. 

There are deep-set questions as to the necessity, interpretation and enforcement of 

international standards within biotechnology. International law requires states to co- 

operate or international agreements become ineffective. Therefore many see 
international law variously as unnecessary or unacceptable to attain its desired aims. 
States that see international law as unnecessary argue that commitments to moral 

standards are for the most part better dealt with by that state. Those that see universal 

measures as unacceptable resent the influence or intrusion of other nations. This is a 

paradoxical affair, as states that commit human rights violations are often unwilling to 

co-operate with international law, particularly since there may be unwelcome 

consequences for the controlling powers. States are also unwilling to recognise 
international law in biotechnological affairs, either because of a profound distrust in the 

circumstances of meddling in internal policies, or because it would limit their political 

actions. Such states may maintain that it is illegal for `[i]ndividual state sovereignty... 
[to] be overridden whenever the behaviour of the state even within its own territory 

threatens the existence of elementary human rights abroad and whenever the protection 

of the basic human rights of its citizens can be assured only from the outside' (Smith 

1998 p. 77). However, Falk argues that certain acts cannot be shielded by claims of 

sovereignty, but neither can these claims be overridden by unauthorised uses of force 

delivered in an excessive and inappropriate manner (Falk 1999). Thus any intervention 

(forceful or otherwise) must have a just cause - that human rights are being violated by 

deal with medical research on consenting and non-consenting persons. ̀ Rights' are mentioned explicitly 
m paragraphs 8,21 & 22 of the Helsinki Declaration. 
15 See EU Directives: 83/570/EEC (1983) on the approximation laid down by law, regulation or 
administrative action relating to proprietary medicinal products; 98/44/EC (1998) on the legal protection 
of biotechnological inventions; 90/219/EEC (1990) on the contained use of genetically modified micro- 
organisms; and 2001/18/EC (2001) on the deliberate release into the environment of genetically modified 
organisms. These Directives are binding to the community's states. Also see the proposed Directive 
COD/2002/0128 on Setting Standards of Quality and Safetyfor the Donation, Procurement, Testing, 
Processing, Storage and Distribution of Human Tissues and Cells (this Directive will be discussed fully 
in Chapter Four). 
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an identifiable authority. Those in the latter camp look to the continuing failure of the 

international community to strengthen the ability of international law to deal effectively 

with human rights violations. 

3. The Criticisms of the Doctrine of Human Rights 

3.1. The Alleged Basis of Human Rights 

The expression `right' is a concept that `... in its degree of ambiguity and 

vagueness is hard to beat... [which has led to a] fruitless dispute about what is correctly 

called a "right"' (Alexy 2002 p. 120). The debate is far from new; Jeremy Bentham 

found himself dismayed by the fundamental grounding of the French Declaration of 
Rights: 

That which has no existence cannot be destroy'd: that which cannot be destroy'd can not require 
any thing to preserve it from being destroy'd. Natural rights is simple nonsense: natural and 
imprescriptible rights, rhetorical nonsense, nonsense upon stilts (Bentham 2002 p. 330). 

In continuing this line of reasoning, Bentham argued that ̀ rights' doctrine did not, 

and indeed could not, cite the grounding or means of deriving the very rights they 

espouse. 
Declarations of rights did not demonstrate what rights were, only what rights there 

ought to be. Bentham ̀ ... was determined to show, not merely to assert, that right-talk 

could be made intelligible if and only if it was reduced systematically to the language of 

positive law and its utilitarian underpinnings' (Waldron 1984 p. 2; also see Posteraa 

1985 Chapter Five and passim); and ̀ ... that the only rights anyone has or could have 

are rights conferred by means of positive law, enacted, decreed, and enforced by some 
legitimate government' (Bedau 2000 p. 270)16. Such rights, therefore, had to have a 

means of expression (positive law) for them to exist. 
Thus, according to Bentham, rights are a naturalistic fallacy that purports to derive 

certain norms or evaluations from descriptive premises about human naturell - but how 

could human rights be valid in the face of oppressive and inhumane practices taken for 

granted around the world; what could there possibly be in human nature that could 

16 Cf. Nelson 1976 p. 153. 
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derive these `impresciptible' rights? Therefore, the ratification of the Conventions is 

largely a formal, and in some cases, empty, gesture. 

Because `rights' cannot, normally at least, be subordinated by the general 
interests, others have criticised them as antisocial - rights form claims to privacy and `to 

do your own thing' that is polar to the competing ideal of community (Pennock 1981): 

A `... celebration of the claims that the individual might make on his own behalf, 

asserting his own exclusive interests' (Waldron 1984 pp. 1-2). Therefore, `[i]t is 

alleged that a preoccupation with rights encourages a selfish and litigious mentality -a 

sprit of strident and querulous concern for one's own interests and a devaluation of 

those wider moral considerations that are essential for the sustenance of human society' 

(Waldron 1988 p. 726). 

Stem cell research has once again, and importantly, focused attention on the right 
to life of human beings. However, the self-limitation of rights to human beings or 

rational beings concerns those who see not all human beings, as biological entities, as 

equal; or that narrowing the definition of agent leaves some human beings out of the 

`moral club'. If all biologically defined human beings have rights, then the embryo 

must also have this right. If, on the other hand, it is a value found in some capacity, 

then not only will the embryo fail the mark, but also will human beings at other stages 

of existence. And this leads to disagreement as to whether ̀ humanness' or agency is the 

base of human rights. Furthermore, such general categorisations fail to appreciate that 

not all human beings or human agents are equal (Nielsen 1968). People have different 

needs and capacities which ought to be morally recognised18. Perhaps more 
fundamentally is that if `persons' do have equal rights, how does one resolve the 
inevitable conflicts? 

Some writers are entirely unconvinced that a right necessarily entails correlative 
dutyt9 - purveyors of this point may argue how can a dead body, which may deserve 

`respect', also have rights or duties? Or, conversely, how can our duties to dead bodies 

derive from its natural right? (And indeed, while the international documents are 
implicit in the nature of the right, they are for the most part silent about any 
corresponding duties). 

17 Bentham 2002 pp. 323-326; Schofield et al. 2002 pp. 1I-liii. 18 But see the social or status differences that Bentham states should be recognised - the apprentice and 
his master, wife and husband, or physician and nurse (Bentham 2002 p. 325-326). Later I will argue that 
these are not differences that any moral significance can be placed upon. 19 Or `correspondent obligation' (Bentham 2002 p. 334) 
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It seems that in a number of thorny cases, the EU has so far found it impossible to 

reach any agreement on the definition of human rights. For this reason, the legislative 

bodies have now directed attention to the application of rights doctrine, according to 

which `[t]he conceptual battle is over, and the focus has shifted to the implementation of 

human rights' (Heyns & Viljoen 2002 p. 484). But this has only added to an `... unease 
[found] at the philosophical level... [where] there seems so little that is clear and 

convincing about the criteria by which we recognize [sic. ] something as a right, or how 

we decide what to do in cases where apparent rights are in conflict' (Glover 1999 pp. 

105). The answers to many of these questions, it would seem, are not to be found in the 

reasoning in international documents, which purport to be the grounding of the very 

rights they derive; such unstable grounding is question begging and according to 

Bentham, a fallacy (Bentham 2002 p. 320). 

3.2. The Alleged Subjectivism of Human Rights 

One problem is particularly levelled at international human rights - that of the 

subjectivity of human rights doctrine. Because the human rights doctrine became a 

popular force after the Second World War, the pre-modern existence of rights has been 

disputed, despite the accounts of the striving for human rights standards as a desirable 

and attainable project well before the worst Nazi atrocities were known (Waltz 2001 p 
48). The detractors claim that human rights are an ̀ idea of our time' (Heyes & Viljoen 

2002 p. 484); and have little to do with the pre-modern value that traditionally attributed 

superior value to the group, clan, or tribe or to a social or divine order in which the 
individual as such has a subordinate role (see Gewirth 1978 p. 98)20. One author uses 
the example of ancient China as a society that had a notion of `duty' but no knowledge 

of `right' (Singer 1999 p. 152) - showing the `right - duty' correlation is a modern 
construction and therefore restricted to modern societies. This highlights further 

concerns regarding the relationship of rights vis-a-vis other conceptions of justice, and 
in relation to the capacity to implement rights objectively. 

20 Also see Maclntyre's criticism that claims about the possession of rights presuppose the existence of a 
socially established set of rules that is historically contingent, and Beyleveld's reply: in Beyleveld 1991 
pp. 153-156. 
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It is argued that the common feature of human rights is that they are 

contextualised and interpreted in an ad hoc manner when considered in legal and policy 

discussions. Despite this, rights are still set out in legal documents and purveyed in a 

seeming air of overarching completeness - rights are portrayed as a `fact of the post- 

Holocaust world' (Tasioulas 2002 p. 82) - even though they are ostensibly lacking in 

firm philosophical grounding. 

This may result in idle indeterminateness in the advocacy employed by a political 

and social `bandwagon' that has for some time been in vogue (Young 1978). As a 

consequence, Jonathan Glover points out in retrospect to Bentham: `In parts of the 

world with frequent floods, houses on stilts save people's lives' (Glover 1999 p. 106). 

However, while it is indeed important that individuals are protected, it should not 
be the given case that rights are `part of the furniture', so that they seem to be the best 

way to go about organising a legal and political system. This proves to be unhelpful; 

when we are confronted with a list of rights, how does one organise them? Are some 

more important than others? Are there any absolute rights or are they all prima facie, 

each one subjectively deployed depending on the situation21? 

But, the existence of rights can be traced back to pre-modern societies in one form 

or another - such as entitlements due to individuals through property and contracts and 

abstention and punishment for crimes (see Gewirth 1978 pp. 98-102). Arguably, the 

predominant reason for rights being held in high esteem in modern societies is due to 

historical events and from them, a popular demand for constitutional protections and 
judicial review. Their prominence in modern international relations derived from a 

claim made by individuals (or on behalf of those individuals) against serious wrongs 

perpetuated by ruling regimes. 
Although many cultures22, may have indeed only written about ̀ duties', it is not 

certain that one cannot maintain that although they believed that someone else has a 
duty to refrain from certain actions, that they also should have recognised, at least 

implicitly, that there was a correlation that the target of the duty also had a right (to be 

free from certain actions). `Right' may well be used as a `modern' term, but equally, it 

may have been called an `elephant' in pre-modern cultures, and this would make no 

Z1 ̀A prima-facie right is one whose claim has prima-facie justification, i. e. is justified, unless there are 
stronger counter claims in the particular situation in which it is made, the burden of proof resting always 
on the counter-claims' (Vlastos 1984 p. 47). Thus it is a right that an agent can always exercise, if one 
chooses, if no stronger moral consideration supervenes (Nielsen 1968). 
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difference to its content if it had the same conditional connotations - the concept of the 

`right' is historically universal, while the term may not be. 

It is not difficult for any modern-day person to reason that because of her 

important interests, such as to be free from the threat of death or torture, that it is also in 

her interests not to be subjected to such treatment, or the threat of such treatment in the 

first place (and not merely a duty or agreement for someone else to refrain from such 

action). She could reason that because such interests are important, that she has a claim 

against others not to subject her to such oppression for her own sake, and for this reason 

any society should impose a duty on each individual to refrain from such action (not just 

that a society decides that this would be good for all). That there was a rudimentary 
basic right (that is claimed by that individual) not to be exposed to means of oppression 

would surely be recognised (perhaps not by the word `right') by those who were the 

objects of such oppression; while the political structure of society would impose, for the 

same reasons, a duty upon its subjects to also refrain from such action. The idea of a 

`right' was at least implicit: `While the objects of these rights are... very general, they 

do not depart in principle from the contents that have been upheld for rights in many 

other times and places' (Gewirth 1978 p. 101). 

4. How Do States Recognise their Moral Commitments? 

Perhaps because of a lack of a philosophical grounding of human rights, policy 
decisions in international law are based on a baffling range of ideological claims 

regarding the primary status of human beings. The Conventions themselves are living 

entities, requiring interpretation and evolving through adoption, incorporation or 
transformation, judicial decisions in case law, policy changes and reporting, individual 

and state complaints and inquiries (see Heyns & Viljoen 2002). They are generally an 

expression of attitude (political aspiration or goal), and are appropriately seen as not 
fallacious entities, but something to be esteemed or to value above all else. On these 

grounds, it is hoped that agreement becomes possible between those states that share 
certain fundamental values or principles in common. This is not a watertight 
proposition, however, and states often do hold different values or interpretations. In 

22 The concept of the right may have been the same in many pre-modem cultures, but the rights they 
acknowledged were had by, or were distributed among, only a limited group (Gewirth 1982a p. 3). 
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these circumstances, one needs to reason which rights, or a form of rights, should 

prevail in a conflict when the protagonists come from different worldviews. 

A practical means around this, but philosophically unsatisfactory, would be to 

carve the right in stone in an explicit law; in such cases, no one can be in any doubt as 

to the existence of the right. But then without further explicit meaning, states may 

differ in the foundational basis or interpretation. This also becomes problematic when 

that right calls for similarly implicit `duties', since it is often unclear how one should 

exercise one's responsibilities. 

So, human rights remain, in the content of the aforementioned documents, 

contingent upon an unsatisfactorily defined principle(s). The key international human 

rights documents, which are intended to be accepted widely by those with divergent 

interest and ideological commitments, are deliberately not forthcoming about their 

justificatory underpinnings (Tasioulas 2002). For example, the preamble in many 

conventions does not mention any philosophical basis purposely (however, some do, 

and this will be discussed specifically in the context of `dignity'; infra s. 5.5). This fails 

to help in a wide range of hard cases. One only has to look at the disagreement that 

exists about the ̀ dignity' of the human being and the status of the human embryo to see 

that such vague concepts leave one with little concrete to go on. What remains to be 

shown is whether all human beings (biologically defined) have dignity and therefore 

rights (and therefore the embryo would have equal rights to every other human being) or 

whether something else exists that can explain the relationship between dignity and 

rights and the human condition. The indiscriminate and indeterminate application of so 

called human rights discredits and erodes the meaningful intentions of the rights 
doctrine. Furthermore, the weight that is accredited to human rights threatens to annul 

matters of justice and fairness that are important in our lives but are not solely matters 

of human rights. The term `right' becomes indeterminate and defective (especially in 

borderline cases) if its justification remains vague, uncertain or contested. 
The non-perceivable grounding of rights leaves their interpretation problematic as 

individual States attempt to express them according to their own cultural, historical and 
legal values (D'Oronzio 2001). The critics argue `... whether such rights are so 
indispensable for the achievement of an adequate conceptual framework for morality 
that such flaws must be overlooked' (ibid. p. 63). 

We therefore see the practical deployment of rights, which controversially derives 
from an alleged moral justification. This justification is used in the upholding of 
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peoples' rights - the use of unilateral action to remove a cruel dictator from power 

through the use of force and terror is a radical measure, often itself necessarily leading 

to brutal and destructive measures to life and property. In the more `grey' areas 

between the unequivocal promotion of the peoples' popular will through internationally 

supervised, observed and validated elections and those of atrocities that warrant 

humanitarian action, are situations where international action to promote human rights 

are either unnecessary, unwarranted or aimed at enforcing itself as an external will. In 

such actions, the concept of the human right is used as a facade for some other (perhaps) 

illegitimate action (Capps 2001). 

The evolution of human rights into wide international political acceptance may be 

criticised as nothing short of cultural imperialism, especially if it has a detrimental 

effect on their capacity to sustain their valued ways of life -a force pressuring other 

societies to the point of disintegration (Tasioulas 2002); and sweeping cultural values 

under the carpet (Cassese 2001 p. 39). 

Some cultures do not accord the same significance to human rights, perhaps 

attaching greater importance to living harmoniously with others (including other 

species); creating balance and harmony that transcends the individual, creating duties 

and obligations to society and other off-world forces; or cultivating refined aesthetic and 

religious sensibilities (Tasioulas 2002; & Kamenka 1978). Social systems, some writers 

contend, would work as well as or better than so called ̀ international human rights', if 

they were based on consequential, relativist or principled approaches; but then these are 

rejected in their own ways for being in various ways over-ambitious, simplistic, or 

subjective. While one may be able to resist criticisms of alternative theories (on there 

own merit), a grounding of human rights requires why it is rational to assert, and to 

supply the tools to work out, that x, rather y is the right thing to do in the context of an 
individual's rights within the society in which she resides. 

So it is by no means convincing that the instruments of international law which 

are not works of philosophical arguments, nor commitments to particular theories of 
human rights should gain `... widespread acceptance throughout the globe - at least by 

way of avowal - to be explained as the upshot of people becoming convinced of its 

congruence with any such theory' (Tasioulas 2002 p. 80). There are no clear 
foundations of any philosophical assumptions, either for the human rights that are being 

recognised or the human rights system which has been established, but then, through 
this, we have the basis for at least meeting at the political table. 
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Regardless, `... [t]hose of us who support Amnesty International's work can 

hardly avoid the shorthand phrase: of course we support human rights. But some of us 

do so with the uneasy hope that the ground on which the stilts rest may be firmer than it 

looks' (Glover 1999 pp. 105-106). Moreover, `[i]t is frequently argued that defining, 

developing, and applying intentional human rights standards are ultimately "political 

ends", and that the question of which values are to be excluded from or included in the 

so-called "emerging global moral culture" of the post-Cold War era is a purely political 

one' (Monshipouri & Welch 2001 p. 370). 

It is clear from the episodes of the past that the human being had a `right' not to 

be subjected to certain wrongs regardless of any other goals. Most notably, acts of 

torture, genocide, and gross degrading and inhumane treatment were occurrences that 

could not be sufficiently banished and condoned by purely utilitarian or other 

consequentialist lines of reasoning. The positive attitude to human rights, at the very 

least, promotes the ideal that all human beings, regardless of the supposed ̀interest' of 

the community, have rights to life, respect, and to decent treatment. The struggle to 

maintain the importance of rights is in part to convince those who are sceptical, or more 

seriously, guilty of violations, that a sound basis can be found for the primary 
justification of human rights. But it is also hampered by the continuing acts of cruelty 

and aggression that some direct towards members of the human race. It would seem 

that for some the lessons from the past have been disregarded, ignored or simply, and 

regrettably, forgotten - it is the continuing acts of barbarity and cruelty that make the 

active promotion of human rights as important today as they ever were before: 

During political crisis, human rights are usually the first victim. Under the pretext of national 
interests, defending the country from its own enemies or the "fifth column", waging war against 

the enemies of the state, or preserving the national unity, governments usually claim that their 

human rights violations are legitimate and justifiable ... allegations of human rights violations [are 

rejected] as mere interferences in internal affairs or their "specific" values (Alnajjar 2001 p. 188). 
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5. Moral Rights and Duties 

5.1. The Definition of a Moral Right 

Clearly, the definition of the right, and the framework that follows from this will 

have important implications for the rights of the embryo and the moral grounding for 

stem cell research. The applicability of any framework in this context will depend 

entirely on the status of the human embryo as a particular entity that is used in this 

research. It will then be a case of drawing out the commitments of the agent in relation 

to these entities within moral society, and the corresponding moral rules that institutions 

must operate under this relationship. Thus institutional policies will be limited to what 

emerges from this approach (with regards to the two type of things that the agent and 

embryo are). 

A moral right is commonly explained as being some sort of claim which ought to 

be recognised. All rights assert a `claim'23, but different types of right make different 

claims which are established by the nature of that right and the circumstances of its 

deployment24. Wesley N. Hohfeld distinguished four different meanings of a `right' - 

claims25, liberties26, powers27 and immunities28 (Hohfeld 1966). 

I will be dealing exclusively with claim rights - rights that entail correlative 

necessary duties to forbear from interfering with persons' having the objects of their 

rights or, in some situations, to help persons to have these objects. Claim-rights are the 

most important kind of right because they protect a person's possessing, retaining and 

23 See Flathman (1976) p. 35-38, who argues that the term ̀ right' not only has many meanings and 
connotations in the legal and moral conception, but also in entirely unrelated fields. 
24 For example, a legal right may exist as a consequence of a contract that empowers someone to make a 
claim against signatories. A right to position enables an individual to make a claim on other to recognise 
that position and any corresponding powers and immunities. 
25 Sometimes called ̀ strong' rights (Beyleveld & Brownsword 2001 p. 71). Liberties, powers and 
immunities conversely are referred to as ̀weak' rights, because they require a ̀ special' relationship to be 
created by law or contract, and actively preserved by promises, contracts etc. (McClosky 1965). 
26 A liberty is to be able to `... engage in a certain action [that] is ... free from any duty to eschew the 
action; likewise, to have a liberty [is to] abstain from a certain action [that] is ... free from any duty to 
undertake the action' (Kramer 1998 p. 10). Liberties entail no obligations, positive or negative, on the 
part of other persons (Gewirth 1978 p. 67). 

`Someone who holds a power can expand or reduce or otherwise modify, in particular ways, his own 
entitlements or the entitlements held by other person(s)' (Kramer 1998 p. 20). For example: `... only the 
President can sign bills into law. This does not mean that I couldn't move my hand to write my name, but 
only that my signature would not have the legal effect which Mr. Nixon's signature had' (Nelson 1976 p. 
153). 
28 ̀The holder of an immunity is not exposed to the exercise of a power by someone, with respect to any 
entitlements covered by the immunity' (Kramer 1998 p. 21). 
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being helped to having access to the basic29, nonsubtractive30 and additive31 goods. 

Furthermore, these rights are owed to that individual for their own sakes, and not on any 

cultural, historical or societal whim (or legal, or otherwise, contract). This right does not 

require to be established by any legal framework32 or cultural or historical recognition, 

rank or status; or held against any one in particular (although in fact there will be 

someone or institution that has harmed the person's interests). The defining property of 

claim rights that they are held by all members of the moral community to the fullest and 

most equal extent, and regardless of any non-moral value or desire. They are not held 

to any degree. So that if one has the capacities for the having of rights, then she has 

those rights as fully as the next person (should two people have the same need for that 

right). The having of a right depends upon the agent's (non-generic) needs which can 

differ between different people (although the generic content of agency remains the 

same between all agents). 

Claim rights are distinguished by their legal and moral deployment from other 
`rights'. I will be dealing primarily with their moral importance (as opposed to the 

jurisprudential relationship of morality and law). The moral right is one which is a 

question of why persons have rights in isolation and independent from any given social, 

political or legal system (what Alexy called the ̀ ethical question') (Alexy 2002). 

Gewirth states that moral requirements are categorically binding in the sense that: 

... compliance with them is mandatory for the conduct of every person to whom they are addressed 
regardless of whether he wants to accept them or their results, and regardless also of the 
requirements of any other institutions such as law or etiquette, whose obligatoriness may itself be 
doubtful or variable... although one moral requirement may be overridden by another, it may not 
be overridden by any nonmoral requirement, nor can its normative bindingness be escaped by 
shifting one's indications, opinions, or ideals (Gewirth 1978 p. 1). 

Therefore: 

29 Basic goods are the things that are the most important for the general and proximate success of any of 
her actions. If she is denied these goods then she cannot act at all (or has a low chance of success) (see 
Gewirth 1978 pp. 53-55). 
30 Required for an (already achieved) level of purpose-fulfilment, that if lowered will deny her present interests (ibid. ). 
31 Those goods that will raise her level of purpose-fulfilment or ability to achieve her interests (ibid. ). 
32 Moral rights may require a system of recognition because all to often the correlative duties require 
enforcement or implementation, although they exist prior to any legal, or any other, foil. Furthermore, 
they are not mere `aspirations' to be recognised by law. Therefore, if international human rights documents assert that they are documents of moral rights, then they are binding on agent actions 
regardless of legal implementation (see Beyleveld 1995; cf. Gewirth 1999; McClosky 1965; infra fn. 80). 
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In their strongest sense, rights are justified claims to the protection of persons' important interests. 
When the rights are effective, this protection is provided as something that is owed to a person for 
their own sakes (Gewirth 1995 p. 776). 

Thus, a `... right is a claim that it would be wrong... to deny to individuals even though 

it would be in the general interest to do so' (Dworkin 1978 p. 269). To this one can add 

that to `... claim that one has rights is to make an assertion that one has them, and to 

make it in such a manner as to demand or insist that they be recognised' (Feinberg 1980 

p. 150). Importantly, this `claim' may be implicit, in that to have a right, one does not 

necessarily have to actively claim one has it; for if one has the necessary and sufficient 

capacities to have a right, then one has that right regardless of their willingness or any 

other capacities that they have or lack. Only the necessary and sufficient conditions for 

having a right bestow a right, and any other conditions are irrelevant. 

Thus, claim rights are already (and always, unless waived) held by all those who 
have them (all agents), and they can be claimed when one wishes to express them to 

protect her interests or to avoid violations that may undermine them. They may never 
be claimed by an individual, but this does not mean that she does not have them. 

Likewise, she may not have the physical ability to express them; all that is required is 

the mental ability to appreciate their value to herself and envisage that there may be 

situations when it is necessary to make such a claim. Therefore: 

To claim that one has rights is to make an assertion that one has them, and to make it in such a 
manner as to demand or insist that they be recognized [sic. ] ... Having rights, of course, makes 
claiming possible; but it is claiming that gives rights their special moral significance (Feinberg 
1980 p. 150-151). 

Importantly, this claim to what one is due for the sole reason of having interests in 

the goods that require such protection, can be relinquished or waived (since the right- 
holder necessarily autonomous), on the understanding that the agent knows that she has 

the right and has decided to use it otherwise. In this way, the agent can make sacrifices 
for the sake of others, voluntarily give up what is rightfully her own, or freely make a 

gift that one is not obliged to make. However, this autonomous use of the right does not 
affect the possession of it. Should I choose to waive my rights, then I no longer have 

them until I decide, or am in a position to decide, that I no longer want to waiver them. 
(Of course, I may no longer be in a position to express that right if the initial waiver 
damaged my ability to have later rights; this is why rights can only be autonomously 
waived). 
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Finally, there are two main theories behind the claiming of a right. This is either 

based on the subject of the right being in a position to benefit33 directly from the 

intended action of someone else, who is in a position to perform a good-providing duty; 

or that the subject is in a justified position to determine by one's choice34 how another 

person shall act. The `benefit' and `choice' theories are often pitted against one another, 

although there is probably a case to be put forward of a middle way between the two; 

that a person in a vulnerable position will benefit from the good action of another (to 

either secure or remove the threat to that right) and that the person under threat can 

choose whether to, or how to, secure that benefit. 

5.2. Features of Claim Rights 

I will be utilising the direct35 application of claim rights. That is, `actions' that 

directly relate to agent-agent interactions. In this case judgements are imposed on the 

individual actions of individual agents (so the effects on agents that have a right to be 

morally protected from someone else's actions, or to secure their help or assistance 

when they withhold access to such rights)". Claim rights are held individually by all 

agents within social groups, and therefore will be influenced by the actions of the group 

(Hohfeld argued that such rights were ̀ in rem' in that there exists an indefinite number 

of [legal as equivalent to moral] relations; 1966 p. 67) and of other agents (in the words 

of Hohfeld - `in personam' - or in limited and known relations; ibid. ). 

The general structure of a right claim is given by the following: 

A has a right to X against B by virtue of Y. 

33 'Benefit' or `Interest' theory states that an individual has a right when some one else has a duty to 
perform or omit an act that is in the right holder's interests (or will benefit). This is not a general benefit, 
so that a great number of right holder will benefit from an act, but must be proximate and intimately 
related to the rights of the bearer; making the right a benefit to the most important interests of the right 
holder (Waldron 1984 p. 9-12). 
34 ̀Choice Theory' singles out the right-bearer in virtue of the power that she has over the duty in 
question. So in this case the duty-respondent can be required or discharged from her duty (Waldron 1984 

9-12). 
This is as opposed to indirect applications of claim rights, which are the moral guides placed on social 

rules and institutions. 
36 Thus reasons to fulfil and not infringe (or violate when this is unjustified) certain rights by carrying out 
the correlative duty (i. e. the required action is performed [positive] or refrained from [negative]). 
Furthermore, it will give one conditions when it is possible to justifiably override certain prima facie 
rights. 
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The five main elements are firstly, A, the subject of the right or the right holder; 

secondly, the object of that right, X; thirdly, the respondent of the right, or duty bearer, 

B; and fourthly, the justifying ground of the right, Y. The fifth element is the nature of 

the right, which encompasses the needfulness of that right and therefore its prima facie 

importance in the `hierarchy' of rights within the moral framework, and the means that 

A must employ using if she is to have or protect X. However, there are clearly literal 

and subjective questions of the nature of that right. 

For example, does this hold in all circumstances? Or is it a prima facie right, and 

therefore ̀ ... the claims of any one of them may be overruled is special circumstances... 
[it is] considerations of justice which allow us to make exceptions to a natural right... 
but the same considerations require us to uphold it in general' (Vlastos 1962 pp. 38-39). 

5.3. Duties 

Hohfeld argued that any right would also have a correlative (Hohfeld 1966 pp. 5; 

35-37; Kramer 1998), in the case of the claim right, this was a corresponding duty 

placed upon those influencing the holding and expression of an individual's right (from 

the viewpoint of X's rights with regards to B duties [this relationship can of course be 

reversed with regards to B's rights). But here we have two major difficulties, which can 
be seen with regards to the human rights conventions: firstly, are duties as specific as 
`Commandments', or are they a reasonable expectation that a dutiful action should or 

should not be done within the international community (therefore, what is the force of a 
duty)? Secondly, there seems to be no systematic attempt to draw out the details of the 

complex relationships between rights and duties (therefore, what international 

commitments, as duties, are expressed by any correlatively? ) (Waldron 1984 p. 2). 

I will start with the assumption that: `[m]any have held that one person's right is 

correlative with, is the necessary or sufficient ground of, or is the other side of the same 
coin as, another person's duty' (White 1984 pp. 59-60). This is sometimes called the 
`Doctrine of the Logical Correlativity of Rights and Duties' (Feinberg 1980) or 
`Correlativity Axiom' (Kramer 1998 p. 24). So that all duties entail other person's 
rights and that all rights entail other person's duties; or, as Kramer describes the axiom, 
,... each is the other from a different perspective, in much the same way that an upward 
slope viewed from below is a downward slope viewed from above' (ibid. 1998 p. 24). 
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It seems undeniable that one does entail the other. However, although the rights-duties 

correlative is indeed a `bedrock axiom', it must be understood in two important ways. 

Firstly, one can talk of `rights' and `duties' without referring to what Hohfeld called a 

`right' or `duty' (Hohfeld 1966; see below). Secondly, one can put different 

importance on one's perspective of Kramer's `slope'. 

White maintains that: 

A doctor has certain duties to his patients ... which do not give them any rights, however "extra- 

regarding" these duties may be, as when a doctor dutifully does not indulge the patient's desire for 

drugs 
... If we have duties to the dead, for example to tend their graves or not to slander their 

memory, it does not follow that they have the corresponding right (White 1984 p. 62). 

Thus, it is alleged that the existence of a right as a necessary and sufficient condition for 

the existence of a duty, and vice versa, may lead to problems. Clearly, any claim of a 
`right' entails a correlative duty against someone, and likewise, any duty also derives a 

corresponding right. But we are faced with the problem whereby `duties' may entail 

ridiculous or non-moral (but undeniable) ̀rights'. 

This, however, misses the point of the derivation of specific moral rights. Kramer 

argues that while there indeed is not a `right' for the patient to be indulged whenever 

she makes a request, a patient does have a right to be treated as skilfully and correctly as 
the doctor can manage (Kramer 1998 p. 30). This second right demands that the doctor 

has a duty to care for his patients and in accordance with professional standards. In 

White's example, the ̀ no-right' is a non-substantiated demand on the part of the patient. 
There is no right, and therefore there is no alleged duty. Likewise, one can locate 

numerous classes of `duty' that are not logically correlated with the moral rights of 

persons37. 
White's argument rests on the assumption that we have duties to the dead (and 

additionally animals and to infants; White 1984 p. 31). But this clearly depends on the 

content and nature of `duty'. Furthermore, they can only have ̀ rights' if the derivation 

of them is not restricted to any property that dead people, animals and infants lack. If 
they are held by human beings, then infants may have rights, but animals on such 
grounding cannot. However, if rights are dependent upon rational agency, then possibly 
both children and certain animals may have them, and the dead would not. 

37 There may be a legal duty for you to do or not do something that is imposed by a legal authority, which 
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Instead, it may be that the duties to dead persons may actually be duties to the 

dead person's relatives (and they may have rights) or a duty that is created by a desire to 

live in a world where dead people are treated out of respect for previous wishes; or 

avoidance of harm to living persons. Thus, the `duty' and `right' that White refers to are 

not the same rights and duties that one normally talks of in moral interactions (Kramer 

1998 p. 31). We may have duties to dead people (for whatever reason), but on this 

understanding, we are not forced to accept that the dead have moral (claim) rights38. 

In summary, the claim rights-duties framework justifies protection for the vital 
interests of individual right holders. In this case, duties are not especially significant or 

commendable in themselves; the duties imposed by the framework are significant and 

desirable only because they are necessary for the protection of the vital interests that are 

of real concern. They are value only instrumentally, and not intrinsically. An agent 

isolated on an island may prudentially derive rights for herself because she can envisage 

a situation where her rights may be infringed; where there are actual duties directed at 

actual persons. It is only when she returns to society that the same rights she had on the 

island may demand duties from non-interference. 

5.4. Reason and Rights 

Rights are social and originate from a claim by an individual or a group against 

another individual, group or institution, and they indicate: 

... categorically obligatory... requirements for action that are addressed at least in part to all actual 
or prospective agents and that are concerned with furthering the interests, especially the most 
important interest, of persons or recipients other than or in addition to the agent or speaker 
(Gewirth 1982a p. 1). 

When a right is violated (or interests are not protected) the claimant (ideally) can 

make a complaint in response to someone else or institution failing in their duty - rights 

are therefore only those which can be claimed by agents. This puts an immediate 

requires certain actions or omissions thereof, under pain of penalty (Feinberg 1980 p. 144). 38 If moral rights are a claim by an individual to have the necessary goods that support the attainment and 
maintenance of interests, then dead bodies can have no right - dead persons have no interests in this 
manner. Kramer argues further that ̀ [t]o say that dead people have rights, then, is simply to say that they 
are entitled to the states of affairs which our duties to them require... in ordinary discourse, we do not hesitate to speak of the "claims" which the dead have on the living' (Kramer 1998 p. 32). In the cases of 
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restriction on who can have moral rights39 to those who have a degree of rationality. 

Agency is therefore not a capacity inherent in all human beings, and that there can be no 

`... morally relevant attribute that is so equally distributed among all human beings that 

it can serve as the basis of an egalitarian moral principle"' (my emphasis; Gewirth 

1982b p. 667). The relevant, morally neutral, capacity that grounds rights for agents is 

an ability to act purposively, which necessarily correlates to the ability to make 

claims41. The claim therefore requires an ability to reason on the basis of `performing' 

some kind of activity (necessarily and sufficiently mental, but not physical)42. 

Therefore, the rational nature of agency is central to the actual claiming rights 

(and the realisation of the importance of such rights to that agent), and that through 

purposeful actions43 (rational behaviour), at least acknowledge the duties placed upon it. 

Importantly, there are certain biological and metaphysical differences between agents 

and non-/marginal agents (entities, as we shall see, that lack any/full features of agency; 

the particular case of the potential agent to be discussed in Chapter Three). This can be 

summarised by acknowledging the explicit difference between: (1) rational behaviour 

(based on consciousness and reasoned action in acting for purposes one has chosen44; 

Beyleveld 1991 p. 66; Harris 1985 pp. 197-198; Hollis 1977 pp. 124-125; Gewirth 1978 

infants and animals, there is great debate as to their ability to `claim' a right to something. This is a 
subject of Chapter Three. 
39 This restriction is what Ben-Zeev called a ̀ status-attribute' - moral status is `... gained by the fulfilment 
(usually passive) of certain necessary and sufficient conditions. The fulfilment of these conditions is not 
a matter of degree; one either fulfils them or does not. Hence there are no degrees of membership having 
such status' (1982 p. 648). 
40 At least one that is not biologically, historically or culturally biased. 
at However, rights may be held even when they are not claimed, and claims are also not in general 
sufficient to establish or justify that there objects are rights (see Gewirth 1982a pp. 46-47). 
42Hobbes maintains that the rational act is correlative with the capacities of agency, and agency is a 
mental capacity: ̀ There be in Animals. Two sorts of Motions particular to them: One called Vital; begun 
in generation, and continued without interruption through their whole life ... to which Motions there needs 
no help of Imagination: The other is Animall motion, otherwise called Voluntary motion; as to go, to 
speak, to move any of our limbes, in such a manner as is first fancied in our minds.... it is evident, that the 
Imagination is the first internal beginning of all Voluntary motion' (Hobbes 1985 Part I, chapter 6 
[paragraph 1, p. 118]; cf. Locke 1975 & 1988; Aristotle 1998 111.111 Ial3 pp. 51-52; Velleman 1992 p. 
461). 
43 Having a right does not necessarily correlate with acting rightly (Wasserstrom 1964 p. 630). 
as The significant difference between agent rational purposive behaviour and that which is purposive 
simplicter may be made by the distinction between purposive action that is (a) information based but 
unreflective and that that which is (b) done for reasons (Butterfill 2001). Type (b) behaviour can be 
distinguished from (a) based actions, because to act for purposes in the sense of (a) requires relatively 
little cognitive ability ('To act purposively is just to fit your actions to a purpose in whatever way you 
can... [there are no signs] of being able to reflect on reasons' (Butterfill 2001 p 143)). However, type (b) 
actions rests on the observation that `... the agent is in a position to care about the rationality of his 
actions, and not just about whether they fulfil his purposes' (Butterfill 2001 p. 141). Agents will often act 
without reflection, and such behaviour is often habitual (information-based but unreflective) or not act at 
all, but this does not mean that the agent is capable of purposeful action (Hollis 1977 pp. 124-125; see 
Held 1999). 
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p. xi & 41-59); (2) conscious and conative behaviour (Pluhar 1995 pp. 249-250); (3) 

non-rational/instinctive behaviour (Heyes 1998; Williams 1978 p. 284); and (4) no- 

action (or inability to act) (infra fn. 42). These states must be inferred from 

behavioural/observational studies (Heyes 1998; Ridge 2001). 

On this basis, there are important differences with regards to status between the 

human agent and the human embryo, which culminates in practical and instrumental 

rationality in the former45, and which is beyond a mere capacity for sentience (see 

Bentham 1996 Chapt. XVII para 4; footnote; & Singer 1995). 

S. S. Dignity 

5.5.1. Dignity and International Human Rights 

Regardless of what I have argued regarding moral rights as synonymous with 

claim rights (in human rights conventions specific to human agents), the closest any 
international agreements have come to a grounding of rights is in `dignity', and 

therefore: 

`Human rights - rights that a person has, not in virtue of any special status or relation to others, but 
simply in virtue of being human - are grounded in our status as human beings, in particular, the 
dignity that attaches to humans simply in virtue of their humanity' (Tasioulas 2002 p. 82). 

In the international conventions, dignity is used as the lowest common 
denominator as regards to the conception between the State and individual and of basic 

human rights; and accordingly, `... human dignity is the infrastructure on which the 

modern superstructure of human rights is constructed' (Beyleveld & Brownsword 2001 

p. 210). In such a culturally and politically pluralistic world, `dignity' was a concept 
that successfully united the Nations together for one common goal (Cassese 2001 p. 
358). 

The basis for dignity in international law is deliberate. The very concept of rights 
that these documents are utilising is based on a particular reference to all human beings, 

that functions to perpetuate a policy that demonstrates a concern for the vulnerability of 
humanity, and protects those that may require protection (and this must include 

compromised human beings [through mental and ill health etc. ], children and the like). 
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This necessarily corresponds to human beings, and not `agency', since some human 

beings are not `agents', but regardless (and sometimes allegedly) require some form of 

protection. The particular framework that has developed in the wake of the `scientific 

revolution' (originating in the Nazi experiments) is intended to ensure that it is not in 

the form that could provide a basis for the wrongful or unjust treatment of human beings 

per se, and including those from different cultural, historical and religious 

backgrounds46. 

However, `dignity' is a notoriously vague concept, but an oft quoted and relied 

upon concept when the treatment of human beings is in question. Its present resurgence 

is partly due to the perceived threat that certain developments in biotechnology pose47. 

But also, its importance as an indisputable value of those human beings that are at the 

margins of `personhood' is a common `conversation stopper' to `... prevent a slide into 

the relativity of moral pluralism' (Campbell 2000 p. 103)48. 

In international documents, dignity is referred to being inherent in the nature of 

human beings. However, what has come out of this grounding is uncertainty as to 

whether human beings have rights simply in virtue of having dignity (intrinsic value), or 

that they have rights because they are necessary to maintain or protect their dignity 

(instrumental value). The sentiment implicated by `dignity' is that it is not an 

insignificant means of protecting human beings that are particularly vulnerable to 

human rights abuses, and this is an important force in driving forward policies that 

protect and promote equality within the community. 

How should we interpret dignity in these conventions? Should we assume that 

dignity, as the basis of human rights, either acknowledges each individual as a human 

being (so indeed encompassing all human beings), or narrowly as only relating to agents 

(possessing some universal capacity)? If one interprets dignity as a property found in 

the biological human species, then such documents are open to the charge of 

as For key readings see: Heyes 1998; Hollis 1977; Pluhar 1995; Ridge 2001; Searle 2002; & Zeman 2001. 
46 While the Nazi experiments were ̀ ... an aberration in their unparalleled fiendish intensity ... they are 
also an integral chapter in the [continuing] history of thoughtless, ubiquitous, albeit milder and therefore, 
barely recognizable [sic. ] abuse of human beings for the sake of medical sciences' (Katz 1992 p. 234). 
47 This is not surprising, nor entirely unfounded, in light of the atrocities of the Twentieth Century that 
were committed in the name of science (see the particularly notorious accounts of the Nazi experiments in 
Caplan 1992). Gross scientific misconduct was not limited to the Nazi movement; for example see 
Reverby 2000; and on general human experimentation, see Katz 1992). 
48 ̀... the notion of dignity plays a very dubious role in contemporary bioethical discourse. It is a slippery 
and inherently speciesist notion, it has a tendency to stifle argument and debate and encourages the 
drawing of moral boundaries in the wrong places' (Kuhse 2000 p. 74). 
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`speciesism' and an arbitrary and unconvincing basis (In Chapter Four I will show that 

`dignity' in this sense has not been taken up by the interpretation of the certain courts). 

5.5.2. Human Rights, Dignity and Bioethics 

Bioethics has brought about a reassertion of the importance of respecting human 

dignity49. In this context, actions are deemed to be contrary to human rights because 

they call into question (or even harm) the inherent dignity of the human being. In this 

sense, the bioscientific revolution creates an unprecedented threat to dignity because it 

jeopardises the perceived integrity of humanity50. This may be a fear of the unknown, 

but possibly is more likely a fear that what changes we make now may influence 

present, as well as future, generations. Therefore, biotechnological developments must 

build upon and improve humanity, not fundamentally change nor ultimately destroy the 

nature of humanity; anything that interferes with this is a violation of the `natural' moral 

order of things (Beyleveld & Brownsword 2001 p. 164-165). Thus we have seen the 

emergence of a `Dignitarian Alliance' (Brownsword 2003). 

Dignity may therefore be seen in two senses. Firstly, as an appeal to preserving 

what is `good' in human nature. It does not call for the prevention of acts that may alter 
the way in which human beings do things, but that developments contribute to the way 
in which we do things - helping those who cannot achieve legitimate human goals to 

reach them (e. g. IVF)51; help those who are deprived of human capacities to retain, 

maintain, or recapture them (medicine); or to provide innovative ways for humans to 

raise the level to what they can attain. But, dignity requires such innovations not to 

alter our capacities beyond what is seen as particularly `human'. Dignity is not 
offended, on this account, because any right has been compromised, or that benefit is 

outweighed by harms in the final calculation, but because it offends what it is to be 
`human' - that all human beings have dignity by no other virtue than being human; and 

49 Dignity is explicitly mentioned in the ECHR; the ECHRB; UNESCO's Universal Declaration of Human Rights and the Human Genome 1998; and the CFREU. so Lord Alton stated: `One does not have to believe in the sanctity of human life, or that life begins at 
fertilisation, to be concerned about the general commodification of life. Every generation is tempted by 
the seductive and tantalising prospect of universal happiness as a trump over all other values and 
principles, but human dignity must always be defended against the abuses of scientific techniques' 
(House of Lords Hansard; January 22,2001, Col. 28). 51 It is perhaps surprising that IVF, as a result of embryo research and `unnatural' conception, is generally 
accepted, and not associated as being contrary to human dignity. 
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because of this, certain acts should be constrained as they may harm this core value 

(Brownsword 2003). 

Of course, much of the endeavours of human kind have been against the tide of 

the `natural'. If this is nature in the sense of a Darwinian evolution then there is nothing 

of note to go on, not least because evolution is pressed forward by (sometimes extreme) 

variation in the nature of things (Dawkins 1998). If `unnatural' is associated with the 

`yuck factor', then this simply does not offer enough incentive rationally to reject 

unprecedented human interventions. We have been interfering with human evolution 

ever since we set up social and economic machinery to support, for example, 

individuals who could not otherwise reproduce. 

Labelling something as ̀ unnatural', and so contrary to `dignity', may be used as a 

stop warning about doing something that may have disastrous consequences for human 

society (Campbell 2000). Perhaps prophesising the future consequences is warranted in 

prohibiting some endeavours, but this amounts to doing nothing when there is a 

perceived risk when the goals are ultimately good; many developments have been 

fraught with risk (development of flight, x-rays, pharmacological intervention), but this 

should not be interpreted as a resounding ̀no' to their (possibly beneficial) pursuance. 

So if dignity is not the value implicit in preserving the status quo of humanity, 

then perhaps we would have more success in a second definition of dignity, as a value 

that does not stop human endeavour, but reminds us that all human beings have an 

intrinsic value (expressed as human rights) that is synonymous with their inherent and 

common heritage of humanity. The problem is that these inalienable52 and 

fundamental53 rights attempt to hold that all `human beings' 54 have them equally55 - 

there is an implicit relationship between ̀ human beings' and `human dignity' (Kuhse 

2000 p. 61). The justification for this is that all human beings are considered to be 

`human beings' (biologically defined) in possession of `human rights' that derive from a 

value of `dignity'. This is most evident in the protection of the human embryo since its 

52 ̀... inherent dignity and of the equal and inalienable rights of all members of the human family... ' 
ýUNDHR 1948 Preamble). 
3 The ̀ ... United Nations have in the Charter reaffirmed their faith in fundamental human rights' 

(UNDHR 1948 Preamble); and the Council of Europe affirm'... such measures as are necessary to 
safeguard human dignity and the fundamental rights [in the Convention]' (ECHRB 1997 Preamble). 
sa The term human being is particularly unclear in this usage. The ECHRB decides to `... construe the 
expression [human being] broadly, covering both connotation of individuality and that of membership of 
the human race' (Explanatory Report to the ECHRB (draft) (1994) Council of Europe; DIR/JUR (94) 2 
Strasbourg, p. 15). 
ss The Explanatory Report for the ECHRB (draft) states: ' [i]t was nevertheless acknowledged that it was a 
generally accepted principle that human dignity had to be respected as soon as life began' (ibid. p. 15). 
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value must rely (in this case) on the explicit and unique human identity as a member of 

the human species. 

This has been difficult to demonstrate philosophically, and in practice to uphold. 

Indeed, this may have been a contributing factor to why human rights as popular moral 

protections, have been ineffectual in certain circumstances. There are times when 

individuals require more or less of a certain right according to specific needs and 

circumstances. Likewise, there are numerous incidents when a `human being', 

biologically defined, does not have or has more of the same rights as another biological 

human being. This latter claim is manifestly incompatible with a belief in the absolute 

universal human rights of all members of the human species. 

One means of evading these criticisms is to defend a position that there are only 

prima facie rights. Thus, all human beings have all prima facie rights which can only 
be over-ruled in specific circumstances. In this weaker form, rights serve as an 
instrumental means to securing equal treatment of human beings. The difficulty with 

this defence is in the fact that such a position is subjective - conflicts will inevitably 

arise; and if this is based on equal standing of all human beings, what is the quality of 

all (some) human beings, and how is this objectively assessed so that it can be 

resolutely employed? 
The answer lies in the metaphysical explanations that demonstrate that not all 

biological human beings are equal. It is not the fact that all human beings have the 

same values (because they do not), but the same capacities that some human beings 

have that makes them similar. Consequently, there are human beings that may not have 

rights, not because they have different values, but because they have different 

capacities. 

5.5.3. Kant and Dignity 

Immanuel Kant believed that it was only human beings, as ends in themselves, 

which could be subject to, and were capable of following, moral law (and so guide its 

actions by maxims). - Therefore, ̀ ... the sole condition under which anything can be an 

end in itself has not merely a relative value - that is, a price - but has intrinsic value - 
that is, dignity' (Kant 1948 p. 96). Thus it is argued that Kant was explicit in stressing 
the dignity of all human beings by stating, for example, that `... morality, and humanity 
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so far as it is capable of morality, is the only thing which has dignity' (Kant 1948 pp. 

96-97)56. Kant also states that: 
Every human being has a legitimate claim to respect from his fellow human beings and is in turn 
bound to respect every other. Humanity itself is a dignity; for a human being cannot be used 
merely as a means by any human being... but must always be used at the same time as an end. It 
is just in this that his dignity (personality) consists, by which he raises himself above all other 
beings in the world that are not human beings and yet can be used, and so over all things (Kant 
1998 p. 209). 

This line on dignity may warrant us to consider that human dignity can be violated even 

though the transgressed actually experiences no reduction in their dignity17. This may 

require due respect to entities, that although they cannot express their own dignity, as 

human beings may require others capable of action to accordingly take steps (their 

duties) towards the protection and promotion of that being's `rights'. This 

understanding of Kant has also led some to argue that: 

[e]very living human being shares the inalienable and indisputable value of human dignity due to 
his or her belief regulated by reason, in short, rationalism ... this [is a] unique property among the 
entire range of living beings on earth [and therefore] human beings ought always to be treated as 
ends in themselves and never as mere means towards an end (Oduncu 2003 p. 12)58 

However, this fails to notice that not every human being is rational (e. g. embryos). 
Furthermore, there are beings that exist on the earth that are more rational than some 
human beings (infra Chapter Three s. 7.4). But that is not a concern for the ̀ Dignitarian 

Alliance', since they are intending to claim that dignity does not rest on any basis of 

rational agency, but unequivocally on membership to the human species and the ability 
for them to become human agents (and this requires a further step regarding potential 

agency discussed in Chapter Three). 

Thus, Kant's Formula of the End in Itself: `Act in such a way that you always 

treat humanity, whether your own person or the person of any other, never simply as a 

means, but always at the same time as an end' (Kant 1948 p. 91) - is a typical appeal to 

56 Gewirth may be similarly misunderstood, because he states that: `... it is because all human beings have 
dignity that the needs of their agency are eminently worth fulfilling; hence, it is human dignity that 
provides the ultimate basis of human rights' (Gewirth 1998 p. 160). However, later Gewirth states that 
such dignity must be viewed in this sense that it is `... consequent upon the having of rights and hence is 
not the ground of rights' (ibid. p. 162). 
57 I. e. an embryo cannot experience any loss in `dignity', but other agents, as rational human beings, can 
recognise such transgressions themselves when such human beings are treated contrary to `dignity'. 
Dignity, in this sense, is a duty led value - that rational humanity has a duty as a whole to respect each 
other human being because of intrinsic worth (also see Kant: `... we have duties to others, not only as 
human beings, but also as fellow citizens, and civic duties arise there' (1997 p. 217)). 58 Cf. Donagan 1982 pp. 664-665; & 1977 pp. 170-171. 
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dignity and the protection of vulnerable human beings59. In this mode, Kahn states that: 

`... the principle expressed by Immanuel Kant: that of human dignity ... 
demands that an 

individual - and I would extend that to read human life - should never be thought of as 

a means, but always as an end' (Kahn 1997 p. 119). 
Kant does relate human dignity to all humanity, but he is really relating it to 

human beings capable of guided (practical reasoned) action. The attribution of dignity 

is based on the rational being's autonomy and capacity for self-legislation, and 

therefore, the precepts cannot apply to all biological human beings, but only to 

`persons', which in Kantian terms is a `being with a will' (Kant 1948 pp. 76-77), or (the 

non-Kantian term) `agent'. A human embryo is not ostensibly a `being with a will', and 

therefore, the extension of the Formula of the End in Itself to such human life is 

misleading - human beings not capable of agent action cannot have dignity. Therefore, 

Kahn's interpretation of the principle is not what Kant had in mind, since Kant did not 

extend the categorical imperative to all `human life', but instead to the actions of agents 

that would compromise dignity (see Paton 1948 pp. 32-33). 

For this reason, Harris has argued that without qualification, such appeals to 

Kant's `dignity' are seldom helpful (Harris 1999 p. 67)60. We do, and rightly should, 

use others, as means in certain circumstances. There are two reasons for this. Firstly, 

there is the provision of a service (we may have no relationship with a service provider, 

and in procuring that service, we are therefore using him only as a means), or altruistic 
behaviour, such as blood donation (ibid. ). Secondly, there is the conflated protection 
that would develop as a consequence of the dignity of all human beings. Harris states 
that `... an abortion performed exclusively to save the life of the mother would also, 

presumably, be outlawed by this [mis-] understanding of Kant's principle' (ibid. p. 67). 

Kant's argument therefore should not be used to rule out using certain human beings as 

means to some `agent' relative good unless a potential to become an agent can be 

successfully argued to be morally important61. 

59 See Kahn 1997; Novak 2003; & Oduncu 2003. 
60 Kuhse has argued that arguments that attempt to defend the view that dignity is a property of all and 
only human beings fail because it is too embracing and too exclusive (Kuhse 2000 p. 69). A human 
embryo that consist of no more than a few cells would be the bearer of dignity whereas primates that 
demonstrate considerable rationality would be excluded. Thus, arguments that recognise the ̀ inherent 
dignity of all members of the human family' may ̀ ... lead to the bolstering of some illegitimate, or at least 
unargued-for claims, in the human sphere, whilst at the same time encouraging blindness as far as the 
widespread exploitation and mistreatment of animals is concerned' (ibid. ). 61 Lebacqz argues that: `The embryo (or embryonic tissue) can be considered to have value. It can be 
cherished. It can be treated not simply as a means to someone else's ends. To the extent that respect for 
persons requires this general attitude of valuing and the rather vague moral norm of not using another 
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On this understanding, Beyleveld and Brownsword argue that `dignity' is 

respected by acknowledging that all agents have a range of distinctive capacities; such 

as the capacity for free and purposive action, and those capacities that accompany such 

choices (such as making informed choices and real consent), and that dignity acts in 

support of individual autonomy (and not as a constraint on human action) (Beyleveld & 

Brownsword 2001 esp. pp. 111_119)62. Therefore, far from being a characteristically 

human value, it is an agent relative value linked exclusively with the autonomy (or 

`empowerment') of the individual and its existential anxiety (of the agent as a bodily 

and physiologically vulnerable being)63. In this sense, agents have dignity because of 

their propensity to act for freely chosen purposes; and it is dignity, as primarily the 

property by virtue of which one has moral rights (and so dignity as the basis of rights is 

constituted by the property of being an agent), that allows them to exercise such 

choices. 
On both Kant's and Beyleveld & Brownsword's accounts, dignity is limited to 

rational beings. Therefore some traditionally `dignified' beings have been 

misrepresented as such, because they do not ostensibly have the dignity-relevant 

capacities that accompany agency. However, in Chapter Three I will contend that 

`dignity' may be a terminological means of protecting those beings that are not able to 

claim moral rights. Instead it is meant as a special protection not of the same type as 

claim rights (and that is to say that this type of `dignity' and that Kant and Beyleveld & 

Brownsword may be different concepts but are using the same word). Our duties to 

such beings cannot be perfect (in the sense of necessarily correlated to moral rights), 

because such beings cannot have, through the definition of moral right used here, claim 

rights64. And in this sense, it has been noted that: 

simply as a means to our own ends, respect for persons appears to be able to fit the case of the early 
embryo or of embryonic tissue (Lebacqz 2001 p. 151). But, as I have argued, and in agreement with 
Lebacgz, this respect is something different from what Kant had in mind for beings with self- 
determination or rational will (ibid. p. 152). 
62 ̀... a person's sense of dignity, of self-worth, is fostered or buttressed when she is in a position to claim 
rights against other persons ... by virtue of [the] characteristics of his actions, the agent regards himself as 
having worth and dignity ... If he had no purposes, he would claim no rights of agency, nor would he act. 
And this having of purposes is equal and common to all agents, whether wise or foolish' (Gewirth 1998 
pp. 161-171 [my emphasis]). 

... immanent within an autonomy-centred conception of human dignity, there is a dimension of 
responsibility that must be drawn out - which dimension begins to take shape once individual autonomy 
is placed in the context of human finitude and vulnerability in which rational agents strive to co-exist 
... dignity enjoins ... a degree of humility in the face of uncertainty ... We may strive to be rational but we 
are not omniscient' (Brownsword 2002 p. 577). 64 Alastair V. Campbell assumes the middle ground, stating ̀dignity ... signifies both the honour and the 
burden of being human 

... [the] honour of being human consists in being a moral agent' (Campbell pp. 
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... appeals to human dignity are not necessarily (unjustifiable) attempts to extend the possession of 

the basic rights beyond their appropriate bearers, but may be appeals to a different set of 

considerations all together. While such considerations are, in my opinion, subordinate to the 

protection of the basic rights, they still merit careful consideration (Beyleveld 1998b p. 337). 

`Dignity' may therefore be a protective claim on behalf of certain beings, but this 

cannot be the same type of claim that is made in the case of a moral right. In this sense, 

`dignity' may be, on one hand, the basis of agent-centred claim rights, and on the other, 

some `dignitarian' value in all human beings. Human `dignity' in the latter (symbolic) 

sense may be meant to protect humanity, not agency, because many vulnerable 

biologically human beings do not qualify as agents. 

6. The Limits of Rights 

If one could envisage a theoretical world where all rights were absolute (i. e. could 

not be overridden in any circumstances), it would have to be inhabited by beings that 

never had cause to intentionally infringe, violate or otherwise harm other agents' rights. 
Furthermore, there would also be no duty to refrain from such actions because there 

would not be an individual willing to embark upon detrimental actions. Conflicts or 

rights would also not arise due to unavoidable circumstances and social limitations. 

Such a community would be devised so that all individuals within the society 
(voluntarily) acted in accord with the interests of others (positive rights to help); and 

that external forces would not limit any one being's ability to help or status as a 

consequence of providing aid. The members of such a world would also have access to 
information that will allude to the (confident prediction) of the outcomes of all acts. 
Such a world would therefore also be dependent on non-finite resources and the effects 

of occurrences in nature. 

108-111). But Campbell does not interpret agency in the narrow terms that Kant used. Campbell's 
argument is that the ̀ ... symbolism of respect for all that is human is a potent influence on moral 
sensitivity' (ibid. ). Therefore, ̀... human dignity is often extended to cover a range of situations 
... [where] we accord respect ... But this respect ... must be regarded as an extension (or inflation) of the 
core concept of human dignity, and so can have moral force only in a weak and generic sense ... the 
claims from such extensions are not to be compared to the core concept, which is applied solely to 
conscious beings who are capable of having their rights violated' (Campbell 2000 p. 108). 

82 



Of course, we do not live in such a world65, and therefore we are committed to 

practical deliberation and consequential foresight: our `... world is of a certain sort, 

we... may have no choice but to contemplate the [un]avoidable occurrence of the very 

actions and event whose consideration at an intentional level is absolutely ruled out' 

(Waldron 1984 p. 16). Furthermore, these are limited to our knowledge and 

understanding of the world (including never fully knowing all the consequences of a 

given action), physical limitations (i. e. limited resources); and natural disasters. 

Ultimately, a given ethical dilemma may result in the evaluator being equally torn 

between two choices of action, each of which results in harm and equal violation of two 

(or more) individuals' rights. 

Consequentialists strive for the best outcomes - so perhaps in this case the least 

harm to the least number of citizens (or which creates the greatest aggregate happiness) 

would be chosen (instead of the implications for each individual separately). The 

rights-theorist, on the other hand, cannot quantify or calculate the least harm or best 

outcomes according to the aggregate welfare. Instead any outcomes must be based on 

the (rights) implications for each individual. Only when different rights are at stake can 

one action be chosen over another; and then one can make a decision for moral action - 
and so be able to choose the option that harms the less important right (for example, 

violate an agent's right to freedom to stop a violation of another's right to life). We are 

therefore forced to abandon the absolute right, and are committed to prima facie rights. 
It is all too commonplace that individuals are stripped of their status and interests by the 

actions of others and as a consequence of the natural world. A rights framework 

therefore creates a situation whereby (morally important) decisions have to be made on 

empirical study of the available information (which may be false or incomplete), and 
likely and probability of outcomes to individuals' rights. 

With these limitations a rights framework may be shaken by events; but this does 

not mean that we cannot set out the ideal structure that can withstand, to the best of our 

capacities, these knocks. Essentially, policies must found systems that attempt to 

establish all the relevant consequences and the best possible course of action. In any 
one situation, therefore, rights may be situationally limited or violated by incidents out 
of our control. The deployment of rights, organised in a hierarchical framework, is 

65 'We are not concerned with ... some never-never ideal land in which all of the differences between 
persons - in a variety of morally relevant respects - have been erased, but persons as we find them in the 
actual circumstances found here on earth' (Melden 1977 p. 193). 
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therefore dependent upon the individuals' needs and society's capabilities. Importantly, 

mechanisms must be in place to recognise this finitude, and designated to assess 

allocation, rationing and to attempt to resolve conflicts. 

7. The Right-Holder, Duty-Bearer and Justifying Grounds for Rights 

So far, we have seen that a person has a moral right when she has ̀ ... a claim the 

recognition of which is called for - not (necessarily) by legal rules - but by a moral 

principle' (Feinberg 1980 p. 154). 

In the first place, a person must be in a position to at least recognise that there 

may be circumstances where her interests are under threat from other agents or 
institutions, and therefore that there may be circumstances where she may need to claim 
that such actions are against her interests. Thus, to have a `right' is to have a claim to 

something and against someone, the recognition of which is called for by legal rules, 

social conduct, and inter-person relations that create the moral society. The recognition 

of rights by positive law, however, is not necessary and although they are often (or are 

not) given expression in some form. If the right exists as a moral entity, it does so 
despite or regardless of the judgement or law. And should the judgement or law go 

against this right, then that judgement or law is immoral or (interpretatively) wrong66 
One cannot simply claim anything; the claims are to access to important goods 

that furnish that person's important interests in having, maintaining or accessing basic 

goods. Likewise, one cannot make a claim against everyone. Any particular individual 

may not be in a position to help; a state or authority may likewise be unable to help; but 

they must be at least be able to act minimally so that they do not intentionally violate an 
individual's negative right. As a rule, the right has to be held against 
someone/institution that can provide the necessary duty (infra fn. 88). 

Rights cannot actively exist in isolation to the recognition of the existence of 
agents - but they are not reliant on the access to, or recognition of, a duty from 

66 The Nazi laws (e. g. Law for the Prevention of Genetically Diseased Offspring 1933 and the 
establishment of Genetic Health Courts; the Nuremberg Laws 1935; & Marital Health Laws 1936) and 
policies of racial hygiene were given legal effect; they were still, of course, immoral, in that they denied 
fundamental rights to individuals and groups within society (see Proctor 1992). What is more, there are 
clearly moral implications for actions that we do outside the recognition of positive law - there are moral 
rights and duties apart from the law and any legal system, and regardless of the failure of a legislature to 
provide that right (Bedau 2000 p. 276). 
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another67 - the actual existence of other agents is irrelevant to whether rights may or 

may not be possessed. However, the `... possible existence of other human beings is 

more than adequate as a basis for talk about right to have a point' (McClosky 1965 p. 

118). If one can envisage a situation where access to important goods may be 

compromised, then one could also envisage that the persons responsible have a duty to 

stop such actions, whether or not they are actually doing it; but in this case should they 

do it. 

Correlative to the right-holder, to be able to claim a right, the duty bearer must be 

in a position at least to be able to comprehend the circumstances that will entail the 

fulfilment of that duty. This is an implicit claim, however; in the sense that others may 

come to have a duty to refrain from some action. It is not a right that is claimed against 

a potential infinite number of individuals in a potentially infinite number of situations. 

7.1. A Framework of Morality Based on the Existence of Human Rights: The Indirect 

) Argument to the Principle of Generic Consistency (PGC 68 

It has been argued here that agents have a claim (or moral right), to those things 

that are necessary for their ability to be an agent, these things, or 'goods'69, may be 

called 'wellbeing' 70 and 'freedom '71. This claim is supplemented by holding that all 

agents should morally be treated in similar ways, and this is because all agents are 

similar in respect to the intrinsic value of their wellbeing and freedom. So unless there 

is some general and relevant respect in which agents differ that would justify different 

67 McClosky gives the example of a hermit on an isolated island having a right to do or have certain 
things but this is not, due to the circumstances, a right against anyone: ̀His rights may give rise to rights 
against others, but the right - e. g. to live - is not primarily against others' (McClosky 1965 p. 118). 
6I have made an important decision to not include Gewirth's direct argument to the PGC in the main text 
(a summary of this argument can be found in Appendix Two). The reason being that, unlike the direct 
argument, the indirect argument only depends on the existence of human rights as a stating premise, 
instead of agent action. Although this premise is question begging, I have argued that human rights are 
acknowledged as a fundamental grounding of European legal policy. This summary of the indirect 
argument to the PGC is taken from Beyleveld (1996) and Beyleveld & Brownsword (2001) pp. 77-82. 
69 These goods are ̀ ... aspects of his individual existence as unique and unrepeatable as is that existence 
itself 

... which, unlike his merit, has individual worth' (Vlastos 1984 pp. 56-57). 
70'... if enjoying ̀ well-being' is something valuable - and especially intrinsically valuable - then it seems 
to follow that this is the kind of thing to which one ought to have a right' (Wesserstrom 1964 p. 635; cf. 
Viastos 1984 p. 56). 
71 ̀... under this term [are] not only conscious choices and deliberate decisions but also those subtler 
modulations and more spontaneous expressions of individual preference which could scarcely be called 
"choices" of "decisions" without some forcing of the language' (Vlastos 1984 p. 56; cf. Gewirth 1978 
pp. 52-53). 
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treatment, all agents have a right to these goods72. If human rights are claim rights, then 

it must be concluded that there is no difference between agents73 (if all agents do in fact 

have equal human rights), and therefore they must all have an equal right to wellbeing 

and freedom (Feinberg 1964 p. 644). 

Melden, however, contends that how can the worth of A's freedom and wellbeing 
be a ground to derive principles that equate to her own and others equal rights (1977 p. 

191)74? If it is a capacity for freedom and wellbeing (the `intrinsic worth' that `some 

persons have'), how is the move from this made to the right to have them achieved? At 

best, the framework provides a principle of universalisation - that if we have a good 

reason to promote A's freedom and wellbeing, then we should also equally promote 

those of B (infra section 8.2). We must therefore find out the reason why a person's 
interests in having something (that she claims), means that they have human rights to 

them; how can something that one values (or is good) become something that someone 

ought to have as a right (Feinberg 1964 p. 645)? Furthermore, just because one can see 

why rights are so valuable, we have no reason to commit, without further avowal, that 

they are in fact the only valuable goods (Nelson 1976 p. 146). It may be, for example, 

also valuable to incorporate wider considerations of social justice, and these impersonal 

factors may infringe upon individual rights (Young 1978 p. 67): therefore, `... while 

most people believe that there are such rights, there are in reality no grounds for 

believing in human rights' (Nielsen 1968 p. 578). 

Gewirth states that: 

72 Each agent may require more or less of this minimal standard at any given time. In such circumstances 
it may be justifiable to discriminate fairly against that agent who is in less need for the maintenance of the 
minimal agency than the one in more need (Benn & Peters 1959 p. 108; cf. Melden 1977 p. 193). 
Therefore we can in proper circumstances treat people differently as long as this is not on any non-moral 
grounding (and with regards to their basic needs of agency). This point seems to have been 
misunderstood by Bentham (2002 p. 325-326) (supra fn. 18). There are times or circumstances when one 
individual should be treated differently from another - either because of their possibly temporary 
capacities (illness or age) (Nielsen 1968 p. 577); or because of what they can safely or competently do 
without harming themselves or others (the task-specificity of rights) (see Beyleveld & Brownsword 2001 
p. 132). However, despite historical or cultural differences between groups of individuals, human rights do not allow different values to treat an agent below that status (and those that do are heavily criticised; 
see Baden 1992; & Marcus 1993). Cultural or historical factors are not entirely unimportant; they can 
add to the wellbeing within a society; but they are only defensible when no one individual is unfairly 
treated with regards to her rights. In such cases, they are secondary to the rights to access to goods 
necessary for agent freedom and wellbeing. 1' `... the human worth of all persons is equal, however unequal may be their merit' (Vlastos 1962 p. 45). 74 Melden concludes: `... we need nothing more than the concept of persons, whose features as the moral 
agents they are suffice for the possession by them of their fundamental moral rights, features which 
enable them to join their lives with one another as they go about their affairs' (Melden 1977 p. 231). 
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... human rights are of supreme importance, and are central to all other moral considerations 
because they are rights of every human being to the necessary conditions of human action, i. e. 
those conditions that must be fulfilled if human action is to be possible either at all or with general 
chances of success in achieving the purposes for which humans act (Gewirth 1982a p. 3)75. 

Because of this, Gewirth argues that the categorically necessary requirements of the 

Principle of Generic Consistency (PGC) mean that an agent is concerned with acting to 

achieve her purposes, and therefore, the necessity of freedom and wellbeing 

(collectively the generic features of agency) for all such purposes also means that she 

must hold it as imperative that she has rights to them. By virtue of all agents being 

relevantly similar, she must also recognise that for all other agents this is equally 

necessary for them to have (generic) rights. (And one must accept that to contradict the 

PGC is to contradict that they are an agent at a1176). The non-contingent stringency of 

this argument has meant that there is a great deal of, sometimes hostile, scepticism to it. 

Beyleveld & Brownsword therefore advocate that: 

... unless alternative (dialectically contingent) arguments can be given for employing the PGC as 
the criterion of moral legal validity, many will not be interested in what the PGC requires for 
individual actions and social (including legal) rules and practices (2001 p. 77)77. 

There have therefore been, perhaps in an effort to avoid an unnecessary ̀trap', and 

compounding the resentment of those protagonists, notable efforts to present Gewirth's 

project in a dialectically78 contingen? 9 (indirect) argument, which argues that one is 

committed to the PGC not necessarily because one is a purposive agent, but instead 

because there are (in a question begging sense) human rights. The contingent 

arguments holds that from a claim by the agent (in the spirit of the dialectical method) 
that human rights exist, the PGC must follow. And at least one author believes that this 

75 Gewirth argues that: ̀ But may not some humans lack these rights because they are incapable of agency 
in one way or another? ... This question rests in part on the variant of the dictum that "ought" implies 
"can, " for it assumes that for some person A to have a right to something X, A must be capable of having 
or doing X... [but some human beings] despite the lesser range of control of which they are proximately 
capable, [have rights] for they can think, choose (although within narrower limits, and plan)' (Gewirth 
1981 pp. 133-134). 
76 ̀Any being denying it was a PPA would, in that act, reveal itself to be a PPA' (Beyleveld 1996 p 16 
fn. ). 
" But, `... that philosophers are inclined to seek contingent groundings for morality can only be justified 
on the conviction that the Gewirthian enterprise is unfulfilled' (Beyleveld 1991 p. 3; also see generally Beyleveld 1996). 
'$ Dialectical refers to the method of using statements or claims made by protagonists or interlocutors and 
then proceeding to examine what these logically imply. As opposed to an `assotoric argument' where the 
conclusion follows from the premises that are not tied to the claims of an interlocutor (Gewirth 1978 pp. 
42-47). 
79 A contingent argument is one where the premise(s) or method of inference (i. e. the connection between 
the premises and the conclusion is not necessary) can be denied (ibid. ). 
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argument avoids a hostile reaction because, instead of one being in a position whereby 

they cannot logically reject the premises that Gewirth holds to be rationally undeniable, 

they are committed to the inference that human rights may in fact exist (Boylan 1999a 

p. 2). It is clear that human rights, whatever their basis, are of supreme importance in 

international law, and not least in the EU. And because law is an expression of morality 

(or so natural law8° affirms), this would be a good place to start in deriving a theory of 

morality. 

A claim right, as understood as a human right, is possessed by a human being 

simply by virtue of being a human agent (who is able to make that claim)81. It follows, 

from the premise that there are human rights, that a human being, qua human agent, 

claims that she has human rights, and therefore, all agents' have the same (claim to) 

human rights. These rights are to have human agent goods, collectively called freedom 

and wellbeing. Formally, from the claim: 

(1) `I have human rights'82. 

It follows from the definition of human rights that I am asserting: 

(1a) ̀ I am human -* I have R-rights'. 

The logical principle of universalisability83 now requires me to assent to: 

(2) Xis human -* X has R-rights, 

Which entails: 

80 As opposed to the concept of law being morally neutral (argued from a positive law position); see 
generally Beyleveld & Brownsword 1994, especially pp. 7-31; & Gewirth 1978 p. 75,1981 p. 119. 
1 ̀... where the fact that X is human is sufficient to justify the assertion that X has a claim right R, then 

claim-right R is a human right' (my emphasis; Beyleveld 1996 p. 23). 
82 Or I have a right to do X on the necessary and sufficient grounds that I am human (Beyleveld & 
Brownsword 2001 p. 79). 
83 ̀... if some predicate P belongs to some subject S because S has the property Q (where the "because" is 
that of sufficient reason or condition), then P must also belong to all other subjects S1, S29..., So that have 
Q. If one denies this implication in the case of some subject, such as St, that has Q, then one contradicts 
oneself. For in saying that P belongs to S because S has Q, one is saying that having Q is a sufficient 
condition of having P; but in denying this in the case of S1, one is saying that having Q is not a sufficient 
condition of having P' (Gewirth 1978 p. 105,1969; also see Appendix 3). 
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(2a) All human beings have R-rights. 

Now, from: 

(3) A has a right toy -> A has a right to the necessary means to exercise or do y; 

It follows: 

(4) There are generic features of agency (action) 84 (GF) (which are necessary 

means to the exercise of y, whatever y might be), 

And it follows that I must assent to: 

(5) Whatever A has a right to, A has a right to have the GF. 

Thus, it follows from (2a) ̀ All human beings have rights', that I must assent to: 

(6) All human beings have a right to have the GF, whatever R-rights are, and to; 

(7) All human beings have a right to have the GF. 

However, 

(8) Any being granted a claim-right must be capable of exercising it (because 

`may' implies `can' just as much as `ought' does85), and in order to be able to 

exercise a right a being must be an agent. 

It follows that I must assent to: 

84 ̀... precepts require actions; and there are certain invariant features that pertain generically to all actions 
... they categorize [sic. ] the genus or category of action as a whole, as delimited by moral and other 
Fractical precepts ... [and they] provide the necessary content of all action' (Gewirth 1978 p. 25). 

`... the "ought'- "can" derivation, which, assuming the familiar principle that "ought" implies "can", 
argues by contra-position [relation between conditionals of the form `if p, then q' and ̀ if not p, then not 
q'] that if some person cannot perform some action, then it is not the case that he ought to perform it' 
(Gewirth 1982a p. 107; also see Rynin 1957, esp. p. 313; & Tranoy 1972). 
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(9) All agents have a (claim) right to have the GF. Which, because all agents 

must therefore have the generic features of agency, is the PGC (see Beyleveld 

1996 p. 23): 

`Act in accord with the generic rights of your recipients as well as yourself 

(Gewirth 1978 p. 135) 

7.2. Agency and Human Rights 

Truly practical and instrumental rational behaviour86, together enable the 

purposive claiming of human rights for important human goods (which are in the agents 

interests to have if it is to have any success in being a human agent). This resides in a 

level of rationality that evidences itself as purposeful action. This is the distinguishing 

factor that separates agents from non-agents, and clearly separates human agents from 

the human embryo. 
One must realise that if I (any agent) has human rights because of the sufficient 

reason that (I) have claimed them for myself, and then through the logical principle of 

universalisablity (supra fn. 83), I (any agent) must be other-regarding to human rights. 

This means that because any agent must regard the fact that she is a human agent is the 

sufficient reason to claim human rights, then any other human agent must also have the 

sufficient reason to claim the same human rights. This is implicit in point (8) - `... in 

order to be able to exercise a right a being must be an agent' and its leading to (9) 87. 

It has been argued that the right to freedom and wellbeing could be based upon 

some other ground more specific than the agent's prudential criterion: 

But is not at all evident why a ̀ rational agent', whose ̀criterion is prudential', must stake his claim 
to rights to freedom and well-being on the ground of their necessity. Strictly speaking, all that 
Gewirth's argument shows... is that it would be self-contradictory... for a rational agent, whose 
criterion is prudential, to refrain from claiming a right to the necessary conditions of action, but 
not that it would be self-contradictory ... to claim a right on some other ground (Freidman 1981 p 
152). 

86 Concerning ̀what to do' in light of what has been chosen and the best means of achieving it 
(Richardson 1994 p. 22). 
87 ̀The agent's description of himself as a perspective purposive agent is both a necessary and sufficient 
condition of the justifying reason he must adduce for his claim to have generic rights' (Gewirth 1978 p. 
109). 
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If this is not the case, then it must be demonstrated that agency must be claimed as 

the sufficient condition for having human rights (and were this not the case then agency 

is not necessary and sufficient to have human rights; if some other ground can be relied 

upon, then agency may not be relevant and those beings that are not agent may have 

rights). However, it can be shown, via a reductio ad absurdum, that by denying that 

one has human rights because she is a human agent, the agent denies that she has human 

rights. 

The Argument from the Sufficiency of Agency (ASA) (Gewirth 1978 p. 110) (see 

Appendix Two) shows that if some quality D (i. e. human agency), is necessary and 

sufficient for having property R (i. e. human rights), then all beings that have D must 

also have R or otherwise accept that some other quality, S (i. e. species membership) is 

also (or can be used instead) for having R, which clearly would make D no longer 

necessary or sufficient. (And remember, I have human rights, not because I am human, 

but because a claim right is a human right, I would have to accept that I do not have 

human rights if being human and an agent were not necessary and sufficient). If this 

was the case, then I could argue that a claim right may be derived for a being that 

cannot exercise it, and therefore, claim rights would not have to be claimed (i. e. all 

human beings, including those that cannot act, can have claim rights). Therefore, 

because denying that it has human rights for the sufficient reason that it is a human 

agent, requires the agent to assert that it has human rights because it has a property that 

is not necessarily possessed by all human agents. This would imply that if the agent 

lacked this property it would not have human rights, which contradicts the previously 

established statement, made on the basis of its claim to be agent, that it has human 

rights. 

Therefore, if human rights are claim rights, only agents capable of claiming a 

right can have the same capacity to have human rights. Of course, human embryos are 
human, but they are not capable of exercising such claim rights, and therefore cannot 
have human rights unless either being human is in fact necessary or becoming an agent 

will suffice (this is discussed fully in Chapter Three). 
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7.3. The Application of the PGC 

The argument to the PGC shows that from the action basis of agency there is at 

least a claim (in the Hohfeldian meaning) to prima facie rights. If the premise that there 

are human rights is correct (and which I have argued is the case in the EU), then the 

PGC necessarily follows. Therefore, any policy concerning agent communities must be 

grounded in, and recognise primarily, that it should protect and promote agent rights. 

These conventions can therefore only apply to agents, if in fact human rights are their 

sole grounding. 

7.4. The Indirect and Direct Applications of the PGC 

Direct applications govern interpersonal conduct, between agent and recipient. 

The direct application of the PGC requires that its precepts are imposed on the actions 

of individual agents; the actions are morally right, and the agents fulfil their moral 
duties when they act in accord with the generic rights of their recipients as well as of 

themselves. 

The indirect application of the PGC imposes requirements upon social rules 

governing multi-agent institution activities (Gewirth 1978 pp. 272-365). The indirect 

application concerns the legal enforcement and political effectuation of human rights. 
They are not exclusive of individual interpersonal transactions (such that being illegally 

detained by the state concerns similar human rights violations as being kidnapped by an 
individual). A large part of the indirect application consists of the legal protection of 
individuals from suffering violations of their most important rights by individuals or 

groups other than those representing the state (so prohibiting certain acts and providing 
for sanctions and remedies by law). It also constrains the possible actions of the state, 

and may be used as a means to enforce a general state of affairs where human rights 

prosper. 
Under the latter application, institutions are morally right, and persons acting in 

accordance with them fulfil their moral duties, when the rules and institutions express or 
serve to protect or foster the equal freedom and wellbeing of the persons subject to 

them. 
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The indirect application of the PGC will define the justification for any policy 

decisions concerning stem cell research. So for example, if it is true that an embryo, as 

an agent, has human rights, then the policy will have to reflect this by prohibiting 

harmful actions directed at human embryos, and thus embryonic stem cell research will 

be unjustifiable. A policy in this case that does not protect and support the freedom and 

wellbeing of persons (including embryos) would be contradictory to the premise of the 

PGC88. 

8. Human Rights and the PGC 

The premise of the necessary argument to the PGC is that the agent is capable of 

claiming a right; if one then also considers the correlativity of rights, then there must 

also be implicit duties. In both cases, only an agent has the capacities for such actions. 

Human rights, if they are rights as intended under the PGC, are limited to rational 

agents. 

Although the human rights documents state that human rights are held simply 
because they are inalienable and fundamental rights of human beings, we must read 

them as having a dichotomous meaning. Firstly, that the moral status of `everyone' is 

indisputable; but only in that it is read so that every agent (which is `everyone') has 

human rights. Secondly, that reference to `human beings' must be embellished by a 

second meaning that derives a `proportional' or secondary status to them as opposed to 

persons (agents). This is discussed in Part One of Chapter Four. 

8.1. Non- and Marginal Agents 

This is far from the end of the story. It is clear that there are agents (such as 
`normal' human adults) and non-agents (e. g. rocks). However, there are increments 

$$ The procedural application of the PGC requires that social rules and institutions operate under the 
premise that they are established under the free consent of citizens, and that this consent is achieved 
through certain constitutional procedures. These procedures cannot, however, be limited or biased 
contradictory to the PGC (Gewirth 1981 p. 140). It could not be the case that one group is 
constitutionally limited (in freedom) from the benefit and protection of the community. The instrumental 
applications provide that these social rules and institutions are morally right insofar that they operate to 
promote and protect the wellbeing of all persons (ibid. ). 
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between these two poles, where it is far from clear as to their agent status. Therefore, 

we have to look carefully at the moral status of marginal agents - beings that we cannot 

conclusively place as either an agent or a non-agent. The ASA showed that being an 

agent (defined as having purposes that one acts for) is necessary and sufficient for 

having the generic rights at all. Furthermore, the same conditions mean that having the 

capacities of agency it necessary to have the generic rights in full, and is not subject to 

any degree according to the actual (non-moral) abilities of the agent. On the surface 

then, if one is not an agent then one cannot have the generic rights, and therefore there 

can only be agents and non-agents. 

However, Beyleveld argues that because of considerations of abstract ontology89 

to real objects in the world, we cannot be fully confident that something is or is not an 

agent, and then the potential for something to be an agent, cannot be ruled out as being 

actual agency (Beyleveld 2000b; see Chapter Three). 

8.2. Indirect Status and Vicarious Rights 

Putting Beyleveld's claim to one side, there is a further way to deploy `rights' to 

marginal agents. Vicarious rights are rights `experienced at second-hand', or held by 

one person (the agent) as a substitute for another (the marginal or non- agent). Because 

of the PGC, agents have rights, but these rights may entail `quasi-rights', on account of 

the interests of the agent, to a marginal or non-agent. The obvious example of this 

relationship is in something being owned by an agent, which grants certain rights for 

that object not to be stolen. However, because we are talking about marginal agents, 
there are significant considerations to be made here. Specifically, we are talking about 
the connection of the marginal agent to others who have intrinsic rights. 

Wholly indirect moral status derives from the physical proximity of a being to an 

agent. So for example, if one harms or `uses' certain non-agents then this may 
inadvertently affect actual agents (so perhaps experimenting on an embryo in utero may 

affect the mother). Further indirect status comes from arguments that may wish to limit 

certain behaviours of actual agents, such as the development of virtues as a generally 

89 ̀Ontological' is understood to be science of the nature of being; that existing things belong to different 
categories. It refers here to the nature of biological and characteristic existence, and will be used to 
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good thing (as against brutalisation or cruelty90); or to protect the sensitivities of actual 

agents. In the case of the former, Pluhar argues that such arguments fail on account of 

the `slippery slope fallacy' : 

... warning us as they do that humans (at least the 'rational' ones) are threatened by the abuse of 
nonhumans or of nonrational humans. We humans are outstanding "discriminators". White 
supremacists who have no difficulty being kind to those of our own ilk while blowing up black 
churches during services are also not likely to confuse chickens with their fellow cross-burners 
(Pluhar 1995 p. 91). 

It could be considered therefore that certain acts of cruelty may not lead, and 

indeed may not have anything from a purely logical relationship, to do with our 

treatment of fellow agents. And while it is perhaps clear that one should not do things 

that upset those around us; especially if they perceive such behaviour as threatening to 

themselves or loved ones, there may be no such danger if such acts are confined to 

secrecy and done behind closed doors (Pluhar 1995 p. 102)91. 

Indirect status can also come from the collective waiver of certain rights. In this 

case, democratic measures would be used to secure certain ̀ quasi-rights' for non-agents. 
One could then for example, through the popular will, prescribe ̀ rights' for embryos; 
but with the inherent problem that popular will may harm and override the rights of 

minorities deserving of full moral rights, perhaps at the wilful, but unjustifiable inflation 

of the `rights' of non-agents. A society could not, under the PGC, inflate the status of 
the embryo (if it is not an agent) so that others agents' rights are limited or harmed. 

The final possibility to be considered here is that of property. The connection 
between a non- and full agent may be used to describe a property relationship, whereby 

a particular being or object belongs to the agent (but only non-agents can be property, 
because owning an actual agent would deny certain aspects of freedom and wellbeing 

under the conditions of, for example, slavery). Furthermore, this would have the 

possibility of allowing the owner to do as she wanted to her property, and clearly would 

delineate the different stages of biological development of the human being; each stage comes with a 
different set of capacities that will be central to its moral status. 90 Kant's, in Lectures on Ethics (c. 1784) states: ̀... animals are an analogue of humanity, we observe duties to mankind when we observe them as analogues to this, and thus cultivate our duties to humanity 
... so if the acts of animals arise out of the same principium from which human action spring, and the 
animal actions are analogues of this, we have duties to animals, in that we thereby promote the cause of humanity [but if] ... a man has his dog shot ... he is by no means in breach of any duty to the dog, since 
the latter is incapable of judgement... It upsets a man to destroy such a creature for no good reason, and 
this tenderness is subsequently transferred to man... Thus all duties relating to animals, other beings and 
things have an indirect reference to our duties towards mankind' (Kant 1997 pp. 212-213). 91 But secret acts of cruelty may lead to a climate that causes distrust and fear within the community, and 
through this (physiological) harm may come to individuals. 
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have far from trivial implications, such as perceived mistreatment or doing as one likes 

regardless of other-regarding considerations 92. 

Conclusion 

I have argued that human rights, as an expression of international law, are 

unsatisfactorily defined, leading to confusion as to their interpretation in difficult cases 
(specifically the right to life). I have outlined how human rights can be rationally 
derived from the claim made by an agent that she has human goods that require moral 

recognition. Human rights are therefore the security that every human individual agent 

must consider herself to possess if she holds that there are certain goods that are 

valuable for her vital interests. These individuals have an implicit corresponding duty to 

the individual making the claim. To have a right, one must be able to claim it, and in 

doing so, recognise that its existence is under impending or abstract threat; furthermore, 

that claim can only be placed upon agents capable of having a duty. Although rights do 

entail duties, the latter are instrumental means of accessing and maintaining her rights, 

should they become threatened: 

... the focus lies on each individual qua someone whose freedom or well-being is safeguarded by 
the constraints, rather than on each individual qua someone whose latitude to harm his fellows has 
been limited (Kramer 1998 p. 35). 

From the indirect argument to the PGC we are in a position to determine exactly 

who and who does not have human rights (so potentially clarify some instances where 

the `rights' of different sorts of beings conflict with each other) and allowing the logical 

hierarchical ordering of rights when there are conflicting interests. Importantly, the 

requirements put upon every agent by the PGC - that human rights must be fostered and 

cherished above all other moral precepts - and the resulting consequences cannot be 

evaded (without self-contradiction) `... whenever [an agent] dislikes those effects 
because of their variable inclinations or ideals' (Gewirth 1982a p. 176). This argument, 

perhaps more political than philosophical, relies on the fact that these premises attract 

widespread support and are unlikely to be rejected. The relevancy of this approach for 

92 Or supporting the destruction of a mere human being (Iglesias 1994). However, treating a biological 
human being as an object per se cannot be ruled out here (but is discussed in Chapter Three), under the 
present scheme for deriving the generic rights of agents. 
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this thesis should be evident. The premise that there are human rights is one that is 

entrenched in particular as a fundamental basis of policy in the EU. Beyleveld (1996 

pp. 23-25) argues that to recognise claim rights to anything requires one to recognise 

the necessary means of exercising that right, if one is to avoid contradicting oneself. 

This requires one to grant rights to the generic features of agency as the necessary 

conditions for exercising any rights irrespective of their specific content. Also, since 

only agents can meaningfully exercise a right, agents must be the relevant subjects and 

objects of these rights. Thus, granting human rights (understood as claim rights 

possessed by virtue of being human) requires one to recognise generic rights to agents. 

The soundness of this argument turns on the fact that the capacities necessary to 

exercise rights (to waive the benefits or burdens of rights) and to be a meaningful 

subject or object of practical precepts are the attributes of agency. Thus to reject this 

argument would be to reject that there are human rights. 

However, there are certain discrepancies in the explicit referral to `rights'. This is 

not because of a presupposed flaw in human rights per se - they are not diminished by 

criticisms of modern-subjectivism, or an illogical right-duty correlation. For this 
implicit correlative to work, we must be sure in the first place that rights and duties have 

the same degree of specificity and remove ambiguities in the concept of `X has a right 

to Y', which Hohfeld attempted to distinguish93. The demarcation of the various rights 

may help to define exactly what `right' one is talking about, and so attempt to dispel 

criticisms of vagueness, and the like. We now have to turn our attention to those beings 

that are not clearly evident as human agents. 

93 For example, the right to free speech may be a general right consisting of many concrete rights - not to 
be detained, permitted to vote, truthful information, and so on, and including other general rights, perhaps if the free speech pertains to a right to religious freedom; which also correlates to a general duty not to 
violate that persons free speech, but also a cluster of appropriate and relevant duties to that case - so a duty not to detain, kill, maim, or threaten, and so on. One therefore has general rights and specific rights. A general right can serve as the foundation of several specific duties; whereas, a specific right can only 
call on one specific duty. 
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Chapter Three 

Marginal Agents and the Use of Human Embryos in Research 

Introduction 

Without knowledge of where the likely benefits of stem cell (SC) research will 

come from, policy makers must decide whether to limit research to non-contentious 

sources, such as those found in the adult or cord blood or to proceed with the use of 

human embryos in research. Present progress suggests the prospect that the 

development of therapeutic applications will be slow, more difficult, and potentially 

unattainable if the first path is taken (see Chapter One). However, this option would 

also mean that policy decisions would not be required to justify the destruction and use 

of human embryos or the prospect of `therapeutic' cloning. In this case, the alleged 

`rights' of embryos would not be an issue, regardless of its disqualification as a normal 
holder of claim rights' (see Chapter Two). While not permitting (or funding) ES 

research would seem to make the moral deliberations easier in the first instance, the 

European Union (EU) would have to justify supporting a community where people may 

suffer because SC therapies came too late or failed to live up to the envisaged 

applications. Of course, this could happen anyway, even if the more contentious 

research were permitted. 

If we allow the latter embryo research, despite the potential moral hurdles, there 
has to be some certainty that what is being allowed is not unjustifiable. If we have 

learned anything from the history of medical research on human beings, it is that we 

must make every effort not to permit scientific endeavours that put consenting 
individuals in the way of more harms than the direct benefits to them. Precisely for this 

reason, if we choose a path that places those outside these parameters in research 
projects, we must be prepared to state, logically and coherently, that the pursuit of the 
benefits of SC research is a morally worthwhile and justifiable enterprise. And to do 
this, we must be able to show that human embryos do not have a moral status that 
requires full protective rights. 

' In the case of the embryo, we must also be talking about specific embryo rights, for example, those basic rights that prohibit intervention in its continued existence, nonsubtractive rights that prohibit 
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In this Chapter, I will argue that the two properties that may be argued to derive 

rights for embryos, either being a member of the human species or the potential to 

become a human agent, do derive a moral status for the human embryo. However, I 

will also suggest that, while they confer no absolute status (full moral rights), they do 

require us to treat the embryo as a possible agent. This `dignity' status may require 

policies to justify actions that override its existing interests. 

1. Dignity and Marginal Agents 

Every human agent has human rights because they are able to claim recognition of 

their important interests; but what else are agents bound to consider as their (explicit 

non-right claiming) recipients? We are led to believe that those things that are not 

agents (i. e. not able to claim rights) are not of direct moral concern; or as Kant argued: 
`Beings whose existence depends, not on our will, but on nature, have none the less, if 

they are non-rational beings, only a relative value as means and are consequently called 

things' (Kant 1991 pp. 90-91)2. 

Gewirth argues that because human action is the basis of human rights, no human 

can evade the context of action, so that: 

In the limiting case of humans who have no abilities of agency at all, they still have rights to life 
and to any other goods of agency which they are capable of having [proportionality]; and insofar 
as they may recover to the extent of being physically capable of action, they have rights that such 
potential abilities of their agency be protected and fostered (Gewirth 1996 p. 65; my italics). 

Thus marginal agents do not have the generic rights in full, because they are not 

moral agents in the full-fledged sense, but must be considered either as proportional or 

potential agents; and the duties that agents are bound to hold towards marginal agents 

are defined and limited by the nature of the recipient and by the extent of its attainment 

of agency. The human embryo has no capacities of agency at all, and therefore is 

discussed here in the context of its potential to become an agent, and not on its 

removal from an environment to continue its development, and additive rights that require interventions 
that allow such development (see Chapter Two s. 5.1). Z Hume argues that `... we should be bound by the laws of humanity to give gentle usage to these 
creatures, but should not, properly speaking, lie under any restraint of justice with regard to them... ' 
(Hume 1975 p. 190). We can restrict our treatment of non- and marginal agents either through vicarious 
means or a separate set of moral claims altogether from the PGC. But, these other moral protections must be subordinate to the PGC, regardless of any cultural, historical or religious values (Gewirth 1978 pp. 23- 
25). 
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proportion of agency (proportionality is discussed in Appendix Three). The human 

embryo, as a potential agent, `... while of course having no rights to freedom, [will] 

have such right to well-being as is required for developing its potentialities for growth 

towards purpose fulfilment' (Gewirth 1978 p. 142). On account that `[p]ersons often 
learn what morally justified rights they have to some X only by comparing their 

treatment or holdings as to X with how other persons are treated or have holdings of X' 

(Gewirth 1996 p. 73): `In the case of ... subnormal humans, it is their underlying 

similarity to normal human agents that grounds the attribution of dignity and rights to 

them' (ibid. p. 66). 

Gewirth's reason for asserting the moral importance of marginal agency is 

because not all beings, or even all human beings, reach or remain constant at this level 

of rational agency. Marginal agency therefore encompasses those beings that are on the 
fringe of minimal rationality, approach the level required for full agency, or have 

temporarily lost that capacity. Agents drift in and out of agency through day to day 

existence and can be restricted in their capacities by injury or disease. But, they are still 

agents as long as the conditions of agency are periodically met (cf. Harris 1997). When 

such human beings do not (temporarily) demonstrate these conditions, their generic 

rights must also be (temporarily) restricted so that they do not harm themselves or 

others, with a view to restoring their agency. 
However, Gewirth seemingly makes a logical error because under the framework 

of the Principle of Generic Consistency (PGC) (in light of the constraints of the 

Argument from the Sufficiency of Agency (ASA)), agency is both the necessary and 

sufficient criterion for having human rights in full (supra Chapter Two s. 7.2). So if this 

is the case, then how can anything less than agency provide any other morally relevant 

conditions to derive human rights? (Even if periodically meeting the criteria is enough 
to assume agency, the human embryo has not realised any capacities for rational 
behaviour). The consequence of not accepting a degree of marginal rights is that there 

will be a radical dichotomy of moral import between agents and mere `things' (supra p. 
99 Kant 1991). 

It is sometimes argued that all human beings have rights because of their intrinsic 
dignity. In Chapter Two (s. 5.5), I contended that dignity, as a cornerstone of human 

rights, is a concept that cannot link the embryo to the possession of moral status through 
Kant's formulation of the end in itself. This was because his project was associated 
with the `being with a will' and her ability to follow autonomously prescriptions of 
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moral law. Beyleveld and Brownsword, likewise, ground dignity in the agent's 

autonomy (2001). So in these two cases, dignity is limited to rational agents. 

`Quasi-rights' for marginal agents must therefore come from a property that 

attributes an additional and morally significant capacity. It is this agent-independent 

capacity that is sometimes referred to as a second account of `dignity', and is the basis 

of the `Dignitarian alliance' movement that attempts to derive a duty of protection for 

the human species, not from the limiting aspect of rationality, but from a homocentric 

perspective (Brownsword 2003). However, if one wishes to continue to assert that 

human rights are an agent-centred property, then the human embryo, to have moral 

consideration, must be considered as having something to do with the potential to claim 
human rights, and these capacities must be a function of attaining full agency. 

2. Potentiality 

The PGC commits us to regarding agents as our moral recipients, so that policies 

must promote human rights. This is based on the Argument from the Sufficiency of 
Agency (ASA) and the `... characteristics [that] are deemed necessary or sufficient, on 
the one hand, for beings to be owed any duties of respect or concern for their interests or 

welfare, or rights in terms of their interests and welfare, on the other' (Beyleveld 1998a 

p. 247). 

This, however, leads us to consider ̀ ... beliefs about the ontological status of the 
human embryo - its nature, capacities and powers' (ibid. ). Because SC are derived at the 

earliest stages of development, at which point there is little or no cellular commitment 
(and no proportional development), the ontological nature of the embryo is a member 
of the human species and this at least confers on it the potential to become an agent3. 

Potentiality arguments attempt to derive moral consideration for a being that has 

no means to claim rights for itself. Importantly, they derive obligations on how we 
treat, what Engelhardt called `subpersonal human animals'; human beings that under a 
claim rights framework do not warrant our full moral protection (Engelhardt 1974 p. 
217). Our obligations to potential agents depend on a great number of things, which 

3 In chapter one, I outlined the biological ontology of the human embryo. It will become clear that 
potentiality arguments strongly rely (sometimes incorrectly) on biological observations (see Morgan & Lee 1991 p. 70; Kuhse & Singer 1990 p. 39). 
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often do not concern the ontological status of the marginal agent (i. e. separate from the 

human embryo's inability to act or have any intrinsic interests that it is itself aware of) 

(ibid. ). 

If potential `rights' can be considered as prima facie and based on something 

altogether different from, but subordinate to, the requirements of the PGC, then such 

protections may not be altogether ruled out (Beyleveld 1998b). While one may not rest 

easy with the notion that the human embryo may be `... an inanimate object [or] a mere 

animal... ', as it stands, it is difficult to consider the embryo as anything near `... a fully 

developed self-conscious human person' (Engelhardt 1974 p. 218). It is for this reason 

that having potential is argued to be morally significant. 

The Principle of Potentiality is a broad philosophical concept, but here it is 

discussed only in the context of the potential of the human embryo to develop into a 

moral agent. Potentiality implicitly refers to the continuity of the embryo/foetus and 

adult being4, and any action this disrupts this continuity stops the embryo from 

becoming that agent, and therefore somehow affects its moral status. 
The most publicised activity that compromises the status of the embryo/foetus is 

abortion. There are, of course, other wholly different factors at play with regards to 

research and abortion (Engelhardt 1974). For example, in the case of the latter, 

whatever the potential status of the embryo, there is always a conflict with the status of 

the mother. In research, there appears to be no such direct or proximate conflict, since 
the embryo will normally be in vitro when considered for research and the rights of the 

possible beneficiaries of research may come into play. Nevertheless, both actions result 
in the destruction of a human organism, and in both cases, there are (`full') agents who 

may benefit from this. Therefore, in both cases, the status of the embryo is an issue. 

2.1. The Principle of Potentiality and Inherent Potential 

The human embryo can be referred to as a `potential agent' where the 
development of the embryo inside the female body is the mere unfolding of, or an 

4 ̀ ... an embryo's potentiality refers to the future development of an actual entity that will preserve its 
identity through this development' (Reichlin 1997 p. 7; fn. 18). This sentence can be broken down into 
the aspects that make potentiality morally important for the embryo, so that `future development', `actual 
entity', and `preserve its identity' all become of key importance, and will be central to this discussion. 
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inherent capacity to develop into an agent (Reichlin 1997 p. 4)5. The potential of the in 

vitro embryo, since it cannot become a living foetus unless it is implanted, is somewhat 

different from this, in that the claim must be that only if the potential agent is placed 

into a uterine environment (or in an artificial womb) that mere unfolding will be 

possible. The inherent potential may be present, but without the action of external 

agents, that will never happen (what Reichlin called passive potential; 1997 p. 4). Some 

have argued that deriving cells from parthenotes will circumvent the moral concerns 

with deriving cells from actual embryos because they are not potential agents (they are 

not `normal' embryos with same potential to develop); they are `doomed' from the 

outset. 

If it is morally desirable (or imperative) to actualise potential, then that potential 

agent must have a protected status. This may be achieved by arguing that the potential 
being that possesses a property that relates to a potential for Y already possesses the 

same or equal moral significance of actually having Y. The potentiality is either a 

possibility for future change to Y (so that it is morally imperative that the potential for Y 

is recognised as an internal process alongside an external cause that allows Y), or a 

probability that the internal nature of the embryo to become Y is, all things being equal, 

an `ontological certainty' (Reichlin 1997 p. 2& 9). Advocates of the principle of 

potentiality attempt to define this property and its moral relevance with regard to actual 

existing human agents (often while trying to avoid the pitfalls of the reductio ad 

absurdum6, so that all (abstract) things that can potentially become agents have moral 

status). 

2.2. Potentiality and Human Beings 

If all `human beings' (biologically defined) can have `human rights', one will 
have to state that there is a property derived merely from species membership that 

confers a direct status that requires ostensible agents to provide the protections of those 

Also referred to as a `strong' or `active potential' ('naturally probable potentiality') (Stone 1987; 
Jacquette 2001). A strong potential is also a potential to become, while weak potentiality is a potentiality 
to produce (Buckle 1988). 
6A method of proving the fallacy of an argument by showing that it leads to an absurd result: i. e. the 
negation of a proposition P is proved by taking P as a premise and demonstrating that, in conjunction 
with previously established premises, a contradiction follows. 
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rights for those beings that cannot themselves act, and which can override claim rights 

as the focus of moral concern. 

For the purposes of this position, I will sketch a simple basis of `human rights'. 

All beings existing with a sufficient level of `humanness' are human beings 7. 

Furthermore, all human beings are granted their own moral status as holders of human 

rights, because being a human being is the necessary and sufficient property for moral 

status. Actively moral humans (as opposed to those non-human things which are non- 

moral, and not immoral) are considered as `persons'; those human beings yet to reach 

this stage of development are potential `persons' because they will, all things being 

equal8, become persons. But because, like persons, they are human beings, they also 

have human rights. From this position, all human life is protected either from the 

primacy of the `sanctity of all human life'9; or because every human being, on 

biological grounds, `... is by nature human, because its parents are human [and 

that]... [h]umans differ from animals by their nature which specifically causes them to 

exist as "ens sociale" and as "ens rationale, " rather than "ens animale"' (Oduncu 2003 

p. 13). Tollefsen states: 

If a human being is an individual with membership in a certain species then any entity may be 
identified as a human being if it is both an individual living thing, and may be genetically 
identified as human. Human gametes ... and somatic cells ... are genetically human, but not 
individual members of a species type. A fertilised egg, on the other hand, is genetically 
continuous with a recognisable future individual, and genetically distinct from its parent 
individuals, and thus appears to be a human being from conception (Tollefsen 2001 p. 69). 

Therefore, the `... mere membership of humanity creates and preserves the 
fundamental value of human dignity until death ... the living human embryo is the very 
first concrete and individual agent in human development, it must [therefore] be 

regarded as the carrier of implicit and unconditional values' (Oduncu 2003 p. 12; cf. 

7 This is normally seen as a genetic criterion that entails membership to the species Homo sapiens (see 
Chapter One). Further definitions of human being may derive from other occurrences in the human 
experience, such as birth, or as we shall see shortly, the potential to become something else. Often, terms 
such as ̀ person' are used to separate these other claims from mere species membership. 8 See Chapter One fn. 13; this term means that on the assumption that iff there is no interference, and the 
pregnancy is successful, then the embryo will develop to birth. Throughout this chapter, this should be 
assumed to be the case unless otherwise stated. 9 See: Ciba Foundation 1986 pp. 197-201; Meyer 2000; Soane 1988; Szawarski 1996 p. 120; & Watt 
2000, for defence of this position; and Williams (1986) for a secular argument against this (esp. pp. 192- 
194). I do not here consider the argument that ̀ human' is a single element that warrants concern, so that `... it would have unpredictable consequences for human society if we began to distinguish between human beings on the basis of the stage of their development' (Mieth 2000 p. 5). Instead, ̀human' must be attached to some other value that confers moral status, such as agency (see Mark12001). 
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Ford 1988 p. 99). Robert Nozick concurs that species membership must be morally 

relevant, but fails to give a compelling reason for this: 

Shouldn't only an organism's own individual characteristics matter? ... Normal human beings 
have various capacities that we think form the basis of the respectful treatment these people are 
owed. How can someone's merely being a member of the same species be a reason to treat him in 

certain ways when he so patently lacks those very capacities? (Nozick 1997 p. 307); 

This, Nozick admits, `... will smack of "speciesism" ... it makes the species an 

individual belongs to morally relevant' (ibid. ). 

From this position, it can be assumed that there are three grounds for moral status: 

(1) having a potential to develop into a full agent; (2) being an individual continuous 

with the agent; and (3) a genetic member of the human species. The first two claims, 

which are here linked to (3), will be addressed separately in the next section. Defending 

(3) relies on the fact that to have moral rights one only need be a biological human 

being; and this is not affected by the individual's (non-)status as an agent. It is not 

necessary to refer to criteria such as `rational being' or `agent' as applying to all human 

beings, since some lack intellectual and mental capabilities or biological properties that 

are necessary. 

Haksar attempts to defend this position as ̀ Perfectionism', stating that `[s]ome 

forms of human life are intrinsically (or inherently) inferior to other forms of human 

life' (1979 p. 1). This Perfectionist view sets the foundations of a human egalitarian 

society, and bypasses moral problems with sub-agent human beings (so as to allow 

them moral concern) while preventing the membership of non-human animals (that may 

have greater agent relevant capacities than some human beings). 

Therefore: 

... if the foetus is the same individual as the adult human being that it can develop into, then it is 
just as sacred as the adult human being that it can develop into, and it is arbitrary to exclude it 
from the egalitarian club [and this] ... depends upon the nature of the individual, and the nature of 
the individual is understood dynamically ... in order to answer the question, what sort of entity a 
particular entity is, in order to understand its nature, we take into account not just the individual's 
present capacities, dispositions, and so forth, but also his potential (Haksar 1979 p. 96). 

The difference between human beings and animals is that human beings have the 

potential, throughout life, for leading a worthwhile life (ibid. p. 108); and the potential 
for this derives permanent and equal membership to the ̀ egalitarian club'. The potential 
correspondingly derives from the `nature of an individual' (i. e. which is genetically 
human). Alan Holland adds, not only are non-human beings distinguished by their 
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genetic heritage, but also their `extrinsic relations' with each other (Holland 1991 p. 

302). The human embryo is both genetically human and also of human lineage (it has 

human parents and resides within a human community), and therefore, despite its lack 

of any `person' (mental) capacities, the embryo is not a potential human being, but an 

actual human being. 

The `genetic school' locates the beginning of human `personhood' at the 

beginning of becoming a full genetically unique individual - that is, conception. Under 

such a scheme, potentiality is not strictly necessary, because it is no longer the potential 

that is morally important, but membership of the human species (and those cells that 

potentially can become human beings - the gametes or even somatic cells - become 

potentially important as potential human beings). The human being must therefore only 
be important as a potential agent because it has (however it is created) the potential to 

become (through the expression of its genome) a human agent (and in due course join 

fully the moral community). Thus we are reducing the moral importance of the `agent' 

to its genetic make up. 
It is true that a human being as a biologically living entity belonging to the human 

species is present from conception (actually syngamy), but only if one takes human 

being to mean being genetically consistent with what it is to be a genetic human being 

(i. e. normally 46 chromosomes)10. It comes into being from the moment that a specific 

species entity exists and regardless of the mode of creation. The moral status of the 

human embryo therefore relies on nothing more than its living membership to the 

human species, and the potential resides in the possibility/probability of becoming more 
than a mere biological human being. 

3. Criticisms of Homocentric Approaches to Potentiality 

Bernard Williams stated: 

There is of course a greater difference between one species and another, on the whole, than there is 
between one day's development of an embryo and the next day's development [but to assert 
speciesistic claims would be an] ... Aristotelian view of life ... in which being ensouled is 
something all living things have in different forms, depending on the type of life that each thing 
leads (Ciba Foundation 1986 p. 195). 

lo ̀ The question of when the life of a human being begins is a biological one, since human beings are 
rational animals; and biology answers it simply and unequivocally: human life begins at conception, 
when the new being receives the genetic code' (Donagan 1977 p. 83). 
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The main objection to Perfectionist arguments is that they derive moral significance 

from morally insignificant attributes; and they are guilty on at least three counts of 

committing `speciesism' (Tooley 1998). Firstly, morality under this scheme is no 

longer based on following moral precepts, but the genetic instructions to become a being 

capable of acting upon moral precepts. But the criticism is that there are possible 

theoretical cases where an essentially non-genetically human being may have moral 

significance as a present rational being, and therefore have claim (human) rights. 

Additionally, and specific to this genetic claim: how much `human' DNA is 

human - would an otherwise rational human/other species chimera be human s1 

(Wasserman 2003; Zwanziger 2003)? What about those human beings that have 

radically different DNA (due to spontaneous mutations)? Perhaps it should be borne in 

mind that the human species is genetically closely related to primates, and there is little 

genetic difference between species even distantly related; so what makes humans 

morally different in a genetic sense from our closest ancestors and ostensibly agent-like, 

the great apes (Jensen-Seaman et al. 2001; Kaessmann & Pääbo 2002)12? (Unless of 

course it is this minute difference in DNA between species that is morally significant13) 

There is considerable difference between interspecies individuals (which has been an 

unjustifiable base of racial/sexual human treatment), which suggests that reliance solely 

upon (non-moral) species membership is rationally contradictory. 
Furthermore, what is the potential moral status of a human skin cell which can be 

cloned to mirror the development of a fertilised oocyte (Charo 2001; Warren 1973)? 

And while human gametes may lack moral status (because it is argued they do not have 

a full genetic complement), a somatic cell does 14. We also have the peculiar status of 

the parthenote (see Chapter One s. 6.1.3). While some have argued that human 

parthenotes are still human beings (and therefore deserve the same status as ̀ normal' 

embryos15), others have denoted them `ovumsum', to separate their (apparent) limited 

11 Creating a human chimera has already been reported (Leake 2003). 
12Humans are as much as 99.4% genetically the same as chimps (Wildman et al. 2003; also see Britten 
1992). 
13 This is often argued on non-secular grounds; so that human beings are created by God as morally 
important and unequal to other animals (Iglesias 1984). 
'a I reject arguments that maintain that the embryo has moral status because it is genetically `unique', 
since otherwise, by implication, monozygotic twins may lack moral status. Furthermore, gametes are 
themselves genetically unique, albeit not a complete genetic human being. 
`S ̀The same people who were up in arms about doing research on embryos were up in arms about 
parthenotes ... They correlated this with virgin birth' (John Eppig quoted in Weiss 2003 p. 66; cf. Bruce 
2002). 
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developmental potentiality (Nature Editorial 2001). So can it really be considered that 

the potentiality of somatic cells, or the full genetic complement of the parthenote, confer 

a status identical to the embryo, that concurrently has the same status as a human 

agent16 . 
The second objection concerns human relatedness and lineage. If we accept that 

there may be special family (or species) relationships based on genetics, then we must 

be prepared to accept that, for example, one should have greater moral obligations to 

one's biological children than to one's adopted children. This would also unjustifiably 

accord support for those that hold that their genetic relatedness to one race implies 

granting special moral status to one's fellow race-members (Cavalieri 1998). While it is 

perfectly reasonable to hold that one perhaps has special duties to one's family (but 

these may be nullified when members disown each other), one cannot treat genetically 

unrelated individuals with moral contempt or deny their rights because they are 

unrelated (parental and familiar relationships can be genetically unrelated). We could 

not justify treating a non-human agent as anything less than an agent just because it was 

not related to me or the human `family'. If Holland, and others, are correct, then how 

should a human agent, much less a human embryo, be treated by an unrelated (non- 

human) community of agents? To that group, both would be genetically unique and 

extrinsic to their community - should the two human entities be treated equally as the 

same (non-) moral beings, or should the human agent be treated as an agent? 

Thirdly, the ramifications for taking such a position would be severely (or 

unjustifiably) restrictive on many activities that are generally supported (NF or some 
forms of contraception); differentially supported (embryo research); or at least legally 

accepted as necessary (abortion) (see Chapter Four). These activities necessarily further 

an agent's access to their human rights. We would also have special duties to legally 

dead individuals, because the brain death definition means that the individual is still a 
biologically living human being (Kovacs 1996 p. 225)17. If the embryo is morally 

protected with full rights because of its genetic makeup, the consequence of the strict 
view would be that it is given a ̀ super status'. 

16 One also has the conjecture that the human embryo is potentially infinite (in its totipotency) or more 
than one (in its ability to twin) genetic human beings. Does each totipotent cell have human being status? Or does a twinned embryo have less, or two fused cells have more, moral status than one human being? 17 And what is the difference between the state of brain death and an embryo's existence except for the 
latter's inherent potential to become something else? After all, they are both biological living human 
beings with no capacities for agency at that time. One should also consider the theoretical cloning of 
cells from individuals means that any human cell is a potential human being (per zygote). 
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If one were morally committed to preserve embryonic life at all costs (which 

would follow from its full status), it would mean that the rights of other human beings 

(per agents) may have to be sacrificed in certain circumstances. These `embryo rights' 

must be more defensible than an agent's rights to wellbeing or freedom, because while 

agent's rights are fundamental to a purposeful and valued agent life, they would be 

subservient in cases where they are in conflict with those of the embryo's life (the 

conflict inherent in abortion is called to mind). Such a position would call for every 

human embryo to be implanted and nurtured to full development (Tauer 1997 p. 177). 

A more modest position may allow overriding of potential agents' rights in cases 

of conflict, but then this would mean that the necessary and sufficient status in 

biological human beings can be compromised by a more `important' factor18, and 

therefore in this case, species membership is morally violable and it becomes 

implausible that there exist uniquely human capacities, with degrees being evident both 

within and between species (Rachels 1990). 

The precepts of the PGC allow one to bypass homocentric arguments, usually on a 

secular basis, because of the explicit claim that `agent' does not, and cannot, have any 

species, race or gender specific claims. Thus claims that attempt to derive equal rights 

for all human beings, regardless of capacities or stage in development, are bound to fail 

unless we are also content to grant full rights to other beings of the same capacities or 

be dismissed as ̀ speciesistic'. 

4. Potential Agents 

If it is erroneous to derive rights merely from biological species membership, then 

one must look to a metaphysical'9 capacity that is not dependent upon this. These 

capacities reside as (1) having a potential to develop into a full agent; and (2) being a 
human individual continuous with the agent. There are three broad means of achieving 

'$ This is implicit in abortion permissions when the embryo/foetus is granted an intrinsic moral status. 
There are two broad considerations that allow a termination in such circumstances. One considers that 
`abortion 

... can be justified 
... 

by viewing [it] 
... as a privilege granted to the pregnant woman 

considering that she is being "used" by the embryo and that she does not have to tolerate this "utilisation" 
under all circumstances' (Koch 1998 p. 262). The second view argues that whatever the status of the 
embryo/foetus, it cannot have an equal status to the mother (and therefore cannot make implicit 
demands), or otherwise endanger her basic rights (which are not necessarily limited to only include `life') 
(Brown 2002; Engelhardt 1974 p. 233; Sherwin 1991; Thomson 1971; Warren 2000 p. 222). 19 I. e. the property that is the potentiality to become something else, and not the implications of biology 
that explain what something is. 
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a moral status along these lines; firstly, that the potential to be an agent is somehow 

expressive of actually having the same moral value as being that agent; secondly, that 

there is an inherent value in being a certain type of object from one's pre- or 

retrospective agent-centred viewpoint; or thirdly, that potentiality admits of degrees, and 

thus confers a moral value according to one's proximity to being the thing that has the 

potential. All three approaches rely on the link between the potential capacities relevant 

to being a marginal agent to having those capacities that are accrued in becoming a full 

agent. So, if the non-agent requires, through its own merit, protection (and this is not 

entirely based on claims of mere species membership), then it is necessary to locate a 

path to agency that is comparable to the rights ascription to actual agents. The 

arguments in general claim that any potential agent is entitled to protection during the 

course of its transition or development to agency itself, since it is not an actual agent 

(for it cannot make claims nor be subject to duties placed upon it)20. 

Membership of the human species is also implicated in this account of moral 

status, thus Gewirth takes a moderate Perfectionist stance that `... since all humans, at 
least insofar as they are relevant to right-claims, are actual, prospective, or potential 

agents. No human, then, can evade the context of action... ' (Gewirth 1996 p. 13). 

Gewirth argues that all human beings have some moral status, but because of the 

dialectical method, those beings incapable of valuing their desired purposes, cannot 
have human rights by the same means as agents. Therefore, although the embryo/foetus 

warrants some protection, in a case of conflict between the mother and the unborn, the 

latter automatically comes second (Gewirth 1978 p. 142). 

Perhaps, then, the reason why the potential agent has some status is because: 

... 
human beings who are not yet agents must possess moral significance for agents for the 

sufficient reason that they possess the potentiality to become agents. The agent has to attribute to 
herself dignity by virtue of being an agent [which is] 

... a morally and unsurpassable status [and] 

... then the agent must see a morally relevant connection between such a [potential] being and 
herself and her dignity. [However] They do not possess the same moral status as agents for they 
do not [actually] possess dignity ... It 

is not possible that agency can possess unsurpassing 
significance for the agent and in the other case no significance at all. For the agent to judge 
otherwise would be inconsistent (Steigleder 1998 p. 241-242). 

Steigleder's point resides in the ability for some human beings to have rudimentary 
properties that justify moral consideration which are unique to the potential being. 
Because of this, an agent must attribute the same dignity in those potential individuals 

20 Unless the embryo can make an implicit claim on agents to ensure its safe and unrestricted development 
through to agency. 
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because it leads to the same basis of the dignity in herself, namely conscious rationality. 

We cannot therefore unquestionably grant rights to adult human beings and discount 

`rights' belonging to the stages of pre-maturity when genetic and biological continuity 

are maintained. The potential of the embryo therefore lies in its temporal and spatial 

continuity with the adult being that it can become ((1) above). The metaphysical 

assumption is that it is important that the embryo is the same entity and that the adult 

individual can be biologically traced back to its own conception ((2) above). 

4.1. Potential Agents as Actual Agents 

Finnis has argued that the potential agent actually has the capacity for agency, 

even if it dies before ever developing expressive measures of such capacities, and thus it 

must be assumed that the potential for the human embryo to become a rational human 

being is irrelevant (Finnis 1997). The potential is the development of requisite abilities 

to express one's agency to onlookers, and not the having of an actual ability for agency. 
Therefore, ̀agency' is already present in a dormant or locked-in form, and the potential 
is merely the ability to ostensibly express this. The `agency' in some sense is already 

within the substance of the embryo; the embryo/foetus will not become a human person, 
it already is one. Thus, Noonan argues, ̀... everyone is a human who is conceived by a 
human being; ... [and] human beings may not be discriminated by their varying 

potentials' (Noonan 1968 p. 134). One possible reason for this is that `... there is one 

substance present throughout the history of the being involved, and, since this being is 

later rational, the substance itself must be a rational substance ab initio' (Engelhardt 

1974 p. 223). 

So what is the capacity already present in the developing embryo? One argument 
claims that the potential agent has rights, but not because it can claim rights or have 
duties, but because it has some sort of present interest in having those rights in the 
future (which it cannot ̀ know' about until it is somehow sentient): 

... the fact that an infant's genetic code determines a developmental path which leads, if she follows it to the end, to intrinsic conscious goods (like self-awareness) for her, arguably makes it in her interests to go on living. Death harms her because death deprives her of all the conscious 
goods it was her biological nature to make herself have (Stone 1995 p. 141 fn. 9)21" 

21 Similarly see Perrett 2000 p. 192. 
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Stone argues that a `strong potentiality' for a being to be become an agent can 

grant intrinsic rights to that being at that time because the potential being has an interest 

in growing up. He argues that if one relies solely on innate `interests' actually present 

from an agent's point of view, one could kill all non- and marginal agents without 

recourse to moral justification, since they have no actual interest in continued life, but 

for a `genetic constitution' that means that such a being has an actual interest in 

achieving this end state: 

... potentiality makes a difference to what a creature is at that time, even if the potentiality is never 
actualised: if the developmental path determined by a creature's genetic constitution leads to a 
conscious good for her, the creature has an actual interest in growing up. It is true of her at t [time 

at that moment] that growing up [to be an agent] is a benefit and not growing up a harm. A 

creature's present interests are relevant to her rights; therefore potentiality matters (Stone 1987 p. 
828). 

Such advocacy of `strong' potentiality requires agents to regard this being as a potential 

ostensible agent with full moral consideration: ̀The right to life begins when the harm 

of death begins, as soon as we get a biologically human creature that can grow up' 
(Stone 1995 p. 141 fn. 9). Therefore, potentiality grounds the embryo's rights because 

it `... actually [is] a human being because it already possesses, albeit in undeveloped or 
immature form, all the capacities or potential that any other human being has' (Finnis 

1997 p. 49)22. 

In both cases, the `interest' lies in a biological nature, which although 

undeveloped, will inevitably become recognisably actuality23. Such ̀ capacities' may be 

present in the embryo/foetus despite it being ̀ unaware' of them; in much the same way 

that before and after sleeping I am aware of my interests (unlike the embryo), but I also 

assume an (implicit) interest in my being while I may be unconscious. Therefore one 

continues to be a person throughout the time when we lack all consciousness, and : 

... a person continues to survive as long as biological life continues ... A person may cease to be a 
person and still exist by losing her mental capacities [therefore] ... Psychology is irrelevant 
... either that organism [non-person] perished when it began to develop a nervous system and was 
replaced by you, or it continued to exist and is now an adult human being numerically different 
from you (Olson 1997 pp. 106-108)24. 

But, in contrast, John Harris states: 

22 Similarly see Wade 1975 p. 244. 23 Thus one is defining the spacio-temporal history of a particular organism, and not the total span of its 
conscious experience (qua agency) (Puccetti 1983). 24 Similarly see Crosby 1993 p. 415. 
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In those states [sleeping] I possess the capacities [agency] which I am temporarily unable to 
exercise. I have not lost those capacities, for if I had I would have to re-acquire them each 
morning on waking. The zygote, of course, has yet to acquire any of these capacities (Harris 1997 
p. 59). 

Harris' point may be countered by two claims: (1) in the terms of the `... expected 
future, one's potential of awakening' (see Engelhardt 1974 p. 220); and (2) being 

`... capable of having capacities [may be understood as a] ... nature of a kind whose 

flourishing involves such valuing, whether or not an individual of such a nature happens 

to be in a position to exercise those capacities' (Finnis 1997 p. 48). Indeed, at no point 

does Gewirth's project state that agency must be expressed for the possibility of having 

the capacities of agency; one need only have at least the disposition to express ones 

agency. 

Therefore, the argument is that when an agent sleeps, they are, much like an 

embryo, incapable of valuing, and therefore agency is transient and not a fixed property. 
If the property is not fixed in the abilities of the actual agent, then such abilities can 
technically come (and later go) in the embryo. 

Crosby concludes that there is no proof that the unconscious sleeper has any 
different value to the unconscious embryo (so that both are human beings): 

We can know, not indeed all we want to know about the embryo, but enough to have the same 
strong duties towards it which we have towards other human beings whose personhood is self- 
evident... I am at present embodied in my body in such a way that I have to assume that I was 
present in it from its very beginning, even before I awoke to consciousness; for I know that there is 
more to myself as person than my consciousness (Crosby 1993 p. 415). 

It therefore is implied that every person is always, and was always, a `person'. While 

the individual embryo is a potential rational agent, it is continuous with that agent; thus 

a `person' exists as long as its biological life continues, and that a person still exists 

even when agency is not evident. 

4.2. Future or Past Potential Agents 

In the previous section, it was implicit that the rational agent has a historical link 

with the embryo that it was, through its genetic and biological relatedness. This meant 
that the 'substance'25 that conferred agency in the agent must also be present in the 

25 Called a ̀ telos' by Wade 1975 p. 244. 

113 



embryo. In the present argument, it is instead contended that if the `substance' of the 

`person' is not already present in all developmental stages, then the embryo becomes a 
`person' some time between conception and maturity. 

The emphasis of this second approach resides in the fact that if the potential being 

does not already have, or is merely unable to express those properties that are normally 

grounded in the state of agent, then (1) it is the potential to have that in the future or (2) 

that any agent can recognise the part that the previous stages took in it's development, 

that is morally important. 

4.2.1. Future Agent26 

In (1) above, it is claimed that the potential agent has rights because that human 

being has a natural and innate ability to become an agent. This has been referred to as 

the ̀ Strict Potentiality Criterion' (SPC): 

All and only those creatures who either actually or potentially possess C [capacities for agency] 
(that is, who either have C now or would come to have C in the natural course of events) are moral 
persons now (Feinberg 1986 p. 266). 

Instead of viewing the embryo from the point of fact that potentiality is not actuality, 
`rights' exist at time tl, not because that being does not have those capacities (C) at a 

given time but will, all things being equal, at t2. In the same way as when an actual 

agent is sleeping; those capacities for agency may not be present at tl, but they will be 

in the future, as long as nothing intervenes to frustrate this: the `... salient potential, 

albeit non-actual' moral interests and rights are of value, because at `... an early stage of 
development [human embryos] do not actually have the capacity for pain or pleasure [or 

conscious rationality], they will soon enough, if nature is allowed to follow its course... 
[this is why protagonists] ... suppose that potentiality but not yet actuality sentient 
fetuses [sic] have a moral right to life... ' (Jacquette 2001 p. 82-83). All human 

embryos have the same kind of potential - to become a human agent. 

26 This argument is related to the arguments of futureality. The significant difference is that stem cell 
research results in the non-viability of the embryo. Because futureality views the moral status of the future being as that being it will become as important at that time, the research embryo, unless it is viable 
and implanted, has no future. Up to reaching the morally significant moral status attained at a point in the 
future, there is no morally relevant being, only a future being of moral importance (see Appendix Four). 
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Therefore, potentiality arguments of this kind hold that what is important is that a 

potential being can become a rational agent; but in this case: `The potentiality of the 

fetus [sic] to become an adult is not a passive potency [potential], which is neutral to the 

future; nor a specifiable active potentiality, which is a very "iffy" promise; but is an 

active natural potentiality or tendency, which is a guarantee of the future as far as the 

agent is concerned' (Wade 1975 p. 245). Thus, the potential agent has a future (at t2) 

set and fixed in the active potentiality. The potentiality is already present (in the 

genome); furthermore, there is no learning involved (in the way that a medical student is 

a potential doctor). This argument follows the agent-centred rights frameworks, but 

importantly, also allows the derivation of rights for those beings that become agents. 

Such potentiality does not concern being presently and minimally conscious or the 

capacities of rationality which allow one to realise one's own future values, and 

furthermore, the potential agent does not have to value its past and present existence. In 

this strict sense, it is the natural tendency to become a `full' agent that is key to 

understanding its present moral status. 

Thus the intrinsic unfolding of the potential inherent within the biology of the 

embryo may provide it with a ̀ future-like-ours', where ̀ typical' embryos have a right to 

life (Marquis 2001 p. 363; & Marquis 1989). Marquis argues that killing any particular 
being (not necessarily biologically human; 2001 p. 190-191) that has a propensity to 

become an agent (i. e. a life of value), has the effect of depriving that being of those 

things that they value presently, in the past and in the future. From this it can be 

extrapolated that the embryo can have a value of a future-like-ours, even though that 

embryo cannot at that time actually give expression to that value (ibid. pp. 198-202). 

The ability for the embryo to have a certain type of future means that it should it not be 

destroyed at that time (ibid. p. 103), because having a future itself is sufficient to create 
the strong presumption that killing is seriously wrong (ibid. p. 195). 

4.2.2. Past Agent 

An alternative to the potential to be something in the future would be to look back 
to the potential being from the actual agent's retrospective viewpoint. From this 

position, an agent can realise the link between different stages of its own development, 

and can therefore appreciate that there was a time when it was an embryo and later, a 
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foetus, just as it was once an infant, and that all of these overlapping statuses are 

intrinsically associated. It makes no sense, the argument claims, to view the ultimate 

status of agency as unrelated to previous states of existence. Since one's identity can be 

located in each previous stage. 
From the position of rational agency, one can see that it is good, indeed, essential 

for my present agency, that no one experimented to the detriment of the embryo that 

became me. Therefore, the embryo represents `... an individual who would benefit, 

even though that individual... does not now exist' (Hare 1997 p. 10). The potential that 

that embryo had at the time of its existence is a potential to become an agent. The status 

of agency is a value in itself, and it is alleged that any agent can deduce the value of its 

own previous marginal status. A potential being also must have the same value as a 

present agent asserting its own rights (perhaps the inability to value at that time is the 

same as an agent in the event of its temporary unconsciousness). Therefore, 

development is a: 

... mere alteration of something that already exists. Just as my present organism has a reasonable 
claim (at least! ) to be diachronically identical with a certain foetus existing before my birth, this 
foetus has a reasonable claim to being identical with a certain embryo that existed months earlier, 
and the embryo a reasonable claim to being identical with a zygote that existed still earlier. Since 
we (people) are identical with our present organisms, we once existed as zygotes (Carter 1982 p. 
94). 

4.3. Potentiality in Degrees27 

This account of potentiality does not argue that any potential is strictly and 

equally morally relevant for all remotely potential agents. In the first argument above, 
potentiality expressed the view that the actual `person' was always present in the 
developing being, regardless of the abilities of that being at any given stage to express 

27 The Principle of Proportionality (as the gradual attainment of actual agent capacities) is linked to this 
theory. However, it is clear that the embryo and foetus have different ontological capacities, and 
therefore it seems logical to accord them at least some different status. Proportionality in this sense 
protects certain human life from being treated as merely things, but limits full moral protection in cases 
where its status is in conflict with that of an agent(s) (Gillespie 1977 p. 241). The embryo, at the time 
when it is required for stem cell research lacks any ostensible proportional properties of agency, and for 
this reason, is not wholly relevant. This theory may be linked to potential, because while X is not Y if it 
only has the potential to produce, if X maintains its identity with Y so that it is becoming, then the difference is only that of time, and while becoming Y, it has a proportion of Y (Evans 2001 p. 65). 
Proportional agents may also be potential agents - such beings differ in their potential in proportion of having the capacities of agency, nevertheless, all thing being equal, they can develop into full agents (Perrett 2000 pp. 188-189). The important distinction is, however, that morally significant marginal 
agents of this type have a degree of Y, not a potential degree of Y (see Appendix Three). 
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that capacity. Therefore, all potential beings are equally morally significant to the end 

state. In the two formulations of the second argument, the fact that the potential agent 

would become an agent (as per (1) above; supra s. 4.2 p. 114), or that as an agent one 

can recognise its past existence ((2) above; ibid. ), also meant that prior states of 

existence were of moral equivalence. 

This third argument does not assert that at all times there is such an entity that 

deserves the same status as each proceeding one, but that there are degrees that 

approach the end state, and each degree, however, requires a different understanding of 

potential. So, the human zygote, if given the right conditions and permitted to develop, 

will, at each consecutive developmental stage, have an increasing proximate potential to 

become an agent. At each consecutive stage, different requirements are necessary to 

realise its potential, but at some point, the potential to be come an agent grounds a 

moral status equal to that end status. 

The point at which this occurs is an empirical matter. So, while from the moment 

of fertilisation the being will have the ability to become an agent because it is 

`biologically programmed' (presented above, as the second argument headed Potential 

Agents as Actual Agents; s 4.1 p. 111) to that end. However, the degrees of potential 

mean that there are different types of potential. Its main value is in that it formally 

claims to avoid criticisms of the reductio ad absurdum, so that not everything has a 

morally significant potential (i. e. unlike everything [that is/can be] biologically 

programmed), and even though that non-moral `thing' may nonetheless have a potential 

to become something else. 

The difference can be illustrated in that gametes have less potential than the 

embryo: the gametes are a potential human being, while the embryo is a potential agent. 
For gametes to become embryos, they have to be somehow brought together; this is an 

additional action on the part of another, which is unlike the embryo, which merely has 

to be left alone to realise its potential28. The human embryo, on this account, is more 

proximate to a human being, which is concurrently more proximate to an agent than 

mere gametes. Thus, the property that confers the potentiality for normal embryo 
development is of moral importance (since no other thing can become be a human agent 

- gametes can only become a human embryo). Making this distinction also fixes a 

28 A similar argument is used to nullify the claim that every somatic cell is a potential person by 
employing CNR. In this case, outside agency is required to create the `specific kind of process' (cloning) 
to produce a human being (Mori 1998 p. 53; Wendler 1999 p. 36). 
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`line' that what can be done to a human embryo is different from that can be done to 

human gametes or non-human embryos (Campbell 2001 p. 44; Szawarski 1996 p. 122- 

123; Tauer 1997 p. 173; Wreen 1986 p. 24). 

As a result, there is a clear attempt to avoid the rejoinder that anything can 

potentially become anything - only things with a `strong' potential (the potential to 

become, or a `naturally probable potentiality') can become something of moral 

significance (as opposed to those things that have a `weak' potential). So, a `strong' 

potential is attributed to the embryo, while `weak' potential is afforded to the human 

gametes (Buckle 1990,1988; Jacquette 2001 p. 84). The individual embryo maintains 

an identity with the individual agent - both spatially and temporarily. Without the 

earlier, the later does not exist, and the embryo has the `... power possessed by an entity 

to undergo changes which are changes to itself (Buckle 1990 p. 95). Gametes therefore 

have only the potential to produce, or a `merely logical possible potential' (ibid. p. 93). 

Therefore: 

The fact that sperm and ova have the potential for combining, and thus forming the zygote - which 
is a potential person - doesn't make them potential persons. Rather, the sperm has an active 
potency to fertilise the ovum, and the ovum a passive potency or potentiality to become fertilized 
[sic. ]. The entity thus created, the zygote, has an active potentiality to become a person, and thus 
is a potential person (Wreen 1986 p. 18). 

The embryo requires no additional ̀ parts' to become the agent (unlike the two parts that 

are the gametes that combine), and the implication of additional or separate parts 

suggests that there is not continuity of identity. 

Protagonists of the strong potential of the embryo status claim that the potential 
for X exists given the absences of interference on the one hand, or on the other, at most 

modest assistance; and that the entity would probably acquire X at some time in the 

future (Pluhar 1977 p. 160). The potential for X resides in `... something we expect to 
happen' (Jacquette 2001 p. 84); and as long as there is not a fatal accident or deliberate 

interference, nothing more need occur. 

Up to now, it has been taken for granted that the moral entity, as a potential agent, 
occurs at the point of `fertilisation'. The embryo, although merely a potential agent, is 

proximate enough to that end state to be accorded the same status as the agent. Along 
these lines, the primacy of the human species can also be asserted, because other non- 
human beings, regardless of the proportion to being an agent, are not potential agents, 
because they cannot actually become full agents (as opposed to human beings). Once 
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the potential for agency confers a being with moral status (but still a potential agent), it 

makes no difference about the subsequent level of potential; essentially, those 

differences are in degree rather than in kind (Feinberg 1986 p. 267). 

But, others have argued that the embryo is potentially many human beings until 

twinning can no longer occur (once the primitive streak has formed) (Evans 1996; 

Lockwood 1995), because before this `... development of the embryo has not proceeded 

to a point where such an individual comes into existence [so there is not] any individual 

whose interests are (directly) adversely affected by the non-development of this 

potential' (Lockwood 1997 p. 19)29. Therefore embryos before this point can be used in 

research. 

However, this argument also implies the claim that if degrees of potential can be 

located between the gametes and embryo, then there are surely different degrees of 

potential in other states of affairs. This means that a certain type of embryo has no 

moral status, and can be used in research as long as these conditions are met. Thus, the 

`strong' potential of the human embryo can consist of a subset, for example the in utero 

and in vitro embryo (and indeed, of the latter there may be separate claims on those to 

be implanted, those that remain after IVF treatment, and those specifically created for 

research) (Koch 1998; Schroten 1998)30. This liberal interpretation of potential may 

account for the observation that `... potentiality admits of several degrees: potentialities 

are more remote and indeterminate when the goal is more distant, and more proximate 

and determinate when the goal is nearer' (Mori 1998 p. 52). 

But this seems a difficult argument to maintain, because essentially all embryos 

are the same thing31, in the same way that all human beings are genetic members of the 

human species, or all agents have the same necessary and sufficient conditions of 

agency. Indeed, similar arguments are used to separate the intention behind creating an 

embryo. But whether created in a fertility programme or specifically for research, it is 

argued that the thing is the same, and there are no degrees of moral relevance (Leaston 

29 But see Crosby 1993 (p. 410); Howsepian 1997; & Munthe 2001 (p. 385-386) for arguments that 
defend the position that divisibility of the embryo does not necessarily rule out moral status. 30 Koch (1998) argues that IVF spare embryos are "`... doomed to die" ... [therefore] in-vitro embryos have a lower status [because of] "reduced potentiality"' (p. 262). 31 See the unsuccessful challenge to the UK's Human Fertilisation and Embryology Act 1990 in 2001. 
The `Pro-life Alliance' failed in contending that a cloned embryo was a different type of embryo to that 
created by in vitro fertilisation (infra Chapter Four Part Two s. 5). 
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1998; Tauer 1997; Wolpert 200132). The ontology of all embryos at a comparable 

developmental stage must be the same or otherwise accept that the status of the embryo 

is dependent on other factors, such as agent intention: 

To suggest that the moral status of an embryo depends on the nature and intent of the activity 
within which it is conceived seems intuitively absurd ... [if one] ... makes use of the Kantian 
dictum that we ought never to treat others merely as means to our own ends ... then if the 
preimplantation embryo [is the] ... the sort of entity to which the Kantian maxim properly applies, 
then no destructive research with [any type of embryo] would be permissible (Tauer 1997 p. 175- 
177). 

Once we start accepting evaluative degrees of categorisation one can create a climate 

where subjective claims can be vindicated, and these are often related, for example, to 

unjustified attempt to delineate the status of different human sexes, races or cultures. 

5. Criticisms of the Argument for Potential for Agency 

Potentiality is often dismissed because we do not often describe things as being 

that thing that it will naturally become; we do not consider viable acorns are oak trees33 

(and do not treat the two entities as the same things) (Williams 1986 p. 192; cf. Evans & 

Evans 1996 p. 222). It is argued that the things are fundamentally different, requiring a 
different attitude. Proponents of the potentiality argument who distance themselves 
(although perhaps not far enough) from the `genetic school', claim that there is a 
teleological concept that refers to the embryo/foetus becoming an agent through an 
inherent ability or inner principle that it possesses or, retrospectively, that every agent 

was once an embryo/foetus and therefore must accept the value in this. So why would 

an agent necessarily be inconsistent if she claimed that a potential agent had a different 

and lesser status than herself? 

I have already dismissed arguments that rely on human species membership. So 

these latter arguments must only be interpreted as being employed to construct moral 
consideration for the embryo as a potential agent, and not merely a potential human 

agent. However, the important factor to be borne in mind in these arguments is that: 

32 Wolpert argues that if there is an intrinsic and worthwhile value in IVF treatment (regardless that 
embryos are created and necessarily destroyed), then one should non-contradictorily accept that creating 
embryos for stem cell research may also have real value and therefore be a worthwhile pursuit (2001). 33 See Thomson 1971 p. 48. 
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Being a mere potential agent is not a necessary property possessed by agents. It is not even a 
contingent property of agents. In fact, it is a property that cannot possibly be possessed by agents. 
If one is an agent then one is not a mere potential agent and if one is a mere potential agent then 
one is not an agent (Beyleveld 2000b p. 68). 

From this, the potential to be an agent does not accord the same moral treatment as 

being that agent. A potential agent must be considered as a different type of `thing' 

from an agent - and it is therefore consistent that the embryo has a different status from 

an agent. 

If this was not the case, then practical assertions would require us to go to absurd 

and dangerous lengths. Some forms of contraception would be prohibited because they 

stopped the embryo from continued development, furthermore every embryo, including 

those created through IVF, would have an equal `right' to have its developmental path 

realised, and therefore would have to be implanted within a uterine environment. 

Abortion, even at the earliest stages, would be prohibited; and states would have to 

favour policies that asserted that it would be equally morally wrong to destroy a 

fertilised human egg, as it would be to kill an adult human being34. Although writers 

may wish to affirm that potential beings deserve some moral concern, if that concern 

amounts to anything like that due to agents, then to have any moral concern surely must 

protect that being per se. 

So, the problem with these potentiality arguments is that they can lead to `moral 

absurdities' (McGinn 1992). An acorn does not have as much (aesthetic or sentimental) 

worth as a fully-grown oak tree, simply because (more often than not) it is a different 

thing of value. Nevertheless, the seed that the tree grows from has the innate potential 

to become a tree. If potentiality were to ground rights to human embryos on a 

comparable level to agents, then there would be certain things that could not be done to 

them; but then this would either unduly inflate the status of mere potential agents, or 
devalue those rights that are due to actual agents. 

Furthermore, these rights could be extended to gametes (they are potential agents 

and undoubtedly living cells of human origin and genetically unique; Mori 1998 p. 44) 

and clonable somatic cells by virtue of their human potentiality. The oocyte itself is 

capable of early embryonic development; before it ceases to develop, it is the same as 

34 ̀If it is true that the life of the human being begins once fertilisation of the ovum is complete, then to 
deliberately prevent its implantation in the uterus is to end a life that has already begun, not to prevent 
one from starting' (Beasley 1996 p. 90). 
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the potential embryo that will continue to develop35. Therefore, potentiality arguments 

have adapted to be acquiescent to the opinion that, although embryos may command 

distinct and separate considerations, these are not the same moral precepts as those 

directed at agents. 

5.1. The Continuity and Ontology of the Embryo 

It is evident that any agent's present existence was dependent upon the existence 

of a previous embryonic stage. But it is also true to say that the same agent also relied 

on the existence of her parents, and their respective gametes that were successfully 

brought together and then allowed to develop in the uterine environment. The natural 

continuum of life is dependent on the actions and biological relations of previous 

entities, and it is an extravagant claim to assert that all those entities have a moral status 

that derives from any agent's present interests. This reductio ad absurdum argument 

suggests that although an agent is dependent on previous entities, it is absurd to inflate 

the moral inferences that can be shaped; not only is it illogical to derive a strict moral 

status for a dead ancestor36, much as it is for the gametes that derived the embryo (all as 

discrete entities from the agent), but also it is entirely possible that one can be 

discontinuous with one's biological past-`self (Dawson 1990 pp. 48-49). For example, 

how can monozygotic twins be continuous with one embryo? Can they both be the 

same embryo? How can the divisible embryo be a potential agent, when it is potentially 

many agents (each totipotent cell of the early blastocyst can become an embryo in 

itself), no agent37, or a hydatiform mole (non-embryonic cell mass)? 

Austin stated: 

The whole egg certainly becomes the embryo, and the whole fetus [sic] becomes the child, but the 
whole embryo does not become the fetus [sic] - only a small fraction of the embryo is thus 
involved, the rest of it continuing as the placenta and other auxiliary structures (Austin 1989 pp. 
17-18). 

35 Indeed, as Harris points out: ̀ This possibility [of parthenogenesis] shows that the human egg is an individual of the human species if the embryo is, for they both contain within the one individual all that is 
necessary for continuous growth' (Harris 1992 p. 35). 36 It may be possible to circumvent having any parents because reportedly both male and female gametes have been derived from embryonic stem cells in vitro (Clarke 2003; Hübner et al. 2003; Sample 2003). 37 Only 50 to 60 percent of all conceptions advance beyond 20 weeks of gestation; 75 percent represent a failure in implantation (i. e. before the 14th day) (Norwitz et al. 2001). It is argued, however, that the fact 
that few embryos survive under `optimal' conditions is not an excuse for affirmatively destroying them 
(Charo 2001 p. 84). 
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We can infer from Austin that if the early embryo had rights, then the placenta (and any 

of the cells in the embryo) would deserve equal rights (but only before it becomes the 

placenta, because once it does, it cannot be a potential agent, unless it can be 

'reprogrammed')38. For this reason, the `product of conception' is sometimes described 

as a structure from which the embryo proper and supporting tissues develop (Szawarski 

1996 pp. 124-126); fertilisation results in a `conceptus' that begins the process of 

embryogeneis, but is also part of a larger project that supports the development of the 

designated embryonic cells (Mori 1998 pp. 48-49). Therefore, an individual mass of 

cells alone cannot be considered to constitute an individual life, although those cells are 

human and living (Evans 1996)39 and for this reason, Thomson states that the concept of 

the `individual' cannot be applied to the embryo as it does to the adult (Thomson 2001 

pp. 16-17). 

Thus, there is a distinct possibility that the embryo that I came from was 

potentially not `me'. I only become `me' once there was a discrete and continuous 

entity with my being. From biological observations, it is held that twinning or 

segmentation (division of the embryo into more than one discrete embryos) implies that 

there is not a continuous being, and therefore the being before this time (sometimes 

called the `pre-' or `pro-' embryo) cannot merit full moral concern (Dawson 1990; 

Mori 1998 p. 45; Olson 1997 pp. 104-105; 182)40. Such an argument can deny an 

embryo `rights' up to around the fourteenth day, since if gametes cannot have rights due 

to their separate existence - they are not on the same path as the nature of the embryo - 

the embryo cannot have an existence as one, two, and theoretically limitless, identities 

(Stone 1987). Furthermore, the existence, and moral status, of the twined organisms 

38Subsequent to the cells commitment, the placenta may be regarded an organ of the human 
embryo/foetus that is discarded at birth. 
39 Holland argues that the ̀ ... collection of pieces which lie on the watch-repairer's bench is surely the 
same individual watch as the one I sent off for repairs' (1991 p. 304). But I would contend that these bits 
can be used to repair other watches, much as the totipotent cell can be removed from the embryo and be 
introduced to a second to constitute a chimera. 40 Twinning is countered by arguing that the first `twin' gives ̀ birth' to the second twin in a form of 
`asexual reproduction' (Crosby 1993 p. 410; see Mori 1998 pp. 46-47). But then, all human cells can also 
give ̀ birth' through cloning! The Transitivity of Identity (see below) theory shows that there is a special 
kind of entity capable of development present in the conceptus - while all totipotent cells can become 
individuals (of the same kind), they cannot all be individuals within the conceptus. The conceptus itself 
can become one (or more) individuals (none of which would be the same [identical] entity as the original 
conceptus), but likewise, the conceptus cannot already be more than one individual - since what would 
happen to all these beings if only one being develops? The conceptus , while being this type of entity, is 
neither one or many individuals, but potentially can be coaxed towards each outcome. 
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could only come into being after the division of the original cell mass into two viable 

embryos (Fisher 1994)41. Therefore: 

... the "embryo" as a continuous entity could be traced back only as far as the primitive streak 
stage ... and the "embryo" that develops from fertilisation onwards is a different entity, which 
includes and gives rise to the "embryo" that grows into the foetus and neonate but is in no way 
coextensive with it (McLaren 1986 p. 14)42. 

Can one argue that that the potential agent becomes an agent at a point of regional 

or committed development, because at least now it is possible to discern the point at 

which a genetically unique human being comes into existence (Baumgartner 2002)? If 

one argues that genetic uniqueness is essential for moral status, then those beings that 

would not be unique (twins or clones) would somehow have less moral significance, 

and there are grounds for not believing this to be so (Dawkins 1998 pp. 63-64; cf. 

Tooley 1999): `... genetic uniqueness is not equivalent to somatic (or bodily) 

uniqueness' (Mori 1998 p. 42). 

So what about the existence of a discrete entity as the means for deriving moral 

status? It is argued that a human embryo has a `developmental path' (full genetic 

complement), determined by its nature to become a human adult (Stone 1994 p. 819). 

Therefore there is a prima facie duty to all beings not to deprive them of their conscious 

goods which it is their (unconscious) nature to realise. Yet such embryonic entities 

cannot realise their own interests (or many interests in each totipotent cell! ), since they 

are not presently consciousness or even proximately conscious (Pluhar 1977 p. 166). 

What about the question that because a potential organism may cease to exist if 

that potential is never realised, it has an interest in continued existence (future of value)? 
Firstly, this does not provide a moral imperative for all potentialities to be realised. 
Although a living being may change (i. e. to realise its potential) in order to persist, it is 

entirely possible for a potential to be put indefinitely on hold (in this case by freezing 

the embryo). That potential presumably continues but will often be remotely actualised, 
depending on the fate of the (if ever) thawed embryo. More to the point, because of this 

41 Finnis has argued that `The specification of embryonic tissue into embryoblast and trophoblast, and the 
development of the latter into the placenta and related tissue, is nether more nor less than the development 
of an organ of the embryo, an organ which it will discard at birth. The division of an embryo into twins or 
triplets is simply a change from one individual into two... ' (Finnis 1997 pp. 46-47; cf. Howsepian 1997). 
But conversely, the placenta may also be seen as a `sibling', since equally and before this point the cells 
could be separated into more than one embryo, and which cell become which dedicated structure seems to 
be indiscernible. Harris adds: `It does not follow that the egg, say, is necessarily the same individual as 
the adult it eventually becomes, any more than the zygote could logically be the same individual as each 
of the twins it becomes, if it twins' (Harris 1997 p. 58). 
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impending expiration, there is no corresponding requirement on any one individual to 

preserve the potential to ensure eventual actuality (Savulescu 2002 p. 133). 

Secondly, Mark Brown is apt to point out that this future of value must still be a 

`potential future of value' since the embryo is unable to self-represent this view (Brown 

2000). The future existence of the embryo still then hangs in the balance of the 

potential events that lead to it enjoying its own interests/future43. Being an agent is 

indeed, on these descriptions, important and valuable for that agent, but how can not 

being an agent ever be valuable to the potential agent? 

In the end, these arguments fail because one cannot infer conclusions from as yet 

unresolved premises, and this is based on the transitivity of identity (Holland 1991 p. 

307; Stalnaker 1975 esp. p. 173). Perret (2000) argues that logically, one cannot infer a 

conclusion from a premise that itself depends upon a prior premise, and from which the 

conclusion is dependent on both (A >B>C cannot infer A>Q. But, he does claim 

that if a=b, and a=c, then one can rely upon b=c. Therefore the morally important 

potentiality lies in B>C (strong potential for C); while A>B is at most a weak 

potential for C. This means that: 

If the sperm (Ai) and egg unite (Aii) (Ai + Aii = A) than there will be an embryo 

(B); 

If the embryo (B) is not impeded, it can become an agent (C); 

B has a strong potential44 to C; 

A cannot become (weak potential45) C, without first becoming B. 

42 Similarly see Evans 1996 p. 78. 
43 In a reply to Brown, Marquis states that'... the self-represented future of value account might be 
preferred to the potential future of value account for reasons of gender equity. This is because the 
wrongness of abortion would impose burdens on women that it would not impose on men and one might 
argue that choosing an account of the wrongness of killing that imposes burdens on one gender, but not 
the other, is unjust' (2001 p. 366). While it is certainly true that females have a greater burden when it 
comes to violations of reproductive rights, this does not mean that you can pick and choose according to a 
desired outcome. Surely such a conclusion would, on Marquis' own terms, be ̀ unjust' to embryos? as Or `naturally probable potentiality' (Jacquette 2001 p. 79). In this scheme, B>C is also termed an 
active potential, because B has an inherent capacity to become C. A consists of two parts that require 
bringing together by external agents, which is interpreted as a passive potential (see Reichlin 1997; & 
Aristotle 1998 pp. 131-134). Of course, B>C also requires the actions (and inaction) of external agents. 
The natural tendency for B>C also fails to reject a possible natural tendency for B to fail to become C 
(or become C1, C25 

..., Cn). 
45 'Merely Logically possible potentiality' (Jacquette 2001 p. 79; Reichlin 1997) 
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Although this does address the reductio ad absurdum problem (i. e. only B's can become 

C's, so no A's have a potential for C, or at most a weak potential), it does not tell us 

why B to C is a morally important step46. Certainly, from A one cannot infer C, at least 

without the intermediate step of B. But although one cannot infer A>C (see Stalnaker 

1975 p. 173), A is required for B, which in turn is required for C (and A in this scheme 

has a strong potential for B! ). This does not mean that B is more morally important 

than A, and indeed, A is necessary for C regardless of its proximity to it47. While one 

could substitute Al (CNR) for A (fertilisation) and still have B, B could also become 

B1 (hyditaform mole), B2 (embryol & embryo2) etc., so that the scheme can result in 

having no moral significance for C (because you may have Cl [two agents] or C2 [no 

agents]. If B>C was morally imperative, then the steps from A>B would also 

become equally imperative, thus ruling out any steps that attempt to hinder this 

development. 

Is it, therefore, not necessarily a natural path of all embryos to become agents? 

The mother and others in proximate contact must refrain from certain actions, and 

indeed want that embryo to come to term. (If it is an in vitro embryo, it must be 

implanted). Through our modification of behaviour, there is a greater chance of the 

embryo developing to agency, but then these actions are mingled with the path of the 

embryo. Stopping the gametes from coming together is not `killing' an individual. But 

this can equally be applied to later stages if you can show that no one (person or agent) 

46 There are a number of arguments to defend this position with regards to the embryo (B) and person (C). 
For example, the step from B>C represents only a minimum degree of human intervention (Wreen 1986 
p. 22); that B is a potential C and an actual thing that will normally develop into C (see Perrett 2000); that 
destroying B is stopping C from existing at all and at any time (Wreen 1986 p. 21); B shares the nature of 
a future C (there is an ̀ inherent tendency' to develop the capacities of C which is present in all Bs); and 
that B is the ̀ very beginning of actualisation', and thus must be treated as C (see Reichlin 1997 p. 23). 
All three arguments assume that unlike the gametes, the embryo is a potential, if not actual `person'. But 
as we have seen, it is unlikely that the embryo is in fact any sort of `person' in any individual sense, and 
that potential capacities are not presently present in any measurable, ontological or empirical way (the 
same potential must also be present in the somatic cell that is used in the [theoretical] creation of a cloned 
embryo - if this is not the case, then it must be present only in the [enucleated] oocyte and so actually in 
the cytoplasm, since sperm play no part in cloning). Furthermore, the parthenote must also have this 
potential because ̀ [t]he sense in which the embryo is already what it will be is the project which it 
contains: it has all the information needed in order to accomplish the person it is' (Reichlin 1997 p. 16)). 
If it is not, then the process of forming the zygote activates (whether this is through syngamy of both sex 
gametes or the electric current in CNR and parthenogenesis) the moral status within the oocyte. The 
capacities for agency must also be present in the placenta and other support tissues (but is subsequently 
lost, only to be re-established in cloning! ). 47 What about those embryo that do not have a natural path to agency, so that B does not lead to C? 
Those, for instance, that have faulty or mutated genomes; or the majority of embryos that fail in 
conception and pregnancy (Singer & Dawson 1990). Furthermore, there is no status difference between 
types of embryo, because an in utero embryo that is to be willingly aborted does not necessarily have 
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is present. Therefore, Pluhar comments that if we violate a potential being's right to life 

by not allowing them to become an agent, then contraception, and also abstinence, may 

be construed as `murder', in the sense that `someone's' right to life is violated (Pluhar 

1995 p. 112). 

This seems true on two counts; that the gametes are potential agents (arguably less 

than an embryo), but also that stopping an embryo from becoming can be effected by 

stopping the union of gametes. After all, the move from embryo to agent is also reliant 

on fertilisation. Wreen argued that `... in some sense the sperm and ovum do seem to 

provide the basis for the existence of an actual person, and that because of their 

potentialities. And both are, as seems important in this context, direct or approximate 

causes of the existence of an actual person' (Wreen 1986 p. 18). But the emphasis on 

actual person (per embryo) accords far too much inherent moral status to the embryonic 

cells. One may assert that there is a different potential between a gamete and an embryo 

(through the process of fertilisation), but then there is also a different potential between 

the embryo and a foetus (implantation or neural development); and there is also a 

difference between an `individual' and a `person' (qua agent). 

Therefore, the early stages of the embryo's development do not count as part of 

the agent's existence, in the same way that its life does not exist as many entities. I 

would have not existed if I had been aborted; but then I would not have existed had the 

embryos of my sibling fused with mine (unless we would be both present, and if a 
human embryos and mouse embryos were fused to form a chimera, would both a human 

and a mouse be present? 48). Furthermore, where would I be if my sibling split to 
become both me and him prior to that event? (Did he perish in the split, giving rise to 

two new individuals? ). What about further back? If the gametes that fused to become 

me had not done so, then likewise I would not have existed. So are those gametes ̀me' 

existing as separate entities? What about if my parents had not decided to have a child? 
Or my mother never met my father? One must therefore consider the potential agent's 
moral status in its actual capacities. 

more potential than an in vitro IVF embryo. Indeed, if the in vitro embryo is part of a parent's willing 
participation in an active IVF programme, then there is a chance that that embryo has a greater potential. 48 Scientists have purportedly succeeded in creating genetically male/female human embryos (Hutchinson 
2003) and human/rabbit embryos (Chen et at. 2003). 
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5.2. Agents were Once Embryos? 

Wreen asks, if `... it would have been o. k. [sic. ] to kill me in the womb while I 

was a mere potential person, [why would it]... not [be] o. k. [sic. ] to do so now, when I 

am an actual person' (Wreen 1986 p. 24); because killing an embryo in utero has the 

same effect for that agent as killing her presently? After all, it is only `... one step back 

in the creature's life' (Wreen 1986 p. 35), and surely a determinate action such as 

killing would deny its continued existence as a single living individual; and killing the 

embryo would mean, as I exist presently, a loss of my present interests (cf. Holland 

1991 pp. 305-306; & Reichlin 1997 p. 6). Thus, although I may never have existed, I 

presently do, and this means that I should at least extend moral concern to beings that 

are proximate to my present existence. And this is the same for every agent, and 

therefore every potential agent. 

It is my opinion, however, that any embryo's existence cannot be continued 

merely for the sake of a future agent. The argument to be made in support of this rests 

on the fact that I do (or would not exist). And from this it is difficult to hold that any 

embryo has the same `rights' as the agent that it will become. The discrete entity that 

was the embryo, and that I can link to my present existence, no longer exists (unless 

either I was always present as that embryo or that embryo somehow presently exists 

concurrently to my present agent status). Still, if that embryo was destroyed, then 

presently I would not exist, and nor would the embryo, and subsequently there would be 

nothing to extend `rights' to. All embryos that are destroyed could have been agents, 

and those agents (if existing) would have had a (present) interest in the embryo's 

continued existence. The fact is, however, that if the embryo is destroyed, the agent is 

not in existence49. There are no conscious interests, and therefore these `rights by 

extension' are nothing like actual agent-centred rights. I cannot account for the 
dialectical needs of an embryo, since: `[n]one of us knows, not because we have 

forgotten 
... 

but because our conscious personal lives had not begun yet' (Puccetti 1983 

p. 172). And a peculiar consequence of accepting the arguments from past existence is 

revealed by Kovacs: if his parents had used contraception on the night that `he' was 
conceived, then he would not have existed (1996 p. 242). To avoid this, one would now 
have to prohibit contraception, and furthermore, every possible human being must 

49 There is a special case here for those agents that do come to being have an interest in the embryo not being harmed so that the harm transcends to the future agent (supra fn. 26). 
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somehow be born or otherwise deny any future agent her existence. While undoubtedly 

my history can be traced back to the existence of an embryo, if that embryo never 

existed, then I would have never existed, and would never be in the position to have any 

thoughts of my previous existence. 

5.3. The Primary Moral Status of the Agent 

I have shown that the potentiality arguments cannot demonstrate why it 

categorically follows that being a mere potential agent, as such, confers any intrinsic 

moral status. However, the PGC commits one to establishing (in the practicalities of the 

real world) at what point the agent comes to exist. It is clear that the rational nature of 

the agent is where the line has to be drawn if we are committed to claim rights (and thus 

the equal moral status of agents); and if one considers what is biologically present in 

gametes, then it is evident that they have no more capacities for agency than a zygote or 

multi-celled embryo. Thus contraception, early abortion, and research do not deny the 

entities destroyed in question any rights to any different degree50. But, we have to put 

some worth in the embryo otherwise there would be no agent to be of our concern. But 

then without further clarification (perhaps that being an embryo is a necessary condition 

for being an agent), one is speculating on potential abilities and the corresponding 

potential moral status; and more often than not, these abilities are being imposed as 

more important that actual agent rights (i. e. rights to freedom and wellbeing). 

Having said that, whilst we should remember that agents are the primary subjects 

of our moral concern, we should not then blatantly disregard the separate value of 

marginal agents (in fact I will argue that there are metaphysical reasons why this should 

not be so). We should be content for now to assert Parfit's suggestion that mere loss (or 

gain) of numerical identity with the `original being' does not involve a morally 
important loss (or gain) of identity (1987 pp. 261-266). As long as there is a being in 

existence, then that is the being that we should concern ourselves with; and the PGC 

so Kovacs (1996 p. 236) argues that if brain-death is a legally accepted limit to human life, then why 
should more stringent principles exist at the beginning of life? If one asserted the same embryo 
protection to the dead, then one would have to wait some time after brain-death (the `death' of every 
somatic cell) before removing life saving organs. I would add that the removal of organs for the benefit 
of others could be favourably compared with the use of embryos in research for the benefit of others. 
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categorically claims that we should promote the generic needs, and therefore human 

rights, of agency. 

Biological events in agent development do not support the claims made by those 

who wish to protect the embryo, since they only help to confirm that potentially there 

are many possible outcomes in the development to agency. Furthermore, while a 

particular organism may have a spatio-temporal connection with the embryo, this does 

not, or should not affect the agent's rights as a being of conscious experience. This is 

because bodily continuity and/or individuality are not sufficient conditions of one's 

personal identity as an agent, and therefore for the ascription of rights, because being an 

agent (not a potential agent), are necessary (and sufficient) for having the generic rights 
(see Puccetti 1983). 

In conclusion, the agent is of primary moral concern, and for this reason 

potentiality as a self-validating condition must fail. There are two reasons for this. 

Firstly, that potentiality is not actuality, and secondly, the inference from the Argument 

from the Sufficiency of Agency (ASA). 

5.3.1. Potentiality is not Actuality 

It is argued that mere potentiality cannot be morally relevant because a being's 

rights at a certain time depend on the being's properties at that time; properties that the 
being has yet to actualise cannot matter in a morally relevant way and cannot serve as a 

surrogate for actuality (see Beyleveld 2000a; Beyleveld & Pattinson 2000; Feinberg 
1980). If a being has full moral status by virtue of being an agent, then potential agents 
only have potential moral status, not actual moral status. The problem is however, that 

one must make metaphysical assumptions as to at which stage of development 

potentiality becomes actuality. This is the point when the necessary and sufficient 
capacities of agency are present; when a given being is capable of reflecting upon the 

needs of her agency. This can only be known by the agent, and external onlookers will 
find it difficult to grade the potential for, and actual, states. These objections are 
important when the criterion for moral significance is the possession of specific 
capacities to logically claim rights for oneself. The potential to claim rights should not 
be confused with full attainment of the capacities to actually claim, and attempts to link 
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potentiality and full moral significance obscure the importance of being able to claim, 

through its own actions, the generic rights. 

A capacity for agency is set at a threshold that is necessary and sufficient for full 

rights and this is exactly the same for any being where those conditions are met, 

regardless of status, culture, species or race. A recognition potential for this moral 

value would skew the necessary conditions so that one could start to value other strictly 

non-moral capacities. Harris correspondingly argues: 

... an individual either possesses a capacity or she does not... Finnis's understanding of capacities 
allows him to say that an individual possesses a capacity which she never acquires nor has the 
power to exercise. On the Finnis understanding, a zygote actually has the capacity for self- 
awareness and reasoning, even if it dies before ever developing either of these capacities (Harris 
1997 p. 58). 

The human embryo has merely the biological potential to become an agent - this cannot 

mean that the embryo is an agent (it may never become one! ). It cannot claim or waive 
its rights, nor can it respond to the duties placed upon it - for if it could then it would be 

an agent, and not a potential one. The embryo may actualise its inherent ̀ telos' (which 

gametes apparently lack) (Wade 1975 p. 244; cf. Coors 2002), but this sense of 

actualisation will lack any ̀ intentionality'; it is a mere unfolding of biological potential, 

and the potential to act resides in a set of genetic instructions (and this is what 

arguments that attempt to disassociate action from morality rest upon - but then I have 

also argued that it is a moral fallacy to attribute one's genes with a significant moral 

weight). 

5.3.2 The Argument from the Sufficiency of Agency 

If there is a means of extending ̀ rights' to merely potential agents then it will 

contradict that there are necessary and sufficient capacities for agency, and therefore 

contradict the Argument from the Sufficiency of Agency (ASA): 

... having the generic capacities of agency to the degree needed to be an agent is not only necessary 
(and sufficient) to have the generic rights in full (so that agents with the generic capacities of 
agency to degrees greater than that needed to be an agent cannot, thereby, acquire the generic 
rights to a greater extent), it is necessary to have any generic rights at all (Beyleveld 2000b p. 66). 
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If there is moral significance in disregarding the necessary and sufficient capacities for 

agency, then beings not reaching the previous rational level may have actual `rights'. 

But asserting this means that if the ASA states that which is necessary and sufficient for 

claim rights, then anything less, such as the potential for the necessary and sufficient 

capacitates, is not enough to have actual rights - only the potential to have such rights. 
Having the degree needed to be an agent is not only necessary (and sufficient) for 

agency, but it is necessary to have any generic rights at all. The two reasons for this are 

that (1) no agent can thereby acquire the generic rights to a greater extent than is needed 

to be an agent (egoist claim); and (2) human rights, as claim rights, require the agent to 

value their needs for their own sakes, and to be able to freely waive the benefit of a right 
(Beyleveld & Brownsword 2001 pp. 117-119). Therefore: (1) no agent can potentially 

claim the generic rights to a greater extent; and (2) potential agents cannot value or 

waive the generic rights with its present capabilities. 

However, this may also mean that the sleeping agent does not have the same 

rights, because the unconscious agent does not fulfil the necessary and sufficient 

conditions of agency. But, unlike the embryo, the sleeping agent's capacities are 
`... concrete and real in the sense of being based upon the past development of a full- 

blown human person' (Engelhardt 1974 p. 200)51. The sleeping person, unlike the 

potential agent, has a functional and fully developed neuronal capacity that facilitates 

agency; and this is what confers the ability to claim rights. Even if the sleeping agent 

never wakes up (but has the same internal potential to wake up) then those capacities 
that were evident before sleep may still be present. In this sense the potential of the 

agent is `locked-in'; it is there but is not at that time being expressed. 

The ASA means that anything below this level cannot have rights. On this 

account, the embryo cannot possess the abilities at that time to have a personally 
rational claim to the access of necessary goods, thus cannot be construed to need them 
for its continued agency. Aleksandar Jokic stated that embryos are more like those 
things which we traditionally ascribe no rights to (Jokic 2001). As it develops it 
becomes more like what it is to be an agent and the necessary capacities start to emerge. 

51 One can argue that sleeping agents have rights insofar that they will wake to the extent of being 
physically capable of action. Embryos do not `wake' to their agency, their agency after all was never 
ostensibly present (but as we shall see, this cannot be ruled out altogether). In this sense, ̀ [a]t most, the fetus [sic] is an animal with great promise of becoming more than just an animal' (Engelhardt 1974 p. 220); but that, inasmuch as Xis merely a potential Y, then it stands to reason that X is not Y (Engelhardt 
1986 p. 111). 
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On this account, we do appreciate that children are sufficiently like adults to have at 

least some (all basic) rights. We may even describe the late foetus as being proximate 

to an agent (but only because of its proximity to the newborn). But it is now evident 

that the argument is moving away from mere potential to possess something, and 

towards the idea that these beings have some of the capacities of agency, and this in 

itself may ground at least some moral significance52. 

6. Interim Conclusion 

It is apparent that as long as any moral framework is committed to claim rights, 

the human embryo cannot have the same status as an agent. Metaphysical observations 
do not, in themselves, suggest any further obligations to potential, proportional or future 

relations of an entity to the agent and state, because such life does not have any actual 

capacities for agency. 
There is, however, one final factor to take into account regarding the status of 

such a being. That is that we cannot be sure of any ontological facts about marginal 

agency, and therefore the chance that we may be wrong should be taken seriously in a 

search for valid moral precept. 

7. Precautionality 

The Principle of Precautionality derives from the uncertainty as to the ontological 

status of the embryo. This means that because of the embryo's potential to become an 

agent, we cannot entirely discount the possibility that that it is already an agent. On this 
basis, its non-status as an ostensible agent, becomes a marginal agent status53. 

52 See Appendix Three. 
53 Meaning, not the same status as an ostensible agent, since it lacks purposiveness and voluntariness in 
its actions (the generic feature of action common to all ostensible agents; Gewirth 1978 pp. 26-28) 
altogether; but a marginal status, because of additional reasoning that means a status above a non-agent. 

133 



7.1. The Dichotomy between Rational Action and Mere Motion 

Agents can perceive the necessary conditions of their agency. These are 

subjective values, but derive from the objective (own) understanding that they are 

purposive beings. The subjective determinate is how societies should be constructed to 

foster and nurture important agent rights. This consists of agent experiences and 

discoveries, and is based on metaphysical realism. Thomas Hobbes, in the introduction 

to Leviathan describes the difference between `Man' and `artificiall life': 

For seeing life is but a motion of Limbs, the beginning whereof is in some principall part within; 
why may we not say, that all Automata (Engines that move themselves by springs and wheeles as 
doth a watch) have an artificiall life? For what is the Heart, but a Spring; and the Nerves, but so 
many Strings; and the Joynts, but so many Wheeles, giving motion to the whole Body, such as was 
intended by the Artificer? Art goes yet further, imitating that Rationall and most excellent worke 
of Nature, Man (Hobbes 1985 p. 81). 

Hobbes, realising that one could not know for certain that another being was not an 
`Automaton', made the assumption that `Man' was distinct in its `Nature' from other 

entities. From this, he proposed his thesis regarding the rational person ('agent') within 

-'... that great LEVIATHAN called a COMMON-WEALTH, or STATE' (ibid. p. 81). 

Thus human beings are capable of existing within a rational community; and in 

doing so, they must be capable of being subject to moral laws, and realising that all 

similar beings are also part of this community. Therefore: 

... whosoever looketh into himself, and considereth what he doth, when he does think, opine, 
reason, hope, fear, &c, and upon what grounds; he shall thereby read and know, what are the 
thoughts, and Passions of all other men, upon the like occasions (ibid. p. 82). 

However, this is not a clear case of limiting rationality only to human beings, and there 

are certainly reasons to be prudent regarding the Hobbesian prejudiced view of the 

categorically superior status of the class of human being. It is not 'Man(kind)' that can 
conceive and act according to natural laws, but `agents' - and it is the agent that must 
look into himself to attribute ostensible agency to other entities. This must be based on 
empirical observations of the `thoughts' and `Passions' of other ostensible agents as 
individual entities, and not any assumption on the primacy of human beings. Through 

personal experiences and the sciences, we can determine that as far as one can tell, 
purposive action is not a part of the properties of the human embryo; and it is arbitrary 
to assume the moral superiority of all human beings on any other basis. 

David Hume shares this view: 
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... no truth appears to me more evident, than that beasts are endow'd with thought and reason as 
well as men ... 'Tis evident, that sympathy, or the communication of passions, takes place among 
animals, no less than among men (1978 pp. 176-398). 

Although, he concludes, that regardless of human beings and animals sharing similar 

biological components, human beings alone are `... susceptible ... of the pleasures or 

pains of the imagination' (Hume 1978 p. 397); or as Hobbes argued, capable of 

following moral laws or precepts. How then should we treat this alleged difference in 

sa moral capacities with regards to the human embryo . 

7.2. The Principle of Precautionality 

Uncertainty in the moral status of certain beings requires us to adopt a 

precautionary policy in our treatment of them. This is because the PGC requires 

considerations of applying it to the abstract ontology of real objects in the real world, 

which compels all agents to treat all other agents in a morally regarding way and 

regardless of any non-moral considerations (Beyleveld & Brownsword 2001 p. 119). 

Therefore: 

Where X is an ostensible agent, the metaphysical possibility that X might not be an agent, is to be 
wholly discounted, and X's display of the characteristics and behaviour expected of an agent is to 
be taken as sufficient evidence that X is an agent (Beyleveld 2000a p. 465). 

This is because the capacities for agency for the most part are mental capacities that 

cannot be observed directly in other beings. Therefore, all beings that demonstrate 

similar characteristics to `normal' human adults must be regarded as agents (from the 

argument from analogy55). The Principle of Precaution adds: 

If there is no way of knowing whether or not X has property P, then, insofar as it is possible to do 
so, X must be assumed to have property P if the consequences of erring in presuming that X does 
not have P are worse than those of erring in presuming that X has P (and X must be assumed to not 
have P if the consequences of erring in presuming that X has P are worse than those of assuming 
that X does not have P) (Beyleveld 2000a p. 465). 

sa It could be contended that this does not matter, and animals, like human beings, can feel pain and 
pleasure through their shared sentient capacities (see Bentham 1996 p. 284; in footnote). SI know that I am an agent, and so if X acts like me (or with the characteristics and behaviour that I 
expect of an agent) based on my reflections as an agent; then I must assume that this is sufficient for X to 
be an agent. 
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Those beings that ostensibly lack agent capacities should not be immediately 

discounted and confined to a non- or marginal agent status56. The doubt about the status 

of these beings asks the question as to whether they are actual ostensible agents. 

Beyleveld (with Pattinson 2000; & Brownsword 2001) has shown that: 

... the best I (any agent) can do, when trying to determine whether or not some other being `X' is 

an agent, is to construct a model of the characteristics and behaviour to be expected of an agent, 
and test X's characteristics and behaviour against it (Beyleveld & Pattinson 2000 p. 40). 

That this is `the best' that can be done rests on the problem of `other minds'. Agency is 

not a generalisation about the empirical world, but a function of the characteristics that 

beings must be supposed to have if they are to be regarded as rational subjects (qua 

agent), and therefore as objects of practical moral prescription. This means that agency 

essentially derives from mental capacities that form the ostensible characteristics and 

behaviour. This is based on the assumption that I know that I am an agent because I 

have direct access to my mental state, but I do not have a similar access to other beings' 

mental states (qua `minds'). Therefore, a being that is in notable biology, characteristics 

and behaviour an ostensible agent, may equally be an automaton (qua Hobbes), and 

there is no definitive proof in either case (regardless of Hobbes' statement). We 

therefore have to find a way to detect or infer agency in other beings. 

The question of `other minds' was of notable concern to Descartes S7. However, 

we do not need to show that other minds may or may not exist, or that entities may or 

may not be, living machines that lack mental processes for the time being58. The 

essential problem for the status of the embryo is that it seems to lack any agent relevant 

capacities, but in this we cannot be sure. However, merely because one cannot enter the 

56 For example, patients have been known to recover consciousness after being diagnosed as being in a 
persistent/permanent vegetative state (PVS) (Jennett 2002; Kampfl et al. 1998; Zeman 1997; 2001). The 
vegetative state is described by the presence of `wakefulness', but `awareness' is absent (Bemat 2002; 
Giacino 2002; Zeman 2001). Likewise, a child's capacities of `agent' rationality is often not dissimilar to 
that of whales, dolphins, and great apes, who also show evidence of having a high degree of capacity for 
agency (See Bekoff 1998; D'Amato & Chopra 1991; Glennon 1990). 
s Descartes 1993; also see: Williams 1978; Wilson 1969. 
58 I can deny (and therefore question the practical application of the PGC) that there are any other agents 
at all in the world without contradicting that I am an agent. Beyleveld & Brownsword offer a response to 
this: (1) such a position would be virtually impossible to sustain in practice; (2) it would be irrational for 
me to deny that there are any other agents other than myself; (3) the denial of the application of the PGC 
to other ostensible agents would not place the PGC at any disadvantage with any other moral theory; and 
(4) one is mistaken if Gewirth's project does not show that I am categorically required to grant the 
generic rights to any creatures other than myself (2001 pp. 120-121; also see Beyleveld & Pattinson 2000 
pp. 41-43). 
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`mind' of another59, we should not assume that no other mind exists. This position is 

virtually impossible to sustain in practice because one must make assumptions of the 

nature of the world around us (Beyleveld & Pattinson 2000). The Principle of 

Precautionality addresses this solipsistic60 assertion by showing that: 

... the propositions `X is an agent' and `X is not an agent' are on par with respect to an ability to 
demonstrate the truth of either. However, it needs to be appreciated that these propositions are not 
on a par morally. If I (any agent) mistakenly presume X to be an agent, then, although this will 
lead me (mistakenly) to have to restrict my exercise of my rights to some extent, I do not deny my 
(or any other agent's) status as a rights holder. But, if I mistakenly presume X not to be an agent, 
then I deny that X (an agent) is a rights holder (Beyleveld & Pattinson 2000 p. 42). 

In the second case, the prospect of denying an agent its due rights are far worse 

than taking the first precautionary route; the risk of possibly violating the PGC should 
be intentionally avoided at all possible costs. Therefore, there are necessary reasons to 

prescribe upon those entities A that do act, behave, or have mental and biological 

capacities similar to me an ostensible agent status. If I can detect elements of agency in 

entity B (so I might be interacting with an agent, but am less sure than before), I should 

also assume agency to be present. However, if I am in a situation where I have to 

prioritise the status of one of either A or B, then I should favour the more likely agent. 

From this I can (and necessarily should) assume the agency of all `normal' adult 
humans. Where then does this leave other marginal agents that either satisfy some 

capacities of agency to the full but lack others, or show all capacities but to a lesser or 

greater degree? 

7.3. Potentiality Under Precaution 

In the abstract, the possibility that the embryo is not an agent cannot be 
discounted entirely. Therefore: 

Apparent partial agents are owed duties of protection by agents in proportion to the degree to 
which they approach being ostensible agents - not qua partial agents - but qua possible agents 
(Beyleveld & Brownsword 2001 p. 123). 

59 This is not a dissimilar point to that of Thomas Nagel in: `What is it like to be a Bat? ' (1974). We can 
only assume to know about human consciousness, but what about `bat consciousness', or for that matter 
the consciousness of an embryo? 
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In this regard, the more like an agent a being is, the more likelihood that it is an 

agent; and on its own, we should not treat such a being as a proportional agent, but an 

actual agent. We must take the same care when evaluating apparent potential agents: 

... because any evidence that a creature is a potential agent increases the probability that it is an 
agent, creatures that appear to be potential agents must be granted some intrinsic moral status 
(Beyleveld 2000a p. 464). 

Thus, precautionality requires us to take the consequences of potentiality (as an 

`element' of empirical evidence) more seriously. Potentiality here means the 

potentiality to express itself as an agent, not to become an agent, and therefore, `mere 

potential' means that the potential agent may be an actual possible agent that does not 

exhibit in full the behaviour expected of an agent. However, the being is either 

choosing not to express itself as an agent or, and more likely, is being held back by 

something, so that it cannot express itself as an agent, and may be a `locked-in agent'61 

(Beyleveld quoted in Dettweiler & Thiem 2000 p. 311). Precautionary reasoning 
imposes duties on agents to allow potential agents to develop this potential. This 

reasoning applies equally to all beings for which there is evidence that they are potential 

agents. 

There are difficulties with this approach since we cannot be sure that the evidence 
that is presented is actually evidently of agency. On the one hand, the evidence of agent 

relevant behaviour may be programmed behaviour requiring and demonstrating no 

capacity for agency (Boden 1990; Hauser 1993; Searle 1984 pp. 32-35). On the other 
hand, the evidence (or lack of evidence) that denotes a proportion of `full' agency may 

actually be non-representative of the being's actual capacities for agency, and we may 

conflate or deflate the moral status of such beings unjustifiably. 
Therefore, my duties of protection to ostensible marginal agents that are more 

probably agents should take precedence over partial agents who are less probably 
agents. Policies should therefore take more care to protect foetuses than embryos, and 
preferentially protect children over foetuses. The distinction between these three 

categories is empirical evidence of their similarity to agents in action and form62. On 

60 The view that only oneself exists and that there is not reasonable (or at least sceptical) evidence that 
other beings have a conscious life because the only inference that can be made is directly from observed behaviour. 
6 Some conditions similar to PVS are described as a type of `locked-in syndrome' (Giacino 2002). 62 ̀Form' includes the development of a nervous system and brain that are central to the characteristics of 
the agent. In the three categories the nervous system develops (from non-existent) to an ever more 
complex level approaching that of a full agent. 
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these grounds, the embryo deserves moral consideration, although the failure for it to 

display itself as an ostensible agent is likely due to there being present no neuronal 

capacity, and therefore there is no evidence that the embryo is anything beyond a 

collection of integrated cells with a potential to be something else. 
The precautionary principle to be adopted here is not to state that there is 

uncertainty in the matter of agency per se (that we are uncertain that any agent is 

actually an agent; Evans & Evans 1996 p. 222). Rather, because we cannot be sure of 

the status of the embryo, we must affirm a certain level of justification in what we do to 

it. Evans and Evans rightly point out: 

... we rarely enjoy absolute certainty about anything in this world and human action is judged 
morally in light of this fact. A person is judged for his actions on the basis of what it is 
responsible to believe is the case in any given situation, not on the basis of what is absolutely and 
demonstrably certain (Evans & Evans 1996 p. 222). 

On a precautionary (practical) basis, ostensible agents should be treated as though 

they are agents. All beings that show marginal characteristics or capabilities of agency 
likewise are assumed to be actual agents. However, when in conflict with those in the 
former category (or in any action that may affect them), and because there are degrees 

to being a marginal agent, one must take account of the evidence of their approach to 

agency. This does not mean that it is always wrong to harm such a being, but this must 
be in line with the prevailing rights of more likely agents, and those circumstances that 
determine one's actions must be justifiably reasoned. In the case of the human embryo, 

an individual researcher's actions must be reconciled on the available facts. So because 

a human embryo may be an agent, the act of research must be justified on the grounds 
that the research (because it overrides the embryo's marginal status) is necessary to 
benefit more likely agents. 

7.4. Agent Relevant Capacities 

In Chapter Two, s. 5.4, I argued that claim rights could only be attributed to 
rational agents. Now, we have to at least accept the possibility that a potential agent is 

an actual agent, which must be based on the (evidential) likelihood that the embryo can 
implicitly `claim' rights. The evidence of this is deduced by comparison with known 
agent relevant capacities. The clearest evidence of agency would be the rational 
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interaction with others. However, there are degrees of behaviour (which may be 

indicative of agency) and this obviously has implications for our treatment of non- 

human animals63. Beyleveld & Brownsword describe the key biological stages of agent 

capacities (2001 pp. 123-124). At the base of their categorisation is simple patterned 
behaviour that is connected by neuronal interfaces directly to the senses. All animals 

have sensations to environmental stimuli; but those animals confined to this level are 

lacking in any leaning or reflective capacities. This is at most where the embryo would 

qualifyTM. 

From this it is clear that the `behaviour' of the embryo offers little of the agent 

relevant capacities that provides us reason to consider its intrinsic moral status. We 

view other beings' capacities for moral agency on a day-to-day basis; and these 

observations are based on analogy with what is expected of an agent. Confirmed agent 

status provides additional constraints on our treatment of beings regarding their rights 

and autonomy, and where there is uncertainty, we employ `tests' of verification (e. g. in 

questions of competency and consent; see Brazier 2003 Chapter 5 esp. p. 123). 

Fundamentally, these observations rest on the theoretical test to assess by questioning65 

the rational capacities (existence of `other minds') of prospective agents (Turing 

1950)66. The result is that if a target entity contains elements of characteristics and 

63 This can be summarised in the following: (1) some human beings lack agency (i. e. the human embryo); 
(2) some animals evidently show rational behaviour, therefore from the argument from analogy (see 
Allen 1998; Duhrssen 1960 p. 212) some animals may be agents (i. e. demonstrate human action, 
behaviour and imitation; see Cantalupo & Hopkins 2001; D'Amato & Chopra 1991; Glennon 1990; 
Hauser et al. 2002; Metsuzawa 2003; Ramus et al. 2000; Whiten et al. 1999). Therefore, (3) it is 
inconsistent to argue that the human embryo has rights when non-human animals cannot (such as that 
claimed in Tauer 1985 p. 261) or claim that there is a capacity limited only to humans; (see Carruthers 
1989; Descartes 1970 p. 251; Herder 1966). Therefore, (4) all agents have to be assumed to be agents on 
their present powers which may be inferred from speech and behaviour (Bekoff 1998; Locke 1975; 
Putman 1964; but see on the problems of behaviourism: Heyes 1998; Nagel 1974; Wittgenstein 1969 (p. 
46) & 1980 (p. 27e II-143-31e 11-161)). 
64 Increasing complexity would indicate: (1) beings that are capable of being minimally perceptual, such 
as motivation by 'feeling' or `desire'. Such beings may show practical rationality but they are not, as far 
as we can tell, valuing the purposes that they are motivated by (Scruton 2000 p. 10); (2) behaviour that 
displays intelligence and a capacity to learn by experience. This invokes fulfilment of an appetite, but 
requires not just a response or conditioning to the perceived situation, but also a belief about it and; (3) 
behaviour that exhibits practical and instrumental rationality (problem solving that involves making 
choices that are appropriately motivated by its own beliefs, and the capacity for inference and 
generalisation). This purposiveness (intentional action for some end or purpose that constitutes the reason for acting; Gewirth 1978 p. 27) demonstrates a higher cogitative state which resides in value guided behaviour that is characteristic of agency. 65 ̀The question and answer method seems to be suitable for introducing almost any one of the fields of human endeavour which we wish to include' (Turing 1950 p. 435). 66 Alan Turing argued that if a tester could not tell the difference between two candidate agents (he used a human person and a computer), it would be logically arbitrary to deny that either candidate was rationally inferior to the other. If you knew that only one was an agent, but could not tell which one, then you must 
at least accept the possibility that both were (possible) agents. This test essentially detects the presence 
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behaviour that one expects of an agent, we have no basis to doubt, and indeed reason to 

assert, that it has a mind and a corresponding status as an agent. 

Thus human adults that act and behave as rational agents should be considered as 

such. Those things that possess such capacities to a lesser extent, such as human 

children, also are agents (because they sometimes act like agents). As we progress 

further away from the human adult yardstick, however, doubts creep in, especially when 

the human element is replaced by something `non-human'. There may be a reason for 

this. Human agency is the only criterion that I, or any other human agent, has to 

compare with other ostensible agents. But the assumption of human agency requires 

addressing, since assuming human agency limits moral worth to a human component. 

The definition of agency (there is no subjective element separate from rationality), 

however, contends that such an assumption cannot be made (Bekoff 1998; Jamieson 

1998; Puccetti 1983). 

If any entity can demonstrate an element(s) of agency, through language or 

behaviour, then we have to entertain the possibility that such a being is an agent (and we 

could even grade such evidence to the degrees of agency)67. Thus we could presuppose. 

that we have a test for accrediting the categories of agent, marginal agent, or non-agent 

status to candidate entities. We do not have to set up the test each time we are in doubt, 

but we do have to take the logic from the test however and take careful account of the 

presuppositions that follow from the test parameters. The minimal standards for agency 

may become a fairly subjective evaluation, and will be based on a being's ability to 

interact with objects in the real world (and not abstract rationality), and in a way that is 

indistinguishable from a human agent. 

and basis of `artificial (or non-human) intelligence' (ibid. ). Intelligence equivocates to agency - but not 
in the sense that one has to be good at chess, only that one has to act in a non-contradictory manner to 
moral precepts. What we are asking from a Turing machine is to do what a human candidate can do - we 
have no reason to ask more of it just because it is a machine. So if the test is enough to show that we can 
infer that a human being has a mind, then by the same token it must be enough for us to infer, on the same 
grounds, that the machine (or anything else) has a mind (qua agency). Additionally, the candidates are 
kept out of sight of the tester, so that no judgement would be biased by what the candidate looked like. 
On this point, Locke stated: ̀For I presume 'tis not the Idea of a thinking or rational Being alone, that 
makes the Idea of a Man in most Peoples Senses; but of a Body so and so shaped joined to it... ' (Locke 
1975 Book II; Chap. XXVII, 9 pp. 334-335; cf. Putman 1964 p. 691). 67 Based on criteria (from question/answer tests through to the observance of indistinguishable agent behaviour) that increasingly requires the tester to reject her scepticism as to the agent status of the target 
being (Hamad 2000). 
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7.4.1. The Turing Hierarchy and Biological Agency 

The first thing to note is that the test involves inherent uncertainty - thus we are 

committed to the principle of precautionality - since no test can confirm that a being has 

a mind. Hobbes argued that on the basis of what he observed, only human life could 

have rationality; Locke however, was at least prepared to acknowledge that rationality 

was not limited to the human species68. Secondly, the test is not a revolution in mind 

reading, but a formal means to evaluate situations in which one confronts other beings 

that may require our moral concern 69 

There are two possibilities of determining the presence of the capacities of a 

rational mind (as a function of the Turing test), and a positive outcome must denote 

moral concern (qua agent). Puccetti uses an example of how one would find out if an 

apparently abandoned house is occupied (as an analogy of the presence of a mind); one 

may knock on the door (analogous to the use of language) or watch the house to see if 

there are signs of activity (analogous to behavioural observations) (1983 p. 179). 

The former course is not open to inquiries regarding the embryo, so instead we 

must look at behaviour (and the properties that allow behaviour). These are all absent in 

the embryo; so is there any property that the embryo has then that may denote the 

presence of agency? There are possibly two: (1) its potential to become an agent and; 

(2) its membership of the human species. I have already argued that potentiality as a 

separate consideration necessarily fails. It must however be taken seriously as evidence 

of agency when coupled with precautionalty. I have also argued that species 

membership cannot be considered by itself to confer any moral status. However, there 

is a further element to this latter conjecture, also when it is aligned with precautionary 

reasoning. 

68 In recounting a story concerning a talking parrot, Locke wrote: `... whether if this Parrot, and all of its 
kind, had always talked ... they would not have passed for a race of rational Animals, but yet whether for 
all that, they would have been allowed to be Men and not Parrots? ' (Locke 1975 Book II; Chap. XXVII, 
9 pp. 334-335). 
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7.5. Dignity and Precaution 

If agency is subject to precaution on the basis of agent relevant capacities, how 

should we treat the human embryo? It is clear that the embryo has no capacity for 

ostensible agency. Furthermore, unlike an unconscious human being, none of the 

embryo's existence (as far as we can tell) is wrapped up in a memory of its origins, and 

at no point was a `certain' agent observed by any onlooker. It is only under its potential 

to become something else that any moral status can rest. 

`Dignity' under this scheme may be a justified claim that human marginal agents 

require special consideration when assessing their `quasi-rights', because only human 

beings (as far as we can tell) can (potentially) become ostensible agents (and therefore is 

the only potential agent). Potentiality therefore acts as supporting evidence that the 

embryo is an actual agent - but regardless, it cannot be proved (either way) that the 

human embryo is such a being70. Therefore, on the premise that its agency cannot be 

ruled out, that even if the embryo cannot have full rights, scepticism either way must 

compel one to at least have good reasons for its `quasi-rights' to be violated. 

No member of another species, as far as we know, can be an ostensible agent. 

Therefore, this `dignity' claim becomes species specific. If any other member of a 

species was shown to be an agent, then on its own merit, it should be considered as an 

agent. Unless this characteristic was typical of that species, other members would either 

be non- or marginal agents. However, if another species was shown to become certain 

ostensible agents (perhaps great apes were proved to have equivalent agent capacities to 

human beings), then that species would have ̀ human' (or `agent species' dignity). 

This does not mean that only one member of a species needs to be rationally 

autonomous for the whole species to be granted dignity (and when that individual dies 

then that species would return to non-dignity status)71. Precaution under the PGC 

requires us to recognise ostensible agency in any individual in its own right, and due to 

69 Indeed, we are generally guided in our everyday life by tests lest stringent than those considerations 
embodies in the Turing test (Hauser 1993). 
70 It would in fact be contradictory to hold a (speciesistic) view that children's behaviour expresses 
mindfulness and embryos and foetus have some claim to rights solely on the basis of their `humanness'; 
and all the while the behaviour of primates is akin to the movements of wind-up toys. This would be 
inconsistent with the observation that embryos have no agent capacities, while primates (etc. ) are at least 
equivalent to children in their behaviour. 
7' Because we do not know of any other species with consciousness, then why should we promote the 
consciousness of this one non-human individual (Albritton 1964 p. 693)? But then we don't know that 
any other human being is conscious either, so why assume the same for the human species? 
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species membership, marginal agents that are potential agents may have dignity7' - iff it 

was not atypical (i. e. there were good reasons to believe) for that species to become 

ostensible agents. 

There are two potential problems with this theory. Firstly, human beings (Homo 

sapiens) are the only species capable (as far as we know) of both being agents and non- 

agents and therefore under this scheme they may possess what could be termed both 

`positive' and `negative dignity'. This means that an agent that is human also has 

dignity, and this results in a positive effect on a human's moral status (so human agents 

are more likely agents than non-human agents are in a hierarchical scheme). But this 

must also mean that non-human agents must have a negative value that deflates the 

status of its agency. 

However, if positive dignity is added weight to human marginal agents, then why 

should there therefore be negative dignity that takes moral weight away from such 

beings? In the case of the latter, if a being is an ostensible agent, then it is treated as 

such. Any marginal non-human agent would likewise be treated according to its actual 

marginal status. On account of precautionality, the human embryo will have dignity 

because they are biologically human, and that this is a capacity which is remotely linked 

to its potential for human agency. 
Secondly, is the `species border problem'. It could be argued that serious genetic 

anomalies would strip human marginal agents of their `dignity', and hence their moral 

status (because they allegedly are not genetically human). But this would not be the 

case, because such beings would actually be a marginal agent (only if they were not full 

agents) in respect to precautionality (under proportionality), and would deserve `quasi- 

rights', as would any other marginal agent. A genetically non-human-embryo (unlike a 

human embryo) cannot become an agent, but only, in the case of some species, a 

marginal agent. 

Therefore, there may be two different types of `dignity'. Firstly, it may be 

deployed as an inherent property of autonomous agents which is designed to protect the 

72 If one embryo human foetus was shown to be a full agent then this would pay heed to our previous 
precautions. However, if a computer were able to pass the Turing test it would have marginal agency. 
But there is no reason why other machines should be considered as precautionary agent with dignity since 
the `species' does not demonstrate agency as a normal matter of course. The difference resides in the 
ascription of `dignity' to other agents and marginal agents. While such a being has marginal agency, this 
would not have any bearing on other machines because it is evident that other machines, such as a toaster, 
are not agents, but connections and wires with programmes built in. The machines cannot have `dignity' 
in the way that the human species does, although a super computer may have dignity in the way that an 
autonomous agent does. 
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decision making capacities of those subjects. It is a prescription of the PGC, in this 

sense to allow an agent's autonomy to make decisions, rather than to protect human life 

per se, that any act that intentionally ends such a life will contravene `dignity'. 

However, secondly, it could be taken to be something separate to this, and instead, 

a potential/proportional capacity only found in human beings. In this case, human 

dignity may have a separate moral consideration. It is not, however, a claim that 

exercising one's autonomy should be a function of maintaining (or recognising) the 

intrinsic (or primary) value of human life (cf. Finnis 1997 pp. 33-34). The PGC and 

precautionary reasoning requires us to regard human living beings as precautionary 

agents (to differing degrees depending on the developmental status at that time) unless 

there are more important considerations according to the PGC (and in such carefully 

defined cases it may be perfectly moral to terminate a human life on the grounds of 

protecting agent-centred dignity). Therefore, all human life has worth (as precautionary 

agents), but our moral duties must be prescribed by the agent-centred PGC. The 

important caveat is that agents, on account of being autonomous beings, can choose to 

waive their rights (and dignity73) should they so choose. 

Therefore, we cannot as agents arbitrarily, or without justification, end human 

life. However, and in light of our limited knowledge, it is evident that not all human 

life is equivocal with human agency, on account of not all human life having the 

capacities of agency per se. But there is the possibility that such expression is present, 
but remains unexpressed until further development74. Animal behaviour studies, at a 

minimum, demonstrate that certain animals cannot be regarded as `mindless', and 

certainly above some standards traditionally reserved for the uniquely human 75. 

Therefore, agents may have a duty to recognise the possibility that certain other non- 
human animals may have rights76; and certainly entertain the observation that these 

73 Under the PGC there are no duties to oneself; but compare this with Kant (see this comparison being 
made in Beyleveld & Brownsword 2001 pp. 98-110). 74 This is particularly a pertinent point with regards to later foetuses, young children and patients with 
forms of `locked-in' syndromes. In these cases, it is not at all certain that the being is aware of her 
aýency, or able to express that agency if it is present. 

And this may be a tradition set in our familiarity with the human species, and it should be noted that the 
same has been true for the treatment of humans by humans, and the `... foundational philosophy for 
genocide and enslavement ... 

[because of the] pseudo-rationalization [sic. ] that the victims are less than 
human' (D'Amato & Chopra 1991 p. 26; cf. Jamieson 1998 p. 93; Sapontzis 1981; Wasserman 2003; 
Zwanziger 2003). 
76 These rights are not `human right', because the animals we are talking about, such as whales or 
primates have no need for those rights particular to humans beings. The rights that animals may have are basic rights, such as to life and freedom from torture. However, additive and non-subtractive rights as 
they are generally understood, are for promoting purely human interests (e. g. education & clothing etc. ). 
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animals are `... more animate than corporations, more communicative than infants and 

mentally enfeebled persons, more communal than the society of nations, and perhaps 

more intelligent than the smartest human being' (D'Amato & Chopra 1991 p. 51). 

Therefore, a scale (if lines must be drawn77) can be constructed along which we 

place entities according to their likeness to human agents (including potential to become 

human agents). At one end is a non-agent (a rock), and at the other is an agent 
('normal' adult human being). We must then compare the target being's ontology with 

these two reference point. It becomes clear that the status of certain beings at a 

particular time falls closer either one or the other. These are the various temporal and 

spatial forms of marginal agent. The human embryo is more like a non-agent than a full 

agent. However, dignity, as a property of the human embryo, must be taken as evidence 

that it is more like an agent than a non-human embryo. This paves the way for the 

`special status' of the human embryo in research (i. e above tissues and some animals). 
Therefore, in the case of embryonic stem cell research, we must weigh the 

precautionary status of the embryo against that of agents claiming access to promising 

research. 

7.6. The Moral Status of the Human Embryo and the Justification for Deriving 
Human Embryonic Stem Cells 

Because the basis for agency is an abstract categorisation based on ontological 
and empirical evidence of the real world, it is necessary to proceed with caution when 
we encounter and intend harmful acts to marginal agents and non-agents. Such 

evidence is open to a degree of subjectivism, and while some beings can be certainly 
categorised as non-agents (such as plants), other beings, in this case those that have a 
potential to attain agency, must not be treated arbitrarily, and at least the possibility that 
they actually are ostensible agents requires conditional treatment. Under the Principle 
of Precautionality there is very little evidence of agent capacities in the human embryo. 
It is genetically human (but not necessarily genetically unique or an individual) and has 

77 Line drawing may be notoriously subjective, and it is perhaps better to evaluate each individual being 
with regard to its individual characteristics. This is because the non-speciesism position makes it impossible to use groups (species) membership as the sole criterion for choosing which individuals 
should be used in various types of research (Bekoff 1998 p. 271). Of course, such a view can in practice 
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the potential to develop into an agent. There is no behaviour. Despite claims that the 

embryo controls and influences the pregnancy, these are only biological cues. 

Furthermore, phylogenetic relatedness plays no direct role in determining moral status, 

although under precaution it may add weight as ̀ dignity'. 

The Principle of Precautionality commits one to the criterion that it is more 

damaging to treat an ostensible agent as though it was not an agent, than to treat a 

marginal agent as though it were an agent (causing the least probable harm). One 

should treat both as `agents' when considered as separate entities, and as long as they 

are not brought into conflict. Therefore, marginal agents should be treated as though 

they are ostensible agents unless there are more important requirements of the PGC. 

Where there are two marginal agents to consider, Z and X, then: 

If my doing y to Z is more likely to cause harm h to Z than my doing y to X (and I cannot avoid 
doing y to one of Z or X) then I ought to do y to X rather than to Z (Beyleveld 2000a p. 466). 

Therefore, it is morally better to derive stem cells from 3 day-old human embryos (as a 

marginal agent there is very little chance of harm) than from a human foetus, because 

harm is more likely to occur to the latter (because it has more proportionally developed 

the characteristics expected of agency, the more seriously we must take the possibility it 

is an agent; which means the more probable that harm may occur). (This also 

corresponds to the present scientific evidence that ES cells hold a greater prospect for 

therapeutic application than foetal stem cells; see Appendix One s. 1). 

The embryo/foetus develops through stages of human genetic uniqueness, 

potentiality for individual development, sentience, brain activity and degrees of 

cognitive development. Separately, and in that order, they warrant increasing 
increments of moral concern. Taken together they form a convincing argument for 

agent status, but one that is short of full agent capacities (i. e. rational behaviour). 
`Dignity' informs the debate by stating that although it may be far fetched that having a 
human genetic constitution is evidence of agency, this cannot be ruled out altogether. 

For these reasons, the human embryo has a status above that of mere tissue. 
Firstly, because precautionary reasoning commits us to uncertainty with regards to the 

possession of the capacities of the generic features of agency (and the ostensible display 

of those capacities at that time is not morally relevant) and, secondly, because the 

be difficult to interpret in law (for example, at the attempts to delineate human embryo research from 
other human research in the Warnock Report; Warnock 1985). 
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human embryo is more likely to be a `locked-in-agent' than an embryo of another 

species or a somatic cell. 

The embryo's moral status therefore allows derogation on account that it is 

morally better to presume falsely a being to be an agent, rather than to assume that a 

being is not when it is. Policies should follow this dictum, but only in the case that no 

harm comes to a more likely agent. There are two means of implementing this. Firstly, 

one can attempt to preserve some of the primacy in the moral superiority of human 

beings78. However, on my account, it would be contradictory to `... seriously maintain 

that dogs, cats, sheep, cattle, pigs, or chickens consciously think to themselves ... the 

experiences of all these creatures [are of] the nonconscious variety' (Carruthers 1989 p. 

265) because there is at least the possibility that they have consciousness79, and in 

rejecting this, one would have to at least forgo rights to human beings of equivalence to 

animals of a similar cognitive ability. (And realistically, if one wants to grant rights to 

human embryos then there is an argument to grant similar rights to all entities with a 

degree of rationality above that of cells! ). 

Secondly, the status of the human embryo should not be discounted entirely (on 

account of its potential), but on the same grounds, it cannot be accorded full moral 

rights as those of an ostensible agent, despite its belonging to the human species. As the 

embryo approaches being an ostensible agent (through the foetal stages), its potential to 

express itself as an ostensible agent becomes more apparent (through characteristic 
biology and behaviour). Where there are conflicts of interests between an ostensible 

agent and a marginal agent, and the likelihood of harm can be prevented to one of them, 

then priority must be given to the status of (and benefits to) the more likely agent. 

This is open to empirical determinants, and ultimately will be a subjective 

evaluation. But, if stem cell research offers realistic benefits (as I have argued) then the 

agent-centred goods that may derive from this are a justification for overriding the 

marginal agent's status. Furthermore, on the above principle, it is better to derive 

human embryonic stem cells than from any other source because of the limitations of 

'$ ̀ ... although we cannot be certain that no animals are conscious, we can say that it is most unlikely that 
any of them are' (Kennedy 1992 p. 31). 
79 However, this must be rejected because the PGC acknowledges at least the possibility that some forms 
of human life are comparable to equivalents in the non-human sphere (because agent is without any 
gender, race or species relevance). Therefore, our treatment of certain animals, as well as some restrictive 
provisions on human research, requires redress to account for their equal assessment under precautionalty 
(Jamieson 1998 p. 95). 
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the therapeutic applications of animal cells (i. e. species biological incompatibility and 

species-specific diseases). 

The ontological uncertainty in the status of the embryo must be transferred and 

reflected in research policies (Ruyter 1996 pp. 182-183). There are two possible 

outcomes: (1) any doubt should be translated into an obligation (or a `default position') 

to treat the embryo as a person from conception, at least as a prima facie reason to 

prohibit research (Tollefsen 2001 p. 75). In embryo research, we are denying one 

human being's existence so those ostensible agents can benefit from the possible 

therapeutic benefits. These may not turn out to be actual benefits. Therefore, the 

favourable position for the quasi-rights of embryos means that direct harms to agents 

should be prioritised (permissive abortion policies), but that mere speculation regarding 

research benefits (and alternatives). 

Alternatively, (2) if policies are committed to promote the more likely agents' 
human rights, then on the balance of probabilities, not prioritising (the more probable) 

agent's freedom and wellbeing would be a more serious harm. In cases of conflict 
between a marginal and an ostensible agent, the resolution must go the way of the latter 

and therefore, the actual and undecided benefits of embryo research should be promoted 
to best serve the generic rights of ostensible agent(s) (and protesting individuals can 

waive their rights to access to this research). 
The weight of evidence presented in Chapter One pointed towards supporting the 

second of these positions (or at least a `dual track' approach pursuing all avenues of 

research); and is vindicated in the position that in principle policies do not require an 

absolute ascription of rights to beings of a (clearly) uncertain agent status (discussed in 

part one of Chapter Four). However, because of the uncertainty, we have to be 
forthcoming with the justification of our acts. In effect, the benefits of denying access 
to research that benefit agent-relevant goods would have to be outweighed by the 

prescription of rights to marginal agents, and as already discussed, this is not possible. 
Thus the prescription of precaution allows for careful assessment of this balance of 
research benefits over the marginal status of the human embryo. 

The precaution/dignity framework does not distinguish between types of embryo, 
nor how these embryos came to be, since they are all equally marginal agents of the 

same type; and as such have the same moral status (discussed in Chapter Five). 
Considerations of futureality would not count since the derivation of stem cells would 
result in the subsequent non-viability of the embryo (see Appendix Four). 
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Conclusion 

This chapter has argued that the use of the human embryo in medical research is 

possible because it is not ostensibly an agent. Stem cell research is possible on potential 

agents as long as it is justifiable on the grounds that there is no less probable agent to 

use, and that it is conditional upon attaining some agent centred good. If these 

conditions were not met, then the marginal status of the embryo would be harmed as a 

direct violation of its (marginal) status. For the research to proceed, one must 

incorporate institutional measures intrinsic to research policy to assess the likely 

benefits. 

These measures should recognise the possibility that the embryo is an agent, and 

therefore restrict unlimited and unregulated use. This does not mean that research 

should be a priori prohibited, because the benefits that may derive from research 

represent a realistic opportunity to foster and promote more probable agent rights. 

Instead, policies must be directed by measures that do not treat the embryo as merely 

human tissue (because it has a marginal status above that of tissue), but accords it a 

status that invokes regulatory parameters, but which ultimately requires permissive 

research policies. 
In the next chapter I will outline national and international measures in light of 

this conclusion, and determine whether such regulations promote agent-centred rights, 

unjustifiably bolster the rights of the embryo to the detriment of real agents, or deflate 

those rights of agents to protect an (illusionary) moral protection of the embryo. 

150 



Chapter Four 

European Union Law and Policy on Stem Cell Research 

Introduction 

This chapter will describe present paradigms in European Union (EU) policy, 

concentrating on the alleged status of the embryo in international and Member State 

policies in stem cell (SC) and embryo research. This will be required to assess the 

necessity and possibility of implementing a harmonised EU policy on SC research. I 

have proposed that the mainstay of a harmonised international policy (if it is needed) 

will require the commitment to an already established framework of human rights (see 

Chapter Two). However, the possibility of implementing a SC policy should be 

philosophically formalised in line with the Principle of Generic Consistency (PGC). 

This thesis deals primarily with `first order' ethical issues (the possibility of research 

and the implications for the derivation of cells from different sources). Here it may be 

necessary to reiterate that issues related to `second order' issues (such as use of post- 

isolated cells, demand and supply of oocytes, patents, and the like) cannot be discussed 

in the thesis due to limitations of space. In the context of international regulation, 

especially in the EU, questions are presently confined to the status of the embryo in 

research. Within National borders, where embryo research may have been regulated for 

some time, the debate has begun to move on to these secondary issues. 

Notwithstanding this, these issues may have been underplayed in a number of national 

and international reports (Brownsword 2002 p. 583; also see Holm 2002). 

In the first part of this chapter, I will confine the discussion to human rights as 

conceived in the regional conventions; the European Convention on Human Rights 

(ECHR), the European Convention on Human Rights and Biomedicine (ECHRB) and 
Treaty Establishing the European Community', to show how national commitments to 

human rights are expressed in line with international influence. 

I will argue that the formal commitment to human rights as a whole is set in a 

sometimes contradictory framework. Embryonic research involves protocols that do not 
benefit the research subject directly; in vitro research results in the destruction of the 

See Chapter Two fn. 2. 
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subject. But, the right to life of the human embryo is not guaranteed in Community law. 

This being the case, it is not surprising that the majority of member states allow some 
form of embryonic research. 

The second part of this chapter focuses on the present and prospective national 
law and policy in the individual Member States. I will explicitly address the status of 

embryo research and the influence this may have on harmonisation in SC research. This 

will demonstrate an increasing acceptance of regulated embryonic SC research, and that 

within national policies, there is remarkable similarity in research limits (whether in 

permissible or prohibited research) and that this may offer a means to Community 

harmonisation. The purpose of this will be to set up, in the next chapter, the grounds for 

a harmonised SC policy. 
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Part One: Interpreting the Right to Life in the European Union 

1. The Right to Life, Abortion and Embryo Research in the European Union 

In Chapter Two it was argued that international law is an explicit vehicle for 

human rights, but that a common underlying basis of this framework is an implicit 

grounding in `dignity' reserved for all biological human beings (section 6.5.2). I argued 

that this may lead to an ad hoc interpretation of rights in dealing with conflicts between 

different ontological states of human development. I also argued that the true 

understanding of the moral right lies in a Hohfeldian claim right. This claim right leads 

to an agent-centred basis of morality, and this was developed through the Gewirthian 

concept of the will claim right, ultimately arguing for the Principle of Generic 

Consistency (PGC) as a supreme principle of morality (Chapt 2 s. 2 and 8.1). 

In Chapter Three, I argued that Beyleveld's (1998a; and with others) argument for 

the Precautionary Principle could grant `quasi-rights' for marginal agents (section 7) 

(Beyleveld & Brownsword 2001; Beyleveld & Pattinson 2000). While these rights 

cannot be as important as (will) claim rights, they could protect marginal agents to the 

degree that justification would be required to override its marginal status. 
This framework will be used for grounding an EU policy based on the need and 

possibility of a harmonised policy on SC research. The purpose of this first part to 

Chapter Four is to highlight the present inherent problems of EU harmonised legislation 

and policy, and this is clearly evident in the derivation of the right to life. 

I. I. International Law, Dignity and the Right to Life 

The right to life in the European context allegedly derives from the: 

2 Likewise, the UN states its commitment to `... fundamental human rights, in the dignity and worth of the 
human person... [and that] All human beings are born free and equal in dignity and rights [therefore] 
... Everyone has the right to life' (Preamble, Article I& Article 3; UDHR 1948). The body of the UN 
that may influence this discussion is the United Nations Educational, Scientific and Cultural 
Organisation's (UNESCO) International Bioethics Committee. Particularly see the Universal 
Declaration on the Human Genome and Human Rights 1997 (UDHG). The UDHG states that to promote in principle, guidelines `... emphasizing [sic. ] that such research [on the human genome] should fully 
respect human dignity, freedom and human rights' (Preamble). 
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... measures as are necessary to safeguard human dignity and the fundamental rights and freedoms 

of the individual... [and to] protect the dignity and identity of all human beings and guarantee 
everyone, without discrimination, respect for their integrity and other rights and fundamental 
freedoms with regard to the application of biology and medicine (ECHRB 1997 Preamble & 
Article 1). 

The EU is in the process of establishing a framework so that the `Enjoyment of these 

rights entails responsibilities and duties with regard to other persons, to the human 

community and to future generations... Human dignity is inviolable [and] It must be 

respected and protected... Everyone has the right to life' (Preamble, Article 1&2 

CFREU)3. 

While dignity has a prominent status, I have argued that ̀ dignity', as an inviolable 

value, is not an absolute basis for human moral status. Furthermore, this is recognised 
implicitly in the Conventions of Europe, because the act of procuring an abortion, that 

deprives the unborn of its rights, is permissible in all but one state4. Additionally, legal 

deprivation of life in emergency and certain other sanctioned situations, including 

euthanasia in Belgium and The Netherlands5, and, importantly, embryo research is 

possible. 
Embryo research is presently permissible under certain circumstances in all but 

three member states6. Like abortion, this act necessarily destroys the embryo's prospect 

for development, but in the case of abortion, most states accept that in cases of conflict 

of the right to life of the pregnant woman and the unborn, the former must prevail. 

Although the embryo/foetus has its rights restricted by those of the mother, there is a 

gradual transition of the weight of the embryo/foetus's prima facie rights as it develops. 

These rights never reach `full' moral status until birth (or viability). In the case of 

research, it must be that the benefits that (may) follow from research can outweigh any 

status of the embryo. 

`Dignity' is also stated in Article 6 of the Treaty of the European Union (1997); and Article 7 of the 
Sixth Community Framework Programme for Research, Technological Development and Demonstration 
Activities (1998-2002); The 6`h Framework Programme concerning the creation of the European Research 
Area (2002-2006) states that ̀ Fundamental ethical principles are to be respected ... including the 
protection of human dignity and human life... ' (Official Journal (OJ) L232 of 29.8.2002 p. 4). 
4 See Appendix Five. 
S In Pretty v. United Kingdom (application number 2346/02 (2002) 35 EHRR 1) the ECHR was unwilling 
to assess the admissibility of whether the ̀ ... failure to acknowledge a right to die under the Convention 
would place those countries which do permit assisted suicide in breach of the Convention. [therefore] It is 
not for the Court in this case to attempt to assess whether or not the state of law in any other country fails 
to protect the right to life' (para 41). 6 Note that Germany allows the import of ES cells. Only Italy is likely to enact totally prohibitive legislation (Ireland has a de facto ban) (This is discussed further below). 
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The `dignity' of all human beings cannot therefore be understood under these 

legal terms (except in Ireland 7), as an absolute value in all biological `human beings'; 

because not all human beings (as a species concept) have a right to life. In interpreting 

international documents, such the ECHRB, we must therefore be dealing with a 

distinction between 'everyone'8 and `human beings'9. If these documents are 

proclaiming the rights of all human beings (on account of their intrinsic dignity) then 

they are immediately in conflict with all states that allow abortion or embryo research. 

However, if they can be read to protect the rights of persons and ensure `respect' (or 

some other value) for human beings, this problem maybe circumvented. This `dignity 

status' may therefore be recognised as two separate values: (1) `... a generally accepted 

principle that human dignity and the identity of the human being had to be respected as 

soon as life began' (Explanatory Report to the ECHRB 1997 infra fn. 8 para. 19); and 

(2) `everyone' which only refers to a `person-status' grounded in some form of 

(restrictive) capacities; thus allowing, in limiting circumstances, the termination and 

instrumentalisation of biological human life. 

But even in the levels of higher `personhood' there are exceptions to the absolute 

value of life: such as emergencies to the state, self-defence, attempting to enforce legal 

detention, the `just war' (non-consenting loss of life), and euthanasia (consenting). 

Furthermore, if human dignity represented an absolute value in all human beings, then 

certain '... autonomous choices of women (to terminate pregnancies) must be measured 
for their legitimacy against not only the general regime protecting human rights [of 

`everyone'], but also against the special dignity-based regime protecting such early 
human life' (Beyleveld & Brownsword 2001 pp. 32-33). 

Article 40.3.3 of the Constitution states: ̀The State acknowledges the right to life of the unborn and, 
with due regard to the equal right to the life of the mother, guarantees in its laws to defend and vindicate 
that right'. 
8'The Convention does not define the term "everyone" ... In the absence of a unanimous agreement on the 
definition of these terms ... it was decided to allow domestic law to define them for the purposes of the 
application of the present Convention' (Explanatory Report to the Convention for the Protection of 
Human Rights and Dignity of the Human Being with Regard to the Application of Biology and Medicine: 
Convention on Human Rights and Biomedicine (1997); DIR/JUR (97) 5, Council of Europe, Strasbourg, 
F, ara 18). 
`The Convention also uses the expression "human being" to state the necessity to protect the dignity and 

identity of all human beings' (ibid. para 19). 
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1.2. Rights in Research from Rights in Abortion 

Stem cell research highlights further the tension between stages of human 

existence. At one end, there is the moral status of the human embryo, and at the other 

are the potential benefactors of the research. To address this conflict we must look at 

the obligations of the targets of human rights (public authorities) under the ECHR; the 

CFREU; and with specific regards to embryo research, the ECHRB. 

Within Europe, the legal right to life has been addressed in the context of 

abortion. Here the various institutions have been rather unwilling to state where the 

right to life begins. In Paton v. British Pregnancy Advisory Service Trusties'° the 

father of an unborn child sought to prevent an abortion. The domestic court ruled that: 

The foetus cannot, in English law, in my view, have a right of its own at least until it is born and 
has a separate existence from its mother (p. 279). 

On appeal to Strasbourg, the European Commission ruled that there had been no breach 

of Article 2, stating: 

... both the general usage of the term ̀ everyone' in the Convention... and the context in which this 
term is employed in Article 2... tend to support the view that it does not include the unborn... the 
life of the foetus is intimately connected with, and cannot be regarded in isolation from, the life of 
the pregnant woman. If Article 2 were held to, cover the foetus and its protection under Article 2 
were, in the absence of any express limitations, seen as absolute, an abortion would have to be 
considered as prohibited even where the continuance of the pregnancy would involve serious risk 
to the life of the pregnant woman. This would mean that the unborn life of the foetus would be 
regarded as of higher value than the life of the pregnant woman. The ̀ right to life' of a person 
already born would thus be considered as subject not only to the express limitations mentioned in 
[Article 2(2)], but also to a further implied limitation11. 

If it is argued that the right to life is fundamental and absolute; no derogation is 

permitted from the provisions of the concept (such as that defined by Article 2 of the 
ECHR). But this fails to recognise that if no conditions are asserted of this kind, the 

right to life can be derogated from in exceptional circumstances. If the embryo were 
drawn under the Act, then termination of pregnancy would be contrary to any alleged 
principle of non-derogation from the right to life (except in exceptional circumstances); 
but no authoritative legal position has been held on this ground (except in notable 
attempts made in Ireland; see below). 

10 [1979] 1 Q. B. 276 at 279. 
"Paton v. United Kingdom (1980) E. H. R. R. 408, paragraph 9,18 & 19; cf. Application No. 8416/79, Xv 
United Kingdom, admissibility decision of 13 May 1980,19 Decisions and Reports of the European 
Commission of Human Rights (D & R) 244. 
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The Commission's ruling in Paton stated that the term `everyone' did not extend 

to the unborn, but went on to consider whether protection of `life' could be interpreted 

as including `unborn life'. They considered two interpretations: firstly, whether Article 

2 did not apply at all to unborn children; and secondly, that Article 2 recognised the 

right to life of the unborn, but was subject to certain limitations (in this case that of the 

mother). In the end, the Commission rather side-stepped any conclusive judgement, 

instead holding that an interpretation of the right to life of the unborn: 

... would be contrary to the object and purpose of the Convention. It notes that, already at the time 
of the signature of the Convention ... all High Contracting Parties, with one possible exception, 
permitted abortion when necessary to save the life of the mother and that, in the meanwhile, the 
national law on termination of pregnancy has shown a tendency towards further liberalisation [and 
that] ... Article 2(1) is subject to an implied limitation justifying termination of a pregnancy in its 
early stages in order to protect the life and health of the woman at that stage (supra. fn. 11 para 

While the Commission did not adopt a position on whether the right to life under the 

Convention extends to the unborn, if the right extends to the unborn, the right is not 

absolute. 

In Attorney General of Ireland v. X and Others, the Irish Attorney General 13 

declared that the right to life of the unborn was non-derogatable under the restraints of 

the Irish Constitution, regardless of the conditions of free movement and access to 

services protected by the Treaty on European Union (1992)14. It was clear, however, 

that the ECJ and the European Court of Human Rights (under the ECHR) would not 

permit such a restricted position. In the case of the former, the ECJ held that the 
judgement of the Attorney General was contrary to the Treaty. Therefore abortion was 

a legal service in those states that permitted it, and that information about and free 

movement between states was permissible to procure that service15. In the Well-woman 

12 ̀It finds that the authorisation, by the United Kingdom authorities, of the abortion complained of is 
compatible with Article 2(1), first sentence because, if one assumes that this provision applies at the 
initial stage of the pregnancy, the abortion is covered by an implied limitation, protecting the life and 
health of the woman at that stage, of the 'right to life' of the foetus' (supra fn. 11 para 23). 
13 [1992] I. R. 1; [1992] I. L. R. M. 401. 
14 The Irish complaint was made under the Eight Amendment of the Irish Constitution (40.3.3) and was 
protected under the Maastricht Treaty by Protocol No. 7 (annexed to the Treaty on European Community 
1992; but not reproduced in the present Consolidated Text 2002). It states: ̀Nothing in the Treaty of the 
European Union or the Treaties establishing the European Communities, or in the Treaties and Acts 
modifying or implementing those Treaties, shall affect the application of Ireland of Article 40.3.3'. 
Subsequent to the X case, and after a campaign to have the Protocol deleted, a ̀ Solemn Declaration' was 
made to considerably dilute the said Protocol (Murphy 1994). 15 The ECJ held: ̀ 1. Medical termination of pregnancy, performed in accordance with the law of the State 
in which it is carried out, constitutes a service within the meaning of Article 60 of the Treaty; 2. It is not 
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case 16, the European Court of Human Rights held that the claim that assisting clients to 

procure abortions infringed the Irish Constitution, violated Article 10 which guaranteed 

freedom of expression 17. 

With regards to embryo research, if one takes the view that the right to life could 

not apply to the unborn per se, then there would be little to stand in the way of 

destructive experiments and investigations. However, the restrictive position of an 

implied limitation on the right to life of the embryo requires one to address the actual 

limitation, if research is legitimate under international law. The interpretation of case 

law cannot allude to how the right to life of the embryo should be construed in 

destructive research; this is because the case law explicitly addresses the embryo in 

abortion. But perhaps with the continuing and explicit liberalisation of embryo research 

and the pluralistic nature of Europe, it should not be decided either way explicitly by the 

courts; and thus leave each state, as is presently the case, to legislate as it sees fit. 

However, as I will show, this is tending not to be the case, with increasing pressure 

being placed on legislative authorities within Europe to adjudicate on the matter. The 

first means that may force the legislative hand is through the ECHRB and the Council 

of Europe; the second is by restrictive Directives being placed before the European 

Community. 

1.3. The European Convention on Human Rights and Biomedicine (ECHRB) 1997 

The Council of Europe's ECHRB is an instrument that covers most areas in 

medicine. The Convention is expressly intended as a moral and legal model to create 

contrary to Community law for a Member State in which medical termination of pregnancy is forbidden 
to prohibit ... distributing information about the identity and location of clinics in another Member State 
where voluntary termination of pregnancy is lawfully carried out and the means of communicating with 
those clinics, where the clinics in question have no involvement in the distribution of the said 
information' (The Societyfor the Protection of Unborn Children Ireland Ltd v Stephen Grogan and 
others; C-159/90; 4 October 1991). 
16 Open Door Counselling Ltd v Ireland (A/246) (1993) 15 E. H. R. R. 244. Also see the history of this 
case: Attorney General ex rel. Societyfor the Protection of Unborn Children (Ireland) Limited v. Open 
Door Counselling Limited and the Dublin Well-Woman Centre Limited [1988] 2 C. M. L. R. 443. Open 
Door Counselling Ltd v Ireland (A/246), (1992) 14 E. H. R. R. CD 131 (Eur Comm HR); Open Door 
Counselling Ltd v Ireland (A/246), (1993) 15 E. H. R. R. 244. 
" It is a salient point that in both cases the right to life of the unborn (an alleged absolute right) was 
overridden by traditionally weaker prima facie rights - freedom of movement and to information, and 
freedom of expression. These latter rights are linked to the having and expression of individual 
autonomy; and so perhaps here we are seeing the already prevalent emphasis on the primacy of agent 
autonomy over arguments that protect the sanctity of all human life. 
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international minimal standard within an agreed framework, but is not intended as an 

instrument to be directly applied to state medical affairs. For this reason, the 

Convention can appear ambiguous; but then this was arguably necessary to gain 

widespread consensus among the states of Europe, leaving individual states where 

necessary to interpret the rights and principles set out therein with precision and clarity 

and according to national values (Romeo-Casabona 2002 p. 561). It is couched in the 

rather imprecise terms and principles of protecting `dignity', `identity' and `integrity' of 

the `human being'. With regards to Member States, only Austria, Belgium, Germany, 

Ireland and the UK have so far not acceded to it. It has been signed by the other 

Community states, but with binding effect in Denmark, Greece, Portugal, and Spain. 

The Convention has been supplemented by two additional protocols concerning human 

cloning (2001)18 and transplantation of organs and tissues of human origin (open to 

signature 2002). 

A separate reading between ̀person' and ̀ human being' is further supported in 

that most articles in the ECHRB must be read in context with the Convention (i. e. 

human dignity and rights)19. This is emphasised in that: 

Parties to this Convention shall protect the dignity and identity of all human beings and guarantee 
everyone, without discrimination, respect for their integrity and other rights and fundamental 
freedoms with regard to the application of biology and medicine (my emphasis, Article 1). 

But, while this is central to Articles 1520,1721 and 2122, it is not mentioned explicitly in 

Article 18, concerning human embryo research (paragraphs 115 & 116 of the 

Explanatory Report; supra fn. 8): 

18 Additional Protocol to the Convention for the Protection of Human Rights and Dignity of the Human 
Being with regard to the Application of Biology and Medicine, on the Prohibition of Cloning Human 
Beings (Paris, 12. I. 1998). 
19 ̀The concept of the human being has been used because of its general character. The concept of human 
dignity, which is also highlighted, constitutes the essential value to be upheld. It is at the basis of most of 
the values emphasised in the Convention' (my emphasis; Explanatory Report; supra fn. 8 para 9). Later, 
the Report states that: ̀ The whole Convention, the aim of which is to protect human rights and dignity, is 
inspired by the principle of the primacy of the human being, and all its articles must be interpreted in this 
light' (my emphasis; ibid. ). This suggests that the Convention should be interpreted as raising the 
protected status of the human species as a whole, but it does not mean that acts could be taken that are 
based in the values of the human being, but which may affect certain levels of that value. 20 ̀In medical research it is limited by the fundamental rights of individuals expressed, in particular, by 
the provisions of the Convention and by other legal provisions which protect the human being (ibid. para 
96). 
21 ̀The rule prohibiting the carrying out of the research against the wish of the subject reflects concern 
... for the autonomy and dignity of the person in all circumstances, even if the person is considered legally 
incapable of giving consent' (ibid. para 106). `Article 17 lays down a more stringent requirement for 
research without direct benefit to persons incapable of giving consent ... Indeed, it is only in respecting 
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Article 18 - Research on embryos in vitro23 
(1) Where the law allows research on embryos in vitro, it shall ensure adequate protection of the 

embryo 
(2) The creation of human embryos for research purposes is prohibited 

There would seem to be therefore, two levels of protection available to legislators - that 

for persons included as ̀ everyone', and a lower level for `human beings' not qualifying 

for the former24. 

The wording of Article 18 implies a number of salient points. Firstly, 

authorisation or prohibition of embryo research rests with the state; but then however 

the state wishes to treat the embryo, this must be secured by legal provision, and that 

minimally; where research is authorised, there must be a legal guarantee that some 

('adequate') protection is in place. 

Secondly, the Convention expressly forbids signatory states from creating 

embryos specifically for research, thus implicitly limiting in vitro research to 

supernumerary embryos created as a result of fertility treatment. The Convention does 

not expressly mention any further limitations, and this may be implied to acknowledge a 

more or less restrictive approach by individual states25 (Romeo-Casabona 2002 p. 561). 

From this one can assume two implicit intentions in the Article. Firstly, one must 

acknowledge that embryo research is not prohibited by the Convention. Research is 

permitted on embryos created for fertility purposes (by whatever means) and which 

remain after treatment, for whatever reason, but only when it is accorded adequate 

protection by legislative procedure. But, since the only prohibition lies in creating an 

embryo explicitly for research, one may imply that it is not prohibited to create an 

embryo specifically for treatment (including IVF and SC treatment)? If this is the case, 

then can embryos be created for the explicit reason of SC treatment (but not research)? 
Romeo-Casabona therefore argues that: 

these conditions that such research may be carried out without constituting an instrumentalisation of these 
persons contrary to their dignity' (ibid. para 111). 
Z Concerning Article 21 - Prohibition of financial gain: `This article applies the principle of human 

dignity' (ibid. para 131). 
23 This explicitly suggests that in utero research is not permitted by the Convention; and therefore 
attempts to delineate the in vitro embryo and research, from the in utero embryo and abortion. In this 
way, the Convention can avoid declaring a position with regards to abortion. 24 And this suggests that ̀ dignity' is not the grounding of human rights, because while all `human beings' 
have ̀dignity', not all have ̀ human rights'. Therefore, ̀dignity' in this sense is not meant to apply only to 
rational beings, but to all biological human beings; see Chapter Two s. 5.5. 
25 For example, there is no mention of common limitations such as ethical review, research aims, limits 
on gestation age of the embryo, or storage restrictions. 
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[a]ccording to this interpretation, we could consider that the European Convention has put the 
interest of the embryo above collective interests (such as the promotion of research), but that it has 
placed the human embryo's interests below that of a given individual's health and life (Romeo- 
Casabona 2002 p. 561). 

Thirdly, the fact that the human embryo is given its own Article, outside those 

dedicated to the protection of `everyone', Reuter argues, would warrant us to read those 

provisions as applying to `everyone' as covering individual or persons, and not life in 

general, and which would exclude the embryo (Reuter 2000 p. 186). In agreement, 

Lebech states: 

Considering the widespread use of legal abortion, and the legal provisions for pre-implantation 
diagnosis and the freezing of embryos, the term "everybody" is not intended to include human 
embryos (Lebech 1997 p. 20). 

Thus `everyone' and the `human embryo' are furnished with an inherent set of 

somewhat different `rights', in the same way that the ECHR treats `everyone' and 
`human being' as separate moral beings - and thereby offering a means to different 

degrees of legal protection (in this case, research versus rights to life (or in the ECHR 

the rights of autonomous choice [of agents] versus right to life [of all human beings]). 

Taken together, they obviously cannot support an absolute right to life, since research is 

permissible under the legislation of nation states. 
The only demand of the ECHRB is a prohibition of the creation of embryos for 

research (which would rule out therapeutic cloning techniques only for research; but 

then cloning for reproductive aims is prohibited by the Additional Protocol). The 
Additional Protocol on cloning26, in light of this reading, arguably allows therapeutic 

cloning that does not use embryonic cells, stating that it: 

... does not take a specific stand on the admissibility of cloning cells and tissue for research 
purposes resulting in medical applications. However, it can be said that cloning as a biomedical 
technique is an important tool for the development of medicine, especially for the development of 
new therapies. The provisions in this Protocol shall not be understood as prohibiting cloning 
techniques in cell biology (Explanatory Report [to the Addiction Protocol] (1998) Council of 
Europe, Strasbourg, ETS no. 168, para 4). 

The Hellenic National Bioethics Commission argues that the Additional Protocol 

should be taken to mean that therapeutic cloning is exempt from a general prohibition 

26 ̀Any intervention seeking to create a human being genetically identical to another human being, 
whether living or dead, is prohibited.... For the purpose of this article, the term human being "genetically 
identical" to another human being means a human being sharing with another the same nuclear gene set' (Article 2; supra fn. 18). 
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(personal correspondence 8/9/03). In effect, the Protocol intends to ban reproductive 

cloning but is unwilling to place a blanket ban on therapeutic cloning. 

This becomes confusing, because, firstly, creation of embryos for research is 

prohibited (under Article 18.2 of the ECHRB); secondly, the cloning of an identical 

human being is prohibited under the Additional Protocol. However, research is 

permitted on embryos in vitro (presumably those created for IVF treatment only) under 

the ECHRB (Article 18.1), and so is cloning research (as a technique) that does not 

involve human embryos. The `Dolly' technique would not use any human embryos, but 

would create one. Scientists are therefore creating a human being (which is prohibited) 

but using a technique that is explicitly permitted. The Protocol states that cloning 

involving human embryos `... should be examined in the protocol on embryo 

protection', and therefore is subject to Article 18.2, forbidding the act of creating 

embryos specifically for research. If the technique is permissible, but the consequences 

are not, then one has to take precedence, unless the cloning technique produces 

something non-human27. Under the ECHRB, it would be likely that the explicit 

prohibition of creating embryos would take precedence for research only, and that 

creation for therapy would be possible. 

The difference of opinion in the perceived status of the embryo has led to a 

number of states being unwilling to sign the Convention and Protocol. The implicit 

difference in status between persons and human beings can be used as a warrant for 

establishing a considerable practical difference in treatment of the two categories. 
Although the Convention does not even mention the right to life of anyone specifically, 

we could conclude that the rights it does mention separately from Article 18 apply 
differently to the human embryo. Additionally, the Convention is setting a minimal 

standard (in this case prohibiting the creation or research embryos) while allowing for 

stricter national regulation. The problem arises for states that have less stringent 

regulations however, as acceding to the Convention would supersede those 

permissions28. 

27 This would be an unlikely reading. The UK has declared that because cloning by Cell Nuclear 
Replacement (CNR or the ̀ Dolly' technique) was unknown at date of Human Fertilisation and 
Embryology Act 1990, a purposive approach necessitated the conclusion that an embryo produced by 
CNR should be within scope of regulation (infra section 5). 
28A state can submit and register a reservation with the European Council with regards to the creation of 
specific research embryos - and this has been proposed by the Swedish Committee on Genetic Integrity to 
the Swedish parliament (SCGI 2003). 

162 



1.4. The Margin of Appreciation, The Principle of Subsidiarity and the Principle of 

Proportionality 

The argument therefore, is to allow the ECHR and EU law to leave the issue of 

embryo research to the states' discretion. International law could therefore be unwilling 

to demand prohibitive in vitro research by each state, and instead each state can legislate 

as it sees fit. But accordingly as a compromise, the state must recognise an adequate 

protection. 

While this suggest a `gradualist' position on the part of the international 

authorities with regard to embryos' moral status, so that in utero embryos have a higher 

moral status to in vitro embryos (which conveniently also mirrors most states' position 

with regards to abortion; but see Gethmann 2002 p. 2), it also undermines effective 

regional supervision of a clearly important and contentious issue. Because while it is 

willing to state that one course of action should not be pursued (i. e. creating embryos), 
it in effect turns a blind eye to the regulation of effective in vitro research within 
Europe. 

There are potential problems with regards to this position, in that without taking a 

stand, it leaves important questions as to the legislative position of the states. But 

additionally, the Community is also unwilling to sanction any restrictive measures with 
the consequences for women's rights and potentially beneficial research that would be 

severely, and certainly in the case of the former, unjustifiably restricted. And so these 
issues are presently in the main determined by the state's political conscience. 

The Margin of Appreciation is an implicit doctrine within the Council of Europe 

that has developed from the case law emanating from the ECHR: `... the doctrine stands 
for the notion that the authorities of each state party to the European Convention ought 
to be allowed a certain discretion in implementing the standards enshrined in the 
Convention' (Gross & Aoläin 2001 p. 626). It gives the flexibility needed to avoid 
damaging confrontations between the Court and European states over their respective 
spheres of authority and enables the Court to balance the sovereignty of contracting 
parties with their obligations under the Convention. 

However, detractors have pointed out that the Courts have been reluctant to take 
responsibility over precedents in complex and sensitive cases, thus weakening the 
Court's authority with regards to the actions of national governments. (This also means 
that observers are often left to guess the real reasons for a judgement that it has left to a 
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state to decide). It is also argued that the doctrine is fraught with moral and cultural 

relativism which runs contrary to any notion of universal human rights. 

The EU operates similarly, in that: 

In areas which do not fall within its exclusive competence, the Community shall take action in 
accordance with the principle of subsidiarity, only if and in so far as the objectives of the proposed 
action cannot be sufficiently achieved by the Member States and can therefore, by reason of the 
scale or effects of the proposed action, be better achieved by the Community (Art 5 of the Treaty 
of the EU 2002). 

Furthermore, the Principle of Proportionality defines the intensity of the action 
that the Community should take. Every proposed measure must be scrutinised to see 

whether it could do its job in a way that would be less obtrusive or burdensome to 

member states (Dashwood 1996). Thus the powers of the Community are limited and 
its law-making competence is conferred to further specific objects: in the case of stem 

cell research, the most relevant policy where the EU may intervene is in Public Health 

(Article 152)29. SC come under the Article as ̀ substances of human origin' (Art. 4(a)). 

However, while the Community should adopt ̀ incentive measures designed to protect 
and improve human health', this `[excludes] ... any harmonisation of the laws and 

regulations of the member states' (Art. 4(c)). 

This may be read as the EU having no law-making powers to introduce 

harmonised regulations, but may offer incentives along those lines. These incentives 

may be important for promoting a Community wide policy on public health. The 

question is whether the Community has any competency to enforce restrictive measures. 

I. S. The Legal Limits of `Life' 

The question of whether human beings can be used as research subjects has truly 
haunting connotations. And indeed, wide respect for human rights and the never to be 

repeated experiments of Nazi Germany (among others) led to universal acceptance of an 
absolute value in autonomy and consent in human research. Special care was taken to 
ensure that those who were vulnerable to exploitation were protected from experimental 
research. And here lies the conflict between those who consider the human embryo to 
be at the furthest extremities of what is `human' (and therefore lacks the absolute value 

29 See Appendix Six s. 2. 
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in that), and those that holds that `human is what is born human' (Reuter 2000 p. 181), 

the deviation from which is entirely unacceptable. 

The majority policy on abortion within the EU is unwilling to endorse the latter 

camp (with the exception of Ireland); instead the right to life of the embryo/foetus must 

be secondary to the mother's right. Limitations are put on the autonomy of the mother 

to demonstrate that the states are also not inclined to sanction a policy of laissez-faire 

with regards to some levels of `human life'; but continuing liberation of abortion policy 

demonstrates that the embryo has a far from absolute value in life. Thus the X case, 

along with Paton, demonstrated that the EU was, under its own law and that of the 

Council of Europe, unwilling to make the right to life an absolute right, and thus 

allowed derogation to that right in the case of abortion. So if the unborn lack the full 

right to life, as any other human being, how does this reflect upon its substantive claim 

to `life'? 

The jury is still out concerning EU agreement on this matter. A human embryo 

can be considered as ̀ human life' within individual states, but the protection that flows 

from this is open to interpretation. This is not as damaging to EU policy as it first 

seems, however, since the derogatable nature of the right to life of the unborn is also 

reflected in the fact that the right to life of the unborn can be derogated from in certain 

circumstances, as stated in 2(a) of the ECHR: `Everyone's right to life shall be protected 

by law'. Although the right to life is `... one of the most fundamental provisions in the 

Convention'30, derogation is permitted under `(2) Deprivation of life shall not be 

regarded as inflicted in contravention of this Article when it results from the use of 

force which is no more than absolutely necessary: (a) in defence of any person from 

unlawful violence31; (b) in order to effect a lawful arrest or prevent the escape of a 

person lawfully detained; (c) in action lawfully taken for the purposes of quelling a riot 

or insurrection' and Article 15 ̀ ... in respect of deaths resulting from times of war' and 
`... public emergency threatening the life of the nation'. 

30McCann v. United Kingdom (1996) 21 E. H. R. R. 97 para. 147. The Judgement also stated that: `The 
Court's approach to the interpretation of Article 2 must be guided by the fact that the object and purpose 
of the Convention as an instrument for the protection of individual human beings requires that its 
provisions be interpreted and applied so as to make its safeguards practical and effective' (para 146). `It 
must also be borne in mind that, as a provision which not only safeguards the right to life but sets out the 
circumstances when the deprivation of life may be justified, Article 2 ranks as one of the most 
fundamental provisions in the Convention - indeed one which, in peacetime, admits of no derogation 
under Article 15 ... As such, its provisions must be strictly construed' (para 147). 
31 It could it be argued that the mother is protecting herself from `violence' on account of the embryo, but 
since I have previously argued that duties are only due from agents, it is unlikely that the embryo has any 
duties in this sense, and therefore cannot be considered under the remit of the ECHR. 

165 



What is more, the right to life is only protected by the law, which means that the 

state's obligations reside in a duty to refrain from unlawful killing; to investigate 

suspicious deaths, and in certain circumstances, a positive obligation to take steps to 

prevent avoidable loss of life (see Ovey & White 2002 pp. 42-57). 

Though the test for derogation may be very high (and indeed perhaps fully 

effective in peacetime) (Black-Branch 2001), it is nonetheless by explanation not 

absolute. Black-Branch continues that because the right to life has an `autonomous 

meaning' in the ECHR, then individual states cannot express their commitment to its 

enforcement in any less measure than that which is dictated by the European Court 

(ibid. p 33). Thus the right to life must be `... strictly construed'32, and therefore `life' 

means ̀ life' but with the restrictions placed upon it by those of the European Court (see 

Article 2(2) of the ECHR; Article 18 of the ECHRB; and the X& Paton cases). And as 

we have seen, the Courts are unwilling to assert an absolute right, and are keen to 

emphasise, if nothing more, that the rights of the unborn cannot supersede the mother's. 

Thus the list of circumstances of derogation to the right to life is maintained in a 

number of ways, which tends to suggest that the right to life of the embryo in Europe is 

not absolute. It is arguably not the purpose of the Conventions to ensure the 

continuance of all human life regardless of the circumstances. 

2. Conclusion to Part One 

The means to make exceptions to the absolute applications of the right to life and 
the embryo's non-absolute status under the ECHRB, would seem to be underlying 
justification for embryo research in states where it is permitted. The derogateable right 
to life of the unborn, which can be extrapolated from abortion cases, therefore exists as 
baseline political defence. It is clear that, although in most states the embryo has either 
no or very little legal status before the law regarding abortion, additional reasons are 
required to enter it into destructive research. The two main positions derive from 
firstly, a Cartesian tradition that grounds a moral value in either being or being able to 
become a rational entity; the second from the biological nature of all human beings, 

which is undeniable from conception. And, as I argued in Chapter Three, this also 

32 Supra. fn. 30. 
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might be the reasoning behind claim rights. Clearly, any protection for the embryo 

must come from a second, subservient value particular to all human beings. 

However, there is a fundamental difference between abortion and embryo 

research, since although both result in the destruction of the human embryo, only the 

former is implicated with the pregnant mother and therefore the intimate potential 

conflict of rights. Research, on the other hand, concerns potential benefactors in the 

abstract, so those who may gain as a consequence of the research are not directly linked 

to the status, and therefore alleged rights, of the embryo; and conversely, would not be 

directly affected by a raised status for embryos in research. While in the case of the 

latter, reasons may be found that necessitate the destruction of the embryo/foetus (such 

as the `risk' of harm to the mother or unborn); one has to look elsewhere for the 

justification for destroying the same being, but in vitro. And so while these attempts to 

derive right for the embryo are less prevalent in abortion legislation (so, for example, 

regardless of the potential rights of the embryo, the mother has actual rights), in the 

research arena, they come to the fore. It comes down to whether the potential or actual 

rights of the embryo can or cannot be superseded by the interests of others (which I 

argued in Chapter Four). 

On the one hand, in practice the limitations placed on the right to life of the 

embryo by legal (and therefore arguably moral33) norms in abortion allows a route 

which policies can take to justify destructive research using human embryos for the 

benefit of human 'persons'34. In the same way that contracting states enjoy discretion 

with regards to abortion, then regulated research likewise would not go beyond its 

discretion in this sensitive area35. On the other hand, states that do allow abortion (and 

those that don't) can prohibit research regardless of the alleged indirect benefit to 

others; they can recognise that the difference between abortion and research are 
fundamental to restrictive and permissive legislation. 

33 It is not the place of this thesis to address the arguments for and against abortion per se, although these 
debates inevitably resonate in discussions for and against embryo research. It has been the point of this 
section to highlight the legal differences in approaches to abortion to demonstrate that unless the right to 
life of all human beings in non-derogatable, then there is an underlying justification for states to pursue 
policies in embryo research. This section should be read in conjunction with Chapter Three, so that the 
marginal status of the embryo and the status of EU law, together permit a limited use of the embryo in 
research. 
34 ̀Persons' recognised as legal agents, and therefore rights holders. 
35 Indeed, the Explanatory Report to the ECHRB states: ̀The article [18] does not take a stand on the 
admissibility of the principle of research on in vitro embryos' (supra fn. 8 para. 116). But have countries, like the UK, gone beyond their discretion by allowing the creation of embryos for research, which is 
expressly prohibited by the ECHRB (and is a reason why the UK has failed to sign the Convention)? 
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Part Two: Present and Future Policy in the European Union 

1. National Regulation and Policy 

The status of the embryo in research is balanced implicitly between the 

relationship of the mother and unborn in abortion, and the benefit of research. If states 

allow research, this must be on the grounds that the embryo does not have an absolute 

right to life, which is supported by EU law, that provides for a derogation of life when it 

is justified for a significant benefit (or to avoid significant harm). Those states that do 

not allow research must align themselves with a right to life when separated from the 

context of the mother, and maintain that this life is to be fully supported when 

considered in isolation. When taken in relation to the mother, all states with regard to 

abortion, regardless take a gradualist view of increasing protection concurrent with 

gestational age, with little status being derived for the early embryo (e. g. the use of 

some forms of contraception and the implicit encouragement of early, rather than late 

abortions). Accordingly, I will now look in detail at the legal protection of the embryo 
in research within the European Community. 

1.1. Empirical Research 

Much of the following information was gleaned from direct contact with the 

relevant policy groups in respective countries. This thesis was intended not only to 

argue for a framework of human rights and its application in policies on SC research, 
but also to attempt to integrate this theory into the EU research policy. It is evident that 
divergent views exist in the EU with regards to the status of the embryo and SC 

research policies. However, with attempts to increase the co-operation between 

member states, and possible benefits from a harmonised policy, and harms that could 

come from conflicting agendas, it would be prudent to identify where the individual 

states stand on the issue of research. 
Much is changing in the states' policies as new SC developments put stress upon 

the moral decision-makers. An initial task was therefore to identify the National 

governmental advisory committees to expose early policy moves. Although it may take 
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time for this advice to filter in to national legislation, early identification could hint as to 

the policy directions of Member States. It is of course entirely possible that the advice 

given to national governments would be ignored or altered as more information is 

obtained (this is discussed in Chapter Five). 

1.1.1. Methodology 

It is evident that there are a number of committees in each state that have different 

levels of advisory competency. It was also clear that obtaining an up-to-date list of 

active committees would be difficult and that monetary restraints in the research would 

create language barriers (such as translations of relevant reports). Nevertheless, a 

number of groups were identified and their moral position on stem cell research was 

sought. This would identify and be used as a pragmatic guide to the future of SC 

research policy in that state. 
The identification of advisory groups was achieved on an ad hoc or `paper-chase' 

basis through the available literature and the internet. The main advisory groups and 
their subject competency were easily identifiable (for example, each state generally had 

a permanently standing national ̀ ethics' committee); and these groups often had links to 

further identifiable and relevant groups. There were a number of other groups that 

seemed to have competency in government advice and possibly SC research issues, and 
these groups were contacted ̀ blindly'. Established EU research networks were also 
identified, and these often also gave links to potentially relevant groups. 

A number of reports (or summaries) were available in English in hard copy or on 
the internet. In addition, a questionnaire was designed to get up-to-date opinions and to 
locate further advisory documents (see Appendix Seven). It would not have been 

possible to translate any non-English language reports. If no official document were 

readily available for a particular group, the questionnaire would allow groups to state 

their considered future policy advice. Again, because of monetary restraints, the 

questionnaire was translated only into French36 and only allow responses in English and 
French. 

36 By the University of Bristol Language Centre, 30/32 Tyndall's Park Road Bristol, BS8 1PY, UK. 
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The documents obtained were used for qualitative data of the advisory bodies' 

positions. The method was to review the reports and identify and summarise the 

positions and any qualifications attached to them. The documents and reports were 

generally formatted in a way that clearly stated the position of that group with regards to 

the issues raised by stem cell research. These views (normally stated as an `opinion' or 

`recommendations') could then be juxtaposed with other groups' positions and the 

present national regulatory framework. Of the opinions received, it was evident that in 

the main the ethical considerations were concentrated, and often solely confined to, the 

derivation of cells in the context of embryo research (mainly the moral status of the 

embryo, the use of `spare' and creating embryos for research, and therapeutic cloning; 

and there was little discussion of cord blood and somatically derived SC). There was 

evidently little concern (at present) for secondary issues (although there was some 

national referral to national cell banks and the commercialisation of embryos). There 

was particularly little stated on international regulation and harmonisation of SC 

research (except explicitly where the opinion dealt with the import of embryonic stem 

cells). The details of the opinions will be stated below37. 

The design of the questionnaire was primarily that if an official opinion was 

publicly available, then there was no need to fill out the questionnaire. The group could 

either send a copy of the report or opinion, or direct one to where it was obtainable 
(usually from their web-site). The public opinion would be the means of ascertaining 

the groups' position and the advice that would be forthcoming to government and policy 

makers. The remainder of the questionnaire attempted to get the position of the group 
despite not having published any official position (perhaps if one was forthcoming). 

1.1.2. Results 

Of 114 questionnaires sent, 26 responses were received38 (full details are in 

Appendix Eight s. 1). Of these responses, 8 stated that they had no competency in this 

37 This may suggest some bias in the responses because they focused primarily on the status of the 
embryo, the nature of which cannot be investigated here (Oppenheim 1993 pp. 106-107). There are 
further problems in the use of mail questionnaires, none of which can be ruled out as influential in this 
study. Perhaps the most pressing is that there is no means of confirming who responded - was it one 
person's view, or, as intended, the formal opinion of the entire advisory group (Moser & Kalton 1993 p. 
261). 
39 11 out of 15 Member states were represented: Belgium (4 responses); Denmark (5); Finland (2); France 
(1); Germany (2); Greece (1); Italy (1); Luxembourg (1); Netherlands (2); Sweden (3); & UK (4). There 
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field or were not forthcoming with any relevant information39; 14 sent either a copy of, 

or details to obtain, their opinion40; and one stated that they were planning to address 

the issue, but had not done so yet41. Three were forthcoming in answering the 

questionnaire only42. Additionally, nine reports were available via the internet but were 

not notified to me by contact with the relevant group43. Of the opinions obtained, 14 

were government appointed/directly associated and so may reflect a significant 

persuasive opinion to national policy". Legal and policy documents were obtained 
from the internet or the available literature and news reports, but are only summarised 
here in section 343. Although no European wide groups were contacted directly, the 

various institutions of the Council of Europe, European Community (European 

were no responses from Austria, Ireland, Portugal or Spain. Where a formal opinion was expressed (in 
report form either through personal correspondence or other means [internet or literature]), citations will 
be made in the text to the full references in the bibliography. A list (and summary) of all responses can 
be found in Appendix Eight s. 1. A full list of all the groups that were sent the questionnaire is in 
Appendix Eight s. 3. Where a response was in the form of a letter/email or questionnaire, or the opinion 
is generally not available in the public domain, the in text citation will state ̀ personal correspondence' 
and the date received. 39 Belgium Association of Bioethics (Belgium); Den Centrale Videnskabsetiske Komite (Danish Central 
Scientific Ethical Committee) (Denmark); Forskningsstyrelsen (Danish Research Agency) (Denmark); 
Ministry of the Interior and Health (Denmark); National Advisor! Board on Research Ethics (formally 
the National Research Ethics Council) (Finland); Centre national de la recherche scientifique (CNRS) 
(National Centre for Scientific Research) - CNRS Committee on Ethics for the Sciences (COMETS) & 
Comitid d'Ethique de CNRS (France); Genteknikamnden (Swedish Gene Technology Advisory Board) 
(Sweden); & Ministry of Health and Social Affairs (Sweden). 
40 ad hoc Committee on Genetic Technology (CGT) (Ministry of Interior and Health) (Denmark); Danish 
Council of Ethics (DCE) (Denmark); Deutsche Forschungsgemeinschaft (DFG) (Germany); Nationaler 
Ethikrat (German National Ethics Council) (NEC) (Germany); EOvuc1 EmrponrlBtoriOiiaj (Hellenic 
National Bioethics Commission) (HNBC) (Greece); Comitato nazionale per la bioetica (National 
Bioethics Committee) (CNB) (Italy); Gezondheidsraad (Health Council of the Netherlands) (HCN) 
(Netherlands); Netherlands Organisation for Health Research and Development (ZonMw) (Netherlands); 
Kommittdn om genetisk integritet (Committee on Genetic Integrity) (CGI) (Sweden); Statens Medicinsk- 

tiska Rad (Swedish National Council on Medical Ethics) (SMER) (Sweden); Medical Research Council 
(MRC) (UK); Nuffield Council on Bioethics (NCB) (UK); The Royal Society (UK); & The Wellcome 
Trust (UK). 
4° The Ministere de la Sante (Luxembourg) has requested an Opinion from the Commission consultative 
national d'ethique pur les sciences de la vie et de la sante (National Ethics Committee for the Life 
Sciences). 
42 Comite Consultatif de Bioethique (CCB) (Belgium); Fonds voor Wetenschappelijk Onderzoek - Vlaanderen (Fund for Scientific Research - Flanders) (FWO) (Belgium); & Valtakunnallinen 
terveydenhuollon Bettinen neuvottelukunta (National Advisory Board on Health Care Ethics) (ETENE) 
(Finland). 
43 Die Bioethikkommission (Austrian Bioethics Commission) (ABC) (Austria); National Consultative 
Ethics Committee for Health and Life Sciences (CCNE) (France); Enquete-Kommission (EK) (Germany); 
Rathenau Institute (Netherlands); National Commission of Human Reproduction (NCHAR) (Spain); 
Advisory Committee on Ethics (ACE) (Spain); Swedish Research Council (SRC) (Sweden); Department 
of Health (Doll) (UK); & House of Lords Select Committee (Sel. Com. ) (UK). 
" National ethics/ad hoc governmental committees in the above are underlined (and so have direct 
advisory roles to the Government). 
`s Unless otherwise stated, this information comes from CBDI 2001; CE 1998; Gratton 2002; Hansen 
2001; MacKeller 1997; Rendtorff & Kemp 2000a, b; & Schenker 1997. 
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Parliament and European Commission), and others, had published various opinions and 

projects which were readily available46. 
The response was not very high47 (23%), and this may make the sample unreliable 

in showing any pattern in policy direction48. There are two possible reasons for the low 

response. Firstly, the groups were `cold' contacted. Their contact details were either 
found through published literature, project reports49 or the internet. Many groups and 

government web-sites were linked to national and international bodies that had a 

bioethics element. Some of these groups could therefore not have competence in the 

field of SC research, or not made (either not intending to or not within their remit) 

public any formal opinions (so chose not to answer). Secondly, some of the groups may 

no longer exist. The reasoning being that some committees are created ad hoc to 

address and resolve specific issues. 

It was evident that if no report was available, then the contacted groups were 

generally unwilling to state any opinion (perhaps understandably because they may 
have not formally addressed the issues). However, with the already published reports 

on the internet and in journals, I was able to gain a fairly good picture of the Fifteen 

Member states' policy with regards to stem cell researchso. 

2. The Legal Situation in the European Union 

The regulation of biosciences at both national and international levels in the EU is 

complicated. This is because firstly, the states have developed the legal and political 

46 Directorate General for Research (various projects funded by the European Parliament, Commission 
and Council); European Group on Ethics in Science and New Technologies (EGE) (European 
Commission); European Science Foundation (ESF); European Society of Human Reproduction and 
Embryology (ESHRE); International Federation of Gynaecology and Obstetrics (FIGO); Interacademy 
Panel (IAP); Nordic Committee on Bioethics (NorCB) (2001); & Steering Committee on Bioethics 
(CDBI) (Council of Europe) (See Appendix Eight s. 2). 
47 This perhaps should not be unexpected (see Moser & Kalton 1993 pp. 262-268; & Oppenheim 1993 pp. 
102-103). 
`a And with no results, such as that from Austria, among others, it is impossible to identify any policy 
moves, and one must rely on information from other sources. However, it should be noted that I obtained 
oýinions from all national advisory groups (Appendix Eight s. 3). 

Rendtorff & Kemp 2000a, b; (the BIO-MED-II Research Project 1985-1998 European Commission); 
Gratton 2002 (European Commission/ EGE); Hansen 2001; and the ESF at www. esforg. S0 This research was limited to, in the main, unofficial translations of the relevant documents, to English. 
A number of English formatted documents were available, as were news reports of relevant policy and 
legal reforms. 

172 



oversight at a different pace and often from vastly different cultural persuasions. Often, 

this development is over time and is influenced by local and international developments. 

The following table (see over) outlines the main legal and policy positions of the 

member states (up to date 291h October 2003). The table is not intended to be a detailed 

account of the Member States' law, but to highlight four principal areas of policy in the 

EU at the national level: (1) permissive regulatory policy at the national level; (2) 

permissive movement at the EU level; (3) member states with regard to restrictive 

research policies and; (4) recent moves to restrict EU state research in this field. These 

policies also reflect the sliding scale from little or no regulation, to comprehensive and 
detailed legislation, with regards to embryo research (and by implication, embryo stem 

cell research, if this is seen as a legitimate research purpose). 
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Country Year Permissible Types of Cloning ES Cell 14- Impf Ethical 
of Law Embryo in Research Research Day Review/ EXP" 

Spare Create Chi. Th. Rep. Limit Reg. Body 
Embryo b I{VF 

Member States with Permissive Policies 

Denmark 1997"' yCS52 yCS51 No No No No . 54 Yes U Yes 

Finland 1999 Yes No No Yes No Yes Yes U Yes 

Nether- 200260 YCS61 No Yes No No Yes Yes U Yes 

lands 

Sweden 1982 yeS66 No No No No Yes Yes U Yes 

UK 1990; Yes Yes No Yes No Yes Yes U Yes 
2000; 
200169 

s' Act on Medically Assisted Procreation. 
52 Improving either the success or efficiency of IVF treatment, hereditary disease or preimplantation 
diagnosis (CVK personal correspondence 8/11/02; DCE 2002 p. 41). 
33 There is continuing debate as to the legal position of specific research embryos, with some arguing that 
the creation of embryos for research into the cause and treatment of disease is possible (Rendtorff & 
Kemp 2000a p. 167). 
54 Unless for the stated purposes (DCE 2002 p. 40). 
ss Using imported ES cells is possible for purposes additional to those stated in the Act (CGT personal 
correspondence 24/11/02; Grafton 2002 p. 14). 
56 Medical Research Act. An English translation of the Act can be found in the Bulletin of Medical 
Ethics, February 2000, pp. 7-11. 
s' Research is permitted for the purpose of `... intervention in the integrity of a ... human embryo ... for the 
purposes of increasing knowledge of the causes, symptoms, diagnosis, treatment and prevention of 
disease or the nature of disease in general' (s. 2). 
58 The term `embryo' covers only in vitro embryos and is described as ̀ a living group of cells resulting 
from fertilisation not implanted in a woman's body' (s. 2(2)). Therefore, it is unlikely that CNR, on 
account of not strictly being fertilisation, is covered by the Act. 
59 Hovatta 2002; NABHCE personal correspondence 20/12/02. 
60 The Embryos Bill: available at: 
http: //www. minvws nUenglish/document html? folder=44I &page=13442 (accessed October 2003). 

As long as research will lead to new insights in the field of medical sciences and those insights cannot 
be obtained by other methods. 62 Section 24 (a) of the Embryo Bill bans the creation of human embryos ̀ specifically for research 
purposes or for purposes other than the induction of a pregnancy'. However, under section 33(2), this ban 
will lapse no later than 5 years from the inception of the Bill (and presumably will be re-enforceable if 
deemed necessary). Specifically, embryos may be created for research when `culturing of embryonic cells 
intended for transplantation... ' (s. 9(1((a)) and ̀ research' (s. 9.1(b)) aimed at `new insights in the field of 
medical science' (s. 10(a)): infertility, artificial reproduction techniques, congenital disease and transplant 
medicine and which can only be performed by making use of specific research embryos (s. 11). 
63 Under Article 25(b) a chimera can be created but cannot be kept for more than 14 days or implanted. 
64 The provisions concerning creating IVF embryos for research (supra fn. 62) also applied to therapeutic 
cloning. 
6s Law on Measures for Purposes of Research and Treatment Involving Fertilised Human Ova (No. 115). 
66 The research projects must be carried out for purposes of either improving infertility treatments, 
contraceptive methods, or to develop the knowledge of the embryonic development and the causes of 
defects. 
67 Although the Act refers to the fertilised ovum, which in CNR, does not occur (supra fn. 38). 
68 As SC research elucidates mechanisms for cell differentiation, it was deemed to fall within the third 
category of authorised research projects (to develop knowledge of the embryonic development and the 
causes of defects) (SRC 2001). a' Human Fertilisation and Embryology Act, Human Fertilisation and Embryology (Research Purposes) 
Regulations; & Human Reproductive Cloning Act. 
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Member States Moving to Permissive Policies/Proposed Legislation 

(Note: embryo research is presently possible by default in Belgium and Greece; and prohibited in 
France and Spain) 
Belgium 2002 YeS72 Yes No U No Yes Yes U Yes 

Greece 2000 Yes Yes U Yes No Yes Yes U Yes 

Luxem- 

bourg 

1998 Yes No No No No Yes Yes U Yes 

France 2002 76 Yes 77 No No No No YeS78 N079 Yes Yes 

Spain 2003 2003'° Yes No U No No Yes Yes No 82 Yes 

70 Research is permitted for promoting advances in the treatment of infertility; increasing knowledge 
about the causes of congenital disease; increasing knowledge about the causes of miscarriages; 
developing more effective techniques of contraception; developing methods for detecting the presence of 
gene or chromosome abnormalities in embryos before implantation, or for such other purposes as may be 
specified in regulations (Schedule 2 s. (2)). In 2000, three further purposes were added by regulations: 
increasing knowledge about the development of embryos; increasing knowledge about serious disease; or 
enabling any such knowledge to be applied in developing treatments for serious disease. 
71Bill on the Protection of Embryos 1999; Law No. 2-695. Cordis News 2003; Available at: 
http: //dbs. cordis. lu/cgi_ 
bin/srchidadb? CALLER=NHP EN NEWS&ACTION=D&SESSION=&RCN=EN RCN ID: 20094 
(accessed October 2003). The Belgian legislation is available in French at: 
http: //wwwl. dekamer. be/FLWB/pdf/49/1122/49K1122001 pdf (accessed October 2003) (also see Wert et 
al. 2002 p. 85; European Commission 2003a). 
72 For the therapeutic purposes or for the advancement of the understanding of infertility, sterility, organ 
or tissue transplants, congenital or genetic diseases or cancer; and only if an alternative method of 
research would not be as effective. 73 Creating embryos may be possible for therapeutic purposes. 74 Provided they are created for therapeutic purposes (HNBC 2002; Rendtorff & Kemp 2000a pp. 190- 
191). 
75 Research having a medical purpose (Ministöre de Sante personal correspondence; 24/9/03). 
76 The 1994 Bioethics laws provide for their revision and re-examination by parliament every five years 
(Article 21 of law 94-654). Because of delays in the legislative calendar, the proposal for the revision of 
the Bioethics laws was only adopted by the French National Assembly in January 2002 (Gratton 2002; 
also see Merchant 1996; Viville & Nisand 1997). 
77 Research on embryos and ES cells is permitted only for medical purposes and when there is no 
alternative method. 78 Supra fn. 29. 
79 A seven-day limit is imposed. 
80 See Martinez 1996 for details of 1988 law. A new law, dated October 2003, updates the 1988 law; 
infra s. 3.2.5. (Bosch 2003c). 
81 Until the law takes effect, any embryos up to 14 days, and regardless of how long they have been 
frozen, can be used explicitly for SC research. These embryos will remain available for donation to 
another couple for 5 years, at which point they will be transferred for storage and research to a National 
Centre. Likewise, if the parents, or the mother, are unknown and/or an informed consent has not been 
provided within a year, embryos will remain available for donation to other couples for up to 4 years, then 
be transferred for research. After the law takes effect, all `spare' embryos will remain frozen `throughout 
the full fertility period of the woman' (Bosch 2003a, c). After this point the embryos may be available for 
research. 
82 It is forbidden by law to trade, import or export human embryos as well as their cells (Matthiessen- 
Guyader 2003 p. 39). 
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Member States with Existing Prohibitive Policies 

Austria 1992 No No No No No No N/A NC 84 N/A 

German 1990"'; 
200286 

No No No No No No N/A Yes Yes 

Ireland 1999 No No No No No No N/A U N/A 

States Moving to Prohibitive Policies/Proposed Legislation 

(Note: In both Italy and Portugal, embryo research is permitted in exceptional circumstances and after 
ethical review) 
Italy 1999 No No No No No No N/A No N/A 

Portugal 1998 ' No No No No No No N/A U N/A 

Notes: 
Chi. = Creating human chimeras; Th. = Therapeutic cloning; 
Rep. = Reproductive cloning; Imp. / Exp. = Import or export of embryonic stem cells 
a= entered into force the European Convention on Human Rights and Biomedicine (ECHRB): 
Denmark & Greece: 1999; Spain & Portugal: 2000; 
b= entered into force the Additional Protocol to the ECHRB on cloning; Greece: 1999; Spain & 
Portugal: 2001 
NC = Not clear from the available literature; 
U= Unspecified in relevant law or available literature. 

83 Act on Procreative Medicine. 
84 The 1992 Act does not explicitly cover research on human embryonic stem cells, therefore the legal 

situation is unclear. It is generally agreed that embryonic stem cell research is forbidden, since the 
derivation of ES cells destroys the embryo which is contrary to the Act. However, there are questions as 
to the legality of the import of ES cells (although it appears that law would allow such import), and 
discussion regarding authorisation is ongoing (Gratton 2002). 
85 Embryo Protection Act; Gesets zum Schutz von Embryonen [Embryonenschutzgesets] (13 December). 
English translation in Bulletin of Medical Ethics December 1990 p. 9-11. Also see Honnefelder 2002. 
86 The Stem Cell Act ('Bill Guaranteeing Embryo Protection in the Context of Importation and Use of 
Human Embryonic Stem Cells'; `Stammzellgesetz' - StZG) 2002 (An unofficial translation of the Act 
appears in Oduncu 2003), 
8 The Act will `... principally forbid the import and use of embryonic stem cells' (1(1)), but ̀ defines the 
conditions on which the import and the use of embryonic SC are exceptionally permitted' (1(2)). 
88 Importation of pluripotent cell lines is permitted into the operative area of the law when the Central 
Ethics Committee for Stem Cell Research (s. 8), is convinced that the cells have been derived in 
accordance with the law of that country (s. 4(2)(a)) and before January 1,2002; that the cells have been 
derived from IVF embryos created for the purpose, but not used in, fertility treatment (s. 4(2)(b)); and that 
there is not financial agreement between the derivation of the cells and their subsequent import (s. 
4(2)(c)). Research is permitted, under section 5, for `high priority basic research' and enhancing ̀medical 
knowledge and skills while developing diagnostic, preventative or therapeutic procedures applicable to 
humans'. The research has to be necessary and unachievable by any other means. 89 1937; amended 1999; 40.3(3), 8`h Amendment: available at: 
h_ptt : //193.178.1 117/upload/publications/297 pdf (accessed September 2003). Article 40, paragraph 3(3) 
of the Constitution expressly prohibits research on embryos (see Appendix Five; also see Murphy 1994). 
90 Any 'surplus' embryos must be implanted in the cervix where they are unlikely to develop (Madden 
1998). 
91 See Lorenzi 2002; Simini 1999; & Wert et al. 2002 p. 85. In 2004, the Senate of the Government 
passed the assisted reproduction law, which will come into force later that year. The law makes illegal to 
freeze or destroy any human embryos in the course of research (Clarke 2003; Turone 2004). 
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3. The Advisory Position in the European Union 

The advisory position of each state in the following is given in more detail than the 

previous legislative measures. This shows (1) the present reasoning behind legislative 

measures and policies and; (2) offers hints to future policy reforms. 

3.1. Permissive Research 

3.1.1. Denmark 

A minority of the Danish Council of Ethics (DCE) has stated that therapeutic 

cloning is ethically justified, as long substantial benefits are available for treating 

disease. A majority, however, recommend that the creation of embryos solely for 

research by any method should remain forbidden since there is no pressing need at 

present (because treating disease is only a theoretical possibility). ES cell research 

should be permitted, but confined to `spare' IVF embryos; stating that ES research is 

necessary in order to promote the development of SC therapy (DCE 2002 p. 33). 

Accordingly, the Committee on Gene Technology (CGT) stated that research on 

embryonic stem cells and therapeutic research would not be supported under present 
Danish legislation (CGT 2002). Should a political decision be made to pursue such 

research purposes, then the present Act on Medically Assisted Procreation would 

require amending. Pursuant to this, the Central Scientific-Ethical Committee of 
Denmark (CVK) has stated that substantial legislation on stem cells, gene therapy and 

gene diagnosis is planned (personal correspondence 8/11/02). This includes an 
intention to build a National `Bio-bank' 92. 

The Nordic Committee on Bioethics (NorCB), established under the Nordic 

Council (representing the Parliaments of Denmark, Finland and Sweden, among others), 

recommended that: 

... most of the members of the Nordic Committee on Bioethics ... shared the opinion that...: 

92 The Central Vindenskabsetiske Komite (CVK) is a sub-committee of the Danish Research Agency (see 
Appendix Eight fn. 11). The Bio-Bank is currently under consideration by a task group of representatives 
of the Ministry of Interior and Health, the Ministry of Science, Technology and Innovation, and the 
Ministry of Justice. 
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The use of stem cells, derived from human spare embryos produced for in vitro fertilization [sic. ] 
but no more needed, was considered acceptable until day 14 of embryonal development. The 
provision must be the high quality of the research proposal and accept and [sic. ] by an independent 
ethics committee. Special concern should be put on the free and informed consent from the 
donating couple. 

The creation of human embryos solely for research purposes seemed not necessary at the present 
stage of research... 

The potential future advantage of the technique of transferring somatic cell nuclei into an 
enucleated ovum to yield transplantable cell lines immunologically compatible with a patient 
donating the nucleus was clearly recognized [sic. ]. Still, the therapeutic perspectives of this 
technique seemed very remote and the "slippery slope" possibilities to reproductive cloning are to 
be seen, even if legally prohibited. Therefore, at this stage of embryonic stem cell research and 
waiting for more definite results on the potential of using adult stem cells it was felt that use of the 
somatic cell nuclear transfer technique in humans should not be allowed in the Nordic countries 
(2001). 

3.1.2. Finland 

At present there are no publicly available advisory positions on SC research 
(NABHCE personal correspondence 20/12/03). However, Finland is a member of the 
NorCB, and as such implicitly endorses those views (supra s. 3.1.1). 

3.1.3. The Netherlands 

The Netherlands is only the second country as of this time to have enacted 
legislation aimed at specifically regulating SC research (as opposed to reforming or 
interpreting the restrictions of previous legislation; the other is the UK). The 

Explanatory Memorandum93 to the Bill addresses the recommendations of various 
advisory and non-governmental bodies. It is explicit in responding to the Health 
Council of the Netherlands recommendations, and demonstrates how advisory body 

opinions are accounted for (but not always agreed to) in policy decisions. 
The Health Council of the Netherlands (HCN) recommended that government 

should permit ES cell research by legislation. In 1998, a Report by the Council 

questioned the necessity of prohibiting the creation of embryos for purposes other than 
inducing a pregnancy (Dondorp 2002). Accordingly, the Committee considered that it 

would be acceptable for embryos to be created for research, but only when such 
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research cannot be carried out using surplus embryos (and subject to a proviso on the 

ECHRB) (HCN 1998 p. 14). They argued that `... while a given value should be 

assigned to the embryo (by virtue of which it deserves respect), this value is relative and 

can be overridden when other, more imperative interests are involved' (HCN 1998 p. 

12). 

In the Report Stem Cells for Tissue Repair (2002) the committee was of the 

opinion that: 

[regarding spare embryos] ... existing cell lines provide insufficient options for research into cell 
therapy and that Dutch researchers should be able to contribute to the isolation of new cell lines 
from embryos left over from IVF procedures (chapt. 6 p. 57) [because of the] ... embryo's relative 
right to protection ... the committee believes that ... the use of spare embryos for this important 
scientific research is both acceptable and permissible. It would be inconsistent to give the go-ahead 
to research with embryos in relation to reproductive technology while prohibiting the isolation of 
embryonic stem cells aimed at the development of cell therapy, under circumstances in which no 
equivalent alternative is available (p. 58). 

[regarding creating embryos for research] ... 
because there are no alternatives ... the Committee 

feels that the legal option of generating embryos specifically for scientific research should remain 
open (s. 5) in the interests of acquiring important new knowledge 

... that cannot be obtained by any 
other means ... The committee considers that, in ethical terms, the distinction between conducting 
research on spare embryos and creating embryos specifically for the purpose of research is 
comparatively small (p. 58). 

[regarding cloning]... The committee takes the view that cell nuclear transfers in human ova are 
appropriate if research using spare embryos leads to usable forms of cell therapy, while the 
alternatives are either less usable or totally unusable. However, the committee sees no forceful 
reason to make cell nuclear transfer into enucleated ova legally possible (by lifting the moratorium 
contained in the Embryo Bill). The development of stem cell therapy still requires a great deal of 
preliminary research ... The committee feels that, for the time being, such research can and must be 
carried out using stem cells from spare embryos ... in the view of the committee, this right to 
protection cannot be used to make a convincing a priori objection to the creation of such an 
embryo by means of cell nuclear transfer (p. 59). 

The Netherlands Organisation for Health Research and Development (ZonMw), 

as a member of the European Science Foundation, take the same view as given in 

ESF's Human Stem Cell Research: Scientific Uncertainties and Ethical Dilemmas 
(2002) (personal correspondence 12/12/02). Specifically, there should not necessarily 
be restrictions on the specific creation of embryos by any means for research (see 
Appendix Eight s. 2). 

93 Available at: httn: //www minvws nl/en lish/document htmlýfolder=441&page=13441 (accessed 
October 2003). 
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3.1.4. Sweden 

The Swedish National Council of Medical Ethics (SMER) has stated that 

embryonic stem cell research was not contrary to the 1991 Law (SMER 2002). They 

supported ES cell research on the condition that each individual project should be 

ethically reviewed under public scrutiny (particularly since `adult' stem cells had clear 

limitations; ibid. s. 4.2). The creation of research embryos was rejected for the present, 

as was CNR (but that in the case of these latter opinions, developments should be kept 

under review, but that no ban should be introduced to Swedish law). 

Contrary to the SMER, the Swedish Research Council (SRC) (Ritter 2001; SRC 

2001) and the National Council of Science (Solbakk 2002) stated that therapeutic 

cloning was ethically defensible because of the prospect for major long-term advances 

in treating diseases, and called on the government to review legislation to allow the 

procedure94. 

The SRC added that any CNR research must be licensed and monitored by a 

national authority, and research should be permissible if there are no other ways of 

attaining ̀ equivalent results'. However, creating IVF embryos specifically for research 

was not necessary. If the project is judged to be necessary for the advancement of SC 

research, embryos that have been previously frozen may be used for research and 

providing that their storage is to be terminated (legal period of five years). 

Reproductive cloning should be prohibited by legislation. The SRC judges the 

commercialisation of embryos and stem cells to be incompatible with ethical research 

and recommends that it should be established as a criminal offence. 
The Committee on Genetic Integrity (SCGI) was asked for its option on stem cell 

research by the Swedish parliament. They published their report in January 2003 (SCGI 

2003). In it they stated that a general prohibition against producing fertilised eggs for 

research purposes should not be ruled out (p. 14). Instead, research should be permitted 

under ethical review and on a case-by-case basis95. Additionally, on the same grounds, 
therapeutic cloning should not be exclusively prohibited (p. 15). 

The government will also be influenced by the opinions of the NorBC (supra s. 
3.1.1). 

94 Sweden has signed the ECHRB and Additional Protocol and therefore may be obliged to make a 
reservation in respect of Article 18(2) of the Convention before ratification in order to be able to legalise 
therapeutic cloning (SRC 2001). 
95 And indeed, called for a reservation with respect to Article 18(2) of the ECHRB. 
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3.1.5. United Kingdom 

The question of the right to life of the embryo was initially stated in the Warnock 

Report (1985). In that report it is stated that: 

... though the human embryo is entitled to some added measure of respect beyond that accorded to 

other animal subjects, that respect cannot be absolute, and may be weighed against the benefits 

arising from research (11.15) ... the embryo of the human species ought to have a special status 
(11.17; Warnock 1985). 

From this statement of moral ideology came the 1990 Act and the restrictions therein. 

Importantly, research could be permitted by virtue of a licence if the research could be 

demonstrated to be lawful under the restrictions and purposes stated by the Act and 

necessary. 
In 1998 the Human Genetics Advisory Commission/ Human Fertilisation and 

Embryology Authority (HGAC/HFEA) published a joint report on `Cloning Issues in 

Reproduction, Science and Medicine'. The Report noticed that under the present 

regulations the production of embryo by CNR would be legal as long as it was licensed 

by the HFEA and for one of the conditions laid down in the Act (5.2). However, CNR 

would probably not apply to these purposes, and likely therapeutic advances would only 
be forthcoming if the procedure were used for the production of cell lines for the 

purpose of cellular tissue therapy (5.3). They therefore recommended that new 
regulations should be specified to take account of these developments (9.3). 

The `Donaldson Report' (DoH 2000) was the first step in implementing the 

recommendations of the Joint Report. The Group was asked to undertake an assessment 
of the anticipated benefits of new areas of research using human embryos, the risks and 
the alternatives and, in the light of that assessment, to advise whether these new areas of 
research should be permitted. 

The Expert Group concluded that: 

... the proposed new research uses to develop treatments for diseased tissues and organs did not 
raise fundamentally different ethical issues from the research uses currently permitted under the 
Human Fertilisation and Embryology Act 1990... The potential benefits of the research justified 
the use of such embryos as a source of stem cells at this early stage of their development (para 27). 

Therefore, in their recommendations, the Group stated that research using embryos 
(whether created by in vitro fertilisation or CNR) to increase understanding about 
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human disease and disorders and their cell based treatments should be permitted, subject 

to the controls in the 1990 Act (rec. 1). Furthermore, in licensing any research using 

embryos created by CNR, the HFEA should satisfy itself that there are no other means 

of meeting the objectives of the research (rec. 2). The Report also asked for a number of 

substantive and procedural controls to be placed upon research in this area96 

The Report was fully supported by the Government97 in Command Paper 4833 

and in 2000 the House of Commons voted in favour of implementing the Report's 

recommendations and culminated in the resulting 2001 Regulations98. They were 

subsequently accepted by the House of Lords on the proviso that a Select Committee 

was established concurrently to review the issues connected with human cloning and 

stem cell research arising from the Regulations". The House of Lords Select 

Committee (Sel Com. 2002) released its report in February 2002, and reaffirmed that the 

potential benefits to science and medicine from experimentation on embryos (cloned, 

IVF surplus and specifically created) outweighed the ethical objections. It rejected 

claims that developments in adult SC research have made research on embryos 

unnecessary and concluded that research on ES cells should be allowed to take place 

under the strict conditions of the 1990 Act and 2001 Regulations. The Select Committee 

called upon the UK Government to keep the necessity of using SC derived from 

embryos - cloned or otherwise - under review, and to take measures to establish a 

public ES cell bank. 

96 Some were already imposed by the 1990 Act, and therefore highlighted by the Report (Capps 2003; See 
section 33, pp. 10-11, of the Report). 
"The report was welcomed by the Medical Research Council (MRC) (Press Release (MRC/45) 16 
August 2000), Royal Society (RS 2000), and the Wellcome Trust (WT 2000) at: 
hqp: //www. wellcome. ac. uk/en/l/awtvisi2olstm. html (accused October 2003). The Nuffield Council on 
Bioethics (NCB 2000) agreed with the extension of the permitted uses of embryos under the 1990 Act, 
but stated: ̀While there is sufficient and appropriate donated embryos from IVF treatment for use in 
research, we consider that there are no compelling reasons to allow additional embryos to be created 
merely to increase the number of embryos available for ES research or therapy' (para. 27). The Report 
does argue, however, that the use of `SCNT [CNR] for the derivation of stem cells offers such significant 
potential medical benefits that research for such purposes should be licensed' (para 34-38). $ After a lengthy government debate; House of Commons Hansard: 17`' November 2000; 19`h December 
2000; & 29`h November 2001. 
99 House of Lords Hansard: 22 °d January 2001; 26`' November; & 5`h December. 
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3.2. States Moving Towards Permissive Policies 

3.2.1. Belgium 

The proposal for the new legislation is in principle supported by the Fonds voor 

WetenschappelUk Onderzoek - Vlaanderen (National Fund for Scientific Research - 

Flanders) (FWO), although no formal opinion has been made yet (personal 

correspondence 7/10/2002). 

The Belgium National Consultative Bioethics Committee (CBC) has not published 

any opinion on stem cell research as of yet (personal correspondence 26/3/03). 

3.2.2. Greece 

The proposed law has been commented on by the Hellenic National Bioethics 

Commission (HNBC)loo. These are the closest documents that may indicate the future 

policy of the Greek government (personal correspondence 8/9/03). 

Embryo research should be conducted under the provisions of the ECHRB that 

generally allows research under specified conditions on embryos in vitro. They consider 

that further clarification is needed concerning the conditions for embryo research and 
SC derivation. One point of clarification involves CNR, since most members of 
Commission consider that embryo production for therapeutic purposes via CNR and 
derivation of SC from such embryos should not be precluded, on the condition that there 
is no alternative. The Commission has argued that this may be exempt from the 
ECHRB and Additional Protocol prohibitions'°' 

100 HNBC: Comments on the Draft Bill Concerning Medically Assisted Human Reproduction, 31 October 
2002: http: //www. bioethics /r images/draftbillen pdf; Report on the Use of Stem Cells in Biomedical 
Research and Clinical Medicine (from HNBC; personal correspondence 8/9/03); Recommendation on the 
Use of Stem Cells in Biomedical Research and Clinical Medicine (2001; from HNBC; personal 
correspondence 8/9/03). 
101 `It is noted that article 18 of the Convention ... prohibits generally embryo production for research 
purposes. However, since therapeutic intervention cannot be applied -even on an experimental phase- 
without research being carried out previously, it seems that article 18 prohibits embryo production for 
therapeutic purposes as well. It is however stressed in the Additional Protocol to this Convention (where 
explicitly it is prohibited embryo production via cloning for reproduction purposes) that "some cloning 
techniques themselves may contribute to scientific knowledge and its medical application". Based on this, 
the Commission (by majority) reckons that therapeutic cloning is exempted from the general prohibition 
of article 18' (HNBC 2001 section 7). 
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3.2.3. France 

In the National Consultative Ethics Committee for Health and Life Science's 

(CCNE) Opinion On the Preliminary Draft Revision of the Laws on Bioethics (No. 67, 

January 18 2001), it was argued that the `... embryo or foetus has the status of a 

potential human being who must command universal respect' (Part 1, para. 1). 

Accordingly, producing human embryos by IVF for research purposes should remain 

prohibited, but the Committee is in favour of opening up regulated possibilities of 

research on `spare' embryos which are no longer included in a parental project and with 

the agreement of the donating couple. Embryos used in research cannot be 

subsequently implanted nor can IVF treatment projects be used as a means to `stock up' 

on ̀ spare' embryos to be used in later research (Bousingen 2001; Butler 2000). 

The Committee is split on therapeutic cloning. There is a majority that favours 

the controlled authorisation to engage in CNR research, arguing that: `[s]hould early 

results [on CNR] confirm expectations [it would be] ... in contradiction with 
inappropriate legislation [i. e. a complete ban] and in circumstances which may not 

provide the necessary safeguards ... making France dependent on research abroad ... and 

without having had any say in the ethical rules ... [therefore] the creation of the APEGH 

[Agence de la procreation, de 1'embryologie et de la genetique humaines] ... [will] 

examine each research protocol on its merits ... [and should] ensure adequate 

safeguards... ' (2001 Part 1 Position favourable to legalising therapeutic cloning). 

3.2.4. Luxembourg 

The National Consultative Ethics Committee for Life and Health Sciences (NCEC) has 

been asked for an opinion on stem cell research (Gratton 2002 p. 43-44). 

3.2.5. Spain 

There are two main advisory groups in Spain. Firstly, the Report of the National 

Commission of Human Assisted Reproduction (NCHAR). This Report, Reproducciön 

Humana Asistida (1998) was only recognised by the Health Ministry in 2003. It 

184 



recommends an amendment of the 1988 law to allow researchers to obtain stem cells 

from embryos stored for more than 5 years102 
The second Report was released in February 2003, by the Advisory Committee on 

Ethics (ACE), which was created in 2002 to advise the Ministry of Science and 

Technology. The Report, Stem Cell Research (2003), supports research on previously 
frozen and spare embryos crated as a consequence of IVF treatment. (This Report 

contains the main elements of the new law)' 03 

The Report stated that `... the early embryo has a value and is worthy of special 

respect, but that this value may be weighed against other values' (Recommendation 4). 

Furthermore, '[flaking into account the possible negative effect of prolonged freezing 

[of IVF] embryos, as well as their possible destruction after expiry of the legal time 

limit, the Committee recommends that, as an alternative to the destruction of the surplus 

embryos, these may be used to obtain embryonic stem cells' (Rec. 5). It is `... desirable 

to promote the donation of these embryos to the couples that need them for purposes of 

reproduction' (Rec. 7); and that the `... creation of human embryos for specific purposes 

of generating stem cells for research is not recommended' (Rec. 9). They also press for 

a national ethical review committee, consent of the donating couples, the research aims 

at relieving `human suffering', and applications only from experienced research groups. 
The Observatory on Bioethics and Law (OBL), based in Barcelona, supports the 

production of human embryonic stem cells for therapeutic research (Holden 2003). 
This view is also supported by the Andalusian State government (as well as some 
others) (ibid. ). The research must be ethically reviewed and not aim at reproductive 
goals. Therapeutic cloning should also be permitted along with creating specific 
research embryos when ̀ spare' embryos are not suitable. 

3.3. The European Union and Permissive Regulation 

The European Commission's European Group on Ethics in Science and New 
Technologies (EGE), stated that: 

102 Available in Spanish at: http: //www. msc. es/salud/epidemiolo ia/g ies/repro asistida/resumen anual. htm 
(accessed October 2003). 
103 Available in English at: hqp: //www. fec3q. es/l)ubli-coniite. asp (assessed October 2003). 
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The human embryo, whatever the moral or legal status conferred upon it in the different European 

cultures and ethical approaches, deserves legal protection. Even if taking into account the 

continuity of human life, this protection ought to be reinforced as the embryo and the fetus [sic. ] 
develop ... It results from the aforementioned principles, that, in the scope of European research 
programmes, the question of research on the human embryo has to be approached, not only with 
regard to the respect for fundamental ethical principles, common to all Member States, but equally 
taking into consideration diverse philosophical and ethical conceptions, expressed through the 

practices and the national regulations in force in this field (EGE 1998 para 2.6). 

Now while this isn't outright support for embryo research, the EGE are keen not 

to enforce their will upon Member States, and only to forbid those activities that are 

condemned by a majority (but not unanimously). So that `... because of a lack of 

consensus, it would be inappropriate to impose one exclusive moral code' (EGE 1998 

para 2.4). Therefore, embryo research is permissible (with caveats) but should fall 

within the competence of national legislation and ensuring national ethical review (ibid. 

1998a para 2.3; EGE 2000 para 2.6). Accordingly, funding from the EU `... should not 

a priori exclude human embryo research' (EGE 1998a para 2.8); but ensuring that 

`systematic ethical evaluation' exists at Community level (ibid. 1998 para 2.9; 2000 

paras 2.8 & 2.13, in additional to the aforementioned national ethical review (1998 para 

2.10). 

Restrictions should exist on the implantation of embryos used in research (ibid. 

para 2.7). The prohibition on the creation of research embryos by IVF (and limiting 

research to `spare' embryos) should be accepted by all Member States, but the Opinion 

adds, ̀ ... the creation of embryos by cell nuclear transfer for research on stem cell 

therapy would be premature' (my emphasis; EGE 2000 para 2.7), and thus not ruling 

out such a prospect in the future. Research funded by the EU should be free from 

commercial interests and widely and freely disseminated to the Community (ibid. paras 
2.8 & 2.17). 

The International Bioethics Committee (IBC) of UNESCO likewise endorses the 

view that research is possible within national borders (as a matter of national 

conscience), as long as there is a state sponsored regulatory system and is assessed by 

an appropriate ethics committee (McCall Smith & Revel 2001). 

The view that both embryonic and CNR research for therapeutic goals should go 

ahead for medical research is endorsed by the European Science Foundation (ESF 

2002). They state that there should be efforts made to create legislative frameworks in 

all European countries to deal with the science. It states that `... it is particularly 
important that adequate funds are made available from public bodies to the scientific 
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community outside the commercial sector to keep pace with [stem cell] development. It 

is essential for public confidence that the views of independent scientists are available 

for the development of national policies' (rec. 9). 

FIGO (International Federation of Gynaecology and Obstetrics) is of the opinion 

that embryonic research is ethically justifiable for the purpose of human health up to 14 

days from fertilisation. Furthermore, the research must be necessary, with consent of 

both parents, under ethical scrutiny, and subsequent to research should not be 

implanted. They did not rule out therapeutic cloning or the creation of specific research 

embryos (FIGO 1990; & 1997). 

The European Society of Human Reproduction and Embryology (ESHRE) has 

stated that `pre-implantation' embryos can be used in research but should not 

subsequently be used to achieve a pregnancy. The creation of embryos is not ruled out 

as long as the same results cannot be achieved through the use of supernumerary 

embryos (ESHRE 2001; 2002). In all research, consent from the gamete donors should 

be sought. The 14-day limit should remain but only because it would be difficult to find 

an acceptable limit subsequent to this. They state that this limit may have to be re- 

evaluated in the future (ESHRE 2001). 

It is notable that none of these groups rule out therapeutic cloning per se, instead 

recommending to monitor developments (also see the IAP 2003, representing seven EU 

national academies of science). 

3.4. Prohibiting Research 

3.4.1. Austria 

The Austrian Bioethics Commission (ABC) was established at the Federal 

Chancellery in June 2001. In its Opinion of the Bioethics Commission on the Issue of 
Stem Cell Research in the Context of the EU's Sixth Framework Programme for 

Research, Technological Development and Demonstration Activities as a Contribution 

Towards the Realization [sic. ] of the European Research Arena (2002-200)104, it stated 
by a majority, that `... until further notice, ... [imported] stem cell lines may be used 

104 Available at: www. bka. pv. at/bka/bioethik; see ABC 2002; European Commission 2003a p 40. 
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which have already existed before a given date'. However, only cell lines that have 

been derived from surplus IVF embryo created for medically assisted procreation can be 

imported. The research must be necessary and no alternatives exist, furthermore, the 

cells cannot be purchased and informed consent of the donor is necessary. They also 

recommend the setting up of an independent interdisciplinary commission to evaluate 

and peer-review the research and to ensure that results are published'05 (Position A of 

the Report p. 3). The minority argued that any ES cell research would promote a 

demand for, and social acceptance of, specific research embryos and divert funds away 

from other sources of cells (Position B p. 4), and therefore should be prohibited. 

The Commission called for an exclusion of EU funding for the creation of 

research embryos and the derivation of ES cells by any means (para 8). The 

Commission has argued that Austria should ratify the ECHRB so that international 

minimal standards for trans-border medical activities are observed, and to dissuade the 

migration of international research projects not permitted in other countries, to those 

areas where there is a low level of legal protection. 
In 2003, the Commission published an Interim Report on so-called Reproductive 

Cloning... (for full title see Appendix Eight fn. 3) which calls for a permanent ban on 

reproductive cloning; however, states that `... at the same time, it would have to be 

clearly evident from the formulation that this ban involves a deterrent measure from 

which no assessment can be derived about so called therapeutic cloning' (ABC 2003). 

3.4.2. Germany 

The Deutsche Forschungsgemeinschaft (DFG) has stated that there is no 
justification for excluding from funding research using imported ES cells produced 
legally in other countries as long as an independent ethics committee is established to 

review all work on imported ES cells106 (DFG 2000; Heinemann & Honnefelder 2002). 
The change of policy resulted from an application in 1999 to import ES cells for 

105 The Report pointed out that restrictions should also take into account future developments to account 
for loopholes and the validity of technical prohibitions. 106 The DFG stated under legal advice, that any government employee is committed to German law 
anywhere in the world, and as such would break the 2002 Act if they participate in laboratory work where 
new SC lines are derived or used (unless they take an official leave of absence) (Vogel 2003). Their 
position in a 1999 report was that any ES cell research was contrary to human dignity (Oduncu 2003 p. 
6). 
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research and doubts about the scientific quality of them, and because ES cell lines were 

not totipotent, but pluripotent, and therefore not subject to the Act. Furthermore, the 

potential benefit to patients and the exclusion of scientists in this research could no 

longer be justified. The DFG went as far to state that in the future creation of ES cells 

by German scientists should not be ruled out and therefore recommended German 

researchers could in principle generate their own cell lines from surplus embryos for a 

period of five years. This view is supported by the German Research Society (Siang 

2001). 

The National Ethics Council (NEC) (Nationaler Ethikrat) was set up by the 

Government in 2001. In 2001 the NEC published interim recommendations (with a 

view to a full appraisal in the future), where a majority broadly supported the new 

legislation, in that the import of ES cells be permitted for a limited period and subject to 

strict conditions. They maintained the sentiment of the 1990 Act, by stating that ̀ [from 

this point on, the criteria of potentiality 107, identity108 and continuity109 in particular are 

satisfied, and with them all the essential prerequisites for existence as a human being are 
fulfilled' (NEC 2003 p. 74). 

The German Enquete Kommission (EK) objected to the import of cells for 

research on the grounds that the utilisation of ES cells could not be distinguished from 

the destruction of the embryo (EK 2001). However, because of the conditions of the 

right to freedom of research, recommended an in-principle ban that could be relaxed 

under exceptional circumstances. 

3.4.3. Ireland 

There is no legislation dealing with SC research in Ireland. However, a 
Commission on Assisted Human Reproduction was established by the Department of 
Health and Children in 2000 in order to `... prepare a report on the possible approaches 
to the regulation of all aspects of assisted human reproduction and the social, ethical and 

107 '... the embryo already possesses the real capacity to develop into a born human being' EC 2003 " gý p. 
74). 
108 

"one and the same living organism is involved from the beginning' (ibid. ). This is regardless of 
twinning, because: ̀there is no question of the relevant criterion not being met: it is in fact met twice 
over' (ibid. ). 
109 ` from this moment on and throughout all phases of human existence right up to death, a process is in 
hand whereby any other discontinuity could not but appear arbitrary' (ibid. ). 
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legal factors to be taken into account in determining public policy in this area'. The 

Royal Irish Academy, at the request of the Department of Enterprise, Trade and 

Employment, recently established the Irish Council for Bioethics. It has not given any 

opinion yet. 

3.5. States Moving to a Prohibitive Policy 

3.5.1. Italy 

The Comitato Nazionale per la Bioethia (National Bioethics Committee) (CNB) 

has addressed the issue of stem cell research in a number of Opinions, the most relevant 
being the Opinion of the CNB on the Therapeutic use of Stem Cells (2000). `Part' of 
Committee considers that: 

... it [is] ethically legitimate to derive stem cells for therapeutic purposes from embryos that it is no 
longer possible to implant ... on the condition that they are wittingly [sic. ] donated by the woman 
or the couples concerned (section 31). 

This should be subject to case-by-case review as to the `suitability for' and 
`impossibility of implantation. Others in the Committee argue that the using of even 

supernumerary cryopreserved embryos is contrary to human `dignity', and therefore 

cannot be ethically supported. The committee is likewise split on the legitimacy of 
CNR; some argue that without any alternatives, this may offer `therapeutic results of 

great significance'. Regardless, Italy is set to implement highly restrictive legislation in 

reproductive medicine (supra fn. 91). 

3.5.2. Portugal 

The National Council on Ethics and Life Sciences (CNEVC) stated that the 
European Convention's prohibition of cloning should be understood as only referring to 

reproductive cloning; and did not give an opinion of therapeutic cloning (Wert et al. 
2002 p. 87). In additional opinionsllo, it considered that research on embryos is not 

'10 Report-Opinion 3/CNECV/93 on Medically-Assisted Reproduction, issued on 1 February 1993; 
Report-Opinion 15/CNECV/95 on Experimentation on the Human Embryo, issued on 4 October 1995; & 
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ethically acceptable with regard to the special status of the embryo. In its 1995 

Opinion, it stipulates that `... it is seriously illicit to conduct upon the embryo 

experimentation from which it will not benefit and which, on the contrary, will lead to 

its destruction' (since any embryo subjected to experimentation may not be implanted in 

the uterus). The Council grounds its position on Article 24 of the Portuguese 

Constitution that establishes the inviolability of human life. Consequently, as it seems 

impossible to deny the existence of a new human life in the embryo, the embryo cannot 

be the object of any experimentation that leads, or might lead, to its destruction. 

Although the CNEVC does not adopt a specific definition of the embryo, it 

mentions in its 1995 Report that the real start of a new human life is at syngamy 

(precisely when two pro-nuclei fuse). Therefore, `... there are no objections to the 

utilisation, for experimental purposes, of activated oocytes (parthenotes); nor, though 

with some reserve, to the recourse to fertilised oocytes, so long as the fusion of the pro- 

nuclei (syngamy) has not yet taken place'. 

The CNEVC recommends avoiding the creation of surplus embryos and therefore 

called for the elaboration of a specific regulation on medically assisted procreation and 

on the status of the embryo to avoid the legal limbo resulting from the absence of 
legislation. The Council stated that `... the cloning of human beings, because of the 

problems it raises concerning the dignity of the human person, the equilibrium of the 
human species and life in society, is ethically unacceptable and must be prohibited' 
(1997). No distinction is made between reproductive and therapeutic cloning (Gratton 

2002 pp. 50-51). 

The National Council mentioned the issue of human stem cells in its 1999 annual 

report, but has since disbanded due to the expiry of its mandate. 

3.6. The European Union and the Prohibition of Research 

There are two sources of pressure being applied to explicitly permissive Member 

States. I have already dealt with one of these, which was the influence that the ECHRB 

was exerting on those states that permit the creation of research embryos (supra s. 1.3). 

It is clear that certain elements of the Council of Europe have been keen to severely 

Opinion 21/CNECV/97 on the Ethical Implications of Cloning, issued on 1 April 1997 (details in 
Portuguese at: http: //www_cnecv Qov pt/; accessed January 2003). 
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limit embryo research practices on the European continent"'. While in the ECHRB 

there are limits only on providing `adequate protection' and to refrain from creating 

specific research embryos, earlier efforts had gone some way further; and the 

Convention is therefore a watered down compromise to gain wide acceptance. 

The second source can be found within the EU itself, where there has been 

considerable opposition to policies permissive to embryo research - accordingly, the 

UK's stance on therapeutic cloning has been called an ̀ anti-European initiative' (Tajani 

2001). The European Parliament (EP) requested in a Resolution that the members of 

the British Parliament reject the UK government's proposals to allow research into 

therapeutic cloning 112. This resolution was approved, but was ultimately ineffectual, 

and was the last in a `series' of resolutions aiming to prohibit all human cloning on the 

grounds that: 

... 
human rights and respect for human dignity and human life must be the constant aim of political 

legislative activity (para 1 of the Resolution) 
... 

[and that] `therapeutic' cloning ... 
irreversibly 

[crosses] a boundary in research norms and [is] contrary to public policy as adopted by the 
European Union (para 2). 

In the same Resolution, the EP called for the introduction of `... artificial 
insemination techniques that do not produce an excess number of embryos in order to 

avoid generating superfluous embryos' (para 7). This opinion reflects the implicit 

ideology that no embryos should be created by IVF unless they will be used in 

reproductive projects (and not stored without an intention to implant at some stage). 
Thus the claim is to phase out the existence of `spare' embryos that can be used in 

research. In effect, this is a call to put a stop to embryonic research, since the creation 

111 It has in the past stated that it intends to `... forbid any creation of human embryos by fertilisation in 
vitro for the purposes of research during their life or after death' (para A (iii)); and that ̀ ... research on 
viable human embryos [and] ... experimentation on living human embryos, whether viable of not' should 
be banned (A(iv); Recommendation 1046 (1986) on the use of human embryos and foetuses for 
diagnostic, therapeutic, scientific, industrial and commercial purposes). More recently, the Council of 
Europe has stated that ̀ ... the human embryo, though displaying successive phases in its development 
which are designated by different terms (zygote, morula, blastula, pre-implantation embryo or pre- 
embryo, embryo, foetus), displays also a progressive differentiation as an organism and none the less 
maintains a continuous biological and genetic identity [and reiterates that] ... research on living embryos 
must be prohibited, particularly ... if the embryo is viable ... [and the] intentional creation and/or keeping 
alive of embryos or foetuses whether in vitro or in utero for any scientific research purpose ... shall be 
prohibited (para 21) ... "viable" embryos shall be understood to mean embryos which are free of 
biological characteristics likely to prevent their development; however, the non-viability of human 
embryos and foetuses shall be determined solely by objective biological criteria based on the embryo's intrinsic defects (para 25) (Recommendation 1100 (1989) on the use of human embryos and foetuses in 
scientific research). 112 Human Cloning: B5-0710,0751,0753 and 0764/2000; European Parliament Resolution on Cloning. 
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of specific research embryos is prohibited by the ECHRB (and is directly referenced in 

the Resolution). 

It is perhaps not surprising that this statement appears in a resolution condemning 

the intentions of the UK legislative framework, since the UK is also at present the only 

Community state to explicitly permit the creation of specific research embryos by any 

means. The statement fails to realise however, that the creating of `excess' embryos is 

necessary for IVF treatment to achieve a general chance of success (so that more than 

one cycle can be undertaken) and to minimise medical harm to the mother (since the 

process of superovulation may not be without risks and probably should not repeated if 

possible'13). The practice also allows for repeated cycles of treatment without 

undergoing IVF procedures repeatedly. If embryo research is to continue by any means 

(and it is clear that elements of the EP do not want this), then it will require a supply of, 

embryos; by attempting to discourage the creation of spare embryos and banning the 

creation of research embryos, the EP is effectively enforcing its will that no research of 

this kind should take place. 

3.6.1. The Directive on setting standards of quality and safety for the donation, 

procurement, testing, processing storage, and distribution of human tissues and cells'14 

This Directive was initially proposed in June 2003, stating that its aim was to: 
`establish European Community legislation setting standards for the quality and safety 

of tissues and cell of human origin used for clinical application in the human body' 

(COM(2002) 319 final; p. 13); but: 

... does not interfere with decisions made by Member States concerning the use or non-use of any 
specific cell type of human cells, including ... embryonic stem cells [and] ... this Directive does not 
interfere with the provisions of Member States defining the legal term of "person" or "individual" 
(COM(2002) 319 final Recital 7; my emphasis). 

113 Such as ovarian hyperstimulation syndrome (OHSS). In about 1-2% of cases hyperstimulation is 
severe and complications require urgent hospital admission to monitor progress, control pain and in some 
very serious cases, termination of pregnancy. Complications associated with severe OHHS include blood 
clotting disorders, kidney damage and twisted ovary (ovarian torsion); (D'Angelo & Amso 2002; Hughes 
2003; Tucker 1996). 
114 Details of the initial proposal for the Directive, and the subsequent two amended texts can be found in 
Appendix Six. 
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But it called for measures necessary to protect human health and fundamental 

rights. (And as I have argued, this must apply to born human beings). 

In its presentation to the European Parliament, Recital 7 was amended to sanction 

measures to prohibit creating human embryos solely for research purposes or to supply 

stem cells. It also prohibits the import of cells created in this way into the EU (Liese 

2003a Amendment 8; see Appendix Six). The Report was passed by 321 votes against 

89 (57 abstentions) (Liese 2003b)"5. 

This attempt to make the Community responsible for ethical conduct of research 
in Member states is a significant step for the decision making procedures in Brussels; it 

shows signs that creating research embryos specifically for research and therapeutic 

cloning are not actions that the EU wishes to sanction 116 (This flies in the face of the 

UK's position on embryo research, and if implemented would have precedence over 

national law. This would put a stop to SC research as presently regulated in the UK 

[and will affect those states that either intend to or have not ruled out creating embryos 

specifically for research either by IVF or CNR]. It is therefore more in line with 

policies of those states in not presently or intending not to allow creation of research 

embryos; see Watson 2003)1 17 

This will be an important vote for the EP and European Commission' 18 and 
Council of Ministers when it reaches each respectively in the procedural process 119; not 
least because it interferes with state sovereignty and the principle of subsidiarity. It also 
infers that the Community is better placed to make such provisions rather than 
individual states (principle of proportionality). 

The Amended Proposal (COM(2003) 340) as the latest draft from the 

Commission, rejected the EP amendments, but added to the original draft that the 

Directive allows prohibition of certain types of cell derivation (i. e. ES cells), but: 

1 "Where the original text of the Directive did not lay down restrictions on the definition of `person' and 
`individual', the Liese Report was criticised as enforcing'... draconian new laws to restrict research on 
embryonic stem cells and on cloning of cells to create tissues for transplant' (Coghlan 2003). 
116 In response to the Liese Report, the European Economic and Social Committee stated that although the 
application of ES cells should come under the proposed Directive (4), it proposed restricting ̀ ... the 
concept of the donor to living or deceased individuals for the time being, as the use of foetal or embryonic 
elements of human origin is liable to generate ethical debates or controversies in individual member 
states, which would be difficult to manage in the Union context' (6.5.2; OJ C85/44 2003). 
11 Seren Holm article concerns the separate matter that these discussions are taking place without public 
or scholarly input (2003). 
118 Up to now, the Commission has taken a less restrictive view, and only considered that the creation of 
embryos by CNR for research on stem cell therapy was premature at present (EGE 1998). 
119 See Appendix Six s. 3. 
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If any Member State takes such a decision, the reason for which must be made publicly available, 
the ban may also be extended to imports of cells or tissues of such kinds [and where research is 

permitted the] ... Directive will require the application of all provisions necessary to protect human 
health and guarantee respect for fundamental human rights. Moreover, this Directive does not 
interfere with the provisions of Member States defining the legal term "person" or "persons". 

This clearly shows that the Commission is unwilling to implement the prohibitions 
desired by the EP, and supports the view of the EGE that: 

It is not only legally difficult to seek harmonisation of national laws at Community level, but 
because of lack of consensus, it would be inappropriate to impose one exclusive moral code (1998 
2.4). 

Furthermore, the Commission endorses the view that the Community should not 

interfere with ethical positions within Member sates, as long as minimal regulations are 

present120 . 

3.6.2. The Sixth Framework Programme 

In addition to the restrictions of the Directive, there have been similar 

controversies regarding EU monetary support for ES cell research. In 2001, the `Fiori 

Report' attempted to persuade the European Parliament (EP) that: 

Research on adult stem cells constitutes a promising and ethically acceptable alternative to the use 
of stem cells from human embryos; ... research on adult stem cells must be accorded unconditional 
priority (sec. Al)... All research that is contrary to human dignity must be prohibited (para 3)... 
[therefore, the Report] ... Calls for a ban of any activities which ... make use of embryonic stem 
cells or of human embryos where the embryo was created in vitro for any other purpose than 
bringing about a pregnancy (IV; 54(d)) [and]... Reaffirms... its position that the most effective and 
creditable way of combating human cloning is to exclude the possibility both of therapeutic 
cloning and of reproductive cloning of human beings (IV; 60) (Fiori 2001 a). 

While the Report has no effect on research within national borders, it was 

nevertheless rejected by 316 votes to 37 (with 47 abstentions) (Fiori 2001b). The Report 

was reported to have been rejected because an amendment to allow therapeutic cloning 

was added. This, according to Fiori, contradicted the sentiment of the Report 121, and 

accordingly, those who opposed embryonic and cloning research, as well as those that 

were pro, voted against the final text (Schiermeier 2001). This seems to signal that 

members of the EP do not wish to rule out altogether (by rejecting the Report) the 

120 Also see Recital 15 of the Commission proposal (Appendix Six), which states that the ECHRB lays 
down minimal requirements only, which can be exceeded by Member states should they wish. 121 Fiori's Report was based on ̀ ... respect for human dignity and the sanctity of life' (Fiori 2001c). 
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potential benefits of embryonic stem cell research. Regardless, the Directorate General 

for Research (Directorate A) maintains that (a minority, it would seem) of the EP 

`... believes that any form of embryo research is permissible only if the aim is the direct 

and otherwise unattainable benefit of the embryo and mother concerned' (Schmidt 2000 

p. 1). This rules out stem cell research on the grounds that the `... founding basis [of 

human rights in] respect for the individual, for the equality of human beings, human 

dignity and the dignity of human life' (Schmidt p. 1)122. 

The European Commission were subsequently asked to prepare guidelines and in 

the interim, the Sixth Framework budget contained a one-year moratorium on ES cell 

research funding (Bosch 2002a; European Commission 2003a p. 4). During this time, 

funding will only be allocated for already existing ES cell lines. Holding back funding 

would not legally stop states from continuing research, but it would serve as a symbolic 

statement of contempt and may significantly hinder European community research 

collaboration. 
The Commission's subsequent guidelines allow the use of EU funding to derive 

embryonic stem cell lines from supernumerary embryos that were created only before 

the 27h June 2002123 as a result of medically-assisted IVF designed to induce a 

pregnancy and are no longer to be used for that purpose (European Commission 2003a, 

full version: 2003c). Furthermore, research could only be funded in states that allow 

such research; it has to be registered with a new EU body for transparent and timely 

availability of findings (a regulatory committee); it has to be necessary and only 

permitted where there are no alternatives, and subsequent to national or local level 

review. Therapeutic cloning is ruled out, as (implicitly) would be creating human 

chimeras. Their argument for these restrictions is that, while AS cells and ES cells have 

both advantages and limitations (and therefore in light of current state of knowledge 

new ES cell lines are required), the EU has a role in contributing responsible stem cell 

science while advancing this science for the benefits of patients (European Commission 

2003c). This framework is intended to encourage research on certain ES cell lines, on 
the conditions that it optimises the use of existing ES cell lines, minimises duplication, 

and ensures that new ES cell lines will only be created where necessary (European 

Commission 2003d). 

122 Austria, Germany, and Ireland called for no EU finding to be directed at ES cell research (CEU 2003 
94). 

Z3 Both Italy and Portugal supported this cut off date (European Commission 2003a pp. 94-95). 
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The matter has now passed to the Council of the EU (CEU). They have 

preliminarily stated that creating an embryo solely for the purpose of research or for SC 

procurement, including CNR, are `no-go areas', and will not be funded. They did not 

address the date imposed by the Commission (CEU 2003). A final decision is expected 

from the EP and CEU sometime at the end of 2003. 

3.6.3. International Restrictions 

I have argued that under the ECHR and the EU, the right to life cannot be 

absolute, and that embryo research draws on principles that are not wholly different 

from those involved in abortion, some kinds of contraception and WE. Therefore, the 

Courts may likewise be unwilling to interpret life in the more restrictive context. If 

such rules are passed by the collective bodies of the EU, then any derogation from the 

right to life (through creating specific embryos) may be in contravention of the 

Convention and Treaty (via the Directive); thus those states that permit embryo research 

on these grounds will be faced with complex legal battles 124. It thus seems far more 

reasonable to allow a Margin of Appreciation and Principle of Subsidiarity in such 

difficult issues that are far from settled within the EU. 

The Commission has made this point through its European Group on Ethics and 
New Technologies to the European Commission (EGE). The EGE emphasises the self- 
determination of individual states, but called for a common consensus on issues that 

concern the Community as a whole125. The danger is that while restricting funding 

should not affect state legislatures and policy, the aforementioned Directive will. It 

seems that in this case the EU will be flexing its legal powers (with regard to individual 

government individuals who are against such research) to forbid research that is 

predominantly supported by the democratic view of individual states. 

124 For example, if it is illegal to create specific research embryos, then will it be in question that creating 
specific embryos for fertility (which are then selectively reduced or aborted) under the same pretext? 125 With regard to the Directive, it has been argued that ̀ ... the European Parliament has backed a cynical 
manipulation of the legislative process by a small minority who want to overturn the rights of individual 
member states to make their own democratic decisions' (Lord May of Oxford quoted in BBC News 
2003a). 
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4. Common Values 

The life sciences and medicine are internationalised because legal decisions in one 

state do have effects on other states because of the phenomenon of `bio-tourism', the 

`brain-drain', and globalisation (most evidently shown by the EU's demarcation of 

significant funds for health research). This is particularly evident in the EU as the states 

converge on a common goal, and this is increasingly more important with the enlarging 

of the Community. In Chapter Five I will outline the benefits and problems of a 

harmonised EU policy and discuss whether agreement can ever be found and if there is 

any realistic benefits in continuing along the lines of a EU position of stem cell 

research. 

The first stage is to identify the general arguments found in the EU. These can be 

considered as one of three positions: `pro-life'; `pro-choice' and `gradualist'. The 

positions not surprisingly have often been evident in abortion debates, but likewise can 

be applied to the embryo research controversy. 
The `pro-life' argument can be argued along the lines that: `The embryo-foetus 

has full moral status, equal to that of any adult human, from the moment of conception' 

(Beyleveld 2000b p. 59). This terminology transforms, in respect of SC research, to the 

full rights that are indicative of the ̀ life' of the embryo as a biological human being and 

potential agent in vitro; the status of the embryo because of this deserves a positive duty 

on agents to preserve its existence and to nurture its future development. This transpires 

as a positive right that the embryo must be aided in this development (as well as not 
hindered) (McGee & Caplan 2003). 

The `pro-choice' position considers that `[t]he embryo-foetus has no intrinsic 

moral status (i. e., no moral status solely by virtue of its own characteristics). Such 

status is only acquired at birth or even beyond and, when acquired, is acquired to the 

full extent possible. Until then, any moral status the embryo-foetus has is derived 

indirectly from the moral status of those with moral status [i. e. the mother]' (Beyleveld 

2000b p. 59). Again, of course, this terminology is explicitly restricted to the status and 

rights of the mother (as an agent) over that of the embryo. So, in SC research, ̀pro- 

choice' should really apply to the rights of agents to have access (should they wish) to 

the medical benefit that may be forthcoming from destructive research. 
The `gradualist' approach is based upon principles such as stricter conditions on 

abortion as gestation increases, with full status only at birth, and that the rights of the 
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mother to physical and mental health override those of the embryo/foetus126. This view 

is epitomised by the general paradigm set by national abortion legislation in the member 

states. All states allow fairly unrestricted termination at the early stages, which 

becomes increasingly more restricted through gestation, ultimately culminating in a 

maximal cut off point, but even here abortion is permitted to save the life of the mother 

(Appendix Five). 

The therapeutic prospects with regard to the derivation and use. of ES cells has 

appeared to instigate or catalyse the introduction of less restrictive policies and 

regulations concerning research with supernumerary embryos, at least in the majority of 

countries. The exceptions are those countries that have gone further to allow the 

creating of research embryos and CNR (UK and possibly Belgium & Sweden (although 

a legal loophole already exists); the Netherlands possibly in future regulation). It is 

evident that many advisory groups have gone further than government action in either 

supporting these positions or at least not ruling them out altogether (e. g. the Austrian 

ABC argued that import should be permitted, while the government intends to ban it). 

It has been relatively uncommon for states to create de novo (possibly Italy and 
Portugal) or continue with restrictive legislation (Austria & Ireland). Germany has 

taken a unique stand in attempting to separate the act (which is explicitly prohibited) 
from the use of embryonic stem cells. 

While there are undoubtedly convergent policies (both in the permitted and non- 

permitted use of stem cells), there is a real uncertainty with regards to the applicability 

and achievement of a harmonised policy. Most divergence resides with issues of ES 

cell research and the status of human embryos (and indeed, issues regarding other 

sources of stem cells are remarkably similar and may well be suitable for harmonisation 

in an EU policy). 

4.1. Common Ground in Permissive Regulation 

Common ground for widely accepted minimum standards and legal harmonisation 

is evident and the most consistent issues of agreement are issues which attract an almost 

126 The HNBC stated that `We adopt the point of view of the gradual moral status for the human embryo' 
(personal correspondence 8/9/03). This view has likewise been endorsed in Denmark (Rendtorff & Kemp 
2000a p. 270); and the Netherlands (ibid.; & HCN 1998 p. 55). 
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universal condemnation. States both within and external to the EU have rejected any 

possibility of permitting these activities, such as reproductive cloning, regardless of the 

beneficial goals, either explicitly or implicitly in national law or international customary 

Conventions' 27. Where there is a legal void in this matter, states are implementing or 

intending to implement unequivocal prohibitions. 

Where research on human embryos is permitted, it is applicable only to those 

situated in vitro. Of those permissive states with specific embryo research legislation, 

only the Netherlands specifically mentions SC research. In the remaining states, SC 

research has been incorporated or interpreted in general restrictions 128. Not all Member 

States have explicit laws concerning in vitro embryo research when research is 

nevertheless practised 129, although most of those without are in the process of enacting 

specific regulations 130. In light of recent developments in SC research, there are moves 

in some countries to modify existing prohibitive legislation to more permissive 

position 131. 

Common limitations that directly affect SC research are that the research should 

be based on non-commercialisation principles; time limits on the maintenance of 

embryonic life132; time limits of `cryopreservation'; and prohibitions on cloning 133 

Furthermore, all research should be reviewed by an appropriate ethics committee that 

deems the research to be necessary and unattainable by any other means13a Research is 

limited to `spare' IVF embryos in the main 135; and explicit consent must be gained from 

127 See Siddle 2001. 
128 Denmark, Finland, Spain and Sweden have used previous law to encompass SC research. The UK 
used existing provisions to implicitly allow SC research; indeed, without explanation, it would not be at 
all clear that the amendments to the 1990 Act were designed to facilitate SC research, including CNR 
(Brownsword 2003 p. 36). 
129 Belgium, Greece, Italy, & Portugal. 
130 Belgium; Luxembourg; & Greece. 
131 France. 
132 All states that allow embryonic research either explicitly (Denmark, Finland, Netherlands; Spain; 
Sweden & UK) or implicitly (Belgium; Greece) limit the time for research up to 14 days with the 
exception of France, that has a7 day limit. 
133 All states either explicitly by regulation (France; Netherlands; UK), or implicitly prohibit reproductive 
cloning. Only the UK explicitly allows therapeutic cloning. Belgium has not ruled out therapeutic 
cloning in future legislation. The Netherlands has a 5-year prohibiting moratorium on therapeutic 
cloning. Sweden may implicitly allow therapeutic cloning through a legal loophole. 
134 Belgium (proposed); Denmark; Finland; Netherlands; Spain, Sweden; & UK. 
135 This limitation is intrinsically linked to IVF fertility treatment, which unintentionally, but inevitably 
results in supernumerary embryos being created and frozen (either for use in subsequent treatment cycles 
or after treatment). These embryos can be kept indefinitely, donated to other couples, destroyed, or used 
in research. Presently, only the UK allows the creation of specific research embryos (by any means); and 
Denmark in exceptional circumstances (but not for SC research); Belgium has not ruled out creating 
embryos for research in the proposed law. The Netherlands has a 5-year moratorium. Finland and 
Sweden explicitly prohibit the creation of research embryos, but along with Spain, allow research on 
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the donating couple136. Furthermore, no embryo previously used in research can be 

later introduced into a woman for gestation 137. There is also general agreement on the 

permitted purposes of research; normally it is limited to health related issues (human- 

centred medical benefit), and includes IVF technology' 38, increasing knowledge 

concerning the physiology and pathology of human reproduction 139, transplantation 

medicine'40; and diagnosing genetic disorders'41. A number of states have extended the 

permitted purposes (unless they were already included) to investigations for the 

diagnosis and treatment of disease'42. 

In the countries that prohibit research, there has been exploitation of a 

contingency (or loophole) to allow research on imported embryonic stem cells'43. 

4.2. Common Ground in Restrictive Regulation 

As mentioned, there has been a universal rejection of human reproductive cloning. 
In the field of SC research there has been some agreement of common restrictions. In 

those states where NF treatment is permitted, but embryonic research is restricted, there 

are common limitations on the creation and storage of embryos for this sole purpose. 
However, `spare' embryos will inevitably be created, and, the only option for these 

states is to store them indefinitely, allow donation to other reproductive projects or 
destroy them. 

It is interesting that in most states where embryo research is prohibited, no efforts 

are permitted to optimise treatment (through embryo research), and therefore reduce the 

number of `spare' embryos that must be created. The only present exception is France, 

donated IVF embryos created, and not required, in a previous fertility project. The Spanish law has the 
unique position of freezing IVF embryos for the full period of the fertility of the woman. It is not clear 
whether after this point they can be used in research. The Netherlands is the sole state to permit the 
creation of human/animal chimeras. 136 Belgium (proposed); France; Greece (proposed); Netherlands; Spain; Sweden & UK. (Information not 
shown). 
137 Exceptionally, and if there is no damage to the embryo, it can be implanted on the grounds that it will benefit the embryo or mother; Belgium (proposed); Denmark; & Netherlands. (Information not shown). tag Belgium (proposed); Denmark; France (exceptionally); Netherlands; Sweden; & UK. 139 Belgium (proposed); France (exceptionally); Netherlands; & UK. 140 Belgium (proposed); Netherlands. 
14' Belgium (proposed); Netherlands; & Sweden. 142 Belgium (proposed); Finland; Netherlands; Sweden; & UK. Finland permits research into any medical investigation that is necessary and cannot be achieved by any other means. 
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where investigations can be conducted that would optimise IVF treatment. Indeed, 

Ireland enforces the condition that a maximum of three embryos can be implanted to the 

uterus and any others to the cervix, where they are unlikely to implant and indeed will 

normally cease development (Madden 1998)144. This practice ensures that no embryos 

are frozen and available for future use or are available for research145 

The common background to prohibitive states is that the embryo has a primary 

interest in not being destroyed in research (and it would seem that these interests are 

begrudgingly subservient only to the interests of the mother). Additionally, these 

member states are keen to emphasise the limits of embryonic stem cells and to 

favourably promote scientific developments with regards to other sources. 

4.3. Advisory Opinions in the European Union 

The advisory position in the EU can be roughly divided into five groups (these are 

general opinions that do not take into account the various further restrictions). The first 

majority group have stated that embryonic research is ethically possible using spare 

embryos from IVF treatment, those created through IVF specifically for research and by 

CNR 146 The main caveat added is that the latter two practices, although in principle 
defensible, should be subject to a moratorium for now. Secondly, are those that support 

the use of `spare' embryos and the creation of CNR embryos for research (normally 

pending on future developments), but not to create further NF embryos specifically for 

research 147. They in the main argue that while sufficient `spare' embryos exist, there is 

no imperative to create any more (but again, cloning should be subject to a 

moratorium). 

143 France & Germany. Denmark explicitly permits the import of embryonic stem cells. The position in 
Austria is unclear, and although the import of EC cells is supported by the Austrian Bioethics Committee, 
the government has been apparently more restrictive. 144 But may cause an ectopic pregnancy which is potentially life-threatening condition (see DaCosta et al. 
2002; Jaswal et al. 2002; Lasker & Toedler 2003; Van de Meerssche et al. 1995). 
gas McGee & Caplan have argued that this may be seen as granting a ̀ ... super status that outweighs the 
needs of others in the human community' - because having to recognise a right to be implanted or for 
unimpeded maturation must override those rights of the mother, and forsakes any recognised positive 
rights to exiting persons - such as the right to be protected from intentional harm or access to treatments 
(2003 pp. 152-153). 
'46 FIGO (Europe); ESF (Europe); ESHRE (Europe); HCN & ZonMw (both Netherlands); NCS & SCGI 
(both Sweden); OBC (Spain); DoH, Sel Com., RS, & WT (all UK) (total 12). The IAP (international) 
supports CNR for therapeutic purposes. 14 CCNE (France); HNBC (Greece); SRC (Sweden); & NCB (UK) (4). 
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The third group only advises using `spare' IVF embryos148. There is a small 

element within this group that considers that creating embryos by CNR for research 

should not be ruled out in the future. The fourth group only sanction the import of 

embryonic stem cells under restrictions'49. Some have expressed the opinion that in 

exceptional circumstances, less strict restrictions should be implemented. There is only 

one group that expresses the fifth and final opinion, that no embryonic research can be 

ethically sanctioned'50 

4.4. The Basis of Disagreement 

The main area of stem cell research divergence is in the derivation and research 

on using embryos and is based on the fundamental status of the human embryo. It is 

clear that deep-set values towards the positive status embryo cannot be reconciled where 

the research subject is destroyed. Likewise, those that weigh any (or no status) of the 

embryo against the perceived benefits of research cannot regard its immature human 

form as worth preserving in light of therapeutic benefits. 

One basis of disagreement as to the status of the embryo in research is that of the 

actual basis of human moral status. Human value may derive from the `sanctity of 
human life'; `human dignity'; avoidance of socially undesirable endeavours (or practical 

and legal issues, such as those associated with `slippery slopes'); and agency (or the 

primacy of autonomy). All four of these claims have been reconciled with defending 

and promoting fundamental human rights. I have argued that the first criterion cannot 
be successfully and purely applied to the notion of human rights unless one commits the 
illogical contradictions inherent in `speciesism' - attaching moral significance to 

something that has no moral basis of justification for having such significance. 
Furthermore, attaching weight to the biological species through potentiality arguments 
leads to incoherent and contradictions in human rights doctrine. I have also claimed 
that human dignity, derived from autonomy and espousing human rights, cannot be 

applied to those beings that are not agents, unless one sees it as the human element of 

precautionality. But even this cannot protect the moral status of the human embryo to 

148 DCE (Denmark); EP (Euro Parl. ); EGE (European Comission); DFG (Germany); CNB (Italy); NorCB; 
NCHAR (Spain); ACE (Spain); & SNMC (Sweden) (9). 149 ABC (Aust); DFG, EK, & NEC (all Germany) (4). 
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the full extent proclaimed by pro-life camps. It is only the last criterion that sets the 

necessary basis for human rights, and I have argued that only purposeful and valuing 

agents can have rights. Therefore the embryo fails as a legitimate holder of intrinsic 

rights, unless there is some other value subordinate to the PGC. 

When the gradualist position is identified, there is dissent over what can be done 

to those embryos involved in research (but not generally at what stage since the 14-day 

limit is unilaterally promoted). The most controversial difference derives from the 

acceptance of creating specific research embryos and the application of cell nuclear 

replacement techniques. Some see the prohibition as more a pragmatic position - that 

while `spare' embryos exist, then there is no necessary justification to create more (but 

conversely, some who hold this position allow for the creation of CNR embryos but not 

IVF embryos). Others argue that if one is allowed to research on IVF `spare' embryos, 

then why shouldn't embryo research be permitted per se, since all embryos are the same 

sort of thing. 

The necessity criterion either explicitly or implicitly held in the permissive camps 
has been dealt with in two ways. Firstly, that a moratorium is put in place (per 

Netherlands) to compulsorily assess future prospects. The second (per UK) is to 

appoint powers to an authority that will only allow research that is considered important 

enough to allow these fringe permissions. If the research can be done with `spare' 

rather than creating specific research embryos, and then the latter cannot be justified. 

5. Common Difficulties in Stem Cell Policy 

Three problems have come to the fore in this analysis. Firstly, it is evident that in 

attempts to establish comprehensive legislative framework, there has been no foresight 
into future developments, and as a consequence, (1) loopholes have opened and; (2) 

previously restrictive measures have hampered policy liberalisation. This can lead to 

confusing, and sometimes contradictory positions on fundamental principles regarding 
embryo research. Firstly, the interpretation of legislative measures. In the UK, the 
1990 Act was challenged because it does not cover cloned embryos. It was argued that 

such embryos are not covered by the explicit wording of the 1990 Act which concerns 

150 CNEVC (Port). 
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itself with an `embryo where fertilisation is complete... [and includes] an egg in the 

process of fertilisation' (1(1) (a) & (b)). The case ultimately failedlst on the grounds 

that the protection of live human embryos outside the body under the definition of the 

Act was subject to licence by the HFEA and cloning by CNR was unknown at date of 

statute. The Court took a purposive approach that necessitated a conclusion that 

embryos produced by CNR should be within scope of regulation and that therefore, 

CNR was covered by statute and not absolutely prohibited. 
With regards the second difficulty, it is evident that in the case of Denmark 

(national legislation; DCE 2002 p. 40) and Greece (in signing the ECHRB and 

Additional Protocol), their hands are somewhat tied with regards to allowing certain 

aspects of SC research since they are not permitted to allow creating embryos for 

research or therapeutic cloning. This can also affect restrictive moves, since unlike 
Denmark, who appeared to have foreseen the prospect of the `Dolly' technique being 

used in reproductive cloning (prohibiting in section 28 of the 1997 law), the UK, 

although banning some forms of cloning, had to rush through legislation to specifically 

prohibit for this purpose. In foresight of this problem, states like Sweden intend to 

make reservations in respect of Article 18(2) before enforcing the ECHRB to allow 

therapeutic cloning (SCGI 2003; SRC 2001). (The Netherlands has already made a 

reservation with regards to the Additional Protocol; stating that `human being' can only 
include human beings already born, and not embryos152). Greece, on the other hand, 

intends to negotiate the problem by arguing that creating embryos for treatment is not 

prohibited by the Convention. 

This demonstrates the difficulty that can arise when interpreting the exact 
terminology of an Act or Convention. We may see similar contentions with 
terminology such as ̀ serious disease' found in the 2001 regulations (Brownsword 2002 

pp. 579-580). With regards to creating genetically identical individuals, because clones 
are not identical, there is already concern in certain Member States that national 
regulation may not cover the explicit difference between types of embryo creation 
(supra Finland fn. 59; & Sweden fn. 68). 

'sl R (on the application of Quintavalle) v Secretary of State for Health [2001] EWHC Admin 918, 
[2001] 4 All ER 1013; R. (on the application of Quintavalle) v Secretary of State for Health [2002] 
EWCA Civ 29, [2002] 2 WLR 550; R. (on the application of Quintavalle) v Secretary of State for Health 
[2003] UKHL 13. 
`S2 Declaration made with respect to treaty No. 168 (Additional Protocol) 29`h April 1998. 
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The second problem is that national policies cannot rely on guaranteeing that cells 

have been derived on a scientific or ethical basis required for that state (this is evident in 

any policy that allows the import of cells but prohibits national derivation). Using the 

UK as an illustration, there are two primary concerns. The UK stem cell bank'53 will 

provide a repository for donated cell lines, and supply fully characterised cell lines for 

use in research in the UK and abroad. These will be established under regulated 

conditions and made available in order to promote fundamental research and to deliver 

banks of SC lines to be used for production of human therapeutic materials. The Bank 

will store SC from national and international sources, as long as they are obtained 

legally (including from other countries) and supply the cells for research uses (again, as 

long as they are used under the regulatory conditions at least as stringent as those in the 

UK). The problem is that the Bank is publicly committed to promoting ethically 

acceptable cell lines for use in equally sound research. The problems start however, 

when there are requests from other countries out of the HFEA's scope or when cells are 

deposited from less regulated sources. 

Thirdly, there is a concern as to the exact nature of Member States' moral 
discussion in the context of Community law. In the UK, the embryo has a `special 

status', it is by no means entirely clear how this can be interpreted. If this does amount 

to having human rights (but I have argued that it cannot) then under Community law a 

`correct' interpretation should be read as limiting actions that harm its human rights, 

and not only in research, but also IVF and abortion. It is clear that the EU is unwilling 
to make decisions about the status of the embryo, but if that changed so that Community 

Directives took a more restrictive interpretation, then there may be difficulties ahead for 

the Member States that offer less than absolute human rights. 

Conclusion 

It is evident that there are significant areas of agreement in international stem cell 

research. While much of this is implicit and no formal agreements are in place for 

embryo research there are fundamental disparities in the status of the embryo, 
disagreement on common guidelines, and standards and goals remain elusive; with a 

153 Created under the remit of the National Institute for Biological Standards and Control 
(http: //www. nibsc ac uk; accessed October 2003). 
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harmonised framework liable to restrict certain states' accepted practice or to offend 

restrictive states. 

There seems to be fairly straightforward agreement with regards to the advisory 

bodies. However, it is evident that these expressed opinions often disagree with their 

state legislation. In such cases, it is apparent that there are new policies being 

discussed, although in some cases, this is not in line with those opinions. 

In the next chapter, I will argue the main points for and against a harmonised 

framework, and propose a moral grounding for minimal standards based on the PGC. 

This will be juxtaposed with the opinions of advisory bodies and state legislation and 

policy. 
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Chapter Five 

Conclusions for the Grounding of an European Stem Cell Policy 

Introduction 

In this concluding chapter I will suggest how the European Union (EU) should 

regulate embryonic stem (ES) cell research. In the first part I will argue that a common 

policy is necessary, since the EU is committed to promoting public health within the 

Member States and encouraging minimal standards of scientific and ethical research. 

A harmonised policy must adopt one of the three prevalent positions within the 

EU regarding the status of the embryo, which have been termed in the context of 

abortion as ̀ pro-life', `pro-choice' and ̀ gradualist' (Chapter Four Part Two s. 4). These 

views are based on fundamental beliefs about the embryo and its relationship with other 

agents, and therefore they have also been prominent in the discussions regarding a 
harmonised stem cell (SC) research policy within the Community. Because of the 
framework that I have defended, this policy should be guided by either of the latter two 

positions, because a `pro-life' view would unjustifiably inflate the status of the embryo 

as a possessor of human rights, or deflate that of existing agents. However, a pro- 

embryo-research position would be in direct conflict with those states with restrictive 

policies, and it is this issue that will be addressed in the second part of this chapter. In 

this final part, it will not be possible to discuss the practical deployment of any 
harmonised policy because of limitations of space. Instead I will concentrate on the 

macro-establishment of a research policy (i. e. on basic agreement of policy grounding), 
and specifically the status of the embryo as a primary concern of the Member States'. 

There are two substantial questions to be considered: (1) whether ES cell research 
can be permitted based solely on the status of the embryo and; (2) what precepts a 
harmonised policy should reflect if research is permitted to proceed. 

Some have identified the status of the embryo as a primary stage of discussion, while other concerns 
regarding the application of research and therapy as secondary (Resnik 2002). This does not mean that 
the latter are any less important and have be dealt with elsewhere (see Cohen 2000; Lo et al. 2003; 
McLean 2001; Nilsson & Rose 1999). 
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Part One 

The European Union and the Grounding of a Harmonised Policy 

1. Introduction 

In part one of this Chapter, I will look at the reasoning behind attempting to establish a 

harmonised policy in the regulation of embryonic stem cell research. Because I have 

argued (in Chapter One) that it is necessary for embryonic stem cell research to be 

pursued, here I argue that it follows that the EU therefore has a role in supporting 

medical progress towards public health goals, and this should mean that it supports stem 

cell research, which I have argued, should contain elements of embryo research. This 

grounding is then deployed in Part Two to recommend that the EU, if it is unwilling to 

actively support embryo research (or at least certain aspects), it should at least refrain 

from offering a paternalistic policy in restricting state research, and instead should 

encourage minimal state regulation. 

1.1. State of the Art Research and Medical Progress 

In Chapter One, I made the case for what the House of Lord's called a ̀ dual track' 

approach to ES and AS cell research (Sel Com. 2002 para 3.16. ). This is based on two 

reasoned arguments: (1) the probable benefits of SC research to medical research are 

considerable and; (2) there is overwhelming evidence at this time that points to using all 
derivative cell lines for continued scientific progress towards therapeutic applications. 
Of course, it is one thing to say that a certain line of research is necessary, but quite 

another to allow researchers to cross that line if it is contrary to defensible moral norms. 
This thesis is concerned with the EU, and therefore one would have to identify the 

moral values that guide research activities within this international Community. 
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1.2. Moral Norms in the European Union 

The overarching moral norms that exist in the EU were identified in Chapter Four 

and in the following I will unpack the policy that must accordingly follow. I have 

argued that firstly, although human rights and dignity are ever-present tools of 

regulation in the EU, they lack philosophical exactitude. So, secondly, I have defended 

the Hohfeldian explanation of rights to identify their exact philosophical nature, which 

is that moral rights are those which can be claimed. This was followed by Gewirth's 

argument that claim rights are only those requirements that serve the important needs of 

human agents (the Principle of Generic Consistency; PGC) (see Chapter 2 s. 7.1). 

The PGC limited human rights to humans that have a minimal capacity for 

rational agency. This meant that embryos, because they lack any ostensible features of 

agency, may be used in research because they lack any moral status (the Argument from 

the Sufficiency of Agency (ASA); Chapter Two s. 7.2). But there is an important 

caveat, because although the embryo cannot have a moral status only on the grounds of 

potentiality, through precautionary reasoning (Chapter Three s. 7), they should be 

granted some moral status (as an unlikely, but possible agent). 
So a human embryo could have ̀ quasi-rights' on its own account, and this means 

that one is not free to do as one wants with such entities. The guiding rule was that 

research could be sanctioned if there was some agent-centred benefit to be gained; 
therefore, the status of the embryo determines not only what one can do to the embryo, 
but also what one should not do. 

In Part Two of Chapter Four, I outlined the national and Community laws and 
policies on SC and embryo research. This present chapter argues that these policies 
reflect one of two principal goals: (1) promotion of medical benefits in ES cell research 
and; (2) protection of the embryo. These aims are closely linked by three arguments 
that respectively state: (a) (1) overrides (2) (because (1) is necessary and there are no 
alternatives); (b) (1) does not override (2) (because there are alternatives) and; (c) (1) 

cannot override (2) (because of the status of the embryo). These arguments have 

respectively guided states that have either prohibitive or permissive policies in embryo 
research to promoting either (1) or (2). 

I argued that position (c) was not morally defensible, not only because the embryo 
could only have ̀ quasi-rights' with respect to actual agents, but also because permissive 
abortion rules mean that the rights of the embryo could be practically overridden when 
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there are agent-centred moral imperatives that should be recognised (Chapter Four Part 

One). The embryo, as human life, could only at most have a limited status, and any 

attempts to protect the embryo (undertaken from the `pro-life' position) would 

unjustifiably inflate the status of the embryo or deflate that of human agents; and in 

practical measures may harm the agent by denying its actual (human) rights. 

1.3. The Role of the European Community 

In the context of SC research, the European Community has two roles: to promote 

progress in public health through medical research2, and to maintain research standards 

with regards to scientific practices and ethical limits (norms)3. Ultimately, the 

involvement of the EU institutions should only be required when they are better placed 

than Member States to achieve these goals (Principle of Subsidiarity), and where they 

do act, such action should be in proportion to the necessity for their involvement 

(Principle of Proportion) (Dashwood 1996; Chapter Four Part One s. 1.4). There are 

two means by which that this may be achieved. First is the investment of Community 

funds in scientific research (the so-called Framework Programmes) and secondly, 

through Community regulations (Directives) that are binding on Member States. 

1.4. Reasons for a Harmonised European Policy 

The main reason for harmonised legislation in Europe is that it can benefit matters 

of public health. Consolidating research through infrastructure support and funding can 
build a framework that encourages the Community's international competitiveness 
(through research progress and investment, and in countering the international `brain 

2 ̀Community action, which shall complement national policies, shall be directed towards improving 
human health, preventing human illness and disease, and obviating sources of danger to human health 

... by promoting research into their causes ... and their prevention' (Public Health Article 152 (Title XIII) 
Consolidated Version of the Treaty Establishing the European Community; para 1). Under the 
Framework Six Programme (FP6), priority 1: Life Sciences, Genomics, and Biotechnology for Health, 
section i, it is stated that ̀ ... research will focus on ... development and testing of new preventative and 
therapeutic tools ... in particular stem cell therapies' (OJ L 294 2002 p. 10). 
3 In light of the FP6 and SC research, the Community ̀ ... shall contribute to the achievement of the 
objectives referred to in this article through adopting: (a) measures setting high standards of quality and 
safety of organs and substances of human origin' (supra fn. 2 Article 152 para 4). 
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drain', but more importantly, supporting the Community's commitments to progress in 

public health4. Pivotal to this is what the Community is permitted to fund, either 

through policy (i. e. targeted areas of research or excluding contentious research) or 

Community law, which is centred on the common aims of the Member States. 

Evans & Evans (1996) argue that there may arise problems when, because of the 

geographical closeness of the European Community, there is a chance of legal 

inconsistency within bio/medico-legal laws, especially with the conditions of free 

movement. Transposing these concerns to embryo research may pose similar problems, 

and may include the maintenance of donor anonymity and consent with the import and 

export of research embryos and ES cells. 

Furthermore, ethical and scientific standards might not be maintained. The ethical 
derivation of SCs (according to one state) must be carefully monitored by those states 

wishing to import these cells. In addition to the Member States that have no present 
legislation, prospective EU states, such as the Czech Republic (which has begun ES cell 

research) (Abbott 2003), Cyprus and Malta have no specific regulations (European 

Commission 2003a). States that adopt a prohibitive stance on embryo research within 

their borders, but nevertheless allow the import of ES cells, require that imported cells 

are obtained under prescribed circumstances, and these standards can only be 

maintained throughout Europe if harmonised legislation is evident. A major concern is 

the scientific quality of cells imported into a state (Heinemann & Honenfelder 2002)5. 

There may also be ̀ race to the bottom' of regulatory control because restrictions in one 

country may allow (contentious) research to be deregulated or funded in another (Capps 

2003; also see: Bosch 2003b; Hellemans 2001; Ssemakula 2002). 

Policies may resolve nothing in banning certain practices in one country if the 

practitioners and researchers can develop them elsewhere. Jacques Chirac stated that in 

this `... age of globalisation ... unscrupulous laboratories carry out premature testing of 

new molecules on poor and helpless populations ... the trade in organs and tissues gives 
rise to a shameful form of trafficking. These abuses constitute a challenge to the 

universal conscience'6. The potential of practitioners, scientists and biotech firms to 

4 See: http: //rvw. cordis. lu/enAhome. html. (accessed October 2003) for details on the European 
rogramme of research and the Frameworks of Community research funding. 
Scientific collaboration may aid consolidated efforts to minimise duplication of research projects and 

competition, and aid progress and the sharing of biological material and reagents; both of which may 
achieve standardised research (Hagan 2003). 6 BBC News 2003 available at: http: //news. bbc. co. uk/go/ur/fr/-/1/hi/sci/tech/2792497. stm (accessed 
October 2003). 
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relocate to countries in which particular kinds of research or practices are less restricted, 

to avoid specific prohibitions that operate within particular member states (Evans & 

Evans 1996), or to benefit from lenient research environments (Friedli 2003; Young 

2002), is not only a `drain' on national infrastructure, but also can act as a magnet to 

perhaps unscrupulous activities. 

The opposite problem is that where research or practice is regulated or prohibited, 

medical services or practitioners may not be in the position to offer the best possible 

health care because they are either refraining from, or being prohibited from, using the 

latest or superior medical advances because they are derived from, or involve embryo 

research. Therefore, patients may only be able to obtain certain services from other 

states either because they are prohibited in their own state or superior in another, 

leaving them open to possible exploitation from unregulated and scientifically or 

ethically dubious practices7. 

Where there is no regulation, IVF and embryo research is often self-regulated by 

professional codes of practice (MacKellar 1997; Rendtorff & Kemp 2000a). Prohibitive 

regulations in other states may drive research to these less restrictive countries or 

underground in that state where it escapes the scrutiny of public control (Evans & Evans 

1996 p. 223). Furthermore, while `soft' law (self-regulation) does have its benefits, 

such that it can adapt to developments (a problem evident in the UK HFE Act 1990 and 

its outdated prohibition on reproductive cloning; infra s. 5), this type of regulation is not 

open to effective scrutiny (Johnson 1998 p. 1771) or the public input from democratic 

policy implementation of legislative measures. 

The point is that there is a strong incentive to establish minimal standards, while 
accepting that there is cultural pluralism inherent within Europe. There has been 

published support for implementing minimal restrictions on embryo research. Both the 

Commission's EGE and UNESCO's International Bioethics Committee have pressed 
home the idea that regulation should be sponsored in every state, but that this should be 

local to that state (EGE 2000 paras 2.3 & 2.6; McCall Smith & Revel 2001 p. 13). 

Where no national legislation exists, the EU should take the lead in promoting full 

`Tourism' to procure ̀ biotechnological' interventions creates the situation whereby a service that is 
considered morally problematic in one state, is available in another (per Diane Blood and her request for 
sperm to be collected from her dead husband; she was able to take the sperm abroad where insemination 
was legal; see MacKeller 1998; The Times February 7 1997; [1996] 3 C. M. L. R. 921; [1997] 2 C. M. L. R. 
591). In the Blood case it was deemed illegal for a state to prevent access to an illegal service in that state 
in another country where it is not (cf. Well-woman; Open Door Counselling; & Grogan Chapter Four s 
1.2). 

213 



public consideration of the issues in that state (Wood 1999 p. 8). Therefore 

encouraging policy debate and promoting legislation on accepted and tested paradigms. 

The Steering Committee on Bioethics (SCBI) (Council of Europe) maintained that it 

would not acknowledge or respect the fundamental choices made by different countries 

where opinion diverges, if one will was enforced; however, common agreements should 

be built upon to ensure ̀ proper conditions' for this research (SCBI 2003 p. 37). 

The argument is that the EU can be instrumental in setting a broad consensus and 

can establish tangible limits that are likely to be followed by existing and new states 
(Nielsen 1996). This harmonised legislation, at the least at the national level, can have a 

norm-setting function, thus declaring minimal values and interests, providing 
(international) sanctions, and have a declarative function. The influence of national 
deliberations of other nations, given the globalisation of research, economies and 
dispersion of information through the internet and media, has implications for the ways 
in which the provision of health care is structured, organised, and conducted in one 

nation beyond its national borders. 

Policy discussions can force neighbouring countries to keep up with scientific, 

ethical and legislative progress in biotechnology, and to promote debates as to their 

national policy and legislative measures. A laissez-faire attitude may be encouraged 

were the institutions of the EU not to enforce these measures (Capps 2003), 

furthermore, where no regulations exits, knowledge and deployment of EU support may 

encourage the timely formalisation and implementation of appropriate regulations 
(Evans & Evans 1996 p. 209). 

1. S. Reasons Against Harmonised European Policy 

Those states that prohibit or promote research rely on the scientific findings and 
the reports of advisory bodies that gather and express opinions on the comparable 
potential of alternative sources. These reports are influenced by the national opinion 
regarding the status of the embryo, and then may be acted upon depending on the 

political nature of the then government. This reflects the position of that state, and 
clearly is not reflective of the EU as a whole. It is all too evident that Community 
institutions cannot judge the universal position, but regardless can implement unfair 
restrictions, or refrain from getting involved when necessary; and for this reason it is 

214 



often argued that states should legislate according to (their) principles (norms), and in 

light of cultural pluralism. 

The argument is that the moral position of any one state should not be enforced 

upon another. Not only would a harmonised policy disregard national plurality, but also 

on such a macro scale, local cultures are likely to be ignored, forgotten or lost. 

International policies may be magnetised towards one ideology, and this may be entirely 

contrary to either the macro or micro-cultures of individual state. In states with 

permissive legislation, it is evident that there is often a more secular society, and often 

this expresses a positive attitude to embryo research (Lyall et al. 1995). The opposite is 

evident in predominately Catholic states (but notice the exception of Spain). By 

imposing one will, it not only confers possibly unacceptable EU legislative or funding 

measures, but also offends national values and culture. 

Furthermore, imposing or encouraging minimal standards also risks 
`harmonisation downwards' (Nielsen 1996 p. 33). The reason for this is that standards 
imposed may have to be broad and perhaps vague, and this means states are tempted to 

only implement these minimal measures, instead of more reasonable measures. These 

minimal standards may unjustifiably (or unintentionally) enlarge or deflate the protected 

status of the embryo according to the national position; and furthermore, harmonised 

legislation can be (politically) exaggerated or underplayed when there are such extremes 

of opinion. 
In the case of the status of the embryo, states objecting to research may not 

welcome the free movement of persons out of its restrictive borders to obtain services to 

which the majority (in that state) objects. (It makes a nonsense of having prohibitive 

rules). This is typified by the procurement of abortion service outside Ireland and the 
Blood case (supra fn. 7). Additionally, if universal norms are too restrictive for a 
certain state (and where the act is widely supported; for example, embryo research in 

the UK8), then an underground demand may develop. It is clear that where opinions on 
issues such as this differ greatly, it is unjustified in imposing one will. 

Finally, in setting these minimal standards, states become committed to a certain 
intentional ideology, for example, there are states that have previously signed the 
ECHRB, but now are limited by its restrictions. (Greece, which has ratified the 
Convention, seems to want to attempt to circumvent the prohibition on creating 

8 See Alder et al. 1986; & MORI poll 8`s April 2003 at: http: //www. mori. comipolls/2003/amrc. shtml (accessed October 2003). 
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embryos for research, to argue that this does not forbid creation for therapy; indeed NF 

creates embryos for therapy! ). Harmonised legislation can set political and legal `bright 

lines' to prohibit certain universally rejected actions, such as reproductive cloning. But, 

because these lines are sometimes difficult to set (i. e. disagreement concerning the limit 

on the age of research embryos at 14 days; Warnock 1985 pp. 65-66; & Ciba 

Foundation 1986 p. 196), they must stick to a clear delineation between acceptable and 

unacceptable practices (which is far from clear between the Member States), and these 

agreed limits should be unambiguous (which again would be difficult between distinct 

ideologies). 

2. Harmonisation: Yes or No? 

While non-harmonisation may be an easier option, considering that the 

discrepancies in SC research alternatives divides opinion, and while disagreement as to 

the fundamental status of the embryo remains, minimal standards would: (1) provide a 

means to promote public health by allocating funds to ethically reviewed and necessary 

research; (2) set standards for the imminent entrance of new states; (3) establish 

minimal standards to counter the negative implications of cross border research and 

movement, including minimal ethical and scientific standards in the export and import 

of cells and; (4) the establish common rules for procedure and arbitration, such as those 

evident in the enforcement of Community and Council of Europe law. 

Particular to SC research, however, there are further important benefits, such as 
the means to establish Community Stem Cell Banks. Scientific harmonisation of 

research findings and progress would have benefits in: (a) setting and maintaining 
scientific standards of derivation, characterisation and evaluation of the cells (to enable 
the comparison and classification of existing and future cell lines); (b) ensuring that 

research is necessary (for important medical benefits) and not duplicated; and (c) 

providing a means of monitoring, evaluation, and access to research findings (and allow 
a means of validating research claims) across the Community. 

For a comprehensive framework to be effective, it would be necessary to facilitate 
dedicated stem cell research institutions. Following the UK's experience9, this may be 

9 See Chapter Four Part Two s. 5. 
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achieved through the establishment of a Community stem cell bank that can act as a 

repository and registry for SC and that acts as a central facility for communication and 

organisation between that national research frameworks, and to order and distribute 

information (including to non-specific stem cell research institutions) (Zerhouni 2003). 

Such an institution would clearly benefit from universal standards of scientific research 

and reporting. 

Harmonised measures and the establishment of a central depository would 

facilitate the import and export of ethically sound (according to minimal standards) ES 

cells to those states that only permit the import of previously isolated cells. These states 

can be guaranteed that the cell lines are derived under minimal constraints if all Member 

States are subject to the same ethical standards. Furthermore, it can be ensured that the 

researchers can be isolated from, and in no way complicit in, the derivation of ES cells 

lines. The cell lines will already exist and were deposited by research unrelated to that 

now required by the request (Robertson 2003 pp. 125-126). 

3. Conclusion to Part One 

I have argued that on balance, a harmonised policy would be beneficial and make 

progress in public health commitments. This would be better than doing nothing 
(unless states can be trusted to implement self-regulation, which has so far been 

lacking). The problem is how can regulations be placed in restricting and funding 

research where there is a great deal of disagreement, and in light of the concerns 

regarding the imposition upon cultural sovereignty? 
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Part Two 

Establishing a Moral Grounding for a European Stem Cell Research 

Policy 

1. Introduction 

The argument that harmonisation is necessary for progress in Community public 
health policies presents a number of problems. The main consideration is whether that 

policy can be anti- or pro-embryo research and not alienate or unduly restrict Member 

States; and this latter concern drives one towards a non-harmonised policy (Beyleveld 

& Pattinson 2001 p. 66). 

Taking either of the first two positions, it is likely that a European incentive will 
be enforced upon dissenting Member States, resulting in the rejection or the reluctant 

agreement of these nations to harmonised policies. If states agree on harmonised goals, 
it will either enforce the primary status of all human beings in research, or benefit 

shared visions of human agent health and flourishing (McLean 2001 p. 201). I have 

argued that harmonisation would be beneficial for progress in public health, which 

would concurrently require investments and support for ES cell research; and implicit in 

this claim is a pro-embryo research sentiment. Of course, this view, and any 
harmonised policy based upon it, will create ethical counter-claims that remain 
unacceptable for significant segments of the European Community, and therefore this 
implicitly supports Beyleveld & Pattinson's (2001) argument for a non-harmonised 
position in research. 

2. Prohibitive or Permissive Regulation? 

I have argued that (1) human rights are an accepted basis of Community policy; 
(2) the priority of human rights must be primarily reflected in the freedom and 
wellbeing of agents (and is reflected in the actions of the EU) and; (3) the majority view 
in the EU was to allow at least some ES cell research. Furthermore, there is evidence of 
public support for embryo research within the EU (supra fn. 8; Bionews 2003). This, as 
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well as providing benefits to Community solidarity and research competitiveness, has 

the effect of implicitly pushing towards an argument for permissive harmonisation. 

With the progression towards more permissive legislation in the majority of states, 

restrictive measures could be seen as curtailing human freedom and rights, which is 

particularly evident in the (permissive stance on the) free-movement of citizens within 

the EU to procure services that may not be available in her own state. It is only on the 

former ground that a harmonised policy could be coherently formed, because enforcing 

a prohibitive stance would be to concede that there is no room for cultural sovereignty, 

either for national beliefs or on the basis of democratic consensus (Beyleveld & 

Pattinson 2001 p. 69). This would also be a paternalistic position for the EU to take, 

which would go against its designated involvement in matters of national interest. 

States that do desire a more restrictive legislative environment can do so on their own 

accord, and without enforcing international measures; of course, they are faced with the 

prospect of citizens procuring services outside their jurisdiction. 

This progression towards permission can be described accordingly (support for 

various components are hierarchically ordered, with the most agreed upon first; the 

reader should refer to explicit prohibitions/permissions to the table in Chapter Four Part 

Two s. 2): 

(1) The cloning of in vitro embryos for reproductive purposes is forbidden; 

(2) The creation of embryos for IVF fertility treatment is permitted; 
(3) Research on ES cells is permitted (either derived in that county or 

imported); 

(4) The use of supernumerary embryos in research from (2) is permitted; 
(5) The cloning of embryos for research is strictly forbidden; 

(6) The creation of embryos for research is forbidden; 

(7) The use of embryos in research is strictly forbidden; 

(8) The creation of chimeras for research is permissible. 

Embryo research is generally accepted on certain conditions (4); most commonly on 

embryos that are surplus to a reproductive project (4). Only two states explicitly forbid 

embryo research (7), while one of these allows import of ES cells (3). It is explicit in 

one state, and a future possibility in others, that the creation of embryo for research can 
include both IVF and cloning techniques for research and therapeutic purposes. These 
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latter states are more sympathetic for the creating of embryos by cloning than by NF 

because of the potential therapeutic application. Only one state allows the creation of 

chimeras (all others that mention this research prohibit it); but then this state also has a 

moratorium on creating embryos (by any means) for research. 

Those in the anti-embryo research camp, I imagine, would not support pro- 

research measures regardless of the benefits for the Community; either because they are 

convinced that the research is unnecessary from a scientific point of fact, or because the 

fundamental status of the human embryo rules out its use in research. The framework 

stated in this thesis contradicts this position; because not only is the research necessary 

for stated goals, these views cannot be concurrent with the majority of Member State 

policy developments. This is based on supporting progress in the treatment of 

individuals affected by disease and injury, and that the status of the embryo can be 

overridden in justified circumstances. How, then, is a policy to reconcile these extreme 

poles to be achieved? 

3. The Moral Basis for a Harmonised Policy 

In this section I will argue that a harmonised policy based on permission may be 

established on ̀ trust' and ̀ respect', that although allowing research, treats the embryo as 
having value above that of mere tissue, and also requires the necessity for research to be 

assessed. 

3.1. The Role of Advisory Bodies 

Public trust can be maximised by providing for informed and public debate. This 

can primarily be achieved through political and public interest groups addressing the 

salient issues. It is evident that within the EU there is a fundamental reliance in ethical 
debate that is centred upon national and international governmental and non- 

governmental ̀ ethics' groups, committees, and commissions, that I have collectively 
termed `advisory bodies'. The main two types are parliamentary appointed (but 

parliamentary independent) standing or ad hoc committees (Rogers & Bousingen 1995 

p. 185), and established and independent interest groups. The policy function of such 
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groups is in the main to help prepare parliamentary processes to be organised as 

rationally as possible (Friele 2003); supplying the available evidence by review of 

evidence or interview, and then reporting to the government of that time, generally with 

a consensus view (it is not uncommon for dissenting views to be included; e. g. see 

Warnock 1985). 

National ethics committees have an important purpose, in that they expose 

(through expert membership and gathering first hand evidence), and then state options, 

based on a (supposedly) sound understanding of the scientific and medical implications. 

They also facilitate transparency and public access to the debates, serve as an interface 

between public authorities, the scientific community and the public, and can 
(independently) influence government policies or prepare the grounding for legislation. 

These committees serve an important moral function, in that they facilitate the 

discussion of available evidence and dissemination of knowledge to justify certain 

actions against the `quasi-rights' of the embryo in research. The importance of this is 

that new knowledge may change the necessity for research (i. e. that ES cell research is 

no longer necessary or that AS cell research is not progressing). This is required for the 

practical implementation of the PGC, since harm to the embryo's status can only occur 

when there is a realistic benefit to a more likely agent and that there is no other way to 

attain this benefit by using a less likely agent. The message to be taken from this is that 

review does not stop with the opinion of the national advisory bodies, and therefore 

policies should reflect this fact by demanding consistent ethical review and scientific 

monitoring of progress in the field, that also provides up to date transparency to the 

public and politicians. 
In my analysis of the various national advisory bodies within the EU, it was 

evident that they contain a wide spectrum of membership (so called `expert' and lay 

members10). Their opinions served as a means of outlining proposals of general policy. 
They cannot be assumed to be representative of the government at that time11, although 
they may be an expression of national opinion12 - although these Advisory Groups are 
not without their potential faults (see Friele 2003; Mongoven 2003; & Spielman 2003), 

'o See reports referenced in Appendix Eight. 
11 But see for example, see the UK Government's endorsement (Department of Health. 2000. Government 
Response to the Recommendations made in the Chief Medical Ofcer's Expert Group Report. Cm 4833) 
of the ̀ Donaldson Report' (DoH 2000); and the Netherlands HCN (Chapter Four Part Two s. 3.1). 12 For example, The `Donaldson Report', like the majority of UK consultation documents, invited and 
received input from public and representative and interest groups (Campbell, A. V. personal 
communication). 
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they are illustrative 13, if not definitive, of national opinion in issues of biotechnology 

and biomedicine. 

It was evident in the opinions of these bodies that there was a general environment 

of support for the liberalisation in SC research with regards to the human embryo, 

which often coincided with liberalisation of present or prospective state legislation. For 

this reason, I have argued that the consensus, but by no means universal opinion within 

the EU, is for the promotion of limited and strictly regulated embryo research for the 

purpose of SC research. 

3.2. Consensus in the European Union? 

I have argued that it is extremely unlikely that the human embryo is an agent, and 

therefore has direct moral claim rights. Instead, the risk that it may be an agent is to be 

judged so that it becomes a matter of agent responsibility to assess proposed actions that 

harm any precautionary rights. It is this basis that any possible consensus in the 

Community on SC research should reflect. Of course, there are those within the 

Community who would not accept this conclusion (probably) on non-secular grounds. 

There may therefore be two means of attaining agreement on embryo research, through 

mechanisms of trust, inherent in the functioning of advisory bodies, and respect. One 

may be able to persuade those of the anti-embryo-research position that research can be 

justified for realistic benefits14. The problem with this view is that where states do 

allow activities that remove the right to life of the embryo, this is because of an 

unavoidable compromise, and not necessarily for realistic benefits (in allowing 

abortion), or wilfully forsaking the status of the embryo. In research, the compromise 

would be in accepting the possible benefits of research, which would denote a departure 

from the status of the embryo - this is an implicit acceptance that the embryo's status 

13 In my research it was evident that the opinions of advisory bodies were influential on political moves. 14 Dworkin argues that it is rarely expressed in any policy that abortion is prohibited in all cases, and that 
it is possible in the case where the life of the mother is in peril. So as Dworkin points out: `... this 
exception is also inconsistent with any belief that a fetus [sic. ] is a person with a right to life [it is 
therefore] ... morally justifiable for a third party, even a doctor, to kill one innocent person to save 
another' (Dworkin 1995 p. 32). Policies that reflect this position may then also apply it to embryo 
research, in that research is possible when there is good reason to believe that it is necessary to cure life- 
threatening or severely debilitating disease (Siegel 2001 p. 179). Most states do not take this strict view 
of abortion, so it is arguable that this interpretation in not necessary, therefore research may be justified 
where there is a possibility of medical benefits, including therapy and basic research. 
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(which is allegedly the same as an agent) can be sacrificed for potential research 

benefits. 

Instead, the position proposed here, is that having grounded the moral legitimacy 

of SC research in the PGC, research can be permitted utilising human embryos, not 

necessarily because they cannot be harmed in destructive research (because they cannot 

be validly held to have claim rights), but because precaution requires us to check our 

unrestricted use of them. Justification comes from the necessary use of embryos in 

promoting agent rights through progress in public health measures, and this allows the 

Community to override the embryo's marginal status in pursuance of this. 

Those that are of the opinion that the embryo has full rights will not condone this; 

but then enforcing an opposite rule may harm others' generic rights (to freedom and 

wellbeing), and so may be contrary to the premise of the PGC. Furthermore, policy 
harmonisation can only be achieved in this latter way by restricting the status of agents, 

while unjustifiably sustaining the rights of the embryo. Without alienating states with 

prohibitive legislation entirely, a policy would have to based upon agreement15 within 
the Community that such research will be permitted, but only on account of the 

perceived necessity for the proposed research, which in turn, is based on a case by case 

evaluation. 
Necessity has to be based on the health benefits to agent wellbeing. Importantly, 

the science may become obsolete or unnecessary if developments in other fields fulfil 

their promise. Furthermore, stem cell banks may mean that further derivation is not 

required from human embryos. For this reason, the evaluation, as far as possible must 
be guided through universal and transparent access to developments. Trust in the 

regulation of ES cell research must be facilitated by an attitude of informing, and 

explaining when necessary, to those in disagreement, the current state of art. This may 
promote confidence, and perhaps support, in that the research is necessary for defined 

therapeutic goals and is strictly controlled for these purposes only, and indeed should 
dissuade misinformation and disinformation (O'Neill 2002)16. Furthermore, this would 

IS See Locke 1988 esp. pp. 113-117. Agreement would be based on trust through effective modes of 
public debate and political openness and transparency. 6 Dissident opinions may be the result of different terminology. For example, most state and 
international definitions of `embryo' differ when one is given (see Maienschein 2003). Recent confusion 
over the meanings of `reproductive' and ̀ therapeutic' cloning has been evident in the press. Furthermore, 
the anti- and pro research lobbies have declared the benefits of taking each route, while it is clearly 
evident that it is scientifically unjustified to declare any one sources of SC as either sufficient or superior. The two positions should be tempered in their desire to promote their own stance by thorough and proper 
science, and truthful dissemination to politicians, policy makers and the public. As Solter stated, there is 
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require that the regulation is flexible to accommodate developments, because the 

necessity for research may change. 

4. The Status of the Human Embryo in Research Policy 

4.1. The Human Embryo and Precautionary Reasoning 

Because the possibility that the human embryo may be an actual agent, agents 

must take violation of its status seriously. This means that a justification using a needs- 

calculus is required for anything done to the embryo that is not in its interests 

(Beyleveld 2000b p. 76). Precautionary reasoning could `give us pause' to evaluate 

options. One outcome may be that policies become ultra-conservative and therefore 

prohibit ES cell research (see Glannon 2002), because: 

Where an activity raises threats of harm [to biological human beings] ... precautionary measures 
should be taken even if some cause and effect relationships are not fully established scientifically 

... In this context the proponent of an activity, rather than the public bears the burden of proof 
(Ashford et al. 1998)'. 

But then Harris & Holm argue, during this `pause' thousands would continue to die 

from possible treatable disease (2002 p. 356). This failure to promote research now 

therefore causes harm to agents' freedom and wellbeing - harm that could be avoided if 

research is permitted1g. 

Furthermore, the human embryo (as a human being) does not have the same status 

as an agent, so precaution must be argued differently than that previously stated. In this 

case: Where an activity raises a threat to the human embryo, precautionary measures 

should be taken to ensure that the activity is justified in the sense of promoting or 

a ̀ ... flurry of mindless publicity, mostly from individuals who are ignorant of the biology involved and 
who have not taken the time to become informed or reflect ... [and they are] coming up with ... near- 
sighted and hasty decisions' (Solter 2001 p. 24). Likewise, pro-embryo researchers are also accused of 
`inflated language' (Fletcher 2001 p. 64; cf. Kahn 2002). It is true that there is a substantive gap between 
discovery and cure, but then this is not an argument against ES cell research per se - it is a call to 
recognise the inflated claims on both sides (Shannon 2001 p. 181). 
17 This Principle of Precaution is directed towards the uncertainty in the application of agricultural 
bioengineering, and given the uncertainty, some politicians and activists are insisting on caution first in 
the use of this technology. 
" Embryo research has been separated from abortion because the ̀ embryo's existence threatens no one' 
(Fletcher 2001 p. 63). My point would reject such a claim, because raising the embryo status so that 
research would not be possible would harm other agents through denial of IVF treatment (which would 
have to be rejected as well), but also the envisaged benefits of ES cell research. 
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defending an agent-centred good. In this context the proponent of an activity bears the 

burden of proof. 
In the context of ES cell research, the available evidence verifies that there is 

(compelling) proof that there are realistic benefits, and that alternatives may not be as 

readily available or applicable. This is a rational deduction from the available evidence 

and is subject to modification; but then not having certainty does not mean that 

precaution should go the other way. This would place the status of the embryo above 

considerations of agent-centred human rights. The essential justification is that research 

is possible on the basis of the embryo's status alone, and as long as the research is 

necessary for a more likely moral agent-centred benefit. However, it is still the case 

that the seriousness of overriding the embryo's status, based on a needs calculus of the 

benefits of overriding that status, requires an acknowledgement of the decisions that 

compel policies to do so, and this may transpire as degrees of `respect' 19. 

Therefore, agents (and communities) must be willing to impose duties upon 

themselves to protect the embryo in line with the need-calculus of agent/marginal agent 

goods, and they are waiving their generic rights when then impose duties on themselves 

that are stronger than the needs-calculus requires (Beyleveld 2000b). The difficulty, as 

Beyleveld acknowledges, is that because of the practical and theoretical requirements of 

formulating a needs-calculus (for example, no community can know the full outcomes 

19 Steinbock states that, while embryo research is acceptable in principle, many policy bodies have argued 
for a principle of respect (2001 p. 28). Callahan sees this view as incoherent, because one cannot both 
`respect' an embryo and also condone its dismemberment in research (2001; 1995). Respect is not a 
function of `esteem' or `etiquette'; it is about translating moral duties into `protectability' (Baylis 2001 p. 
53); thus ̀ respecting' what one destroys is an attempt to `rationalize [sic. ] the killing of embryos' (ibid. p. 
54). Baylis argues that commonly destroying embryos does not mean that destroying embryo for research 
readily transforms to a morally acceptable action (ibid. 2001 p. 55). But then not only abortion, but IVF 
treatment would also be immoral. IVF inevitably creates supernumerary embryos. These could be 
donated to other couples, but failing that, all would have to be implanted (with the additional threat to the 
mother's rights) or frozen indefinitely. If Baylis wishes to assert that abortion involves a conflict between 
the maternal and embryo rights (ibid. ), then I would point to the competing interests of couples wishing 
access to IVF or potential medical therapies (and not necessarily the rights of scientists to do research), 
then the embryos status is being inflated above that of the wellbeing and freedom of agents. Baylis 
argues that couples should not have the option of discarding unwanted embryos, and they should either be 
donated to other couples or the number of embryos limited (ibid. p. 56). This is unacceptable because 
couples could not enter into IVF programmes unless they agreed to the forced donation of their embryos 
or the prospect of more than necessary cycles of ooctye collection, fertilisation and implantation, 
probably increasing the cost of IVF treatment (limiting those further which can have access) and 
potentially putting the mother at more than necessary emotional and physical discomfort. Those who 
argue for a policy of respect do not believe that the embryo has the same status as other agents, because if 
`respect' was the same for both, then it would indeed be incoherent to deny a moral status to one, while at 
the same time grounding a full moral status of the other; therefore, the embryo has no intrinsic status (so 
one could do what one wanted; or to `... kill embryos and not feel bad about it' (Steinbock 2001 p. 28)), 
but that ̀ respect' may mean: (1) acknowledging the status of other agents in the donation of their gametes 
and embryo for research and; (2) respect for other agents' sensitivities (Parens 2001 p. 43). 
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or have all the available evidence, in making any decision), there is legitimate scope for 

disagreement, and therefore policies should attempt to specify as precisely as possible 

the limits of possible discretion (ibid. ). However, this disagreement must acknowledge 

the basic import that the embryo has an inferior moral status to that of born human 

beings for it to be even considered in this calculus. 

Pressing ahead with limitless and unregulated research may be sign of an uncaring 

community, which may signal or cause a climate of distrust within that community, to 

the detriment of human rights. Therefore, respect for others' sensitivities is a necessary 

component of any public policy. It is therefore necessary to limit some actions that may 

go too far in offending the minority group (Roche & Grodin 2000 p. 138). 

4.2. Types of Embryo and their Use in Research 

Despite a marginal agent's status not being comparable to actual agents, 

regardless of the benefits, there are still certain actions that are not possible or 

acceptable. For example, research may be restricted in the use of reproductive cloning 

or creating chimeras, regardless of the possible benefits to human health. If the human 

embryo is not given an absolute status, and research is possible, then restrictions may be 

likewise placed on the type of embryo used or the research that can be legitimately 

pursued. The reasons for this may be that, although research per se can be accepted, 
there are certain acts that policy makers are unwilling to condone, either because the 

possibility of medical benefits do not warrant certain lines of enquiry; or because certain 

acts would offend any ̀ respect' one has for the embryo (supra fn. 19). 

4.2.1. The 14-day Limit 

Most states follow the paradigm that was set by the Warnock Report that there 

should be a 14-day limit on research. There has been a great deal of controversy 

regarding this line drawing. For instance, Edwards argued that some research requires 

only 5 day development, while other worthwhile research needs to be done at a later 

stage, and therefore, 14 days is arbitrary (Ciba Foundation 1986 p. 195). While there is 

little difference between a 14-day old embryo and a 15-day old embryo, a line has to be 
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drawn somewhere (this line is allegedly influenced by the proportion of development 

towards agency). On this basis, the 14-day limit is generally considered as a `bright 

line' (only France differs from this where research is permitted, using instead a 7-day 

limit). 

ES research requires embryos at around the 5-6 days of development. Therefore, 

the 14-day limit is unnecessarily lenient. However, on the necessity for a cut off point, 

ad hoc discussions cannot set a common denominator to which everyone can subscribe, 

and also addresses those critiques that show redress to the slippery slope argument. The 

status of the embryo changes as it progresses to the foetal stages (as it becomes a 

proportional and not potential agent), but as pointed out by many anti-embryo research 

positions, this is a gradual transition with no point whereby moral status is attained (this 

is clearly seen in the `transition' from a viable foetus to a born human being). 

But then without a point of change, no decisions could be made, and the 

avoidance of not making a decision may itself be a harmful act (Williams 1986 p. 190). 

It may be easier to consider a cut-off slope, rather than a cut-off point (Pluhar 1977 p. 
166), and this inevitably has to accommodate a `point' (indeed, the Warnock Report 

considered the point at 17 days or more, but decided on an earlier date as a consensus 
that errs on the side of caution; Warnock 1985 pp. 65-66); in consideration of ES cell 

research, this point can be set at 14 days, not least because of convention, and perhaps 

only because there exists a degree of agreement (rather than through scientific need or 
biological facts) (see Ruyter 1996 p. 184). 

4.2.2. A Distinction between the Creation of Embryos Specifically for Research and the 

use of Supernumerary Embryos 

Embryo research policies that allow destructive research will often make a 
distinction between the use of embryos based entirely on the intention of their creation. 
Commonly, research is restricted, so that without attributing an inflated value to the 

embryo, only spare embryos should be used in research (see Roche & Grodin 2000 p. 
138) (i. e. there is no scientific imperative to create research embryos). The argument 

rests on the assumption the spare embryos exists as a consequence of the generally 
accepted practice of fertility treatment, and rather than destroy or indefinitely freeze 
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such embryos (or implement irresponsible policies such as implantation of all embryos), 

at least some good can come from research (Annas 2000 p. 374)20. 

However, there is no ontological difference between the embryos created for 

research or those intended for, but not used in reproduction; and in both circumstances 

the embryo will inevitably be destroyed21. (What if therapy from ES research is 

forthcoming - would a distinction then be made between IVF therapy? ). If respect 

drives this assumption, then once again the status of the embryo is being inflated above 

the status of agents whose generic rights may be benefited by such research22. 

4.2.3. A Distinction between Different Types of Embryo and their use in Destructive 

Research 

Three types of research embryo are often distinguished between; those created 

through IVF or cloning techniques, and artificial parthenotes. Using NF embryos in 

research is not uncommon in the EU, and is at least implicitly endorsed by all states that 

practice IVF for fertility treatment, since research was necessary to develop this 

treatment; though they may wish to distance themselves from this. 

However, I have also argued that there is no difference between the types of 

embryo, except that the latter two at present have no developmental prospect. The 

cloned embryo, if implanted, will normally spontaneously abort (regardless, there is still 

a consensus that these embryos should not be implanted). The assumption, where a 

20 Annas argues that ̀ ... the ethical basis for this compromise is that such embryos were created for the 
legitimate purpose of procreation' (2000 p. 374). If this purpose is legitimate (and creating embryos for 
research is not), then surely it is the purpose of the creation that makes it legitimate or not, and if 
procreation is legitimate, then how can any research be likewise? Surely, the ethical decision, if Annas is 
correct, is to implant all embryos or to attempt to donate those embryos to other couples. 21 A further aspect of this interpretation is that limiting research to spare embryos, on the one hand, limits 
the embryos donated for research only to those women who seek fertility treatment, and this may lead to 
coercion on these woman to donate embryos (Ruyter 1996 p. 187); on the other hand, allowing the 
creation of embryos specifically for research will not only open up donation of oocytes from other 
sources, but may also drive a market for the donation. 
22 There are also practical considerations, such as the inevitable availability of spare embryos created in 
fertility treatment. Some countries do not allow the creation of spare embryos and instead insist that all 
embryos are implanted. Furthermore, as IVF technology improves (through research where it is 
possible! ), the number of spare embryos will fall. Some types of research (studying the process of 
fertilisation or development) and treatment may require the creation of embryos (i. e. therapeutic cloning). 
One must also look at the reason why embryos may be surplus, because if they are defective, the derived 
cells may also be defective or atypical of ES cells (Pickering et al. 2003). But, if these cells are used to 
derive further cell lines (thus potentially circumscribing the need to derive any more cells from the 
embryo), these lines themselves may also be therapeutically useless. 
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distinction is made, is that of necessity. This is evident in advisory positions that 

advocate a reluctance to prohibit therapeutic cloning per se, but argue that creating 

embryos for research is at present unnecessary (this is often also argued along with 

establishing a difference between therapy and research in using created embryos; which 

is implicit within the ECHRB). 

Parthenotes have not been covered in any regulatory or policy documents, so it is 

unclear whether the `non-embryonic' status derived by some would be endorsed. If, as 

appears to be the case, human parthenotes are not capable of continued development, 

then there may be a case for arguing that they have no potential developmental 

properties, and therefore, are less likely agents than `normal' human embryos. There 

may be a case for arguing that they have less moral status, and should be prioritised in 

usage in embryo research. 
We also find objection to creating cloned and human/animal chimeras for 

research. These embryos, like any IVF embryo, are still potentially human beings or 
human-animal beings. (I will not consider their status as agents if taken to term). If 

these embryos are created for research and destroyed in the course of the research, then 

they are only potential agents, like any other embryo. 
Some states have argued that non-viable embryos may be considered for research. 

This has two problems, firstly, traditionally (i. e. not suitable for implantation because of 
defects; see Zoloth 2001 p. 227) non-viable embryos may not be suitable for research 
because of the very defects that make them non-viable (supra fn. 22). The second 

problem is that non-viable embryos may also include those embryos frozen with no 

prospect of being implanted (perhaps because the donating couple cannot be contacted 
for their consent to donate; or, as is the case in Spain, that embryos subsequent to the 
legal requirement of five year storage, become technically non-viable since they must 
now be legally destroyed). Thus such embryos are only `non-viable' because the 
intention of implanting them is technically compromised by some other consideration. 

All the EU institutions and the Member States, in one way or another, see the 
types of embryo as deserving a different status. The UK is the most lenient in this, 

prohibiting only the creation of, and research using, chimeras. But isn't a chimeric 
embryo the same as a cloned embryo? - and if therapeutic cloning can be permitted as 
long as reproductive cloning is explicitly prohibited, then can't the same happen for 

reproductive chimeras? Thus, in this case, ̀ embryos' do have different moral status 
(part of which is based on the intention behind creating ̀ embryos'). However, there is 
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no ontological difference between different types, and certainly between IVF embryos 

created for different reasons. There is therefore no reason why such embryos should 

have a different moral status, and therefore be treated differently in research policies. 

Indeed, cloned or chimeric embryo would look no different from an IVF embryo, but 

may have different properties, which makes them more or less suitable (or necessary) to 

certain research protocols. 

I argue that the use of any type of embryo is morally supportable, as long as the 

criteria given are met regarding the justification of their use - if they are used in 

research, they are actually research ̀tools', albeit with a status above that of mere tissue 

(or any other non-agent)23 (DeWitt 2002; Karpowicz 2003; Kobayashi 2003)24. 

4.2.4. A Distinction as to what Research is Permitted 

With the advent of realistic medical benefits from embryo research evident in the 

form of SC derivation, most states are keen to pursue such research, but are also 
determined to place restrictions on it; embryo research therefore is not ethically and a 

priori unjustified. Limiting the permissible research is normally an attempt to show 

respect for the `embryo' (supra fn. 19). I would argue that a different approach to the 

permissible limits of research might be that research is limited by agent-centred benefits 

that can override the embryo's marginal status. 
Thus one may place restrictions that reflect this justification; for example the 

research cannot be achieved by any other means and that it is a realistic agent benefit. 

Of course, the benefits of ES cell research may be distant, and basic research is a more 
immediate prospect. But then if this is considered as a first step in the ultimate goal of 
therapeutic applications, then this may also be permitted. 

The main concern for a legislative measure is ensuring that the law is precise in its 

specification of what is permitted. In Part Two of Chapter Four, s. 5, I noted that 

embryo research regulations have been subject to interpretation or lack of foresight, and 

23 There are interesting issues here regarding the agent status of chimeric born entities; especially since 
they may not be genetically human(? ). My argument from precautionality remains however, that if the 
entity is an agent, then it has such a status regardless of its genotype (Chapter Four s. 7). The 
precautionality-`dignity' argument may also mean that an embryonic chimera considered as not being 
genetically human, could not have ̀ species dignity' (ibid. s. 7.5). 
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this has led to activities being either intentionally or unintentionally (un)regulated. This 

has to be addressed in two ways: expressing precise legislation (based on present 

knowledge and probable progress), and allowing a degree of policy interpretation 

(which can reasonably be accomplished by a central regulatory/licensing authority). 

5. The Basis of a Harmonised Policy 

I have highlighted three positions throughout this thesis: (1) embryo research is a 

priori unjustifiable; (2) embryo research is unnecessary; and (3) embryo research is 

permissible (I have added certain limits based on the proportion of benefit to be attained 

to agent freedom and wellbeing). 

I have argued that there is no difference in the status of the embryo regardless of 
its intention or means of creation (bearing in mind that any research embryo used in SC 

research will be destroyed in the course of that research, could not be implanted 

[because it would become non-viable], and that embryo would not exist more than a 
few days from creation [unless frozen]). Therefore, if an embryo can be justifiably used 
in research, it is regardless of the type of embryo25. It is what a thing is (and the status 

this derives) that matters (and not the condition in which they are created). 
I therefore believe that embryo research can be morally justified because of the 

agent-centred benefits that may be developed. There are realistic benefits to agent 
health through new or more effective treatment, providing basic developmental 

knowledge (benefiting IVF and embryogenesis) and drug development, and possibly 

combating the chronic shortage of organs and tissues for transplant. This ideology is 

based on a specific account of human rights, and an imperative to ensure measures that 
have a realistic chance to reduce suffering and promote wellbeing. Furthermore, there 

are reasons for creating different types of embryo or utilising a non-human supply of 
oocytes (e. g. creating research embryos allows one to study that process itself, which 
may be impossible if the embryos are intended for implantation). 

24 Unless scientists are eager to begin bringing these chimeras to term; but then stem cell research is not 
intended for this purpose, so regulations should only highlight the possible dangers of this (inadvertent) 
slip (Cohen 2003); and not the concerns of reproductive intentions (Johnston 2003). 25 Should supernumerary embryos become scarce, it may become practice to fertilise more embryos than 
is necessary for the fertility treatment. In such circumstances it would be difficult to see how oversight bodies would be able to discern the intentions of the creation of the embryo; the moral status of children is not determined or a function of the parents' intention at the time of conception (Parens 2001 p. 44). 
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Of course, one could proceed from a separate set of beliefs that follow from 

human rights, which is based on a (separate) interpretation of the society that one 

wishes to create. These often-decisive beliefs have indeed shaped Member States' 

policies (Parens 2001 p. 41). Here, I will consider only three bases that are implicit in 

certain EU states. These are that the prohibition of all embryo research is justified 

because: (1) that there is an overriding commitment to not using human life in research 

(possibly as a relic of the Nazis' human experiments policy); (2) non-secular arguments 

that preserve the sanctity of life doctrine and; (3) secular argument that maintain that the 

`... devaluation of humans at the commencement of life encourages a policy of 

sacrificing the vulnerable that could ultimately put other humans at risk, such as those 

with disabilities and the aged, through a new eugenics or euthanasia' (Young 2000; also 

see Beyleveld & Pattinson 2001 p. 67). 

If these beliefs that suggest a prohibitive policy are informative to the discussion, 

then they should demonstrate why such a stance protects or promotes the subjects of 
human rights. They must maintain therefore, that the denial of certain individual rights 

can be justified, by either a paternalistic or freedom limiting policy. I do not believe 

that either view can conclusively demonstrate that the suffering or flourishing of human 

rights can take second place to such societal concerns. The fear of history repeating 
itself can be countered by measures that ensure that it does not; the Nazi crimes were a 

very specific and massive kind - today, it would surely be a case of locating 

group/individual crimes, that would not threaten a nation (or the EU) in the same way. 
(Or at least in a way that permitting embryo research, which are arguably human beings, 

would threaten or override other human agent benefits). Such measures must still be 

based on promoting an equal status in the human embryo, which would put human 

agents in the way of harm to their human rights - and treating embryos in such a way 
(as Young (2000) does argue) would compromise the effectiveness of human rights as 
protections to human agents. (Indeed, I would argue that it is wrong to think that these 

agents have a status that is comparable to embryos, because to do such would inevitably 
deny human rights! ). 

These arguments should not be entirely dismissed, because they can inform the 
debate (but should not dictate). To deny access to possibly exceptional medical 
progress because of history, or an over inflated status, would itself be contrary to human 

rights (Baschetti 2001), likewise, to argue that `slippery slope' arguments should 
prohibit possibly beneficial actions, because it legitimises or sets an unavoidable 
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progression to immoral acts, seems unnecessarily cautious when there are other 

imperatives (here, public health) to realise (supra Chapter 1 fn. 35). 

The argument for `respect' is an expression of the requirement for a justification 

for doing certain actions (supra fn. 19). This justification does not rule out using 

embryos in important medical research, but does make frivolous or trivial research 

unjustifiable. The research must be seen as necessary and have an element of a pressing 

need. Without this, one may view unscrupulous researchers proposing unnecessary 

projects as being contemptuous to those who oppose such research per se. ES cell 

research is seen as (presently) necessary and the medical benefits (possibly) significant 

and (probably) unreachable by other means26. This cannot mean that policy makers 

know what results will be forthcoming from ES research, or that AS research may 

ascend to be necessary. So it is essential that policies should assess the available 

evidence, the goals of the research, likely benefits or prospect of significant progress, 

the necessary means and the possible alternatives. This can only be possible through 

mechanisms of pro-active review, so that these prospects and progress can be assessed. 

6. Policy Options: The Proposed Directive27 and the Sixth Framework Programme 

(FP6) 

Tony McGleenan has identified twelve possible policy options for action for a 
European policy in SC research (McGleenan 2000 pp. 8-9). These can be grouped into 

three categories: (1) prohibiting embryo research and derivatives within the 
Community; (2) restrictions upon research within the Community; or (3) regulating 

research and funding within the Community. Of course, a fourth option would be to do 

nothing, but because the EU has a duty to public health, I would argue that this option 
would impede significant benefits to that end; and would correspond to a breach of 
responsibility on the part of the EU (i. e. it has a responsibility to promote public health 

26 And this may include research that is not normally sanctioned, such as creating specific research 
embryos or using therapeutic cloning, because these may be the only means of attaining some aspects of 
progress. (Indeed, some national laws and advisory documents have not ruled out certain aspect of 
research a priori and this may be an argument for moratoriums on certain research applications). 27 Proposal for a European Parliament and Council Directive on setting standards of quality and safety 
for the donation, procurement, testing, processing storage, and distribution of human tissues and cells: 
see Appendix Six and Chapter Four Part Two s. 3.6.1. 
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unless it is either not placed to help - which it is not - or would be acting contrary to 

human rights if it did act). 

In order to assess the validity of these policy options, one has to juxtapose them 

with: (1) the framework that I outlined in Chapters Two and Three and; (2) the function 

of the Community and national sovereignty (Chapter Four). It should be remembered 

that these policy measures are being debated in the Directive (Appendix Six) 

intentionally designated to set the highest scientific standards for use and research 

involving human tissues and cells (which is concerned with promoting the public health 

policy under Article 152) and to protect public health and guarantee respect for 

fundamental human rights (Recital 7), and this must only apply to human persons. 

Likewise, under FP6, EU research is to be maximised, explicitly including SC research. 

So, the EU/Member States are not unaware of their responsibilities to public health. 

Any policy that unjustifiably inflates the status of the embryo must be rejected 

unless it is based on the grounds that there are no good (or immoral) reasons to pursue 

such research (based on the benefits to agents) -I have maintained that there are no 

such reasons. Furthermore, one should be careful of insisting upon irrational 

compromises - specifically, it seems arbitrary to insist on a cut off date after which ES 

cells cannot be derived as has been argued in the Sixth Framework Programme 28 
- 

However, the EU is not attempting to rule out prohibiting embryo research per se 

- and this is in line with my argument that such research is necessary. So, perhaps 

certain restrictions could be placed on Community research that attempts to recognise 

common goals? This is arguably the intention of the amendments made in the Liese 

Report (2003) which restricted named research activities. The problem with these 

restrictions is that they again make arbitrary claims about the type of embryo29, and 

enforce strict restrictions on state sovereignty (and overstep EU policy influence). The 

Community could restrict some types of research, but only if based on `respect', and not 
based on applying a separate status to either different intentions or `types' of embryo. 
The research that is prohibited would have to be that which cannot reasonably be 

expected (or is necessary) to derive benefit to more likely agents (i. e. medical progress). 

28 Indeed, the European Commission (2003b) states that only these embryos are destined to be destroyed! 
- what about embryos created for fertility after this point? 29 The amendments failed to recognised that it is highly contestable whether the embryo does come under 
the meaning of an EU citizen, and certainly, the constraints of the Liese Report imply that the embryo has 
a status above that granted by many states (see the Opinion of the European Economic and Social 
Committee 2002 in Appendix Six). 
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The most important message from the Liese Report was that alternatives, being 

less controversial than ES cell research, should be specifically promoted (2003 p. 11). 

However, this fails to recognise that using ES cells may be controversial, but is 

accepted by most Member States, and therefore, embryo research is, in the majority at 

least, not condemned per se. I have argued that benefits may be more forthcoming from 

ES cell research, which includes therapeutic cloning applications (see Zoloth 2001 p. 

228), and while some states may prohibit the creation of embryo for research and 

therapeutic cloning, others do not, or have not (legislatively) blocked such measures 

indefinitely. Evoking the Principal of Subsidiarity, the Liese Report states that it `... is 

normal practice for Member States to be able to set more stringent standards than those 

laid down by Community directives' (2003 p. 10), surely then, if the states do wish to 

ban such research (and arguably it would be more efficient for this to happen at the 

national level under the principal of proportionality), then minimal standards should 

reflect common goals (such as scientific standards and ethical review), and not the more 

controversial (and not universally supported) issues. 

Therefore I will argue that (1) the EU should encourage minimal standards and; 
(2) should fund research according to promoting public health (based on minimal 

standards and according to national and international authority regulation). 

6.1. The Majority Position 

There is a tendency towards more permissive embryo research within the EU, and 

therefore, it would be inappropriate for the EU institutions to promote a more restrictive 

position (as is being attempted)30. The Treaties of the EU are designed to drive the 

Member States towards a common goal, but this is tempered by the Principle of 
Subsidiarity and Proportionality (or the Council of Europe's Margin of Appreciation). 

These principles are an attempt to fend off the tendency of Community law to creep into 

areas reserved for national sovereignty. The essential basis of Community legislative 

competency is in involving itself in issues that have trans-national aspects and which 

cannot satisfactorily regulated by the actions of member states. Community action 

30 In addition to those Member States that have permissive legislation, Estonia (Embryo Protection and Artificial Fertilisation Act 1997), Hungary (Act on Health Care 1997), Latvia (Law on Reproductive and Sexual Health 2002), and Slovenia (Law on Medically Assisted Reproduction 1997) permit regulated 
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should only be preferred to member state action if this will bring demonstrable 

advantages to the Community (see Dashwood 1996 on EU policy). I have argued that 

there are benefits to harmonised policy, and therefore, that this should follow the 

majority view. 
The message explicit in the above EU/Council of Europe principles is that 

international policy should only override national sovereignty when either there are 
benefits to the European Community as a whole, or that the states' actions would not be 

sufficient in any action31. The minority claim by anti-ES cell research groups that the 

EU should not fund, or even restrict research, should be disregarded. The reason for 

this is that the funds that the EU has at its disposal are European funds, meaning that 

member states may not attach conditions to their contributions in an effort to circumvent 
European decisions (Gruss 2003). Arguing otherwise would go against the present EU 

position; that it has no direct influence either in internal state issues or the regulation of 

medicine or research that do not have common market measures in mind (EGE 2000 

para 1.14). 

6.2. The Minority Position 

States that wish to continue or enact more restrictive measures should be aware 
that they might be denying citizens access to promising therapy. Community law again 
has no place in dictating the democratic decisions of Member States, even when a 

minority view is expressed (i. e. not ruling against the restrictive actions of a state) - 
should therapeutic benefits be forthcoming from ES cell research, there would be no 

sense in the EU enforcing these benefits upon states. But it may become the case that 

citizens within prohibitive borders wish access to the medical treatments. This may be 
dealt with along the lines of the Irish abortion controversy, whereby individuals can 
procure an abortion ex-state according to the rules of free movement and service 
provision. Additionally, states could `label' therapies derived from embryo research 
(Burton 2003) (would this be made clear in IVF treatment also? ). 

embryo research; only Poland and the Slovak Republic seem to prohibit embryo research (see European 
Commission 2003a). 
31 The Treaty of the European Union states that the Community does not have legislative competence in 
the fields of research and medicine, and therefore this implied that protection of the embryo in research 
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A far deeper concern would be states' `conscience', and that a state may prohibit 

research that demonstrate significant public health/medical benefits (Capps 2003). The 

state would then have to make a discussion whether to allow the benefits or continue the 

prohibition, and deny citizens access to such research. These citizens would be denied 

the possibility of benefits because of the restrictive view that a state prescribes to 

(EFBTG 2001 p. 6). In the case of free movement, the danger is that only well-off 

citizens may be able to travel to receive possible therapies, so that certain individuals 

within the EU will be deprived of any medical benefits deriving from this research. An 

alternative way to look at this is that in allowing liberal research, one would place 

patients into a situation where their welfare would depend upon using therapies 

developed under possibly immoral or dubious circumstances - the same clearly applies 

to IVF treatment32. 

Should benefits be forthcoming from ES cell research, would prohibiting citizens 

from accessing those benefits be a matter of state conscience? If a State legitimately 

prohibits research (from the position that human beings, regardless of the biological 

stage of development, cannot be used in any research that is not a benefit to that 

subject), one may be able to in principle draw parallels with the post-War use of 

research ordered by the Nazi party in Germany in the 1930s and 1940s. In both cases 

there is an arguable medical benefit to be gained33. In the latter case, for some, the use 

of the documentation after the event cannot be morally justified, or at least is deeply 

disturbing (Greene 1992; Green 2002). However, should the benefits of SC research be 

realised, then those countries that at present take a prohibitive position will have to 

make a conscientious decision as to whether to endorse the benefits from fundamentally 

reprehensible research. It may be perceived as hypocritical for that State should it 

decide to take advantage of the beneficial effects of such research. 

falls within the competence of national legislation (as is the case of medically assisted procreation and 
voluntary interruption of pregnancy) (EGE 1998 para 2.3). 
32 The main point to realise here is that some immoral acts, such as the Nazi experiments, may have led to 
modem (and beneficial) medical applications (infra fn. 33). But that this differs from the question here 
because I have argued that embryos, unlike those harmed in the Nazi experiments, do not have the same 
status, and therefore the act is only immoral if an agent's human rights are harmed; or a marginal agents 

3quasi 
rights are unjustifiably harmed. 

In the case of Nazi data see Freeman (1992). If one does not conclude that the US's air and space 
superiority is a benefit (which was significantly enhanced by the use of Nazi records and scientists in the 
US), then there are certainly benefits to be found in examples of the use of records in cold-water survival 
and other medical therapy advances. Particularly in Germany and Austria and subsequent to the War, 
there existed a corruption to the development of science directly from the Nazi experiments. This was 
particularly evident in the unwilling association of scientists with genetic and human research (see Capps 
2003; Weale 2001). 
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This is clearly demonstrated in IVF and fertility treatment (which Beyleveld & 

Pattinson have called `hypocritical' 2001 p. 69; also see EFBTG 2001 p. 6). While all 

states allow provision for this treatment, there are some states that prohibit research and 

the freezing of embryos. This is not only a contradictory position (since IVF was 

developed through embryo research) but also dangerous (and expensive) to the woman 

involved, because embryos cannot be frozen, they must be implanted (where they will 

perish anyway, if they do not cause an ectopic pregnancy). Additionally, embryo 

research would possibly remove the need in the future for embryo freezing, because it 

would make the procedure more efficient. It is also argued that embryo research in IVF 

treatment is needed because of unknown risks in the procedure; arguably, if a nation 

offers a service, they may have a duty to ensure that it is of the highest safety standards 

(Connor 2003; Hardy et al. 2002; Henderson 2003)34. 

Prohibitive states may also lose out due to scientific prestige and investment 

affecting the economic status of states (Beyleveld & Pattinson 2001 p. 69). Permissive 

states could likewise benefit from this by implementing liberal regulations to attract 

research that perhaps would not be possible in some permissive states. This is a 

concern for those new states entering the EU, some of which at present have no 

regulations at all. 
In Chapter Two, I argued that if a framework was morally sound as a supreme 

principle (s. 2.1) (I have argued that human rights, if they exist, must be interpreted as 

claim rights, which necessarily limited them to agents), then policies must reflect this, 

regardless of (national) values or interests (see s. 3.2). This means that states that limit 

stem cell research entirely on the status of the embryo (i. e. it has human rights), must re- 

evaluate their restrictive policies, or argue that the status of the embryo resides in 

vicarious reasoning, and this must presumably be based on the democratic consensus of 
that state (Chapter Two s. 8.2). On this basis, it would be unjustifiably paternalistic to 

prohibit both embryo research and free movement of citizens to permissive states (e. g. 
for potentially life-saving treatment). This reasoning equally applies to EU policy, so as 
long as the requisite systems of review are present, then there is no justification to 

enforce a prohibitive stance. Indeed, the purpose of the EU should be to encourage 
systems of review and not to unjustifiably limit state sovereignty. 

34 Tauer (2001) argues that if communities are to practice reproductive technologies, then they have a 
responsibility to ensure that they are proved efficient and that harms are minimised by providing for 
regulated embryo research. 
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7. International Competency 

The international attitude to embryo research seems to point towards minimal 

standards, such as those repeatedly detailed here. If these are in place, then it seems that 

regulation is being sufficiently achieved by the member states (because the state is 

doing what is asked of it). Furthermore, there can be few advantages of prohibiting 

research a priori unless protecting the sentimentality of the minority states is preferable, 

or the defence of the quasi-rights of the embryo presents an advantage itself, because 

the embryo deserves such protection (i. e. in the same way that it is an advantage to 

protect the human rights of born human beings). Briefly turning to abortion, there can 
be little gained by protecting the embryo in the earliest stages of life, because such 

abortions are preferable to later ones, and should be implicitly preferred if the unborn 
has any moral status (where the principle of proportion may come to bear). In the case 

of embryo research, likewise there can be little to be achieved by having a status that 

derives full protection unless research is not preferable to the pseudo-status of the 

embryo. As I have argued here, embryo research does present realistic benefits and a 
justification does exist that places advantages firmly with the prospect of medical 
benefits. 

But when these offend other member state's interests, does the EU or Council of 
Europe have a place to act? The Council of Europe can only act in instances of human 

rights abuses, under the ECHR, and this does not apply to the human embryo. If the 
ECHRB were to be enforced, then those states that allow the creation of embryos 
specifically for research would be in breach of Article 18(2). 

Action by the EU would be highly contestable, since the envisaged medical 
benefits may both benefit individuals and the European Community as a whole in 

progress. Furthermore, under its policy on Public Health, it is highly doubtful whether 
there is any precedent for the EU to intervene (Principle of Subsidiarity). Because of 
the majority consensus, it would be more damaging to involve the European Courts in 

enforcing minority opinions (Principle of Proportionality). These principles should 
only be invoked if the Community considers that a harmonised approach is required for 

effective co-operation and co-ordination; with most states enacting legislation on their 

own initiative (and this seems to be in line with minimal standards), then there is little to 
sanction EU action, unless the Community felt that the embryo was being unjustifiably 
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harmed. The common movements towards permissive legislation seem to suggest that 

this is not the case35. 

The reason for a harmonised policy is mainly to ensure that whatever regulation 

there is, is put under public control, rather than allow states to either have very low 

standards or adopt a laissez-faire attitude. Additionally, there are issues of the large 

amounts of funding available in the EU for research and the nature of international 

borders, whereby citizens are free to transgress national jurisdictions. 

8. An EU Framework: Ethical and Scientific Harmonisation 

A harmonised framework must therefore promote public health within the 

Community, and this can be best served through a generally permissive position. 
Community regulation should: (1) set precise minimal legislative standards of 

protecting human rights and ̀ respecting' the embryo; (2) ensure a system that reviews 

research according to necessity and; (3) ensures public access and accountability for 

research findings (where appropriate). 
This will: (a) protect human rights on points of agreement (it may also be possible 

to regulate techniques that are not contrary to the PGC but are commonly held to be 

unacceptable at present; as long as the restrictions themselves do not contravene the 

precepts of the PGC) and; (b) promote the more popular opinion in areas of 
disagreement. These standards cannot be strictly enforced (or prohibited within the 

community) unless they are clearly contrary to the primacy of human rights, but 

measures should be made to minimise, or at least discuss in the public arena, those acts 

which cause controversy. 
For example, embryo research can go ahead under a common human rights 

framework (as I have defended) but that Community institutions should monitor the 

effectiveness (as compared with other less contentious sources of research material), 
prospects and developments, and review the necessity for research on a case by case 
basis. Furthermore, research findings should be made transparent and accessible to 

other researchers to minimise the need for further embryo destruction. 

35 It is perhaps important to note that if the embryo does come under the proposed Directive, then creation 
of specific research embryos may indeed be prohibited under Article 18(2) of the ECHRB, which is 
evoked by the European Economic and Social Committee with regards to human donors (see Appendix 
Six). (The EESC does not, however, include the human embryo under s. 6.5.2). 

240 



One area of significant disparity is `therapeutic' cloning research. Presently, only 

the UK permits such research, which is converse to the majority community view. This 

does not however mean that the UK should be forced to rescind their view, because 

creating and using embryos for research is not contrary to the PGC as long as the 

research is scientifically reviewed to be necessary for some agent-centred benefit. The 

EU may decide that it cannot fund such research; it may prefer to divert expertise and 

resources to maximising the development of less controversial research. If the research 

became redundant for good purposes, then the UK would self-impose a prohibition on 

such research. If the research is evidently beneficial, then the EU can, should it deem 

necessary, pursue its own research agenda with the use of cloning. However, while the 

benefits are unclear, it may be prudent to place a moratorium on Community research 

funding. 

8.1. Possible Structure of an European Union Harmonised Policy 

It is clear that any harmonisation would be based more on achieving practical 
benefits, rather than reaching any general theoretical agreement on the status of the 

embryo. However, due to limited space, the implementation of practical measures can 

only be briefly mentioned here. European research programmes should concentrate on 

areas that clearly benefit from European-level collaboration (RS 2000). They should 

also promote the interests of the Community as a whole, and not attempt to restrict 

national endeavours unless they contradict fundamental human rights36. 
Because of the plurality within the EU, it is unlikely that a uniform and maximum 

coverage could be achieved. Instead, policy should concentrate on areas of 

convergence, such as non-commercialisation of the embryo, limits on the maintenance 

of in vitro embryonic life, and precise prohibitions covering reproductive cloning, 
hybrids, chimeras and the like - it should morally promote the highest levels of 

scientific research standards37. The Community should include basic measures of 

36 This is evident in the Directive on the Legal Protection of Biotechnological Inventions (98/44/EC) 
which regulated the patenting of research within the Community, but does not comment explicitly on the 
typ pe of research that can be conducted in each Member state (Busquin 2000). 
3 Clearly, there is great benefit for the Community, if it involves itself with issues of pure science, and 
this is evident in the proposed Directive, which in it original draft form, only took a stance on promoting 
these high scientific standards. Arguably, this is not the place to add opinions on moral issues, although 
this is potentially a considerable future part of this Directive. 
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regulation and encourage minimal regulation in each state (and this is an important 

initiative to be sponsored by the Community). There are broad areas of consensus, and 

these should be emphasised in international harmonisation to promote public health 

(Nielsen 1996; Evans & Evans 1996). Research that satisfies these common standards 

should be eligible for research funding from the EU (with other caveats; these should be 

`low' in the sense of out-rightly prohibiting, and of expressly regulating, a narrow range 

of practices which are generally acknowledged to be controversial in a sense which is 

relevant to the public interests; Evans & Evans 1996 p. 214). This leaves individual 

states free to exceed the threshold or not, should they so choose38. 

For a harmonised framework to operate there is a need to agree on scientific 

evaluation and reporting. The easiest means of achieving this in the EU would be for a 

central organisation to assess, store and disseminate scientific findings for research that 

it funds on an equitable basis. This, like the UK's stem-cell bank, could also be a 

depository for SCs, allowing access to the biological materials, as well as ethical and 

scientific review and monitoring. Cell lines should be fully characterised to allow 

appropriate access to scientists (instead of the situation in the US where cell lines are 
held back because of a lack of specification and characterisation; Holden & Vogel 

2002b; Kennedy 2003). The lines should be standardised so that means of derivation, 

isolation, and culture can be uniform and comparable (Zerhouni 2003). Training should 

also be provided to facilitate uniform collection and use of cells that are issued or 
deposited. 

The areas of divergence cannot be dealt with at an international level without 
imposing upon sovereign interests. While there are clear differences (for example, 

concerning therapeutic cloning and the creation of research embryos), there are also 
differences in the research purposes and requisite medical benefits. It would be better 

38 Under the Public Health of the Community Policies no state is prohibited from `... maintaining or 
introducing more stringent protective measures' (Title XIII: Public Health; Article 152; Consolidated 
Version of the Treaty Establishing the European Community; Part 3: Community Policies, 4(a)). Evans & 
Evans argue that harmonisation should be on a permissive, rather than prohibitive approach, so that what 
is not specifically forbidden it is assumed to be permitted (1996 p. 241). This has the benefit of ensuring 
that states with permissive policies are not bound by a harmonised EU policy, and which prohibitive 
states can exceed, should they wish. This has the limitation of not having any remit to prohibit those acts 
(such as reproductive cloning) that are generally rejected. I would argue that the EU institutions should 
not have a laissez fair attitude with such acts, and instead should ensure that such acts are flagged as 
contentious and unjustified, unless they are subject to national oversight (thus ensuring that at a minimum 
these acts are discussed and appropriately regulated). Essentially, the implicit claim is that if a state is 
willing to sanction an act that is not covered by the EU policy, then national review and public 
transparency should be in place to highlight the state's intentions. 
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for states to regulate such matters themselves, because interference by the Community 

(with its divergent views) may well confuse the matter. 

National and international review is necessary to: (1) ensure that research is in 

line with national standards; and (2) at the ethical level, agreeable to international 

standards. The reason for this is that if national regulations are to be set at a minimal 

level according to Community requirements, then the Community needs to be confident 

that these standards are met through its own review mechanisms. But also, additional 

measures may be applied within national borders, and this will require its own review 

mechanism; furthermore, there may be salient issues specific to national or international 

agendas, and these should be supervised accordingly. Both levels of review will ensure 

that cells used in national and international contexts (import and export) are of the 

highest standard. 

One could favour the directing of funds for AS cell research towards those 

member states opposed to ES research. The problem would be, however, that there 

might be equally favourable research in AS cells in states that are also amenable to ES 

research. SC research not only involves important ethical questions regarding the status 

of the embryo and social questions associated with medical care (public health), but 

because of its link to embryo research, it also converges with several other areas of 

public sensitive research, namely those related to reproduction (Cohen 2001 p. 209), 

cloning and gene therapy. 

There are benefits for Community policy, not only in the benefit to public health 

but also of the special influence international review can offer. If the EU is to fund ES 

cell research, the review should find it necessary and the most effective form of 

research, as judged against feasible alternatives. If less contentious alternatives are not 
forthcoming, the EU should direct funding to spare embryos (most agreed upon) and 

parthenotes (if they prove useful in this research) before considering creating embryos. 
Furthermore, there are issues what such research should promote. Clearly, basic science 
will be the immediate research goal, but after that, rare disorders (which have been 

traditionally short of industry funding; Bonatta 2002; Saha & Saha 2000; Terry et al. 
2001) may be concentrated on (as the EU is not primarily concerned, and may 

counteract primary funding in moneymaking research). It should also be convinced that 
there is a realistic and medical benefit in the research. 
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Conclusion 

The discussions regarding harmonisation on a European stem cell research policy 

have focused on the status of the embryo and the reasons for or against using it in 

research (both scientific and moral). From these debates, there is the suggestion that 

because of the lack of conformity in opinions, a compromise policy supporting both 

views is nigh on impossible to achieve. The question that I have attempted to address 

here, therefore, is whether it would be unjustifiable to enforce any one particular will, if 

it could be argued that such measures would benefit the Community policy on public 

health. 

I have argued that there are good reasons to create a harmonised stem cell 

research environment in the EU; and furthermore, that harmonisation should take an 

overall permissive stance in allowing embryo research for this purpose. However, 

because of the plurality of opinions in the EU, a compromise position should be 

assumed. This is in line with the gradualist position (although I do not comment here 

on later foetal development), rather than the other positions of `pro-life' (because the 

embryo does not deserve full rights at the 6th day of development); or `pro-choice' 

(because there should be minimal restrictions and not a limitless choice). 
The overriding principle is that if research is directed towards realistic benefits 

and is necessary (on a needs-calculus analysis), then the precautionary status of the 

embryo can be overridden. The balance is achieved by: (1) measures that `respect' the 

embryo; (2) promoting minimal legislative standards in Member States and; (3) 

directing funds towards only those research protocols that are agreed upon by the 

majority. This does not mean that member states cannot go beyond these minimal 
standards or that certain acts should a priori be prohibited. 

Harmonisation should ensure that a common moral consensus (norms) is attained 
(i. e. human rights). But, this would mean that human rights, as defined here, cannot 
apply to the human embryo (which would impact upon abortion legislation). 
Furthermore, as a practical measure, precise terminology (learning from other attempts 
to legislate in this field) should be used in future legislation, to avoid the already evident 
loopholes. This should all be directed at providing minimal standards that provide a 
regulatory environment within the Community for progress in public health through 
therapeutic stem cell applications. 
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The difficult case is the creation of an embryo (by any means) specifically for 

research, which, although not a research practice that is universally condoned, is 

supported in the minority. This act attracts widespread condemnation, but I have argued 

that it does not violate the status of the embryo. Furthermore, this research may benefit 

ES cell research progress. 

I have argued that prohibitions that are based on a rejection of certain types of 

research given the status of the embryo have no philosophical basis. So should these 

acts be banned on the basis of `respect'? This should consist of the elements of respect 

that ensures that human embryos have a status above that of mere tissue (which the 

precautionary status demands). But again, banning research on this ground when there 

are benefits to be gleaned therefrom would erroneously inflate the precautionary 

principle. If the EU takes its role seriously, it cannot enforce restrictions that are not 

within its competence (and therefore should invoke the principle ofsubsidiarity). 

The easiest means of dealing with this discrepancy in creating minimal standards 

and acknowledging prohibitive positions, is to appreciate (indeed demand as part of the 

minimal standards) that states have their own means of ethically judging such research 

and the criteria detailed in this thesis. Accordingly, the principle of subsidiary/margin 

of appreciation should allow such states to proceed. This would be a key role of the EU 

policy - to promote such review mechanisms (which would be in line with the principle 

of proportionality, which provides that states are better placed to regulate national 
legislation in controversial areas). Indeed, it is clear that where such research does 

occur, extensive ethical discussions have taken place within that state. Furthermore, the 
EU should then take measures that are within its field of competence, namely within its 

duty to promote public health. In light of this, the EU should fund research that accords 

with the majority view (accepting that embryo research is not to be rejected per se) and 
therefore should introduce a regulatory authority to oversee funding and monitor 
progress, in order to assess the necessity for research. 
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Conclusion 

The debate on embryo research is vital to the discussions regarding harmonisation 

of European policies in stem cell research given: (1) the benefits that may derive from 

stem cell research; (2) questions regarding the necessity use of embryos in research and; 

(3) the status of the human embryo and its relation to other agents. In Chapter One I 

argued for a `dual track' approach to both ES and AS cell research. This has given rise 

to the suggestion that even if a harmonised policy is necessary for the promotion of 

public health in the Community (as I argued in Chapter Five), it would either be too 

difficult to achieve, or would unjustifiably infringe upon Member State sovereignty. 

Such opposition is guided by the two most prominent positions, anti- and pro- embryo 

research, which are central to the acceptance of the benefits of this research in any 

particular member state. 

I have argued to the contrary, from the premise that the EU derives moral norms 
from human rights, which are expressed in national and international law. From this 

premise, I argued that human rights are in fact claim rights, and the nature of claim 

rights, as rights protecting the important needs of agents, means that they can only 

properly be held, and held equally and to the fullest extent, by human agents. This 

thesis does not claim that there is a common morality that should be accepted by all; 
instead, I claim that there is a rational account of human rights and human agency, 

which should be accepted given the indisputable adherence to the notion of human 

rights in Community law and policy. This fundamental reliance should lead the 

Community to resolve its differences, and as a whole to guide its actions, specifically 

with regard to the human embryo, in line with the PGC. Again, this is not based on a 

consensus view, although it does follow from a rational understanding of human rights. 
Therefore, in Part One of Chapter Four, I argued that the EU's legal resolutions with 

regards to the issue of abortion could be interpreted as supporting the precepts of the 
PGC. This meant that non-agents could not be considered the claimants of human 

rights, and accordingly I rejected the argument that `dignity' (properly understood as an 

agent-centred value) could protect the embryo, because it should be understood as a 

value only applicable to agents. 
Therefore, the human embryo, lacking the necessary and sufficient capacities of 

agency, could not have human rights and could be used in destructive research, despite 
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arguments emphasising its value as a human being or a potential agent. However, such 

research should be restrained in two ways (discussed in Chapter Three). Firstly, the 

human embryo should be considered as a (precautionary) marginal agent, because its 

agency cannot be ruled out entirely based on ontological evidence; and this may be a 

form of `dignity' specific to human beings because of their tendency (as a species) for 

(potentially) acquiring the capacities of agency. Thus, policies that may place the 

human embryo in the way of harm must include a needs-benefit calculus based solely 

on its intrinsic status. The needs-benefits calculus is based on the proposed benefits to 

actual agents, but progress to this goal cannot be permitted to proceed unchecked; 

accordingly, thought should be given to the necessity for, and alternatives to 

controversial research. Secondly, unimpeded research would likely infringe upon 

others' sentimentalities, and therefore `respect' may function to curb certain actions - 

researchers would not be permitted to do as they wish, but would be subject to the same 

review mechanisms as for the embryo's precautionary status. As such, it is permissible 

to pursue research that is necessary and that cannot be achieved by any comparable 

alternative. 

Clearly, opposition will persist from anti-embryo research groups as to the use of 
human embryos in research in stem cell research, even if there are good reasons for 

using them and there is no available alternative (or less likely agent, on which research 

could be conducted). However, I argued that this is a minority view, at least as 

expressed within the policies of Member States (in Chapter Four), and therefore the 

progress of research should be permitted (or at least not prohibited by Community 

measures since this would be overly paternalistic). Furthermore, a fully centralised 

regulatory framework would be too restrictive in prohibiting certain state-sanctioned 

activities (namely therapeutic cloning and creating chimeras), and therefore minimal 

measures would bring certain Community-wide benefits while not overstepping the 
legislative competence of the EU. Significantly, this would not prevent those states that 

wish to from implementing more restrictive measures, as long as those states realised 
that free movement of citizens within the Community might allow them to procure the 

potentially beneficial therapies from more liberal states. Moreover, generally supported 

aspects of embryonic stem cell research should have Community backing in pursuance 

of (beneficial) public health goals. 
Those acts that are not acceptable (to a majority) in an EU policy (such as 

therapeutic cloning and chimera research), should not be prohibited out of hand. 
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Instead, the EU should ensure that such matters are publicly disclosed and discussed; 

and therefore should a state wish to promote such research, it should proceed according 

to democratic consensus (and at least public regulatory oversight). 

There are, it was argued, three pivotal and practical roles for the institutions of the 

EU that would assist in the provision of public health and future legislative discussions 

(Chapter Five). Firstly, the Community should allocate funding for embryo research 

and stem cell projects that will benefit the Community and its role in promoting public 

health measures. This would require, secondly, minimal standards to be enforced (or at 

least encouraged) in Member States (and those states joining) so that trans-national 

activities can be overseen (such as import and export) and research can be assessed and 

funds allocated to accord with generally accepted practices. Finally, ethical review 

would be necessary at a national and international level to ensure compliance with state 

and Community law, and to provide the means to assess the necessity for and alternative 

means of undertaking such research. 

Although there are other issues worthy of investigation, instead I have 

concentrated on primary issues regarding stem cell research, where the predominant 
debate in the EU concerns the status of the embryo. This thesis offers a framework that 

grounds an ethical, harmonised Community policy on embryo research; however, 

further work is necessary in order to address secondary issues that will affect the 

Community, such as patents and possible exploitation of vulnerable populations. These 

may be solvable through incorporating issues of concern into the framework that I have 

argued for here, but the precise nature of the theoretic and practical implications of this 

proposal will require further work. 
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Glossary 

Abortion Spontaneous or induced termination of pregnancy. 

Blastocyst An early stage in the development of embryos, when (in mammals) the 
embryo is a spherical body comprising an inner cell mass that will 
become the foetus surrounded by an outer ring of cells (trophoblast) 
that will become part of the placenta. 

Blastomere One of the (totipotent) cells formed by division of the fertilised egg 
making up the blastula. 

Carcinoma Any of the various types of cancerous tumours that form in the 
epithelial tissue, the tissue forming the outer layer of the body surface 
and lining the digestive tract and other hollow structures. 

Chimera A chimera; a tissue containing two or more genetically distinct cell 
types, or an individual composed of such tissues. Individual made up of 
two or more genetically distinct cell lines. 

Chromosome One of the threadlike "packages" of genes and other DNA in the 
nucleus of a cell. Different kinds of organisms have different numbers 
of chromosomes. Humans have 23 pairs of chromosomes, 46 in all: 44 
autosomes and two sex chromosomes. Each parent contributes one 
chromosome to each pair, so children get half of their chromosomes 
from their mothers and half from their fathers. Heritable determinant of 
the phenotype. The fundamental physical and functional unit of 
heredity, which carries information from one generation to the next. 

Cloning (1) the isolation and characterisation of DNA segments coding for 
proteins (genes) using carrier pieces of DNA called vectors; or (2) the 
asexual reproduction of a new human organism that is, at all stages of 
development, genetically virtually identical to a currently existing, or 
previously existing, human being. 

Conceptus The product of conception, including the embryo proper and extra 
embryonic tissues. 

Cryopreservation Storage by Freezing. Usually to store embryos created by NF. 

Culture Tissue or cells multiplying by asexual division, grown for 
experimentation. 

Cytoplasm The material between the nuclear and cell membranes. 

Differentiation The changes in cell shape and physiology associated with the 
production of the final cell types of a particular organ or tissue. 

Diploid The state of having each chromosome in two copies per nucleus or cell. 
A cell having two chromosome sets, or an individual having two 
chromosome sets in each of its cells. 

DNA The chemical inside the nucleus of a cell that carries the genetic 
instructions for making living organisms. 
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Ectoderm The outer of the three germ layers of the embryo. Gives rise of the 
nervous system and sense organs, teeth and lining of the mouth and to 
the epidermis and its associated structures. 

Ectopic The development of the foetus at any other site other than the uterus. 
Pregnancy 

Embryo An organism in the early stages of development. 

Embryo Proper Sometimes used to define the part of the conceptus that will develop 
into the foetus from those cells which will support its growth. 

Embryo Splitting (Artificial) dividing of an early (pre-) embryo into one or more embryos 
by the separation of the blastomeres. 

Embryonic Germ Cells that are derived from the primordial germ cells of the 
Cell embryo/foetus. 

Embryonic Stem Pluripotent cells derived from the ICM of a blastocytst embryo 
Cell 

Endoderm The inner most of the three germ layers. Gives rise to the lining of most 
of the alimentary canal and its associated glands, the liver, gall bladder, 
and pancreas. It forms the lining of the bronchi and alveoli of the lung 
and most of the unary tract. 

Enucleate To remove the nucleus of a cell leaving it intact and competent to 
accommodate a foreign nucleus. 

Epigenetic/ The process of turning genes on and off during cell differentiation. It 
Epigenesis may be accomplished by changes in (a) DNA methylation, (b) the 

assembly of histone proteins into nucleosomes, and (c) remodelling of 
chromosome-associated proteins such as linker histones. 

Extra-embryonic The membranous structures that surround the embryo which contributes 
tissue to the placenta and umbilical cord. 

Fertilisation The process beginning with penetration of the secondary oocyte by the 
spermatozoon and completed by fusion of the male and female pro- 
nuclei. 

Foetus Mammalian embryo during that later stages of development with in the 
uterus. 

Gamete A reproductive cell (egg or sperm). A germ cell having a haploid 
chromosome complement. Gametes from parents of opposite sexes fuse 
to form diploid zygotes. 

Gene The functional and physical unit of heredity passed from parent to 
offspring. Genes are pieces of DNA, and most genes contain the 
information for making a specific protein. 

Genome The entire complement of genetic material in a chromosome set. 
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Genotype The specific genetic composition of a cell, either of the entire cell or 
more commonly for a certain gene or a set of genes. The genes that an 
organism possesses. 

Germ Layer Any one of the three distinct types of tissue found in the early states of 
embryonic development (see ectoderm, endoderm and mesoderm). 

Graft-versus- Immune reaction of the body to bone marrow transplantation and blood 
Host Disease transfusions. 

Haploid The state of having one copy of each chromosome per nucleus or cell. 
A cell having one chromosome set, or an organism composed of such 
cells. 

Hybrid A progeny individual from any cross involving parents of differing 
genotypes. Offspring of unlike parents 

Hydatidiform A collection of fluid filled sacs that develops when the extra-embryonic 
Mole membranes degenerates in pregnancy. The embryo dies and a 

malignant condition may subsequently develop. 

Implantation (or nidation) the attachment of the early embryo to the lining of the 
uterus, which occurs at the blastocyst stage. 

Immune Reaction Response of the immune system to antigens (a foreign 
(response) substance/organ/tissue/infection) to provide an ability to resist infection. 

In utero Occurring in the uterus. 

In vitro The union of an egg and sperm, where the event takes place outside the 
body and in an artificial environment (the literal meaning of "in vitro" is 
"in glass"; for example, in a test tube). In an experimental situation 
outside the organism. Biological or chemical work done in the test tube 
(literally in glass) rather than in living systems. 

In vivo In a living cell or organism 

Inner Cell Mass Centrally located cells within the blasocyts which give rise to the 
(ICM) embryo proper. 

In vitro An artificial process where an egg is fertilised (in vitro) with a sperm 
fertilisation (IVF) outside the uterus. 

Karyotype The chromosome complement of a cell. 

Mesoderm Middle of the three germ layers of the embryo; origin of all connective 
tissue, all body musculature, blood, cardiovascular and lymphatic 
systems, most of the urogenital system, and lining of the pericardial, 
plural, and peritoneal cavities. 

Meiosis The division of a haploid genome into a diploid state. The diploid 
number of chromosomes is restored in fertilisation. 

Mitosis Cell division where a single cell produces two genetically identical 
daughter cells. 
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Multipotent Capacity to divide into one or more phenotypically distinct cells. 

Neurone Nerve cell and one of the basic functional units of the nervous system. 

Nucleus The membrane bound organelle containing the genome of a cell 
organised into chromosomes. 

Oocyte Cell in the ovary that undergoes meiosis to form the ovum. Oocyte is 

often used to denote the ovum as well, because the final stage of 
meiosis only occurs when the oocyte has been activated by fertilisation. 

Ovum The mature female egg cell. 

Parthenogenesis The development of an ovum without sperm. 

Phenotype (1) The form taken by some character (or group of characters) in a 
specific individual. 
(2) The detectable outward manifestations of a specific genotype. 
(3) The observable attributes of an organism. 

Placenta An organ within the uterus by means of which the embryo is attached to 
the wall of the uterus and to provide nourishment, eliminate wastes and 
exchange respiratory gasses. 

Pluripotent Cells that can generate all the cell types in a foetus and are able to self 
renew. 

Pre-embryo (Sometimes used to) refer to the embryo before cellular commitment 
occurs (normally cited at around the 14`h day or the development of the 
primitive streak). 

Primitive Streak The region of the embryo that proliferates to produce the mesoderm 
cells that spread outwards between the layers of the ectoderm and the 
endoderm. 

Potency An ability of a cell to differentiate and divide by cloning itself. 

Reproductive Production of a cloned human embryo, formed for the (proximate) 
Cloning purpose of initiating a pregnancy, with the (ultimate) goal of producing 

a child who will be genetically virtually identical to a currently existing 
or previously existing individual. 

Somatic cell A cell that is not destined to become a gamete; a cell whose genes will 
cannot be passed on to future generations. 

Species (1) A group of organisms belong to the same biological species if they 
are capable of interbreeding to produce fertile offspring; (2) Organisms 
are classified in the same species if they appear identical by 
morphological (anatomical) criteria. 

Sperm Cells that are capable both of perpetuating themselves and of 
undergoing differentiation into one or more specialised types of cells. 

Syngamy The final stages of fertilisation in which the chromosomes from the 
male and female gametes come together to form the zygote. 
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Teratoma Tumour containing a number of tissues not normally found at that site. 

Therapeutic Production of a cloned human embryo, formed for the (proximate) 
Cloning purpose of using it in research or for extracting its stem cells, with the 

(ultimate) goals of gaining scientific knowledge of normal and 
abnormal development and of developing cures for human diseases. 

Totipotent Cells that can differentiate into all the cells of the conceptus and 
therefore generate an entire organism. 

Trophoblast Outer most layer of the blasocytst in mammals and will develop the 
extra-embryonic tissues. 

Tumour Abnormal growth of tissue which may be benign (does not invade 
adjacent tissue or spread to distant sites) or malignant (invades and 
destroys the tissues in which it originates and can spread to other sites). 

Umbilical Cord The strand of tissue connecting the foetus to the placenta. 

Uterus (womb) The part of the female reproductive tract that is specialised to 
allow the embryo to become implanted. 

Viable Capable of living a separate existence. 

Zygote The diploid cell that results from the fertilisation of an egg cell by a 
sperm cell. The unique diploid cell formed by the fusion of two haploid 
cells (often an egg and a sperm) that will divide mitotically to create a 
differentiated diploid organism. 
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Appendix One 

Foetal and Cord Blood Stem Cells 

1. Foetal Stem Cells 

This account continues from the end of the second week, and is termed as the late 

embryonic stage. Once implanted in the uterine lining, full development commences 

with the development of a faint groove along the surface of the embryo (the `embryo 

proper' is made up from the cells of the epiblast) called the primitive streak and signals 

the symmetrical development of the embryo. Between the 10`h and 14`h day, primordial 

germ cells can be isolated from the gonadal (genital) ridges. At around this point, these 

cells are the only remaining pluripotent cells in the embryo and are the progenitors of 

the female and male germ cells. The primordial germ cells migrate to populate the 

gonads, and will eventually form the gametes. 
Gastrulation begins around the 16 ̀h day - the formation of distinct cellular layers 

from the epiblast via cell migration that establish all three germ layers: the endoderm 
(forms gut and gut derivatives) and mesoderm (skeleton, voluntary muscle, skin, urinary 
system and parts of the genital system, inner lining of the body and dermis); the epiblast 
itself becomes the ectoderm which forms the parts of the epidermis and cells of the 

central nervous system. The embryo at this point resembles a flat pear-shaped disc. 
On the 17thday the notocord begins development, which will become the axial 

skeleton. On day 20 the somite cells start to form the segmental organisation of the 
body of the embryo. Organogenesis begins at the end of the third week. The neural 
plate forms, and at day 27 neurulation is complete, consisting of an enclosed neural tube 
(this will become the spinal cord; at one end the tube will form the anterior neuropore 
which will become the head of the embryo). By 28 days, the beginning of eye and ear 
development can be seen at the neuropore. The cells of the mesoderm differentiate into 
blood cells and blood vessels; the beginning of the heart's functional development is 

evident (between the 19thand 26thday). 
At the end of the fourth week the embryo begins to look like a 'foetus'; with a 

head, limbs (and tail, signalling its evolutionary heritage). Internally, the primitive 
skeleton develops. Embryonic folding, that began around the 22 nd day, is complete and 
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yields a three-dimensional embryo that is enclosed in the amniotic sac. From around 

the 28`h day onwards all other rudimentary organs begin to develop. Some begin to 

fully function: notably the circulatory system and heart. At around the 42nd day the first 

signs of the cerebral cortex are discernible and the umbilical cord is fully formed. The 

embryo has a face and rudimentary arms and legs with digital rays. 

There is general agreement that the foetal stage commences at around 56 days'. 

By this point most of the organs and systems of the body are formed. The foetal stage 

sees the maturation of these organ systems and net growth 2. 

The foetal period is devoted mainly to the maturation of the organ systems and to 

growth, and is divided into three 3-month trimesters (1": 1-3 months; 2 nd 4-6: P 7-9). 

It has not yet been possible to keep alive a foetus born before 22 weeks, and foetuses 

born before 28 weeks have a high morbidity. All of the organ systems are present at 8 

weeks but only the heart and blood vessels (4h week) are functionally circulating blood. 

Most have full or rudimentary functionality by birth, with some notable exceptions: this 

accounts for the prolonged helplessness of human infancy in comparison with other 

mammals. The most slowly maturing organ of humans, and one that largely sets the 

pace of infancy and childhood, is the brain. 

Human embryonic germ (EG) cells can be isolated from the primordial germ cells 
(Shamblott et al. 1998; also see Stewart et al. 1994; & Durcova-Hills et al. 2001). It 

would seem that the time of derivation of the cells alters their developmental potential, 

which may be a result of genomic imprinting (Durcova-Hills et al. 2001). 

In chimeras, EG cells can contribute to a number of tissues as well as the genn 
line. In animal models they have derived in vitro a number of tissues. These cells in 

vitro, are self-renewing over a number of generations, and evidently pluripotent, and so 

can be coaxed into forming any cells of the organism (several cell types in animal 
models, including cardiac muscle, have been differentiated in vitro; Durcova-Hills et al. 
2001). 

1 Although there is disagreement; See for example Lee and Morgan (2001) pp. 58-64. 
2 It also the case that mere biological 'will' (or simple tendency in the nature of things) is not sufficient 
for agency by itself: 'The foetus is not thought of nowadays as an inert passenger in pregnancy but, 
rather, as in command of it. The foetus, in collaboration with the placenta, (a) ensures the endocrine 
success of pregnancy, (b) induces changes in maternal physiology which make her a suitable host, (c) is 
responsible for solving immunological problems raised by its intimate contact with its mother, and A 
determines the duration of pregnancy' (Findlay 1984 p. 96). This however only attributes 'biological 
agency' to the embryo/foetus. It cannot be taken for granted that there is a rational will at work (that it is 
taking responsibility for its own interest, and is aware of, and capably of acting on them), and not only a 
state of nature. 

317 



At present, EG cells differ in situational, morphology and functionally distinct 

ways from their ES counterparts, casting doubt on the assumption that they are of the 

same type as ES cells. The main difference is that when the EG cells are implanted into 

early mouse embryos, they are apt to develop abnormally (Hadjantonakis & 

Papaioannou 2001). This is thought to occur because the genes of the EG cells lack 

certain modifications needed for their normal activity during development (Steghaus- 

Kovac 1999)3 . The changing epigenetic state of imprinted gene in EG cells may render 

them less suitable than other cells for use in cell and tissue therapy (Onyango et al. 

2002). On the other hand, as Durcova-Hills et al. (2001) point out, reports of defects in 

some EG cell derived chimeras do not necessarily mean that all EG-derived 

differentiated tissue will show the same abnormalities. 
Stem cells isolated from the foetus are biologically similar to ES stem cells (Wu et 

al. 2002). Foetal neural stem cells have been taken from mice and genetically altered 

(to produce the cancer-killing immune chemical interleukin 12) to attack brain tumours 

in mice (Ehtesham et al. 2002). These cells do appear to have a limited culture life, but 

they also do not seem to produce carcinomas (Rosenthal 2003). 

Human neural stem cells have also been coaxed to form committed neurones after 

specific chemical treatment in vitro and then implanted into live animals' brain or spinal 

cord (Wu et al. 2002). At present it is not known whether these transplanted cells are 

functional or remain long-term, or have a capacity to form tumours. Human foetal stem 

cells are extremely difficult to obtain in sufficient quantities and quality for transplant or 

research (Svedsen & Smith 1999). 

Additionally, amniotic fluid may contain stem cells (In't Anker et al. 2003). 

Researchers have isolated cells that express tell-tell markers of pluripotent stem cells 
(see Donovan 2001); and differentiated them in vivo (In 't Anker et al. 2003). 

3 These reversible modifications are imprinting, stable and heritable epigenetic modifications leading to 
monoallelic expression of some genes (the mechanism is responsible for such essential genon-Lic features 
as female X chromosome silencing). The process alters the DNA by selectively silencing the DNA 
without alteration to the actual sequence. Importantly, this process controls the expression of genes in 
differentiating cells so that diverse appearance and function can be obtained in tissues. A wiped clean 
genome therefore corresponds to a totipotent cell, and subsequent programming will define the fate of 
that cell (Lane et al. 2003; Reik & Dean 2002). The problem therefore arises that if cells are isolated 
from the germ cells then the imprints may be absent or mismatched, so that either both copies of the 
parental genes are either expressed or both are inactive. This can seemingly cause development 
problems, and are thought to be the cause of the high incidence of premature fatality and developmental 
abnormalities in offspring created by somatic cell nuclear transfer (Reik et al. 2001). 
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There is general agreement in policy with regards to foetal research and cord 

blood research on stem cells. The following outlines the most salient factors in these 

types of research. 

There is relatively little formal information regarding the policies of research on 

foetuses in vitro available in English. Generally, however, there seems to be a similar 

paradigm internationally (which can be implicitly gleaned from the Advisory Reports). 

Two forms of regulation are found in the Netherlands (Embryo Act 2001) and the 

United Kingdom (Polkinghorne Report 1989); the first is a legislative act, the latter a 

voluntary code ofpractice. The latter will be used to illustrate this common approach, 

since it is at present the most detailed account of this type of research (and the former, 

as with other available codes, regulations or policies, does not substantially differ). 

The Polkinghorne Repore relates to the foetus, whether in vitro and in utero (2.4). 

The live foetus cannot be used in research unless it carries a minimal risk of harm, or if 

greater risk than this is involved, the action is, on balance, for the benefit of the foetus 

(para 3.2). Only the dead foetus can be used in research (p. 22, para 1.1(b)). The 

decision to carry out an abortion or management of the pregnancy cannot be a 

consideration of the subsequent use (p. 22 paras 3.1 & 3.2) (see Appendix Five on 
Abortion in the Member States). Furthen-nore, consent to a termination must be reached 
before consent is sought to use the foetal tissue (p. 23 para 4.2). Written consent should 
be obtained from the mother before any research takes place (p. 23 para 4.1); and all 

research must be evaluated by a local ethics committee (p. 24 para 6). 

The general pattern of EU regulation (where it is explicit) states that where foetal 

research is permitted (and this is unanimously permissible only on dead foetuses and 
with the informed consent or veto of the mother; Wert et al. 2002), it is normally an 
unequivocal condition that the research and researcher are entirely separated (to a more 
or less degree) from the context of the abortion. This is normally achieved by allowing 
no access to the woman by the researcher, and the decision to terminate being made 
prior to any consent to donate tissue (there is sometimes a `waiting period' between an 
elective abortion and giving consent for research). Sometimes a more specific 
limitation is included, that the woman should not be able to designate the recipient of 
the cells (Wert et al. 2002). As with embryo research, the commercialisation of foetal 

4 Polkinghorne, John. 1989. Review of the Guidance on Research Use of Foetuses and Foetal Material. 
HMSO: London. This replaced the Peel Report. 1972. The Use of Foetuses and Foetal Material for 
Research. HMSO: London. 
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derived cells is generally not endorsed, and approval for experimental use must be 

reviewed by a relevant ethics committee. 

These views are expressed by Advisory Bodies that comment on such matters, 

and in general, if these general provisions are followed, there are no new or 

unrecognisable concerns with this type of research (see: ABC 2002a; EK 2001; FIGO 

1997; HNBC 2002; HCN 2002; DCE 2002; SRC 2001; & SMER 2002). 

2. Cord Blood Stem Cells 

UCB contains a number of normal biological constituents. The various 

phenotypic stem cells are identified as a small percentage of the total volume of UCB, 

which also contains red cells (erythrocytes), platelets, white cells (leucocytes), and other 

normal (unrelated) biological elements, as well as any contaminants (such as viruses, 
bacteria and maternal blood), suspended in the plasma. Cord blood has a higher 

proliferative capacity than cells obtained from the bone marrow and peripheral blood 

and is often used successfully in reconstituting a patient's deficient or compromised 
haemopoietic (blood) system caused by a rare genetic condition or disease or to recover 

post-cancer therapy'. 

The cells of the haemopoietic system share a common lineage in that they all 

originate from an ancestral stem cell. The common parental cell is the multipotent 
haemopoietic stem cell (HSC)6, which is able to differentiate into the cells typical of the 

lymph/haemopoietic system. All blood cells derive from HSCs via secondary 

multipotent progenitor cells and tertiary myeloid (common myeloid progenitors) and 
lymphoid (common lymphoid progenitors) stem cells (two related lineages leading to 

the cell constituents of the myeloid7 system and the lymphatic system). The final 

hierarchically ordered unipotent progenitor cells (differentially limited to a single cell 
lineage; e. g. Pro-B cells) or progenitors that produce very few different phenotypes 

5 Other constituents of the cord blood can be used in therapeutic treatment. For example, foetal 
hacrnoglobin, which is particularly oxygen rich, can be used in treating critically '11 from intensive care 
units (Bhattacharya et al. 2001). 
6 Which exists as two classes: long-term-HSC (LT-HSC) (which self-renews for the life of the host) and 
short-term-HSC (ST-HSC) (which retain self-renewal capacity for approximately 8 weeks) (Weissman 
2000b; Reya et al. 2001). The ST-HSC derives from the LT-HSC. 7 Related to the bone marrow that produces all constituents of the blood. 8A network of vessels that forms the fluid connection between the tissues and blood system. 
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(such as granulocyte macrophage precursors, from which dendritic cells, granulocytes 

and macrophages are derived), are directly responsible for the derivation of the blood 

cells. It is also speculated that 'true' pluripotent 9 stem cellslo, similar to mesenchyrnal 

stem cells isolated from bone marrow, may exist in the cord blood (for review, see: 

Pittenger & Marshak 2001; Bianco & Robey 2001). 

While the presence of a cord blood pluripotent stem cell remains elusive, 

therapeutic treatments presently exist using the multipotency of the HSC to reconstitute 

the host lyrnph/haemopoietic compartment. However, it is not clear whether 

reconstitution is achieved by cord blood HSCs (either multi- or pluripotent) or some 

other stem cell 'contaminant' (i. e. freely circulating mesenchymal stem cells). 

'Purified' UCI3 is always contaminated to an extent, and therefore it remains to be 

conclusively shown whether a single HSC is capable of regenerating both blood- 

associated cells and novel cell types, thus be truly pluripotent (Wulf et al. 2001). 

There are few ethical concerns with the collection and research using cells from 

cord blood, and this is reflected in the national advisory bodies almost universally 

promoting such research" (see: ABC 2002a; FIGO 1997; EK. 2001; HNBC 2002; HCN 

2002; DCE 2002; SRC 2001; SMER 2002; NCB 2000). The lack of contention in the 

use of umbilical cord blood cells has been often quoted by anti-ES cell research 

positions, but like all stem cell research, the results are far from conclusive, and 

therefore is generally promoted concurrently with other avenues of research. 

9 These stem cells can differentiate into all the cells of the organism but not the placental support tissue. 
'0 The existence of such cells is yet to be demonstrated and their hypothetical presence is extrapolated 
from the identification of such cells from related and unrelated somatic environments. There is evidence 
to suggest that such cells are not present in umbilical cord blood; although it has been reported that it is 
possible to isolate stem cells in human peripheral blood capable of differentiation into skin, liver and 
intestinal tissue (Hows, J. personal communication). " There are concerns as to the timing of collection, storage and use of cord blood stem cells (Kniietowicz 
2001; Hows 2001; Smith & Thomson 2000). In the development of UCB transplantation it has been 
emphasised that there would be an advantage to setting up minimum standards of storage and agreement 
on international aspects that protect the infant donor and the mother and the effects this has on their 
consent. In the context progress has been made in setting up registries for finding immunological 
matches and programmes with the aim of creating a standardised system of accreditation officially 
recognised across Europe. These prograrnmes are centralised in order to maintain the same strictness, 
criteria and standards in different European countries. 
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Appendix Two 

Gewirth Argument for Human Rights from the Content of Agent 

Action 

In Reason and Morality (1978) Gewirth argues that: 

... every agent, by the fact of engaging in action, is logically committed to the acceptance of 
certain evaluative and deontic judgements and ultimately of a supreme principle of morality, the 
Principle of Generic Constancy [PGC], which requires that he respect his recipients' necessary 
conditions of action (Gewirth 1978 p. x; in the following, square bracketed numbers will refer to 
page numbers in Reason and Morality 1978). 

The task at hand is to present (and not defend) Gewirth's argument in a manner 

suitable for the reader to understand the theory behind the contingent argument 

presented in the text (Chapt Two s. 7.2). Therefore, I will summarise the main 

structural points of the argument (with few points of clarification where there is need to 

redress for application). 
Gewirth constructs a dialectically necessary (non-contingent) argument for the 

PGC. This requires the necessary assumption of a 'correspondence correlate', in this 

case, rational agency, and an argument to explain what this logically entails from the 

viewpoint of the agent; so for Gewirth, the argument follows from the internal 

viewpoint of the agent. The argument is dialectically necessary because the method 
begins from statements that are necessarily attributed to every agent because of the 

generic features of action (i. e. all agents act according to the same premise), and from 

this premise, the following statements cannot be denied without self-contradiction [43- 
44,80] (on 'The Pain of SeIr Contradiction', also see Gewirth 1982a p. 26). Therefore, 

rational beings, according to Gewirth, are incapable of maintaining a pattern of thought 
that is irrational. 

The PGC establishes judgements of moral obligation as 'categorical': '... in that 
what persons morally ought to do sets requirements from them that they cannot rightly 
evade by consulting their own self-interested desires or variable opinions, ideals, or 
institutional practices' [24]. So that the argument progresses from a positive evaluation 

of the generic features of agency, to the idea of generic rights, to the universalisation of 

generic rights. Each of these stages, according to Gewirth, logically can be traced back 

to an agent's acceptance of the statement ̀I am an agent'. All moral beings are agents 
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that act for chosen purposes, Gewirth continues that from this premise it is impossible, 

without self-contradiction, for an agent to deny that it is an agent, and therefore not 

accept the precepts of the PGC. 

The argument has provoked a great deal of debate, not least because ̀... it gives 

every appearance of having developed a watertight case, for its arguments arc set out 

with enormous deductive rigor and frightening dialectical skill' (Regis 1984 p. 2). 

Regis continues, '... is to experience the sense of being caught in an ever-tightening net 

from which all conceivable avenues of escape have been blocked in advance' (ibid. ). 

Regis then turns to the work of Nozickl, in stating that '[t]his is "philosophy as a 

coercive activity, "' and Gewirth come quite close to the extreme of propounding 

4 arguments so powerful they set up reverberations in the brain: if the person refuses to 

accept the conclusion, he dies' (ibid. ). Neilsen continues this line: 'Remember that 

Gewirth, like Kant, is trying to get categorically binding moral principles (principles 

binding on every rational agent) - including categorical right-claims - from the sheer 

concept of agency ... trying to get so much out of a bare concept of agency is like trying 

to squeeze blood out of a turnip... ' (1984 p. 79). 

The objections to the argument to the PGC, up until 1988, have been responded to 

by Deryck Beyleveld in The Dialectical Necessity of Morality (1991). Two books have 

been dedicated to discussions about the criticisms of the theory to date, and include 

specific responses by Gewirth (Boylan 1999a; Regis 1984). The argument has also 
been subject to continuing criticism and defences published in numerous articles, some 

of which will be referenced in the following. 

The dialectically necessary procedure that Gewirth employs does not establish 

the: 

... PGC itself as a necessary truth or even that it requires the PGC to be thought of as capable of 
being either true or false ... Gewirth certainly never claims ... that statements contradicting the 
PGC is a contradiction; only that those who make statements contradicting the PGC contradict that 
they are agents! What Gewirth's argument establishes is that, because the PGC is dialectically 
necessary, agents are as much required to accept that they (rationally) ought to act in accordance 
with the PGC as they would be required to do if the PGC itself were a necessary truth (Beyleveld 
2002 p. 470). 

1 Nozick (1981) p. 4. Nozick introduces Philosophical Explanations with an account of 'Coercive 
Philosophy'; arguments thatforce you to a conclusion, regardless of whether you want to believe it or not. 
He does not, suff ice to say, agree with such coercive methods. 
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Gewirth shows that an agent's claim to a right derived from her rational 

propensity to ace. Her status as an agent is vulnerable and therefore through the actions 

of others she reasons 3 that she could lose them; she not only wants these goods not to be 

interfered with, but she also (prudentially) requires them because of their instrumental 

function as means to her acting, and acting successfully, at all. 
Gewirth addresses three questions. The authoritative question requires one to 

consider why should one be moral? Gewirth shows that the requirement of 'morality' is 

that all agents are categorically obliged to have concern for other persons rights to the 

necessary goods that allow the very prospect of them being a successful and flourishing 

agent. These requirements purport to set a guide for conduct, which takes precedence 

over all other modes of guiding action; the compliance of which is mandatory for every 

agent whether it wants to accept them or their results, and may only be overridden by 

another similarly derived moral requirement and not by any non-moral requirement. 

Thus the obligatoriness of the requirements for any persons conduct are not contingent 

on accepting the PGC or the rules that flow from it and regardless of the prospective 

ends. The 'first-order" analysis (of the supreme principle of morality - the PGQ shows 

that it would be contradictory not to accept and act on the 'second-order' principles (the 

precepts of the PGQ and rules; and that these 'second-order' judgements must be 

addressed to the generic rights all agents according to the ends pursued. 

The distributive question considers whose interests, other than ones own, should 

the agent favourably consider in action [3]. The holding of a right is assumed in 

international law to be a requisite value in all human beings. However, on Gewirth's 

understanding of rights, some human beings cannot be members of the community of 

rights, because they are not capable of controlling their actions in a rule-governed way. 
They do not have the capacities to be bearers of duties, as well as holders of rights. 

2 Action as a justificatory argument for morality is itself morally neutral. This as opposed to evaluative 
concept such as human dignity as identified as the valuable status for a characteristically human existence 
protected in human rights. This is because action is comprised of the genericfeatures ofaction which are 
certain invariant features generic of all action - '... it fits all moralities rather than reflecting or deriving 
from any one normative moral position as against another' [25]. The generic features of action are a 
feature of all morality. All moral precepts, regardless of their further contents, deal directly or indirectly 
with how a person ought to act. 3 Reason, according to Gewirth is used in a 'strict sense as comprising only the cannons of deductive and 
inductive logic... deduction and induction are the only sure ways of avoiding arbitrariness and obtaining 
objectivity and hence a correctness or truth that reflects not personal whims or prejudices but the 
requirements of the subject matter [22]. ... reason itself [must] in turn pass various justificatory test... But 
the very scrutiny to determine whether these tests are passed must make use of reason... Thus any attack 
on reason or any claim to supersede it by some other human power or criterion must rely on reason to 
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Despite much work to clarify the concept of the moral `right'; which has been in 

part successful in limiting by way of positive law actions that cannot be acceptable in a 

social society - little has been agreed upon the substantive question - or what rights 

there are. The clarification of a substantive justification of human rights would indicate 

the scope and content of those rights 

The argument that follows is an overview of Gewirth's argument to the PGC, 

primarily taken from Beyleveld's account in The Dialectical Necessity of Morality 

(1991), which is a concise version of the argument in Reason and Morality. For clarity, 
4 Beyleveld divided the argument to the PGC into three stages. 

Stage 1: From Agency to Necessary Goods 

Gewirth's account of morality is derived from his application of reason to the 

concept of action. `Action', viewed as behaviour done voluntarily to achieve a freely 

chosen purpose, as was previously discussed, is a grounding nature of an agent [22,27; 

on the generic features of action see especially 26-42]. The following statement can be 

considered an articulation (by definition) of the purposive nature of such an agent5 

(PPA6) from its internal point of view: 

(1) `I do (or intend to do) X voluntarily for (my freely chosen) purpose E. ' 

What is important here is not only a minimal relationship between means and ends, but 

also the commitment of a PPA to its freely chosen purposes, E7. For Beyleveld, this 

entails that the PPA must hold8: 

justify its claims' [23]. Reason is therefore shown to be a morally neutral, non-arbitrary and logically 
coherent starting justification for action [25]. 
4 This summary is mainly from Beyleveld 1991 and a general reference should be made to that. The 
format of the argument is based upon the presentation of the argument by Beyleveld in Dialectical 
Necessity ofMorality 199 1 chapter 2. Again, numbers in square brackets will refer to Gewirth 1978. 
5 'Agent' and 'PPA' do not necessarily refer to a human being or 'person'. An agent can be any being 
that has the sufficient and necessary capacities of agency. 6 Beyleveld tends to use the term PPA (prospective purposive agent), rather than agent, for the accurate 
account of the argument. 7 This can also include such purposes as entering a state of 'desireless nirvana' (Bond 1980 p. 45; & reply 
by Gewirth 1980 p. 64), 'selling oneself into slavery', or 'committing suicide' (Beyleveld 1991 pp. 77- 
78); as such purposes would '... require the practical use or availability of certain resources, and hence, 
potentially at least, certain actions' (Gewirth 1980 p. 64). For example, '... I still need to be free to do the 
things necessary to bring this state of affairs about' (Beyleveld 1991 p. 78). The selection of X does not 
need to be instrumentally rational for a PPA. All the PPA has to be able to do is understand that the ends 
requires means to achieve it, even if they may not be the most effective means to that end. It does not 
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(2) `E is good. ' 

This does not mean that the end must be considered good in a moral sense or is 

intrinsically good, as an assertoric9 evaluation may entaillo. Must the pro-active attitude 

attached to E be good in a 'definitive' or 'fixed' sense"'? The answer is no, since 

Gewirth is attempting to argue more simply that a PPA is making the pro-active 

evaluation of E on the grounds that if it did not value E in a minimal sense, there would 

be no motivation to attempt to achieve it over all other potential purposes or to stir it 

from quiescence [51-52] 12 
. Beyleveld puts Gewirth's argument another way, which 

employs less critical terminology: 13 

(2a) `I attach a positive value to E on some ground, which motivates me to 

pursue E. ' 

Gewirth now employs the concept of the generic features of agency14. As was argued 

above, the generic features of agency are required for the possibility of a PPA achieving 
its purposes, or achieving its purposes with any chance of success. Therefore, a PPA, 

from the dialectical point of view, must acknowledge that's: 

presuppose a distinction between dispositional and occurrent ends or the abandonment of purposes to 
achieve 'long-term, good. 

Beyleveld (1991) p. 21. 
Assertoric is about E (so that assertorically, E is good), and not about some person's judgement or 

statement about E, as in the dialectical method (so that E is good from the standpoint of some person, or 
that some person says or thinks T is good') [45]. 
10 E could be considered morally good by PPA who adopts 'S' viewpoint on morality which coincides 
with E. Equally, E could be morally bad on the same viewpoint 'S' [44,50-5 1 ]. 
" Puolimatka argues that a '... PPA could be agnostic about what is good' or '... have purposes it regards 
as bad and act because it is moved by these bad purposes' (quoted in Beyleveld 1991 p. 76). See 
Beyleveld for a detailed reply (pp. 76-77). 
12 If the PPA is acting under compulsion, then the PPA may not consider E to be 'good'. However, if the 
PPA is being coerced in this way, it is not engaging in practical action according to the definition of 
action in (1). See Beyleveld (1991) pp. 76-77. 
13 Beyleveld 1991 p. 22. 
14 Or genericfeatures of action. All agents act, therefore, action is the same as agency, for these purposes 
[25]. Gewirth states: I ... just as action provides the necessary content of all morality, so the generic 
features provide the necessary content of all action' [ibid. ]. 
15 Both as being rational to follow the argument and also as being the subject-matter of the argument 
(Gewirth 1982b p. 669). Importantly the argument proceeds on the claim that it is the agent's 
Purposivness, rather than his rationality as such, that is shown to be crucial to the claiming and allocation 
of rights (and hence the agents degree of rationality does not affect the argument: '... his claiming of 
rights is based simply on his having purposes he wants to fulfil, not on his degree of rationality or of 
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(3) `The generic features of agency are the necessary conditions of my 

agency. ' 

From this point of view, whatever purposes I want to achieve, I must value the generic 

features of agency [52-58]. If a PPA does not have the generic features of agency, then 

it is highly unlikely or impossible to achieve its given purpose E'6 

Gewirth is concerned with the generic instrumental value the generic features of 

agency have for a PPA's agency17. They are the means to any purpose that PPA wants 

to achieve, and without the generic features of agency, there is none or little chance of 

PPA being able to achieve this purpose18. Therefore, a PPA must assert that: 

(4) `The generic features of agency are necessary goods'; 

because having the features of agency is good (and necessary) for my achieving E, 

whatever E might be. 

Thus far, Gewirth has shown that rights and rights-claims are necessarily 

connected with action, in that every agent, on pain of self-contradiction, must hold or 

accept that he has rights to the necessary conditions of action. In the next stage, 
Gewirth shows that from this an agent must, at least prudentially, accept that she has 

(generic) rights to the necessary goods of freedom and wellbeing. 

practical effectiveness in achieving his purposes. Rationality is, however, involved in being a prospective 
purposive agent, in that such agency requires certain practical abilities) (ibid. ). 
"' Basic goods and freedom are required for the possibility of action is both an occurrent and dispositional 
sense. 'Occurant' means in a specific situation and time [253]. For example, if I was lied to concerning 
an important aspect of a transaction, I would have very little chance of achieving what I set out to achieve 
in the transaction [5 8-6 1 ]. 'Dispositional' means that a PPA requires a specific generic feature of agency 
over a long period if it is to achieve its purposes [253]. For example, an access to adequate standards of 
education is required so that agents have the ability to achieve their given purposes over their life-time as 
PPAs. Often, a PPA may be able to achieve a few purposes without non-subtractive and additive 
wellbeing in an occurrent sense, but in a dispositional sense, these goods are required permanently. 17 Beyleved 1991 pp. 77-78. 
18 How can the generic features of agency be necessary conditions if a PPA's purpose is to commit 
suicide, wants to live in a 'desireless nirvana' or to sell itself into slavery (see Beyleveld 1991 pp. 77-78)? 
Given the argument in the text, it is clear that any purpose, such as committing suicide, necessarily 
require the generic features of agency. The ability to choose suicide employs the freedom component of 
agency. The ability to act towards such a purpose requires the well-being component (minimally basic 
wellbeing) in order to achieve it. 
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Stage 2: From Necessary Goods to Rights 

In stage 2 of the argument, Gewirth contends that a PPA must claim that it has a 

right to the generic features of agency from its internal point of view of agency. More 

specifically, Gewirth attempts to show why it can be shown to be dialectically necessary 

that (5) `I have a right to the generic features of agency' can be derived from (4) `The 

generic features of agency are necessary goods'. If the argument is sound, to deny (5) is 

to deny (1) `I am a PPA'. 

Gewirth argues that (4) `The generic features of agency are necessary goods' 

implies (4a) which is `I strictly-ought to pursue the generic features of agency whatever 

my purposes'. Because of the correlativity between strict other-referring oughts (duties 

or obligations) and claim-rights'9, Gewirth argues that: 

(5) `I at least have a prima facie claim right to the generic features of 

agency'. 

This means that whatever purpose a PPA chooses, she must consider that she has a right 

to 'freedom' and 'wellbeing' as basic and necessary goods [52-63]20. She has to adopt 

a viewpoint from which, at least prudentially, she has to claim a right to the generic 

features of agency because other agents categorically ought not to interfere with her 

having the generic features of agency against her will, and ought to aid her to secure the 

generic features of agency when she cannot do so by her own unaided efforts if she so 

19 Since others ought not interfere with my having the necessary goods required for my successful 
Purpose fulfilment, then (because a right correlates to a duty), that duty for others to refrain correlates to 

20ý 
right for those things that they ought not to do (see Beyleveld 1991 pp. 2642). m 
Freedom' consists in controlling one's behaviour by one's unforced choice, while in possession of 

knowledge of relevant circumstances [52-53]. Freedom may be dispositional or occurent. The former is 
necessary to achieve any purpose; the latter can also be interpreted in a dispositional and generic fashion, 
in that, regardless of my particular purpose, I cannot pursue or achieve it without occurrent freedom. 
'Wellbeing' consists of the other general abilities and conditions (goods) necessary for agency, which are 
arranged hierarchically. Gewirth divides wellbeing into three categories: basic wellbeing comprises 
essential conditions such as life, physical integrity and mental equilibrium, without which it would be 
difficult or impossible to achieve, or have a reasonable chance of achieving any purposes [53]. Non- 
subtractive wellbeing comprises of the goods required for maintaining, undiminished, one's level of 
purpose fulfilment [53-54]. Finally, additive wellbeing comprises the goods that an agent requires to 
increase her existing level of purpose fulfilment [54]. The latter two are conditions only necessary for 
ensuring general success in one's actions. Occurent wellbeing may vary with individual circumstances 
but dispositional (in the three senses) is seen as invariable (Beyleveld 1991 pp. 18-21). 
Although I will continue to use these terms throughout as a matter of convenience, Beyleveld & 
Brownsword argue that '[i]t is better to present the argument for the PGC simply in terms of the abstract 
category of generic needs, and to leave specification of the generic needs (both abstract and concrete) to 
applications of the PGC' (2001 p. 71 fh). 
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wished (see Beyleveld & Brownsword 2001 p. 74)21 . This is in a negative and positive 

sense 22 
. Thus a sado-masochist may constantly waive their right to the generic features 

of agency, or an agent decided on a course of suicide may waive them once and for all. 

However, at least they must consider that they have a claim right to the generic features 

of agency, which is based upon their prudential criterion, to pursue these goals. 

In stage three, the prudential claim that `I have rights to the generic features of 

action', is translated into a moral (other-regarding) claim, that every agent, on pain of 

self-contradiction, must accept the generalisation that all prospective purposive agents 

have the generic rights to freedom and wellbeing. 

Stage 3: The Universalisation of Prudential Rights 

Gewirth argues in stage 3 of the argument to the PGC, that the claim `I have a 

claim right to the generic features of agency' can be universalised to the claim 'I am a 
PPA, therefore I must acknowledge that all PPAs have a right to freedom and 

wellbeing'. This latter statement is from which Gewirth derives the statement of the 
PGC. Gewirth's argument progresses as follows: 

(6) `I at least have a prima facie claim right, on my prudential criterion, to 

my freedom and well-being'23, 
to: 

21 This shows that the PGC establishes generic rights under the will conception. Thus they are correlative 
to duties from other agents, in the sense of a positive and negative obligation to not interfere and to assist 
with the rights to generic needs, should the agent will it, or otherwise contradict that they are agents (the 
reason for this will become clear in stage 3, below) (Beyleveld 1991 pp. 32-33). The 'benefit' and 
'choice' (will) theories of rights are probably best deployed in some form of combination (see Chapter 
Two section 6.2). 
22 Gewirth argues that generic rights are owed in a positive sense, as he claims that to reject (5a) 'I have a 
positive right to the generic features of agency' contradicts (4) 'The generic features of agency are 
necessary goods that I must hold regardless of my purposes. Therefore, Gewirth's argument to the PGC 
demonstrates why agents must act morally. The 'must' in this sentence is a categorical 'must', as the 
action is required regardless of the subjective views of a purposive agent on pain of contradicting that it is 
such an agent. Of course individual agents are going to act on purposes which are contrary to the PGC, 
but Gewirth's argument demonstrates that such purposive acts entails the PPA and contradicts that it is 
such. 
23 Or otherwise accept that: (6a) 'Otherwise accept that other persons may interfere with my having the 
generic rights, which contradicts (3); 1 must accept also accept (5) because it entails (6). If I contradict 3, 
then I would contradict that I am an agent. Since the very prospect of being an agent requires that I have 
the necessary goods to be able to act towards the purposes that I have chosen. 

329 



(7) `From my internal viewpoint as a PPA, I am logically required to treat (I 

am a PPA -* I must consider that I have prima facie generic rights) as a 

valid inference'24. 

From (6), Gcwirth univcrsalises the argument by employing the logical Principle of 

Universalisability. This is the move from the prudential (sclf-rcgarding) to the moral 

(other-regarding). Gewirth attempts to show that, because I value my purposes, I must 

also take account of the interests of other agents. The logical principle of 

universalisability can be stated that if there is an S that if S has Q then it has P, then for 

all S, if S has Q then it has P [105]25. If we substitute into this formula (6), then we get: 

(8) `From my internal viewpoint as a PPA, I am logically required to treat 

(Other PPA (PPAO) is a PPA -+ I must consider that PPAO has prima 

facie generic rights) as a valid inference'. 

This follows because, from (6), the PPA has acknowledged that its PPA status (from 

within the internal viewpoint) is the sufficient condition for the claim right. Therefore, it 

is dialectically necessary for a PPA to acknowledge: 

(9) `I am a PPA -* PPAO26 has prima facie generic rights. ' 

As PPAO is a PPA, we can universalise again to the statement: 

(10) `(I am a PPA -* PPAO has prima facie generic rights) -* (PPAO is a 

PPA -> PPAO has prima facie generic rights)' 

Which amounts to saying that a PPA must claim that it is dialectically necessary that all 
PPAs have generic rights or contradict that it is a PPA. As all PPAs must be committed 
to this argument, then: 

24 The arrow means 'entails'. 
25 'For it to be permissible for an agent to act on a maxim, the agent must be able to will that any other 
agent at the same time act on the same maxim is a moral test under Gewirth's definition of 'morality' 
because it requires agents to take favourable (indeed, equal) account of the interests of other (indeed all) 
a ents' (Beyleveld & Brownsword 2001 pp. 89-90). 
2F PPAO means 'Other prospective purposive agent'. 
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(11) All PPAs must accept that all other PPAs have prima facie generic rights, 

Or: 

(12) All PPAs must act in accord with the generic rights of its recipients27. 

Which is the PGC: Act in accord with the generic rights of your recipients as well as 

yourself [135]. 

The resulting PGC requires that: 

... under the assumption that the PGC is categorically binding, there can be no justification under 
any circumstances whatsoever for violating it. Thus, to risk the possibility of violating the PGC, 
when this can be avoided, is itself to violate the PGC. Therefore, it is categorically necessary to do 
whatever one can to avoid this consequence (provided, of course, that the actions taken do not 
conflict with more important requirements to be derived from the PGQ (Beyleveld & 
Brownsword 2001 p. 121). 

The Argument from the Sufficiency of Agency (ASA) shows that (specifically in 

step (5)) to contradict that I, as a PPA, have a claim right, incurs a logical contradiction 
that I am an agent at all [109_1 10]28. So, it is necessary to show (6) 'From my internal 

viewpoint as a PPA, I am logically required to treat (I am a PPA -> I must consider that 
I have prima facie generic rightS)29 as a valid inference'. 

The move from (5) to (6) uses the ASA. Beyleveld systematises Gewirth's 

presentation of this argument, and will be summarised here (Beyleveld 1991 pp. 43- 
45)30. He presents the argument as follows: If (5) does not entail (6), then PPA must be 
nu ble to deny 'I am a PPA -> I have the generic rights (i. e. a prima facie claim right to 
freedom and wellbeing)' without actually denying that it must have the generic rights. 
For a PPA to deny 'I am an agent -* I have the generic rights' is to assert that a PPA 

considers that having property D- which is not necessarily possessed by all agents - is 

necessary for the PPA to have the generic rights. Therefore, for the PPA to deny "I am 

27 Since if I deny (11), 1 deny that any agent has the generic rights, which would contradict (5), that I need 
the generic rights for my freedom and wellbeing, which it has already been shown would contradict that I 
am an agent. Furthermore, if I don't accept (12) then other agents could act in violation of my rights, 
which cannot happen if I accept that I am an agent. 28 s The agent's description of himself as a perspective purposive agent is both a necessary and sufficient 
condition of the justifying reason he must adduce for his claim to have generic rights (Gewirth 1978 p. 109). 
29 Generic rights means 'a claim-right to the generic features of agency'. 
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an agent -> I have the generic rights" is to assert 'I have the generic rights -> I have D'. 

This assertion 'I have the generic rights -> I have D' logically requires assent to 'I am 

an agent without D -> I do not have the generic rights'. In other words, to be consistent 

with 'I have the generic rights -> I have D, ' a PPA must consider, 'even though I am an 

agent, I do not have the generic rights if I do not have D'. 

On the basis of (5), a PPA must, provided only that PPA is an agent, consider that 

PPA has the generic right - which his to say that PPA must, by virtue of being an agent, 

consider that it has the generic rights, whether or not it has D. Therefore, the PPA must 

consider that 'even though I am an agent, I do not have the generic rights if I do not 

have D' contradicts 'I must, by virtue of being an agent, consider that I have the generic 

rights, whether or not I have D'. Since, 'I have the generic rights -> I have D' 

contradicts what 'I am a PPA -> I have the generic rights' entails, then 'I have the 

generic rights -> I have D' contradicts (5). Thus, in order not to deny (5), 1 must affirm 

'I am an agent -> I have the generic rights. ' Therefore, to assert, (5) '1 at least have a 

prima facie claim right, on my prudential criterion to my freedom and wellbeing (i. e. 

generic rights)' is to affirm (6) 'From my internal viewpoint as a PPA, I am logically 

required to treat (I am a PPA -> I must consider that I have prima facie generic rights) 

as a valid inference (ibid . 
)31. 

Agency is a capacity for a minimal level of rationality when acting upon moral 

precepts. All moralities or moral precepts, either directly or indirectly, deal with actions 
[25]. They tell agents how they should act, especially between one another, or what 
kind of person one ought to be (and so how one should act). To prescribe a moral 

precept to an agent therefore must be to command a rule of conduct or moral instruction 

that that agent can guide its actions upon. Of course, not all actions that an agent 
undertakes are guided by that agent, some are forced, others are coerced, strongly 
suggested or impulsive. Such actions may be the result of external circumstances and in 

which the agent contributes nothing. Therefore, the agent can only act upon a moral 
precept if the act is voluntary and freely chosen (so that the agent can control their 
behaviour by their unforced choice while having knowledge of relevant circumstances); 
and that the agent acts for a reason, normally to attain some goal. And as already 
discussed, the agents action is thus also purposeful and intentional. Since agents act for 

30 Also see Beyleveld & Brownsword 2001 pp. 74 -76; and Hill 1984, especially pp. 183-184. 
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purposes they regard as worth pursuing, they must, insofar as they are rational, also 

regard the necessary conditions of such pursuits as necessary goods (and therefore 

attach an instrumental proactive value to those goods). 
An agent therefore has at least a propensity to act rationally according to moral 

precepts addressed to it with the view to intentionally attaining its purposeful goals 
(chosen voluntarily and freely). To do this the agent must also be able to control its 

behaviour accordingly and have knowledge of its relevant and proximate circumstances. 

Both rational beings and non-rational beings feel an impulse to do certain things - 
fight or flight response is one such example. We could say that it is law of nature that 

beings either run (when able to) or attack (when cornered)32 . Non-rational beings can 

only act in accordance with this impulse; but would not be able to comprehend the 

necessary action should a 'law' prescribe one action over another. 
Rational beings can, on the other hand, conceive of the law, and choose whether 

to act in accordance with it. We can make choices that will limit these situations or 

avoid them altogether. We can even establish and follow rules that can best preserve 
our lives in flight or fight circumstances. An agent can attempt to deliberate on the best 

course of action in a given circumstance - if a mugger threateningly demands your 

wallet at gun point, a '... hair-brained response as trying to run' or resisting by force 

may not be appropriate - giving over to the demands or negotiation may be the best 

course of action (Richardson 1994 pp. 5-6). 

The rational agent therefore is the base (or unit) of our moral framework; and this 
by definition ignores any species membership or 'existence-based' moral status 33 

. From 

this level of rationality there are implicit claims on how the framework must be 

established. 

31 But see Singer 2000, especially pp. 182-183, for a critique of this step; and the reply by Beyleveld 2002 
pp 459-462. 
"i''he choice, if it is one, is driven by behaviour responses guided by the environment and instinct. For 

example, an agent, may rationally decide that to run when it is able to would likely result in harm It 
would be better to defend oneself, even though the situation demands that running and fighting would 
result in the same net cost. 33 See the criticism of this point by Dwyer 2003. This criticism fails on account of the reliance upon 
speciesistic notions of agency. 
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Appendix Three 

The Principle of Proportionality 

The Principle of Proportionality it is argued, can at least grant some marginal 

agents, including young children, viable foetuses and higher animals, primary protected 

interests, not because of their potential proximity to an agent, but because of their actual 

proportional properties of being an agent. The concern is that without making this 

distinction there is no moral limit to limitless embryo research, abortion and infanticide 

(Wreen 1986 p. 33); because '... if an early abortion is morally permissible, why not a 

late abortion or even, as one philosopher has suggested [Tooley, most recently in his 

1983 book], infanticide' (Gillespie 1977 p. 237). Therefore, without accepting 

proportional status, we are condemning certain stages of human life to separate moral 

status'. Proportional agents have the generic rights in proportion to the degree of their 

approach to their attainment of agency (Gewirth 1978 p. 122). 

The Principle of Proportionality derives 'quasi-rights' for non- and marginal 

agents because those beings that at least have some of the capacities for agency, may 
have rights in proportion to that development2 _ it is argued in proportionality that 
4personhood' admits in degrees, and the seriousness of any right that anything possesses 
depends upon the extent to which it is a person (see Tooley 1998 p. 15). Thus, in the 

case of the embryo, the argument is that it acquires rights as it develops (perhaps basic 

rights then those rights that will further its partial agent status). This appears to appeal 
to certain empirical facts about the embryo's actual and developmental powers 
(Reichlin 1997 p. 12). 

So, protection for the marginal agent is recognise by the degrees of proportion to 
being what it potentially will become. The basic argument asserts that the closer to 
actualising agency a being achieves, then the more moral significance we embellish to 
it. There are two general consequences to this: firstly that we accord some moral weight 
to proportional status, but not necessarily that inferred by the status of an agent (this is 

1 Unlike the embryo, the foetus as it develops, is possibly aware of 'pain' and 'stress'; able to move; and 
have some cogitative capability (Benatar & Benatar 2001; Joseph 2000). 2 Therefore, while potentiality may admit in degrees it may be possible to admit rights according to those 
degrees (Feinberg 1980). This is an argument for a type of proportionality, however, here protagonists 
are still talking about the potential to become an agent, not the proportion of actually having those 
necessary capacities ofagents. 
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often a clear indication in abortion regulations); or secondly, we commit ourselves to 

deriving a full moral status for proportional beings. One reason for this latter project is 

that because if a marginal agent has some rights (e. g. free from pain), then those rights it 

arguably does not have (such as a right to life), could be removed, thus making limited 

rights redundant (e. g. one could kill a marginal agent painlessly) (see Wreen 1986 p. 
35). 

Normally the protection proceeds according to the capacities the organism 
develops; so that a human foetus has more moral standing than an embryo on account of 
having more of the capacities we associate with an agent, while a human infant, nearing 
full agency, has proportionally more than the foetus. The difficulty is, however, at what 

point the ontological proportion of Y actualises Y, and thus the degrees of proportion 

can be pushed to its subjective limits. 

Gewirth points out that: 

... the justifying [non-moral] properties in question [may] involve an important comparative 
element... The point is that even when a reason for a right or duty directly applies only to one 
person, where that reason logically involves a comparative element it applies in a comparative or 
proportional way to other persons (Gewirth 1969 p. 123). 

Accordingly, this principle forces us to admit rights in degrees, so that children are in 

possession of some rights, because they are sufficiently like full human agents. We 

therefore restrict certain rights that would harm themselves or others (because they 

actually do not possess full agency). Similarly, we sometimes restrict those rights to 
being who are full agents but lack full maturity to safely exercise them (no agent can 
have the capacities for everything, so, for example, we may require that not every agent 
can become a pilot). 

The reason for protection of marginal agents is not because they are ostensible 
agents, but because: 

Animals other than humans lack for the most part the ability to control their behaviour by their 
unforced choice, to have knowledge of relevant circumstances beyond what is present to 
immediate awareness, and especially to reflect rationally on their purposes. These abilities are 
also lacked to some extent by children and by the insane and other such mentally deficient persons. 
Hence, these groups are in varying degrees and on different grounds excluded from the class of 
prospective agents (Gewirth 1978 p. 120). 

Gewirth continues that degrees to approaching a fully-fledged agent relies on the 
Principle of Proportionality and this can grant rights to beings in proportion to their 
approach to being an agent: 
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When some quality Q justifies having certain rights R, and the possession of Q varies in degree in 
the respect that it is relevant to Q's justifying the having of P, the degrees to which R is had is 
proportional to or varies with the degree to which Q is had... Thus, if x units of Q justify that one 
have x units of R, then y units of Q justify that one have y units of R (ibid. p. 12 1). 

Importantly, doctrines of proportionality involve a comparative non-moral 

element to determine moral status (Gillespie 1977). Such properties are the observable 

characteristics that any given individual may possess to have rights to full or partial 

extent that can be graded proportionally. Having the characteristic(s) to the full extent 
derives full rights, having them to a lesser extent derives proportionally fewer rights. 
Whatever non-moral property(s) that one selects as a basis for determining the 

possession or degrees of, or approach to, having full rights, it is likely that those 

properties will be assessed comparatively in their proportion or extent of possession by 

any individual candidate. 
It is therefore 'irrational' to insist upon 'drawing a line' (Gillespie 1977 p. 238). 

It is, according to this argument, difficult to specify quite precisely (and this is 

important, because depending where a being falls, it hasfull or no rights) where an 
individual falls along any spectrum of moral rights - one is forced to draw a line, and 
this is a comparative, not a certain thing. The comparative basis of rights means that the 
further away a being is in its development to full agency, it should be implied that'... its 

rights are less than full - not that it has no rights at all' (ibid. p. 239). Importantly, we 

are comparing the strength of a beings explicit claim to protection on its likeness to 

actual agents, so that '... children are sufficiently like adults to have some rights, that the 

same is true of small children, that about-to-be-bom babies are comparatively like 
infants, and that fetuses [sic. ] are comparatively similar to about-to-be born babies' 
(Gillespie 1977 p. 238); '... if a person can develop, why should their rights not do the 

same? The idea that a child acquires more rights as it develops is not incoherent' (ibid. 

p. 242). 

At the outset, this argument has failings similar to those for potentiality; such as 
the reliance on solely human proportions of agency over those of non-human beings (so 
that a human embryo cannot be proportionally closer to agency than a great ape, or 
otherwise commit 'speciesism'; unless potentiality itself is a significant capacity). 

One can also argue that policies may not be committed to actions that some find 

morally reprehensible. If a theory does not allow for degrees of rights then that does not 
mean that we should look elsewhere for supporting contrary beliefs (the most notable 
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being the case if infanticide)? We could look to vicarious protections depending on 

what the community desires, but then firstly, these protections cannot be as important as 

claim-rights, and secondly, are also entering problems due to subjectivity or community 

will vs. individual will. 
The main problem of proportional rights, however, is what Feinberg has called the 

'logical point about potentiality': 'being almost qualified for rights is not the same as 

being partially qualified for rights; nor is it the same thing as being qualified for partial 

rights, quasi-rights, or weak rights' (Feinberg 1986 p. 269). It does matter what 

properties a being has at that time, regardless of its strong potential to become 

something very different in the future. 

Hill puts it another way: 

... from the two facts - individual a is a member of class Q and his membership in Q justifies his 
membership in class R- it does not follow that another individual, b, who approaches in varying 
degrees membership in Q [proportionally being an agent, see below], possesses thereby 
membership in R in varying degrees. All that follows is that b approaches in varying degrees 
membership in R ... to approach being an agent is to approach having moral status, but that to 
approach having moral status to a degree is not to have moral status to a degree 3 (Hill 1984 pp. 
186-187). 

These conjectures are again based on the Argumentfrom the Sufficiency ofAgency 
(ASA). The capacity for purposeful agency may include factors such as sentience, 

memories of one's past, interests in one continued existence, and so on, but that these 

features are not sufficient in themselves, nor are they, as discrete capacities, necessary. 
Many of these capacities are different ways of stating that the proposed agent has 

minimal rationality, if such rationality exists, then it is also concurrent that that being is 

a purposeful agent. For example, a being that recognises its pasts and futures, also is 

purposeful in its pursuit of meaningful interests in such things. Therefore, such a being 

would be an agent and have full rights. If a being deviates from such rationality (such 

as sleeping), it does not mean that those capacities are lost (such as in death), but are 
temporarily ineffectual; but more often, such deviancies do not sink to a non-agent 
status. The important factor is that a proportional agent cannot, by definition, be an 

actual agent. 

This is termed the Fallacy ofDisparateness. This fallacy is committed where fields or subject -matters 
are compared on disparate levels or on disparate respects. Comparisons between individuals must be of 
the same logical type otherwise one may draw invalid inferences. It is committed if there is a disparity 
'logically' between two types of individuals that are being compared; i. e. an ostensible agent and a 
marginal agent; the logical difference is that a marginal agent is not the same as an agent, for if it were, it 
would not be a marginal agent, but actually an ostensible agent. 
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Anything below the level of agency does not qualify a being as an agent, and 

anything above makes no difference to one's agent moral standing, because the ASA 

infers the sufficient degree. So that while a human being may develop and grow, her 

agency is fixed upon the point of reaching the ASA. If, however, proportional 
reasoning was logically correct, then formally stated, the principle should be stated as: 

When having some quality Q justifies having some property R, and the extent of having Q 
sufficient to justify having R is not necessary to justify having R to any extent at all, the degree to 
which R is had is a function of the degree to which Q is had (Beyleveld & Brownsword 2001 p. 
118). 

The practical importance of the criticism of the Principle of Proportionality is in 

its dealings with so called 'Elitist Theories. An agent cannot be any more of an 'agent' 

than any other agent; agents with the generic capacities of agency greater than is needed 
to be an agent cannot acquire the generic rights to a greater extent. Such an elitist, if it 

could exist, may argue that since he possesses more of the generic abilities constitutive 

of purposive action (i. e. agent action), he has greater rights than others in proportion to 
its higher capacities for agency; and thus the inherently egalitarian thrust of human 

rights is lost (Hill 198# . Because proportionality does not logically work (at least in 

the form that Gewirth and Gillespie present it) then there cannot be a foundation for 

elitist formulations of the generic rights. 
The problem of denying proportional reasoning is that it must logically force a 

line to be drawn that signifies the limit of the ASA. Proportionality requires one to 

make comparative assessments based on why we think agents have rights (the necessary 
and sufficient conditions (generic features) of agency). And this is by no means a task 
that creates certainties in all cases, and furthermore, the boundary may be subjective. 
However, the phases of human development can be clearly discerned, even if the 
'borders' are fuzzy: we can '... recognise a typical example of another human person 

... [and that] human embryos are not typical examples of human people' (Gillon 1991 

pp. 60-61). The difference between a being that is an agent, and a being that is very 
near being an agent is a moral decision with a great deal of importance, and the means 
to solving this problem is that, although rights are not a thing that one can have more or 
less of (but can be task limited), the border cases are too close to call and one must err 

4ThiS is the logical form of the arguments that strive to set the same value for all morally important 
beings. Of course, in this form it denies the usual format (because of its explicit reliance on agency) of the sameness argument, which attempts to determine that all human beings are of the same value. 
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on the side of caution - there is a cut-off slope rather than a cut-off point (Pluhar 1977 

p. 166). 

The second problem in classing beings failing the ASA as agents is the normative 

structure of claim rights. Agents are required to claim rights because they are 
instrumental to their pursuit or achievement of their purposes, what ever they may be, 

and provided they do not neglect or violate their duties to other agents. Therefore, if a 
being cannot have the capacities of agency in full, they cannot claim or waiver their 

own rights nor respect their duties to others; in order to be able to freely waive the 

benefits of a right, one must have the capacities needed to be an agent. Therefore, 

proportional agents cannot have the generic rights of agency5. It is only agents that can 
have reciprocal rights and duties and, therefore, any proportionally marginal agent 

cannot qualify as a rights-holder. This may be avoided if 'rights' is converted into 

(protections' (Beyleveld & Brownsword 2000); a value entirely different from the 

generic rights. 

5 It may be claimed that marginal agents have 'quasi-generic rights' - unwaivable protections correlative 
to agents not to harm marginal agents, or to assist them in need in proportion to their approach to being an 
agent (see Hill 1984 pp. 184-185). 

339 



Appendix Four 

The Principle of Futureality 

Futureality can be best illustrated in two forms. Firstly, it can be a protective 

value in as yet non-existcnt future beings. In this sense, moral protection is sought for 

future generations, for example, to have a reasonably healthy environment; moral 

protection is ascribed to persons as yet unborn or even conceived; but only on reaching 

actuality. If these generations never exist, then there are not future beings to be hanned. 

It is clear on this account that moral 'rights' in this case cannot be a function of the 

potential victims' present capacities or even being, since they are not presently even in 

existence. 
It is difficult to see how the previous framework of rights could apply to future 

agents, for the reason that claim rights are claims by agents for something intrinsically 

important to their freedom and wellbeing. Without existing there seems to be no way of 
making a claim unless it is made on behalf of future generations by actual agents or 
claimed retrospectively. 

In the first case, one cannot demand a proxy right for something (or someone) that 
does not exist (or at very least there is a ontological being that has a interest in someone 
else protecting its existence) - if a case can be made, it must be based on a very weak 
potential (even less than the potential of gametes, because the idea of a future person is 

surely less than the actuality of male and female gametes potentially coming together 
[which would be necessary to actualise the previous idea] to became an embryo). 

In the second case, futureality is deployed as extension of the principles of 
Potentiality and Proportionality - direct protection may be granted to a potential or 
proportional agent that exists so that, for example, deliberate injury is prohibited that 
would cause the potential agent to mature in the future into a damaged agent. 
Futureality also holds sway on the implications of proportion, because if something is 
becoming something else (of moral concern), then it has a future that lies in being that 
something unharmed by previous actions. 

This means that actions are interfering with the interests of a potential (in the 
sense of 'future actual') agent. Such a being will become an agent but will be thwarted 
in certain aspects of its capacity for agency; perhaps with a diminished ability for 
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freedom or wellbeing. We are concerned with the consequences of different treatments 

on the embryo/foetus and the agents that they might become (Hare 1997 P. 15). 

Importantly, the being's agency does not exist yet (as opposed to the being not 
biologically existing), and indeed, may never exist at all. Hare argues that: 

For whenever my life as the Richard Hare began, anything that would have interfered with my 
developing into the grown person that I am now would have been against my interests, and 
therefore pro tanto wrong... (1997 pp. 15). 

Lockwood, however, contends that: 

6 ... on the assumption that it will in fact give rise to an individual who stands to benefit or lose out 
according as this potential is or is not properly realised ... I am an actual individual, that did in 
fact, somewhere between conception an birth, come into existence ... it is not ... true that, had any 
of those things happened [to stop my development] they would have run counter to interests that I, 

... would have had ... under those circumstances, I would never have existed, and a fortiori not 
have had any interests at all' (1997 p. 20-2 1). 

Thus, acts that harm a being that will develop into an individual can be contrary to her 
interests, but only as an actual future individual, and only as an individual that itself 

stands to enjoy the benefits: '... there would have been no such (actual) interests, had the 

process of development been interfered with, so as to cut short before Richard Hare 

came into existence' (ibid. pp. 22-23). Or to put it another way, if an embryo is 

damaged (for example in an experiment) then it is possible that a damaged agent could 
be born, but this does not rule out destroying embryos (as potentialfuture agents) in the 

same research. 
For example, it is arguable that a pregnant mother should not smoke because this 

will damage, not merely the embryo (as a marginal agent), but the agent that the embryo 
will become if it develops non-nally'. The special status that this confers upon the 
embryo does not, by itself, protect the embryo absolutely. Because, if the embryo never 
becomes an agent, then there is no moral being (unless we take potential or proportion 
to be morally significant) that is affected by the treatment at the time of 
embryonicffoetal development. 

1 And smoking and drug abuse can harm the embryo and foetus- in such a way that it continues to develop 
to the stage of agency, but with certain harmful conditions (see Bagheri ct al. 1998; Huestis & Choo 
2002). While the embryo is unborn, however, the rights of the mother must prevail as an actual agent, 
and it is arguable whether policies could stop mothers from such actions (particularly when the mother 
may personally benefit or that forced abstention may cause greater harms). One should also be aware of 
the complex issues of coercion and inducements that may undermine the mother's freedom and autonomy (Hewson 2001; Isaacs 2003). 
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The moral harm only transpires upon attaining agency, and therefore the 

protection is strictly limited to cases where there is an intention by its mother to nurture 

the embryo to agent status. It would not protect the embryo from abortion before it 

reaches its status as an agent, because if the embryo never becomes an agent then, as it 

stands, there is no locator to direct the moral harm from. 

Furthermore, future agency is limited to beings that can, all things being equal, 
become ostensible agents. This has particular relevance to the human condition - for 

example, embryos/foetuses, young children, and adult patients who may recover from a 

non/marginal agent debilitating condition. Beings that do not, in the normal course of 

events, become ostensible agents, cannot be protected under the wing of future agency, 
because they have no future that will result in the morally important status of agency. 
Thus, in the same way, beings that can become future agents cannot benefit from such 

agent concerns until it becomes an ostensible agent. 
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Appendix Five 

Abortion in the Member States 

The acceptance of abortion has often been seen in light of three viewpoints: 'pro- 

life' (the embryo/foetus possesses the same status as any other moral agent), 'pro- 

choice' (the mother has an absolute status with regards to her reproductive choices and 

therefore the embryo/foetus only gains a moral status subsequent to, or near to' birth) 

and 'gradualist' (that the embryo/foetus gains in proportional status as it develops, only 

gaining full status sometime near to, or after, birth) (Beyleveld 2000b; & Greenwood 

2001; there is often a middle ground between these views; see Wendler 1999). 

It is evident that from within the Community, there is a generally a gradua ist 

approach regarding the status of the embryo/foetus, so that it becomes increasingly 

unacceptable to abort a pregnancy as it progresses. Furthermore, early pregnancies are 

implicitly encouraged, with relatively few obstacles to such terminations. Although 

Ireland is predominately pro-life, in very limited circumstances, abortion is still 

possible, and this suggests that the embryo does not have an absolute status (and in all 

states, abortion is possible when there is a realistic danger of physical harm to the 

mother) (see Dworkin 1995). It is explicitly understood that the mother does not have a 

( right' to abortion, since at most stages a reasoned judgement is necessary for a 

terrnination involving medical practitioners (Greenwood 2001). But implicitly, there is 

a general acceptance that the mother can have an abortion with respect to little actual 

consideration of the embryo/foetuses status (citing harm to the mother's wellbeing) 
(ibid. ). The following is a summary from Rendtorff & Kemp 2000a & 2000b, and 
MacKellar 1997, unless otherwise stated. 

Austria 

Abortion is forbidden in principle by law (s. 96 of the Penal Code 1975), however 

provisions are made for a termination on the grounds that: 
1) It is carried out by a doctor during the first 3 months of pregnancy and after 
consultation of a doctor by the woman, or; 
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2) If it is necessary to avert serious and otherwise inevitable danger to life, or to 

avert serious damage to the physical or mental health of the pregnant woman, or if 

there is a serious danger that the child will be seriously handicapped, mentally or 

physically, or if the mother was a minor at the time she fell pregnant and if, in all 

these cases, the abortion is carried out by a doctor. The decision to terminate 

cannot be influenced by the subsequent use of the embryo or foetus. 

Belgium 

Abortion is permitted by law before the 12 th week and after counselling. The 

doctor involved must assess the determination and distress caused to the woman (and 

the doctor is responsible for assessing this along with the woman). After 12 weeks, two 

doctors can authorise the abortion on the grounds of harm to the woman or substantial 

risk of foetal or embryo handicap (Penal Code 1990). 

Denmark 

Abortion is permitted by law before the 12 th week of pregnancy. Abortion may 
take place after this date if there are social reasons for the woman (based explicitly on 
the rights of the woman), or if the pregnancy was caused by rape or incest or for reasons 
of foetal handicap. A termination is possible at any time if there is a risk of 'harm' to 
the woman. The decision to terminate cannot be influenced by the subsequent use of 
the embryo or foetus. 

Finland 

Abortion is permitted by law before the 12'h week of pregnancy with the 
permission of two doctors if the result of the pregnancy would cause considerable strain 
on the family or woman, was caused by rape, or if there is reason to believe that the 
child would be born handicap. Termination after 12 weeks can only be granted by the 
National Board of Medico-legal Affairs and generally only if there is a risk of harm to 
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the foetus, or with a physician's permission at any time if there is a risk of harm to the 

mother. The decision to terminate cannot be influenced by the subsequent use of the 

embryo or foetus. 

France 

Pregnancies may be terminated for reasons linked to the health of the child only if 

there is a strong probability, certified by two doctors, that the child will be born with a 

particularly serious ailment recognised as incurable at the time of diagnosis. The 

decision to terminate cannot be influenced by the subsequent use of the embryo or 
foetus. 

Germany 

In principle, terminations of pregnancy attract criminal liability pursuant to the 

Criminal Code in respect of all participants'. There are, however, exceptions to this: the 

offence of terminating a pregnancy is ruled out under certain conditions if, pursuant to 

the Pregnancy Conflict Act, the pregnant woman has been counselled and not more than 

12 weeks have elapsed since conception. It is also permitted in the case of medical 
indications, i. e. when termination of pregnancy is necessary taking into account present 

and future circumstances in the life of the pregnant woman, in order to avert a danger to 

the life, or the risk of causing serious impairment to the physical or mental health of the 

pregnant woman, without reference to any time limitation. 

In the case of the criminological indications, i. e. when there are strong grounds for 

supposing that pregnancy is due. to a sexual offence (sexual abuse of children, rape, 

sexual coercion or sexual abuse of persons incapable of offering resistance) abortion is 

pennissible until 12 weeks after conception. Since I October 1995 the relevant 

' The German Constitutional Court declared that: 'I. The life of the child developing in the mother's 
womb constitutes an independent legal interest protected by the Constitution (Articles 2 (2) first sentence 
and 1 (1) of the Basic Law). The State's duty of protection not only forbids direct State interference with 
the life of the developing child but also requires the State to protect and foster it. 2. The State's duty to 
protect the life of the developing child applies even as against the mother. 3. The protection of the life of 
the embryo enjoys in principle priority over the pregnant womads right of self-determination throughout 
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provisions of the Criminal Code no longer make provision for a so-called 'embryo- 

pathic' indication - according to which continuation of a pregnancy cannot reasonably 
be expected on the ground that serious impairment to the child's health is to be 

expected. Under the new law, however, a medical indication may exist in such cases if, 

taking into account present and future circumstances in the life of the pregnant woman, 

a serious danger is posed to the physical or mental health of the mother. The decision to 

terminate cannot be influenced by the subsequent use of the embryo or foetus. 

Greece 

Abortion is permitted provided there is consent from the woman and either the 

embryo is less than 12 weeks old; there is risk of harin of serious abnormality to the 

embryo (abortion is therefore permitted up to the 24 th week); the life of the woman is 

endangered or risk of physical or mental harm; or the pregnancy is the result of rape or 
incest (Abortion Law no. 1606/1986). 

Italy 

Abortion is pennitted under a ruling of the Constitutional Court in 1978 that 

stated that it must be allowed in order to respect the dignity and self-determination of 
the woman (Abortion Law no. 194 1975). Abortion is permitted within the first 12 

weeks and 6 days of pregnancy. After this time termination can occur when 
continuation of the pregnancy would endanger the woman's life, if there are serious 
malformations in the embryo that would endanger the woman's wellbeing, or if the 
pregnancy is the result of rape. 

the period of pregnancy and may not be considered as subject to derogation during a certain period' (Brfiggemann and Scheuten v. Federal Republic of Gennany (1981) 3 E. H. R. R. 244 pp. 248-249). 

346 



Ireland 

The Constitution guarantees the rights of the unborn. However, the ability to 

obtain an abortion elsewhere is not limited, since the EU guarantees the freedom to 

travel between the state and another state, or information relating to services lawfully 

available in another state (as a consequence of the judgements by the European Court of 

Human Rights and European Court of Justice). So while the Constitution secures equal 

rights to the mother and the child, the Irish Supreme Court has interpreted these 

provisions as permitting termination of pregnancy if its continuation endangers the 

mother's life. Specific legislation is under consideration2. 

The Protection of Human Life in Pregnancy Act 2002 (25h Amendment to the 

Constitution) only protects the embryo from implantation in the womb, was re ecte in 

a referendum on 6 March, 2002. It states that abortion would be only permitted when 

there is a significant risk to the life of the mother (this does not include physiological 
harm, even when the mother threatens suicide; or reasons arising from an alleged rape 

or incest, even if under the age of consent). It allegedly separates medical reasons from 

4social' reasons. 

Luxembourg 

Abortion is permitted up to the 12'h week after consultation with a medical 
practitioner and if the mental of physical health of the woman is at risk or if there is a 
serious physical or mental risk of health to the embryo or the pregnancy is the result of 
rape. After this date, two doctors can authorise a termination only if there is a serious 
risk for the health of the-mother or the child to be bom. The decision to terminate 

cannot be influenced by the subsequent use of the embryo or foetus. 

2 Regulation of Information (Services Outside the State for the Termination of Pregnancies) Act 1995; 
and Green Paper on Abortion (1999) available at the Department of the Taoiseach (at: 
www. taoiseach. gov. ie). 
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Netherlands 

Abortion is permitted by law up to 24 weeks if there is a danger to the woman and 

a doctor is convinced that she has an authentic desire to terminate her pregnancy. 
However the decision to terminate cannot be influenced by the subsequent use of the 

embryo or foetus (law on Termination of Pregnancy (WAZ) 1981). 

Portugal 

Abortion is permitted before 12 weeks if there is a risk to woman's health or 

caused by rape and 16 weeks if there is an indication of a serious malformation of the 
foetus or serious incurable disease. In the case of non-viable foetuses, abortion can be 

made at any time. Terminations are also possible at any time if it is a means to 

preventing the death of the mother. The decision to terminate cannot be influenced by 

the subsequent use of the embryo or foetus (1984 Penal Code). 

Spain 

Abortion is permitted by law up to the 12'h week for ethical reasons or if the 

pregnancy is the result of a criminal act and therapeutic reasons (serious mental or 

physical abnormalities of the foetus) up to the 22nd week. Terminations are permitted 

after this date if there is a risk of life to the mother. However the decision to tenninate 
cannot be influenced by the subsequent use of the embryo or foetus. 

Sweden 

Abortion is permitted up to the 18 th week if the woman so desires (and she is 

under no obligation to tell anyone her reasons). After the l8thweek any termination has 
to be sanctioned by the National Board of Health and Weýrare and only for 4special 

reasons9 or if there is reason to believe that the foetus is not viable. Up to the 22 nd week 
abortions are possible if there is grave risk to the mother or that the health of the foetus 
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renders it non-viable. The decision to terminate cannot be influenced by the subsequent 

use of the embryo or foetus in research. 

United Kingdom 

The Abortion Act 1967 (grounds for medical termination of pregnancy) amended 

under the Human Fertilisation and Embryology Act 1990 states: (a) that the pregnancy 
has not exceeded its twenty-fourth week and that the continuance of the pregnancy 

would involve risk, greater than if the pregnancy were terminated, of injury to the 

physical or mental health of the pregnant woman or any existing children of her family; 

or (b) that the termination is necessary to prevent grave permanent injury to the physical 

or mental health of the pregnant woman; or (c) that the continuance of the pregnancy 

would involve risk to the life of the pregnant woman, greater than if the pregnancy were 

tenninated; or (d) that there is a substantial risk that if the child were born it would 

suffer from such physical or mental abnormalities as to be seriously handicapped. 
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Appendix Six 

The European Directive on Human Tissues and Cells 

1. Proposal for a European Parliament and Council Directive on 
setting standards of quality and safetyfor the donation, procurement., 
testing, processing storage, and distribution of human tissues and cells 

Commission Council Parliament Commission 
Proposal for the Opinion of the Report of the Committee Amended Proposal for 
Directive (COM(2002) European Economic on the Environment, the Directive 
319 final; May 2002) and Social Committee Public Health and (COM(2003) 340 final; 

(December 2002) Consumer Policy (Liese May 2003) 
2003; A5-0103/2003; 
March 2003) 

Recital '(7) This '(4) in the case of '(7) The Directive '(7) This Directive does 
Directive does not ... embryonic cells, the explicitly recognises the not interfere with 
interfere with decisions ethical questions are right of Member States decisions made by 
made by Member States vast and as yet there is to take decisions Member States 
concerning the use or no consensus or concerning the banning concerning the right of 
non-use of ... embryonic harmonisation of of donation, Member States to take 
stem cells. If ... any decisions; if ... a experimentation, decisions to prohibit the 
particular use of such particular application processing, storage, donation of, 
cells is authorised of these cells is distribution and use of experimentation with, 
... this Directive will accepted in a Member any ... particular cells or processing, storage, 
require the application State, the relevant human tissues or of cells distribution and use or 
of all provisions provisions of this of a particular origin. If not-use of any type of 
necessary to protect directive will apply'. any Member State takes specific human cells or 
public health and such a decision the ban tissues, or of cells of a 
guarantee respect for may also be extended to specific origin or type, 
fundamental rights. imports of cells or tissues use or non-use of any 
Moreover, this of such kinds. For ethical specific type of human 
Directive does not reasons, and for reasons cells, including 
interfere with connected with the high ... embryonic stem cells. 
provisions of Member risks of a medical nature If any Member State 
States defining the legal connected with human takes such a decision, the 
term 'Person' or cloning, Member States reason for which must be 
'individual". must also explicitly ban made publicly available 

the use of tissues and 
, 

the ban may also be 
cells from cloned human extended to imports of 
embryos and of hybrids cells or tissues of such 
(Amendment 8)'. kinds. If, however, any 

particular use of such 
cells is authorised in a 
Member State, this 
Directive will require the 
application of all 
provisions necessary to 
protect public health and 
guarantee respect for 
fundamental rights. 
Moreover, this Directive 
does not interfere with 
provisions of Member 
States defining the legal 
term 'person' or 
'individual'. 
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X X (Article 4, paragraph 2b Article 4(3). 'This 
new) 2b. Member States Directive shall not 
shall at least prohibit the interfere with Member 
following activities: States' decisions 

- research on human prohibiting or restricting 
cloning for reproductive the donation, 
purposes, procurement, testing, 
- research designed to processing, preservation, 
create human embryos storage, distribution or 
solely for research use of any specific type 
purposes or to supply of human tissues or cells 
stem cells, including by or cells from any 
means of the transfer of specified source, 
somatic cell nuclei including where those 
(Amendment 30). decisions also concern 

imports of the same type 
of human tissues or cells. 
Where a Member State 
decides on such a 
prohibition, the reason for 
the prohibition must be 
made publicly available. 
If, however, any 
particular use of such 
cells is authorised in a 
Member State, the 
provisions of this 
Directive shall apply'. 

(Article 9.1). Member X (Article 9.1) 'L Member (Article 9.1) 'Member 
States shall take all States shall take all States shall take all 
necessary measures to necessary measures to necessary measures to 
ensure that all imports ensure that all imports of ensure that all imports of 
of human tissues or human tissues or cells tissues and cells ftom 
cells from third from third countries are third countries are 
countries are approved approved by the undertaken by credited, 
by the competent competent authority and designated, authorised or 
authority. All tissues comply with the licensed tissue 
and cells that are requirements of the establishments. Those 
exported to third Directive. All tissues and that receive such imports 
countries shall comply cells that are Exported to from third countries shall 
with the requirements of third countries shall ensure that they meet the 
this Directive. comply with the equivalent standards of 

requirements of this quality and safety to the 
Directive' (Amendment ones laid down in this 
34). Directive and necessary 

measures to ensure that 
all imports of human 
tissues or cells from third 
countries are approved by 
the competent authority. 
All tissues and cells that 
are exported to third 
countries shall comply 
with the requirements of 
this Directive'. 
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X '(4.4) The procurement X V 5) The procurement of 
of human cells and human tissues and cells 
tissue must be must fully respect the 
conducted with respect Charter of Fundamental 
for the Charter of Rights of the European 
Fundamental Rights Union, and take fully into 
and the principles of account the principles of 
the Convention on the Convention on 
Human Rights and Human Rights and 
Biomedicine'. Biomedicine of the 

Council of Europe, in 
particular in relation to 
donor consent, including 
the protocols thereto. 
However, both the 
Charter of Fundamental 
Rights and the Council of 
Europe Convention lay 
down minimum 
requirements only, 
beyond which both the 
European Union as a 
whole and the individual 
Member States may go in 
their legislation. Neither 
text makes express 
provision for 
harmonisation but lays 
down minimum 
standards'. 

X '(6.5.2) The EESC X X 
proposes restricting the 
concept of the donor to 
living or deceased 
individuals for the time 
being, as the use of 
fbetal or embryonic 
elements of human 
origin is liable to 
generate ethical debates 
or controversies in 
individual EU Member 
States, which would be 
difficult to manage in 
the Union context'. 
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2. Procedural Details of the Directive (up to October 2003) 

e 'The legal Basis for this proposal is Article 152 of the Treaty, in particular (4)(a) 
(supra COM(2002) 319 final; p. 13); 

* '4. The Council, acting in accordance with the procedures referred to in Article 251 
and after consulting the Economic and Social Committee and the Committee of the 
Regions, shall contribute to the achievement of the objectives referred to in this article 
through adopting: 

(a) measures setting high standards of quality and safety of organs and substances of 
human origin, blood and blood derivatives; these measure shall not prevent any Member 
State from maintaining or introducing more stringent protective measures' 
(Consolidated Versions of the Treaty on European Union and of the Treaty Establishing 
the European Community 2002. Title XIII: Public Health; Article 152); 

9 '1. Where reference is made in this Treaty to this Article for the adoption of an act, 
the following procedure shall apply. 

2. The Commission shall submit a proposal to the European Parliament and the Council. 

The Council, acting by a qualified majority after obtaining the opinion of the European 
Parliament: 

- if it approves all the amendments contained in the European parliament's opinion, may 
adopt the proposed act thus amended, 
- if the European Parliament does not propose any amendments, may adopt the proposed 
act, 
-shall otherwise adopt a common position and communicate it to the European 
Parliament. The Council shall inform the 
which led it to adopt its common position. 
Parliament fully of its position. 

European Parliament fully of the reasons 
The Commission shall infonn the European 

If, within three months of such communication, the European Parliament: 

(a) approves the common position or has not taken a decision, the act in question 
shall be deemed to have been adopted in accordance with that common position; 

(b) rejects, by an absolute majority of its component members, the common 
position, the proposed act shall be deemed not to have been adopted; 

(c) proposes amendments to the common position by an absolute majority of its 
component members, the amended text shall be forwarded to the Council and to 
the Commission, which shall deliver an opinion on those amendments. 

3. If, within three months of the matter being referred to it, the Council, acting by a 
qualified majority, approves all the amendments of the European Parliament, the act in 
question shall be deemed to have been adopted in the form of the common position thus 
amended; however, the Council shall act unanimously on the amendments on which the 
Commission has delivered a negative opinion... ' (ibid. Chapter 2: Provisions Co"'mon 
to Several Institutions; Article 25 1). 
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Appendix Seven 

Letter and Questionnaire Sent to the Advisory Groups in the 
European Union 

ý., s 
ý. ý 

, MýMWEt"ýNS\ýý 

UNIVERSITY OF BRISTOL 

Benjamin Capps MA, B. Sc. 
Researcher in Medical Law and Ethics 
(Chercheur en Ugislation sur I'Exercice M6dical 
et en D6ontologie M6dicale) 

Dear Sir or Madam 

Centre for Ethics In 
Medicine 
73 St Michael's Hill, Bristol, 
S2 813H 
United Kingdom 
+44 117 928 9843 
Fax: +44 117 927 9814 
B. Capps@bristol. ac. uk 

16th October 2002 

I am currently undertaking a project entitled 'UK and European Policy in Stem Cell 
Research: Proposals for the Ethical Grounding of Future Regulation'. It is funded by 
the Wellcome Trust on their Biomedical Ethics Studentship Scheme and supervised by 
Professor Alastair V. Campbell at the Centre for Ethics in Medicine at the University of 
Bristol in the UK. 

A significant part of the project is to obtain and analyse the various moral perspectives 
in the EU. These views will be assessed to see whether an EU-wide policy is 
necessary, or indeed practically applicable. The positions that will be expressed will be 
used to propose a framework for future regulation and harmonised advisory structure in 
EU stem cell research. 

I am aware that similar discussions and legislative measures are being considered 
throughout the States of the EU. A number of advisory reports have already been 
published and laws have been passed in light of the developments in stem cell 
research and its implications for embryo and foetal research. In addition to these 
expressed views, I would like to achieve a full picture of the current moral attitudes and 
policies in the EU States. 

I am therefore seeking your views and expertise on the moral issues raised by recent 
stem cell research developments. I would be extremely grateful if you could take time 
to answer the following questions. 

The Questionnaire 

The questionnaire is intended to find out the views of selected groups and Government 
policies in the EU on a number of issues related to stem cell research. This is with a 
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view to identifying and proposing a moral groundwork for policy decisions. The groups 
are selected because of their influence in national and international discussions of 
scientific and medical ethics. There are three areas of which I have particular interest: 

The moral basis of your opinions. 'Morality' is taken here to be the right and wrong 
of actions concerned with stem cell research and not necessarily issues related to 
law; 
Your opinions in regard to the national and international implications of policy 
moves and; 

* The future possibilities and applicability of an EU-wide policy. 

In all questions it would be extremely helpful if you could summarise any relevant 
recommendations or reports that you have given or plan to give. 
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UNIVERSITY OF BRISTOL 

Madame, Monsieur, 

Je travaille actuellement sur un projet intitul6'Royaume Uni et Politique europ&enne en 
matibre de Recherche sur les Cellules Souches : Propositions pour la Fondation 
Ethique de la R6glementation future. Ce projet est financ6 par le Wellcome Trust via le 
Programme Etudiant de D6ontologie Biom6dicale et coordonn6 par le Professeur 
Alastair V. Campbell du Centre de D6ontologie M6dicale de lUniversit6 de Bristol au 
Royaume Uni. 

Ce projet vise essentiellement 6 collecter et 6 analyser les diff6rentes perspectives 
morales au sein de I'Llnion Europ6enne. Leur 6valuation devrait ainsi permettre de 
juger de la n6cessit6 d'une politique europ6enne A grande 6chelle, voire m6me de sa 
mise en ceuvre dans la pratique. Les diverses positions repr6sent6es devraient servir 
de cadre A lVaboration d'une r6glementation future et 6 la mise en place dune 
structure consultative homog6ne dans le domaine de la recherche europ6enne sur les 
cellules souches. 

Je suis n6anmoins conscient de 1'existence de discussions similaires et de propositions 
de lois au sein des Etats de l'Union Europ6enne. Plusieurs rapports consultatifs ont W 
publi6s et des lois ont 6t6 vot6es pour r6glementer les progr6s de la recherche sur les 
cellules souches et ses cons6quences dans le domaine de la recherche embryonnaire 
et foetale. Je souhaiterais en effet compl6ter cette analyse par un tableau exhaustif des 
diverses prises de position actuelles sur le plan 6thique et des politiques en vigueur au 
sein des Etats de WE. 

C'est la raison pour laquelle faimerais connaltre votre point de vue et votre savoir-faire 
concernant les questions 6thiques soulev6es par les r6centes avanc6es de la 
recherche sur les cellules souches. Je vous serais donc tr6s reconnaissant de bien 
vouloir consacrer quelques minutes A r6pondre ý ce questionnaire. 

Le questionnaire 

L'objectif du pr6sent questionnaire est de mettre en 6vidence les diff6rentes 
perspectives des groupes s6lectionn6s et des politiques gouvernementales au sein de 
WE sur un certain nombre de th6mes li6s 6 la recherche sur les cellules souches de 
manike A 61aborer et proposer un cadre 6thique pour la prise de d6cisions politiques. Les groupes sont choisis en fonction de leur influence au sein des congr6s de 
d6ontologie scientifique et m6dicale sur un plan national et international. Je 
M'int6resse plus particuli6rement A trois axes de r6flexion : 
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Le fondement moral de vos opinions. Le concept de 'moralit6'recouvre ici la notion 
du bien fond6 ou du caract&re Waste des actions Ii6es A la recherche sur les 
cellules souches et pas n6cessairement les th6mes li6s au droit ; 
Votre point de vue sur les cons6quences des changernents politiques A Mchelle 
nationale et internationale ; 

0 Les perspectives d'avenir et les probabilit6s de mise en ceuvre d'une politique A 
grande 6chelle au sein de WE 

Je vous serais 6galement extr6mement reconnaissant de me citer, pour chaque 
question, des exemples pertinents de recommandations ou de rapports que vous avez 
61abor6s ou envisag6 d'61aborer. 
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1. What is the nature of your group's role: 
Quelle est la nature du r6le de votre groupe : 

Government Advisory / R61e consultatif aupr6s du Gouvernement: national 
international 

Public education/ Awareness / R61e 6ducatif / informatif aupr&s de l'opinion publique 

Policy / R61e politique 

Professional Guidance R61e d'orientation professionnelle, 

Other (please specify) Autres (veuillez pr6ciser) 

2. What is the membership your group: 
Quelle est I'appartenance de votre groupe : 

Professional (please specify) / Professionnelle (veuillez pr6ciser) 

Lay members / LaYque 

Religious / Religieuse 

Political / Politique 

)ther (please specify) / Autres (veuillez pr6ciser) 

3. Has your group published any reports, recommendation or opinions on: 
Votre groupe a t-il d6j& publi6 un rapport, une recommandation ou un avis dans 
l'un des domalnes sulvants : 

Stem cell research / Recherche sur les cellules souches 

Embryo research / Recherche embryonnaire 

Foetal research / Recherche fcetale 

Human cloning / Clonage humain 

Could you please send references to or copies of these. 

Pourriez-vous m'adresser des copies de ces travaux ou m'indiquer la mani6re de me 
les procurer ? 
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4. If you have not published an opinion or reports on any of these issues: 
Si vous Wavez publi6 aucun avis ou rapport en la matibre : 

(a) are you planning to make any statements of opinion or publish any report, or have 
you put any of the issues on the agenda for future discussion? 

Envisagez-vous de faire une d6claration ou de publier un rapport sur le suiet, ou 
encore de mettre I'un de ces th6mes de discussion A I'ordre du jour ? 

(b) which are you planning to address? 

Quel thäme envisagez-vous plus particulibrement de tralter 

(c) when are you planning to do this? 

Quand envisagez-vous de le faire 7 

Could you please send me information as to attain copies of when they are available. 

Pourriez-vous mindiquer la mani6re d'obtenir des copies de ces projets ou quand je 
pourrai me les procurer ? 

If you have not, or will not address the issues specific to stem cell research In 
the near future, could you please answer the following questions, stating your 
group's official position. 

Si vous Wavez pas traft, ou si vous n1envisagez pas, A court terme, de traiter de 
th6mes sp6cifiques A la recherche sur les cellules souches, pourriez-vous 
r6pondre aux questions suivantes relatives A la prise de position officielle de 
votre groupe ? 

5. What Is your position on the following as regards to their use In research and 
derivation of human stem cells? 
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Quelle est votre position sur les th&mes suivants en ce qui concerne Ilutilisation 
des cellules humaines souches dans le cadre de la recherche scientifique et les 
risques li6s A leur utilisation ? 

(a) embryo / L'embryon 

(b) foetus / Le foetus 

(c) cord blood / Le sang du cordon ombilical 

(d) 'adults'/ Les cellules 'adultes' 

(e) cloning I Le clonage 

(d) any other source (please specify) / Autres (veuillez pr6ciser). 
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For each, please state the moral and scientific (therapeutic and basic research) 
reasons for allowing or prohibiting research using these sources? 

Veuillez indiquer, pour chaque source, les raisons sur le plan moral et scientifique 
(recherche de base et recherche th6rapeutique) d'autoriser ou d'interdire la recherche 
avec de telles sources. 

6. Please state your group's opinions on any present or planned regulations 
concerning stem cefl research. Also comment on the effect of any other non- 
specific legislation, regulation or professional codes to stem cell research. 

Pourriez-vous Indiquer les opinions de votre groupe sur les r6glementations 
actuelles ou envisag6es dans le domaine de la recherche sur les cellutes 
souches ? Pourriez-vous 6galement nous faire part de votre opinion sur les 
implications de toute autre l6gislation, r6glementation ou codes professionnels 
non-sp6cifiques en mati6re de recherche sur les cellules souches ? 

7. Do you support or not support the national policy on stem cell research? 
What policy moves would you recommend that may differ from the national 
position relating to your overall moral position on stem cell research? 

8. Do you think that there is or can be found an EU-wide moral position on stem 
cell research? 

Pensez-vous qu'll existe ou qu'iI puisse exister une position morale A grande 6chelle au sein de IIUE en mati6re de recherche sur les cellules souches ? 
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Est-ce que vous soutenez la politique nationale en mati6re de recherche sur les 
cellules souches ? Quels changements; politiques pouvant diff6rer de la position 
nationale et li6s A votre propre position 6thique sur la recherche sur les cellules 
souches souhaiteriez-vous recommander ? 



9. Do you think that a harmonised policy In the EU is warranted or necessary? 

Pensez-vous qu'une politique homogäne au sein de PUE soit justifide ou 
nöcessaire ? 

10. How would you advise such a policy being Implemented? Please define any 
International measures that you would propose. 

Quelles propositions pourriez-vous faire concernant la mise en ceuvre d'une telle 
politique ? Pourriez-vous d6tailler les mesures que vous envisagez sur le plan 
International ? 

11. Please make any further comments on any aspect that you wish to or feel 
have not been covered by this questionnaire that arise from stem cell research. 

N'h6sitez pas A faire d'autres remarques ou commentaires sur les th6mes que 
vous jugerez pertinents ou sur les th6mes li6s A la recherche sur les cellules 
souches, qui selon vous Wont pas 6t6 suffisamment abord6s par ce 
questionnaire. 

12. Are there any national reports or research papers that you would recommend 
or draw my attention to? (Please send copies or details of how to obtain them) 

Pourriez-vous me recommander ou m'indiquer certains rapports ou comptes- 
rendus de recherche A Mchelon national ? (Dans ce cas, pourriez-vous m'en 
faire parvenir des copies ou m'indiquer la mani6re de me les procurer ?) 

13. Are there any other groups that you would recommend me seeking views from? 
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Connaissez-vous d'autres groupes et, clans ce cas, pourriez-vous me 
recommander aupr&s d'eux afin de recueillir leurs opinions sur le sujet ? 

14. Could you please indicate the person whom I can contact for further 
information. 

Pourriez-vous me donner les coordonn6es d'une personne que je puisse 
contacter pour avoir des renseignements compl6mentaires ? 

Please send your response either by email or post by December 316t 2002. Both 
addresses are at the top of this letter. If possible, English translations of all your 
correspondence would be preferred (French would also be acceptable). 

Thank you for your valuable time. Please do not hesitate to contact me if you require 
further information on this questionnaire, my work, and the work of the Centre or for 
general correspondence. Further information on me, this research and the Centre for 
Ethics in Medicine can be found at: http: //www. bris. ac. uk/Depts/Ethics/CEM/ 

Veuillez envoyer votre questionnaire par 6mail ou par courrier avant le 31 d6cembre 
2002. Vous trouverez les coordonn6es 6mail et postales en haut de la pr6sente lettre. 
Dans la mesure du possible, pourriez-vous madresser les versions tracluites en 
anglais (A d6faut, en version frangaise) de vos corresponclances ? 

Je vous remercie de votre pr6cieuse collaboration. N'h6sitez pas 6 me contacter si 
vous avez besoin d'autres informations sur le pr6sent questionnaire, sur mes travaux 
ainsi que sur les travaux du Centre, ou pour tout autre motif. Si vous souhaitez en 
savoir plus sur ma personne, sur mes recherches et sur le Centre de D6ontologie 
Wdicale, vous pouvez consulter le site Internet suivant 
http: //www. bris. ac. uk/Depts/Ethics/CEM/ 

Sincerely yours 
Je vous prie d'agr6er madame, monsieur, 1'expression de mes meilleures salutations. 

Benjamin Capps 
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Appendix Eight 

Opinions of the Advisory Groups in the European Union 

1. National Advisory Group Opinions 

Note: No group in this list deviates ftorn general rules concerning consent of the donating couple; ethical 

review/oversight of a regulatory authority; the 14-day limit; or prohibition of the implantation of embryos 
subsequent to research. 

Advisory Member Title of Replied/ 
Group State Report(s) Personal 

Comm. 

Embryo Research Therapeutic Cloning 

Die Austria 'Opinion ... on No A majority (11 of 19) '... research in the field 
Bioethik- the Issue of I ... considered that of soniatic cell nuclear 
kommission Stem Cell research on transfer (therapeutic 
/ Austrian Researchý' preexisting human cloning) should remain 
Bioethics (2002) embryonic stem cell excluded from funding 
Commi 10 sslo lines was permissible by the EU's Sixth 

'Interim (ABC)I ... without any Framework 
Report on so- alternatives ... Until Programme' (2002 p. 
called further notice, only 2). 

reproductive those stem cell lines 
cloning93 may be used which '... if reproductive 
(2003). have already existed cloning were to be 

before a given date, expressly prohibited by 
so that the creation (Austrian) law, this 
and destruction of would provide a clear 
supernumerary signal for a sense of 
embryos created in what is fundamentally 
IVF treatment are not right and wrong ... at 
encouraged for the same time, it would 
purposes of stem cell have to be clearly 
research' (2002 pp. 3- evident from the 
4). formulation that this 

ban involves a 
deterrent measure from 
which no assessment 
can be derived about 
so-called therapeutic 
cloning' (2003 p. 3). 

1 By an order issued by the Federal Chancellor on 29 June 2001, a Bioethics Commission was established 
at the Federal Chancellery. The constituent meeting was held on 2 July 2001. The task of the Bioethics 
Commission is to advise the Federal Chancellor from an ethical point of view on all social, natural 
scientific and legal issues arising from the scientific developments in human medicine and human 
biology. Website: hq: //www. bka. g-v. at/bioethik/. 
2 Full title: 'Opinion of the Bioethics Commission on the Issue ofStem Cell Research in the 
context of the EUs Sixth Framework Programmefor Research, Technological 
Development and Demonstration Activities as a Contribution towards the Realization of the European 
Research Area (2002-2006)' (ABC 2002). 
3 Full title: 'Interim Report on so-called reproductive cloning with regard to a detailed opinion on the 
application of human cloning, embryo protection and emb? yo research, preimplantation diagnosis as well 
as additional issues concerning reproductive medicine'(ABC 2003). 
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National Belgium No published Yes Yes - provided Yes - provided 
Fund for reports at national and local national and local 
Scientific presents. ethical review ethical review 
Research Statements are 
(FWO)4 from personal 

communication. 
COMM Belgium Reports Yes Could not obtain Could not obtain 
Consultatif published in report. report. 
de French on 
Biodthique/ embryo 
Belgian research and 
National human 
Consultative cloning; an 
Bioethics opinion on 
Committee stem cell 
(CCB)6 research is 

planncd7 
Ad hoc enmark Frenitidens Yes' x x 
Committee Bioteknologier 
on Genetic - muligheder 
Technology og risici 
(CGT)' (October 24 

2002) A 

Det Etiske Denmark -- 'Statement on Yes ... Most ... find there A minority of the DCE 

RAd / Cloning' is no pressing need at approves in the use of 
Danish (2002) present to allow therapeutic cloning in 

Council of embryonic stem cells order to obtain stem 
Ethics to be produced for cells (2002 p. 33). 
(DCE)10 research or possible 

treatment of disease, 
either by cloning or 
by the in vitro 
technique ... these 
members recommend 
that research ... be 
confined to embryos 
left over from IVF 
treatment' (2002 p. 
33) 

Forsknings Denmark No relevant Yes x x 

styrelsen/ reports12 . Danish 
Research 

4 FWO - Waanderen was founded in 1928 as an Institution of Public Interest for the support of scientific 
research. The FWO activities are aimed at a push back of the frontiers of knowledge in all disciplines, 

stimulating and funding fundamental academic research at the universities in the Flemish Community and 
at scientific research institutes. h=: Hsun. fWo. be/. 
5 Personal communication 7/10/02. 
6 ft: //www. health. fpov. be/bioeth/. 
7 Personal communication 26/3/03. 
8 Created by the Danish Minister for Science, Technology and Innovation in 2002. 
9 The opinion states that research on embryonic stem cells and therapeutic research would not be 
supported under present Danish legislation. Should a political decision be made to pursue such research 
Vurposes, then the present Act on Medically Assisted Procreation would require amending. 
0 The DCE was established in 1988 to provide the Danish Parliament, official authorities and the public 

with ongoing advice and information about ethical problems raised by developments within the national 
health service and the field of biomedicine. The Council has 17 members. htip: //www, etiskraad. dk/. 
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Agency 
(DRA)" 
Valtakunn- Finland No relevant Yes x x 
allinen 

14 
reports 

terveydenh 
-uollon 
eettinen 
neuvottelu- 
kunta/ 
National 
Advisory 
Board on 
Health 
Care 
Ethics 
(ETENE) 13 

National Finland X Yes" x x 
Advisory 
Board on 
Research 
Ethics 
(NABHCE) 
15 

Biotekniik- Finland No No x x 
an information in 
neuvottelu- English 
kunnan/ 
National 
Advisory 
Board for 
Biotechnol 
-ogy 

17 

National France 'Opinion on No 
... any creation de 'There is a majority in 

Consultati- the novo of human favour [ofl 
... controlled 

ve Ethics Establishment embryos for any authorisation to engage 
Committee of Collections purpose other than a in 'therapeutic' 
for Health of Human parental project, is cloning' (2001). 
and Life Embryo Cells still not permitted' 
Sciences and their use (1997; also see 2001). 

11 The DRA is an independent institution under the Ministry of Research. The Agency houses the 
secretariats for The Board of Danish Research Councils, The Danish Research Councils, The Danish 
Research Training Council, the Central-Scientific Ethical Committee (see supra s. 3.1.1. p. 178), and the 
Danish Committees on Scientific Dishonesty. htip: //www. forsk. dk/ený, -/cvk/index. 

htm. 
12 Personal communication 8/11/02. 
13 ETENE was established in 1998 under the Act on the Status and Rights of Patients (785/1992, 
amendment 333/1998). The Board deals with ethical issues related to health care and the status and rights 
of patients from the point of view of principle. It can also take initiatives and issue advisory opinions and 
recommendations on ethical health care issues and foster discussion on them within Finnish society and 
provides expert assistance with the development of health care and relevant legislation, and collects and distributes information on ethical questions involved in health care and related international discussion, 
technological advances in health care and the ensuing ethical issues. (Decree on the National Advisory 
Board on Health Care Ethics 494/1998). hiip: //www. etene. orp, /e/yourturn. shtml. 14 Personal communication 2012/02. 
Is Lhtm. 
16 No competence in this field: Personal communication 24/9/02. 17 vottelulcunta. fi/. 18 The CCNE was established by a decree signed by the President of the French Republic on 23rd February 1983. It is now enacted in the law of 29th July 1994. The Committee's mission is to give 
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(CCNE)"' for 
Therapeutic or ... research for 
Scientific medical purposes 
Purposes' may ... be undertaken 
(Opinion 53; on human embryos 
1997); that are no longer 

required for a 
'Opinion on the parental project, with 
Parliamentary the agreement of the 
Draft Revision procreating couple' 
of the Laws on (2001) 
Bioethics' 
(Opinion 67; 
2001). 

Centre France X No X X 

national de 
la recherche 
scientifique 
(CNRS) 
(National 
Centre for 
Scientific 
Research) - 
Committee 
on Ethics 
for the 
Sciences 
(COMETS) 
& Comitid 
d'Ethique 

C! "19 de CNRS) 
Enquete- Germany 'Second Interim N/A Objected in principle X 
Kommissi- Report of the to the import of cells 
on (EK) 20 Study for research on the 

Commission on grounds that the 
the Law and utilisation of EC cells 
Ethics of could not be 
Modern distinguished from 
Medicine: Stem the destruction of the 
Cell research' embryo. However, 
(2001) because of the 

conditions of the 
right to fteedom of 
research, 
recommended an in- 
principle ban that 
could be relaxed 
under exceptional 
circumstances 

Der Germany 'The Import of Yes A majority (p. 54) of X 
Nationaler Human the Council support: 
Ethikrat/ Embryonic 'The provisional 
German Stem Cells: import of human 

opinions on ethicalproblems raised by progress in thefields of biology, medicine, and health, and to 
publish recommendations on this subject. b! M: //www. ccne-etbiciue. fr/enplish/start. b - '9 The CNRS was created in 1939 by presidential decree. The aim was to merge all the non-specialised 
state organisations involved in basic and applied research into a single institution in order to co-ordinate 
research at the national level. hi! p: //www. cnrs. fr/index. html. 
20 Set up by the German Bundestag in 2000. bM: //www. bundestaL,. de/Lyremien/medi/. 
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National 
Ethics 
Council 
p; Eq21 

Opinion' 
(2001) 

embryonic stem cells, 
for a limited period 
only and subject to 
strict conditions' 
(2001 p. 48). 

Deutsche Germany 'Recommendati Yes 'Active participation 'The DFG holds the 
Forschung- -ons of the DFG of scientists in view that ... therapeutic 
sgerneinsc- Concerning Germany in the cloning by means of 
haft (DFG) Research with generation of nuclear transplantation 
German Human embryonic stem cell into enucleated human 
Research Embryonic lines is desirable' oocyteas can neither be 
Foundation Stem Cells (2001). justified scientifically 
22 (2000); nor can it be accounted 

The DFG recommends for ethically and for 
'Recommenda- provisions to establish that reason it is not 
tions of the new cell lines (over the permissible' (2001). 
DFG next 5 years) or 
Concerning importing those 
Research with created later than I' 
Human January 2002 (2001). 
Embryonic 
Stem Cells' Only embryos 
(2001). derived from 

4surplus' embryo can 
be imported (2001). 

EOvucý Greece Comments on Yes 'Most members 'Most members of 
EmTponý the Draft Bill ... agree with the Commission consider 
Btoq0wý; / Concerning general principal of that embryo production 
Hellenic Medically article 18, of the for therapeutic 
National Assisted Convention on purposes via cloning 
Bioethics Human Human Rights and and derivation of stem 
Commission Reproduction Biomedicine ... that cells from such 
(HNBc)23 (2001); generally allows embryos should not be 

research under precluded, in condition 
Recommendati- specified conditions that there is no 
on on the Use on embryos in vitro. alternative ... the 
of Stem Cell in They consider though Commission (by 
Biomedicine that further majority) reckons that 
and Clinical clarification is needed therapeutic cloning is 
Medicine (2001 concerning the exempted from the 
per. co. ); conditions for general prohibition of 

embryo research and , article 18'(2001). 

2' Following the Federal Government's decision of 2 May 200 1, the NEC was inaugurated on 8 June 2001 
as a national forum for dialogue on ethical issues in the life sciences. The National Ethics Council has up 
to 25 members, who represent the scientific, medical, theological, philosophical, social, legal, ecological 
and economic worlds and are appointed for a four-year term by the Federal Chancellor. The National 
Ethics Council is independent and is bound solely by the function laid down in the decree that established 
it. hM-//www. nationalerethikrat. de/ en0ish/index e. html. 22 The DFG is the central, self-governing research organisation that promotes research at universities and 
other publicly financed research institutions in Germany. hqp: //www. dfz. de/en/index. btml. 
23 The National Bioethics Cominission is an independent advisory body of experts established by law 
2667/1998. The Commission investigates the ethical, social and legal aspects that arise from scientific 
advances in biology, biotechnology, medicine and genetics, and outlines, in collaboration with the 
respective ministries, proposals of general policy and provides specific recommendations on related issues. It also collaborates with international organisations and related bodies, informs the public on issues related to biotechnological advances and the impact of their applications, and orientates and co- 
ordinates related governmental advisory bodies in the field of bioethics. The Commission is composed of 
nine academic members, appointed by the Prime n-dnister for a term of five years. ftn/_/www. bioethiLc ý. r/hindex. LhR. j 
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Report on the stem cells derivation' 
Use of Stem (2001). 
Cell in 
Biomedicine 
and Clinical 
medicine (2001 
per. co. ). 

-ommission Ireland Opinion planned. N/A X X 
)n Assisted 
J uman 
"'eproduction 

, 
Department 
: )f Health and 
Children) 24 

Comitato Italy 'Opinion of the Yes It is'... ethically ... this line of research 
Nazionale NBC on the legitimate to derive could produce 
per la Therapeutic use stem cells for therapeutic results of 
Bioetica/ of Stem Cells' therapeutic purposes great significance and 
National (2000a). from embryos that it for the time being 
Bioethics is no longer possible without any alternative 
Committee to implant such as to suggest 
(cNB)25 

... nevertheless [the evaluating the ethical 
NBC] recommend aspects of future 
performing applications on a case 
investigations and by case basis' (2000a 
rigorous verifications para 29). 
on a case by case 
basis concerning the 
suitability for 
implantation, the 
consent to donate and 
the therapeutic 
purpose of the 
experimentation' 
(2000apara3l). 

Commission Luxern- X No X X 
consultative bourg 
national 
d'dthique 
pur les 
sciences de 
la vie et de 
la santd/ 
National 
Consultative 
Committee 
for Life and 
Health 
Sciences 

24 hqR: //www. doh. ie/aboutus/zroups/cahr. htn-A. 
25 The setting up of the NBC followed resolution no. 6-00038 approved on 5 July 1988, committed the 
Government to promoting an international level comparison on the state of the art of biomedical research 
and genetic engineering which might serve as a valid point of reference for future choices in which the 
progress of science can be reconciled with the respect for human freedom and dignity. It was established by a decree signed by the President of the Council of Ministers on 28 March 1990. The Committee 
publishes opinions for the purpose of preparing legislative acts, and addresses the ethical and legal 
problems that may emerge as a result of the progress of research and the emergence of possible new 
applications of clinical interest. htip: //www. palazzochi Lit/binetirp/. 
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(NCEC) , - Minist4e -_ Luxem- X Yes Permissible for X 
de la bourg medical research; and 
Sant626 subsequerittolocal 

and government 
review; consent from 
parents; and orill, IVF 

7 'spare' embryos 
Gezondheid Nethert 'Stem Cell for Yes 'The committee 'The committee does 

-sraad/ -ands Tissues Repair: recommends: not believe these trials 
Health Research on permitting the (therapeutic cloning) 
Council of Therapy using isolation of stem cells are urgent, but does 
the Somatic and from 'spare' embryos believe that they will 
Netherlands Embryonic for the purposes of be important when it 
(HCN)28 Stem Cells' stem cell research' becomes clear that cell 

(2002); 2002 p. 18). therapy with 
embryonic stem cells is 

'IVF-Related 'The committee feels effective and no 
Research' that the legal option feasible alternatives 
(1998). of generating have been developed. 

embryos specifically ... [the HCN 
for scientific research recommends) no ban 
should remain open ... in advance on 
... in the interests of research into the 
acquiring important possibility of 
new knowledge (and] nuclear transplants and 
that cannot be the creation of new 
obtained by any other embryonic stem cell 
means. The lines ... in the view of 
committee considers the committee, this 
that ... the distinction right to protection 
between conducting cannot be used to make 
research on spare a convincing a pri . ori 
embryos and creating objection to the 
embryos specifically creation of such an 
for the purpose of embryo by means of 
research is cell nuclear transfer' 
comparatively small' (2002 p. 59). 
(2002 p. 58). 

'-while a given value 
should be assigned to 
the embryo in vitro 
... this value is relative 
and can be overridden 
when other, more 
imperative interests ar e 
involved ... the 
Committee considers it 

26 ht-! p: //www. etat. lu/MS/. 27 Personal communication 24/9/02. 
28 The HCN is an independent advisory body whose task is to advise Ministers and Parliament in the field 
of public health. Ministers ask the Health Council for advice on which to base policy decisions. In 
addition, the Health Council has an 'alerting' function, which also allows it to give unsolicited advice. 
The Standing Committee on Medical Ethics was set up in 1977 and has since 1983 been designated as the 
Standing Committee on Medical Ethics and Health Law. It consists of experts in the fields of medicine, 
medical ethics and health law. The committee gives advice on any ethical, legal or social matters that 
may arise in relation to draft advisory reports. The standing committee will itself sometimes produce 
advisory reports. hn: //www. p-r. nVindex, pb ! p. 
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acceptable for embryos 
to be created for 
research purposes only 
when such research 
cannot be carries out 
using surplus embryos' 
(1998 p. 12). 

Netherlands Netherl Endorses the Yes Yes Yes 
Organisation -ands Reports of the 
for Health 30 ESF 
ýesearch and 
)evelopment 

Conselho Portugal X No x x 
Nacional 
de Etica 
Para as 
Ciencias 
da Vida/ 
National 
Council on 
Ethics for 
the Life 
Sciences 
(CNEVC) 
31 

Observatory Spain Declaration on N/A Permissible inc. Yes 
on Bioethics Embryonic creating embryos by 
and Law, Stem Cells (16 IVF and CNR 
Barcelona December specifically for 
(OBL) 2001) research; must have 

consent and approved 
by an 'ad hoc 
committee 02 

', Iational Spain 'Reproducci6n N/A Recommended that x 
-ommission Humana researches should be 
3f Human Asistida: permitted to obtain 
kssisted Informe Annual stem cells from 
Ieproduction 1998'(1998) embryos stored for 
ýNCHAR)33 more than 5 years 34. 
Advisory Spain 'Report: Stem N/A recommends that X 
Committee Cell Research' ... , 

as an alternative to 
on Ethics (2003) the destruction of 
of surplus embryos, 
Scientific these may be used to 
and obtain embryonic Technical stem cells ... The 

29 The new organisation covers the entire continuum in the areas of health, prevention and care, from 
basic scientific research to modernisation projects in practice. The main customers for ZonMw are the 
Ministry of Health, Welfare and Sport (VWS) and the Netherlands Organisation for Scientific Research 
(NWO). ft--IH/wwwý. zonmw. nVinde asIL? s=3787. K-qn___ 

-- '0 Personal communication 12/11/02; infra s. 5.2. 
31 The mandate of the CNEVC expired in 2003 and no new appointments have been made. h! W, *//www LcnecyLgovg . 32 See Malagrida 2003; & Holden 2003. 
33 Committee created under the Ministerio de Sanidad Y Consumo. hLtvý: //www. nisc. es/. 34 Report in Spanish; contents and interpretation from Bosch (2003), 
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Resea rch creation of human 
(ACE)35 embryos for the 

specific purpose of 
generating stem cells 
for research in not 
recommended ... the 
Committee believes 
that the two lines of 
research (ES and AS 
cell) are not in 
competition and 
recommends that 
research be carried 
out with both' (2003 
pp. 101-102) 

Kommitten Sweden 'Summary of Yes 'It is not proposed to The transfer of 
om the Genetic implement a general somatic cell nuclei 
genetisk Integrity report prohibition against should not be 
integritet/ concerning producingfertilised prohibited ... No 
Conunittee embryonic stem eggsfor research detailed regulation 
on Genetic cellresearch' purposes. It is the concerning research 
Integri % (2003) opinion of the based on the transfer of 

6 (SCGI) committee that such somatic cell nuclei 
production must take should be introduced 
place in order for (2003 p. 15) 
research to be carried 
out into fertility and 
the development of 
the fertilised egg ... it is not possible to set a 
legal limit with 
sufficient clarity that 
would delineate what 
... would be 
forbidden. This 
delineation should 
rather be done on a 
case-by case basis 
within the framework 
of the ethical review 
of research' (2003 p. 
14). 

Genteknik- Sweden X Yes" x x 
namnden/ 
Swedish 
Gene 
Technology 
Advisory 
Board" 

E Swedish Sweden 'Guidelines No The use of [spare] 'Creation of embryos 
, Research for Research- human embryos is through somatic cell 

35 Created under the Spanish Foundation for Science and Technology and pursuant to the 27 April 2001 
Resolution of the Spanish Council of Ministers at the initiative of the Ministry of Science and 
Technology. hLtp: //www. fec3i. es/index-flash. htm. 
36 Under the Ministry of Health and Social Affairs: hn: //www. social. TeRerinven. se/inenglisIVindex. h 
37 ft: www. genteknik. se/. 38 No competence in this area; recommended to contact Kommittdn orn Genetisk Integritet (personal 
communication 20/12/02). 
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Council 
(SRC)39 

Statens 
Medicinsk- 
Etiska 
RAW 
Swedish 
National 
Council on 
Medical 
Ethics 
(SMER) 40 

Sweden 

Ethical 
Review of 
Human Stem 
Cell research' 
(2001) 

'Statement of 
Opinion on 
Embryonic 
Stem Cell 
Research' 
(2002) 

Yes 

permissible (for ES 
cell research] if there 
are no acceptable 
alternative ways to 
achieve corresponding 
results and the project 
is judged necessary 
... Creation of embryos 
from eggs and sperm 
solely for research 
purposes cannot be 
allowed since there are 
less invasive methods 
of acquiring such 
embryos' (2001 p. 16)i 
'... embryonic stem 
cell research is 
ethically defensable 
on the condition that 
it is conducted in 
controlled forms and 
under public scrutiny, 
including legally 
regulated ethical 
exammation of each 
individual project by 
a committee of 
research ethics; is 
permissible only if 
there are no 
scientifically well- 
founded and ethically 
acceptable 
alternatives for 
attaining the same 
goals of knowledge; 
does not justify the 
creation of embryos, 
through test-tube 
fertilisation, solely 
for research purposes 
(2002 sec 8). 

nuclear transfer may be 
ethically defensible but 
cannot be allowed in 
the present legal 
situation' (2001 p 16); 

'Such an activi 
... should be mle 
contingent upon 
[setting up] a national 
authority ... [and] be 
proceeded by a legal 
ban against implanting 
embryos in a woman's 
uterus' (2001 p. 15). 
'The Council has not, 
at this stage, taken a 
position on the issue of 
cell nuclear transfer. 
The medical-ethical 
and legal implications 
of allowing cell nuclear 
transfer to egg cells, or 
to fertilised eggs, are 
insufficiently 
elucidated at present. 
Consequently, the issue 
should remain open 
until the level of 
knowledge and 
understanding is 
adequate to provide a 
base for policy 
decision. For the time 
being, a ban against 
creation of embryos for 
research purposes 
should not be 
introduced to Swedish 
law' (2002 sec 8). 

The UK 'Interim Yes 'There are a number Supported in 2000 
Wellcome Position of sources of stem Statement through 
Trust Statement on cells but to begin endorsement of DoH 
(WTV Stem Cell with it is likely that Report 2000 (see 

39 The Swedish Research Council has national responsibility for developing the country's basic research 
towards attainment of a strong international position. The Council has three main tasks: research funding, 
science communication and research policy. Research is the foundation for the development of 
knowledge in society, and the basis of high-quality education. Research is also crucial as a means of 
enhancing welfare through economic, social and cultural development. 
hLtp: //www. hsfr. selenplisIVindex. asp. 40 The Swedish National Council on Medical Ethics is an advisory board to the Swedish government on 
ethical issues raised by scientific and technological advances in biomedicine. It has 23 members. 
httD: //www, smer. gov. sel. 
41 Ile WT is an independent research-funding charity established 1936. It is funded from a private 
endowment, which is managed with long-term stability and growth in mind. Its mission is'to foster and 
promote research with the aim of improving human and animal health'. The WT seeks to raise awareness 
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Research' the greatest benefits below). 
(2000); will be realized [sic] 

by using those cells 
'Wellcome derived from very 
Trust response early-stage embryos 
to the report of ... stem cell research 
the House of for the benefit of 
Lords Select human health is 
Committee on ethically justifiable' 
Stem Cell (2000) 
Research' (27 
February 'The Lords deserve 
2002) congratulations on 

their clarity of 
thought on an issue 
that others have 
attempted to hijack 
with inflammatory 
and misleading 
interventions. It is 
crucial that stem cell 
research using both 
adult and early 
embryo stem cells is 
allowed to progress' 
2002) 

Royal UK Science and Yes 'the proposed new 'Very early human 
Society Society- A regulations ... which embryos cloned for 
(RS)42 Response to would allow research legitimate research 

the Inquiry by on human embryonic harnessing stem cells 
the House of stem cells, are coupled help to 
Lords Science scientifically improve or save the 
and necessary to realise lives of millions of 
Technology fully the potential of patient worldwide' 
Select stem cell therapies' (2003); 
Committee (2000b); 
(1999); Therapeutic cloning is 

Creating embryos is endorsed by supporting 
Stem Cell supported by the DoH Report (2000) 
Research and endorsing the DoH (see below). 
Therapeutic Report (2000) (see 
Cloning: An below). 
Update 
(2000a); 

Therapeutic 
Cloning: A 
Submission by 
the Royal 
Society to the 

of the medical, ethical and social implications of research and promote dialogue between scientists, the 
ýublic and policy makers. hlip-Hwww. wellcome. ac. uk/en/l/hme. html. 
2 As the UK national academy of science founded in 1660, the RS plays a crucial role as the champion of 

top quality science and technology. By virtue of its independent status and its body of some 1300 Fellows 
and Foreign Members covering all scientific disciplines, the Society is uniquely placed to represent the 
interests of top quality science and technology in its interactions with government the public and the 
media. It adopts a high profile on issues which are vital to scientific progress and is making an 
increasingly prominent position in furthering the role of science, engineering and technology in society by 
facilitating constructive dialogue between scientists and non-scientists. hqp: //www. royalsoc. org . 
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Chief Medical 
Officer's 
Expert Group 
(2000b) 

Stem Cell 
Research: 
Second 
Update 
(2001). 

Human 
Reproductive 
Cloning: 
Statement by 
the Royal 
Society' 
(2003) 

Medical UK No relevant Yes x x 
research reports44. 

Council 
(MRC)43 

Nuffeild UK 'Stem Cell Yes 'We therefore ... we consider that the 
Council on Therapy: The recommend that proposed creation of 
Bioethics Ethical Issues - research involving embryos using SCNT 
(NCB)45 A Discussion human embryos be for research into the 

Paper' (2000). permitted for the derivation of stem cells 
purpose of offers such significant 
developing tissues to potential medical 
treat diseases from benefits that research 
derived embryonic for such purposes 
stem (ES) cells' (p. 1); should be licensed' (p. 

18). 
'... we consider that 
there are no 
compelling reasons to 
allow additional 
embryos to be created 
merely to increase the 
number of embryos 
available for ES cell 
research or therapy. 
However, we suggest 
that this issue be kept 
under review' (p. 11). 

43 The MRC is a national organisation funded by the UK taxpayer and established in 1913. The Council 
works in close partnership with Health Departments, other Research Councils, industry and others to 
identify and respond to current and future health needs. Lttm: //www. mrc. ac. uk/. 44 Personal communication 9/12/02; but note the MRC's role in the UK stem cell bank; see: 
httD: //www. mrc. ac. uk/Dm/index/stratep, y-strate%! v/strateE! v-science stratep-v/strateRv- 
EVAat-e-g-li-CC-1ýmvlementation/stratep-v-stem cells/strateev-stem cell eovemance/Dublic- 
stemcell governance steering. litrn. 
45 The NCB is an independent body established by the Trustees of the Nuffield Foundation in 1991 to 
consider the ethical issues arising from developments in medicine and biology. The Council is funded 
jointly by the Nuff ield Foundation, The Wellcome Trust and the Medical Research Council. The Council 
plays a major role in contributing to policy-making and stimulating debate in bioethics. Once the Council 
has identified a topic for investigation, it establishes a multidisciplinary group with the relevant expertise 
to examine and report on the issue. hgp: //www. nuffieldbioethics. oriz/home . 
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House of UK 'Stem Cell N/A '... there is a clear 'Although there is a 
Lord's Research: scientific case for clear distinction 
Select Report' (2002) continued research on between an IVF 
Committee ES cells ... To ensure embryo and an embryo 
on Stem maximum medical produced by CNR (or 
Cell benefit it is necessary other methods) in their 
Research to keep both routes to method of production, 
(Sel. therapy open' (ES, the Committee does not 
Com. ) CBS and AS cell see any ethical 

research) (stem cell difference in their use 
research S. iV)46 for research purposes 

up to the 14 day limit 
'Embryos should not (cell nuclear 
be created replacement and 
specifically for cloning s. xi). 
research purposes 
unless there is a 
demonstrable and 
exceptional need 
which cannot be met 
by the sue of surplus 
embryos' (status of 
the embryo s. ix) 

Department UK 'Stem Cell N/A 'Research using 'In licensing any 
of Health Research: embryos (whether research using embryos 
(DOH47) Medical created by in vitro created by cell nuclear 

Progress with fertilisation or cell replacement, the 
Responsibility nuclear replacement) Human Fertilisation 
:A Report to increase and Embryology 
from the Chief understanding about Authority should 
Medical human disease and satisfy itself that there 
Officer's disorders and their are no other means of 
Expert Group cell-based treatments meeting the objectives 
Reviewing the should be permitted, of the research' (Rec. 
Potential of subject to the controls 2; 2000). 
Developments in the Human 
in Stem Cell Fertilisation and 
Research and Embryology Act 
Cell Nuclear 1990' (Rec. 1; 2000). 
Replacement 
to Benefit 
Human 
Health' 
(2000). 

2. International Bodies 

Advisory ý Affiliat Title of Report(s) Embryo Research Therapeutic Cloning 
Group Ion 
European Euro 'Ethical Aspects of '-funding should no a Only for the objective of 
Group on Commi Cloning priori exclude human researching the causes of 
r thics in ' -ssion Techniques' embryo research' (1998 human disease/human 

c ience and ,-- , (Opinion 9 1997); 2.8) providing ther is suffering, and should noU 

46 All quotes from Summary of Conclusions and Recommendations of the Report. 47 Also see: Human Genetics Advisory CommissionlHuman Fertilisation and Embryology Authority: 
'Cloning Issues in Reproduction, Science and Medicine' (1998). hgp: //www. doh. pov. uk/. 
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New ethical evaluation at the include the replacement 
Technologies 'Ethical Aspects of Community level (2.9) and of the embryo (1997 
(EGE)49 Research Involving national level (2.10) (also 2.9); 

the use of Human 2000 2.13); 
Embryo in the ... the creation of 
Context of the S'h '... the creation of embryo embryos by somatic cell 
Framework ... for the purpose of stem nuclear transfer for 
Programme' (12 cell procurement is research on stem cell 
1998); ethically unacceptable therapy would be 

(20002.7) premature' (2000 2.7) 
'Ethical Aspects of 
Human Stem Cell 
Research and Use' 
(152000) 

European X 'Human Stem Cell 'It is essential to proceed ... fundamental research 
Science Research: Scientific with research on stem cells involving this technique 
Foundation Uncertainties and derived from embryos, should be supported, but 
(ESF)49 Ethical Dilemmas' foetal tissues and adults, in under strong regulatory 

(Nos. 15 2001 and parallel' (2002 p. 4) control by national 
18 Second edition bodies' (2002 p. 5) 
2002) 

European X 'The Moral Status '... the creation and the X 
Society of of the Pre- possibility of research on 
Human Implantation pre-implantation embryos 

eproduction Embryo' (200 1); specifically created for the 
ind purpose is appropriate only 
Fmbryology 'Stem Cells' (2002) if the information cannot 
ýESHRE) be obtained by research on 

supernumerary zygotes' 
(2001 p. 1048); 

'We do not object to 
embryo research on 
supernumerary embryos, 
nor do we find any major 
ethical differences with 
embryos created for 
research [including for 
therapeutic cloning]' (2002 
p. 1410) 

nternational X 'Recommendations 'Research on pre-embryos X 
Federation of on Ethical Issues in is only ethically acceptable 
Jynaecology Obstetrics and when its purpose is for the 

d Gynaecology benefits of human health 
3bstetrics (1997) ... The Committee was 
TIGO)50 unable to reach a 

consensus as to whether 
research should be limited 
to surplus pre-embryos or I 

48 The Group is an independent, pluralist and multidisciplinary body which advises the European 
Commission on ethical aspects of science and new technologies in connection with the preparation and 
implementation of Community legislation or policies. In December 1997 the European Commission set 
up the European Group on Ethics to succeed the Group of Advisers on the Ethical Implications of 
Biotechnology. hn: //europa. eu. int/comnVeuropean Rr M_ethics/index-en. htm. 
49 The European Science Foundation promotes high quality science at a European level. It acts as a 
catalyst for the development of science by bringing together leading scientists and funding agencies to 
debate, plan and implement pan-European initiatives. hqp: //www. e so The mission of FIGO is to promote the well-being of women and to raise the standard of practice in 
obstetrics and gynaecology. FIGO is a non-profit organisation. ht! p: //www. fipo. orp-/ 
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should also include pre- 
embryos specifically 
generated for research' (p. 
15). 

Nordic x 'The Ethical Issues 'The use of stem cells, ... at this stage of 
Committee in Human Stem derived from human spare embryonic stem cell 
on Cell Research' embryos produced for in research and waiting for 
Bioethics (2000) vitro fertilization [sic. ] but more definite results on 
(NorCB)s1 no more needed, was the potential of using 

considered acceptable until adult stem cells it was 
day 14 of embryonal felt that use of the 
development... somatic cell nuclear 

transfer technique in 
The creation of human humans should not be 

embryos solely for allowed in the Nordic 
research purposes seemed countries' 
not necessary at the 
present stage of research' 

Steering Council 'The Protection of '.. At seems possible and x 
Committcc of the Human Embryo desirable with regards to 
on Europe in Vitro' (2003) the need to protect the 
Bioethics embryo in vitro on which 
(CDBI) all countries have agreed, 

that common approaches 
be identified to ensure 
proper conditions for the 
application of procedures 
involving the creation and 
use of embryo in vitro' (p. 
37). 

Internation 'The Use of I CI 0 Hum! ý embryonic stem A 
-al 

=d 
Embryonic Stem cell research - and embryo 

Bioethics '4ations 52 1 Cells in Therapeutic research in general - is a 
Committee Research' (McCall matter which each 
(IBC) Smith & Revel community will have to 

2001) decide for itself. If the 
decision is reached after 
serious ethical debate 

... then this must be 
acceDted' 6). 13) 

The x 'Statement on x 'Cloning for research and 
Interacaderny Human Cloning' therapeutic purposes 
Panel on (2003)54. therefore has 
IntemnfinnnI , considerable potential 

51 To ftirther promote Nordic co-operation and exchange of information between scientists, 
parliamentarians and opinion leaders on ethical aspects of biotechnological research, development and 
application a Nordic committee on B ioethics was formed in 19 89. The committee's mandate has been 
reviewed several times. The present mandate is for the years 2002-2004. The Committee has two 
members from each of the Nordic countries and represents broad-based knowledge in biotechnology and 
bioethics. Members are nominated by the national ministries for education/ research and they are 
appointed by the Nordic Council of Ministers for a period of three years that can be renewed once. 
Members shall, if possible, be members of their respective National Ethics Councils. The committee has 
adopted a system of yearly chair rotation between the member countries. 
httr): //www. ncbio. orgffltmVen5z index. htm. 
52 UNESCO, United Nations Educational, Scientific and Cultural Organisation was established on 16th of 
November 1945. hgp: //www. unesco. org. 
53 To promote co-operation among national scientific academies, the IAP was created in January 1995. It 
has an informal advisory capacity to the UN. 

378 



Issues (IAP)" from a scientific 
perspective, and should 
be excluded from the ban 
on human [reproductive] 
cloning. Both policies 
should be reviewed 
periodically in the light 
of scientific and social 
developments' (2003). 

3. Groups Contacted 

AUSTRIA (Groups contacted: 8; Responses: 0) 
Bioethikkommission beim Bundeskanzleramt - Geschaftsstelle 
Bundesministerium. ffir Bildung, Wissenschaft und Kultur (bm: bwk) / Federal Ministry for Education, 
Science and Culture 
Bundesministeriurn far soziale Sicherheit und Generationen / Federal Ministry for Labour, Health & 
Social Affairs 
Bundcsministerium far soziale Sicherheit und Generationen / Federal Ministry for Social Security and 
Generations 
Bilro ftIr Internationale Forschungs- und Technologiekoopcration (BIT) / Bureau for International 
Research and Technology Co-operation 
Die Bioethikkommission / Austrian Bioethics Commission 
Fonds zur F6rderung der wissenschaftlichen Forschung (FWF) / Austrian Fund for the Promotion of 
the Scientific Research 
Osterreichische Akademie der Wissenschaften / Austrian Academy Of Sciences 

BELGIUM (9: 4) 
Belgium Committee of Medical Ethics of the National Scientific Research Fund (FGWO-FNRS) 
Centrum voor Biornedische Ethiek en Recht / Centre for Biomedical Ethics and Law 
Comite; Consultatif de BioJthique de Belgique lBeIgian National Consultative Bioethics Committee 
Federal Ministry of Social Affairs, Public Health and the Environment 
Federal Office for Scientific, Technical and Cultural Affairs 
Fonds voor lVetenschappelyk Onderzoek - P7aanderen / National Fundfor Scientific Research - Flanders 
La Commission d'ithique du FRSM Fonds National de la Recherche Scientifique (FNRS) / National 
Fund for Scientific Research 
I'Association Betze de Bioithique /Belgium Association ofBioethics 
Ministere de la Sante 
Senat de Belgique: Committee of the Belgian Senate on Bioethical. Issues 
DENNIARK (14: 5) 
ad hoc Committee on Genetic Technology 
BIOSAM 
Centrale Videnskabsetiske KomitJ / Central Scientific Ethical Committee 
Danish Centre for Evaluation and Health Technology Assessment 
Danish Medical Research Council 
Danish Medicines Agency 
Det Etiske Reidl The Danish Council ofEthics 
Det Kongelige Danske Videnskaberries Selskab / Royal Danish Academy of Sciences and Letters 

54 The Report was endorsed by 63 of its 90 members, including (from the EU): the Royal Danish 
Academy ofSciences and Letters; the Delegation of the Finnish Academies ofScience and Letters; 
Acadjmie des Sciences, France; the Academy ofAthens, Greece; the Royal Netherlands Academy ofArts 
and Sciences; the Royal Swedish Academy ofSciences; and the Royal Society, UK. 
hM-//www4. nationalacademies. or&iap/iaphome. ns 
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ForskningssiTrelsen / The Danish Research Agency 
Ministerict for Videnskab Teknologi og Udvikling / Ministry of Science Technology and Innovation 
Ministry ofInterior and Health 
National Board of Health 
National Institute of Public Health 
Statens Sundhedsvidenskabelige Forskningsrfid / National Institute of Public Health 
Tek-nologirAdet / The Danish Board of Technology 

FINLAND (11: 2) 
Biotekniikan neuvottelukunnan / National Advisory Board for Biotechnology 
Board of Gene Technology 
Finnish Office for Health Care Assessment (STAKES) / FinOHTA 
Ministry of Social Affairs and Health 
Tulkimuseettinen neuvottelukunta (TENK) I NationalAdvisory Board on Research Ethics 
Research Science and Technology Policy Council of Finland 
Suomen Akatemia - Finlands; Akademi / Academy of Finland 
Suomen Tiedeakaternian ValtuuskunmDelegationen / Delegation of the Finnish Academy of Sciences 
and Letters 
Teknologia -tie Tulokseen (TEKES) / National Technology Agency of Finland 
Tutkimuseettinen neuvottelukunta, / National Research Ethics Council of Finland 
Valtakunnallinen terveydenhuollon eettinen neuvottelukunta (ETENE) INational Advisory Board on 
Health Care Ethics 

FRANCE (5: 1) 
Comit6 Consultatif National d'Ethique piur les Sciences de la Vie et de la SaW (CCNE) 
National Consultative Ethics Committee for Health and Life Sciences 
Comite D'Ethique pour les Techniques de Procreation Artificielles 
Institut National de la Santd ct de la Recherche Mddicale (Inserm) / The French Institute of Health and 
Medical Research 
Le Comitj Xithique du Centre National de la Recherche Scientific (CNRS) / CNRS Committee on 
Ethics 
State Secretat for Health / Ministere de I! Emploi et de la Solidarite / Ministry of Employment and 
Solidarity 

GERMANY (16: 2) 
Akadernie fUr Ethic in der Medizin e. V. / Academy for Ethics in Medicine 
Besucherdienst beim Deutschen Bundestag 
Der National Ethikrat /German National Ethics Council 
Deutsche Forschungsgemeinschaft (GFG) / German Research Association 
Federal Institute for Drugs and Medical Devices 
Georg-August-Universit! it G6ttingen Bereich Hurnanmedizin 
Geschaftsstelle der Akademie f(Ir Ethik in der Medizin e. V., 
Gesch! iftsstelle der Bioethik-Kommission Bayern Bayerisches Staatsministeriurn fUr Gesundheit, 
Hermann von Helmholtz Association of National Research Centres / Hermann von Helmholtz- 
Gemeinschaft Deutscher 
Institut für Wissenschaft und Ethik e. V. 
Kommission fur Offentlichkeitsarbeit und Ethische Fragen der Deutschen Gesellschaft für 
Humangenetik e. V. / Committee for Public Relations and Ethical Issues of the German Society of Human Genetics 
Ludwig-Maximilians-Universitat 

- Forum Medizinische Ethik 
Max-Planck-Gesellschaft (MPG) / Max Planck Society 
UniversitAt TUbingen InterfakultAres Zentrurn fdr Ethik in den Wissenschaften (IZEW) 
Zentrale Ethikkommission Geschaftsstelle bei der Bundesarztekammer 
Zentrum fUr Medizinische Ethik e. V. / Bochum Centre for Medical Ethics 

GREECE (5: 1) 
Greek National Bioethics Committee 
National Hellenic Research Foundation (NHRF) 
National Committee on Bioethics 
KfvTpo tolaTptk-ýq HOucý; icatAEovTokoylaq / Hellenic Center for Biomedical Ethics 
PaZOPOPIA4 diE6Ovvtrj7 INational Bioethics Commission 
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IRELAND (6: 0) 
Department of llealth and Children 
Health Research Board (IIRB) 
Royal College of Physicians of Ireland 
Royal College of Surgeons of Ireland 
Royal Irish Academy 
Science Foundation Ireland 

ITALY (3: 1) 
Comitato Nazionale per la Bigetica INational Bioethics Committee 
Consiglio Nazionale delle Ricerche (CNR) / National Research Council 
Societa Italiana di Bioetica (SIB) / Italian Society of Bioethics 

LUXEMBOURG (3: 1) 
Comn-tission consultative nationale d'ithique pour les science de la vie et de la sante National 
Consultative Committee for Life and Health Sciences 
Institut ffir Ethik in der Medizin e. V., Leipzig / Institute for ethics in the medicine e. V., Leipzig 
Afinistere de la Sante 
NETHERLANDS (5: 2) 
GezondheidsmadIllealth Council of the Netherlands 
Ministry of Health, Welfare and Sport 
Nedcrlandse Organisatie voor Wetenschappelijk Onderzoek (NWO) / Netherlands Organisation for 
Scientific Research 
Netherlands organisationfor health research and developMent (ZonMw) 
Rathenau Institute 
PORTUGAL (5: 0) 
Academia das Ciencias de Lisboa / Lisbon Academy of Science 
Conselho Nacional de ttica Para as CiEncias da Vida I National Ethics Council for Life Sciences 
Fundaqdo para e Ciencia ea Tecnologia (FCT) / Foundation for Science and Technology 
Ministero do Saude Direcac-Geral da Saude / General Directorate of Health 
Instituto de Cooperaqao Cientif ica e Tecnol6gica Internacional / Institute for International Scientific 
and Technological Co-operation 
SWEDEN (8: 3) 
Genteknikndmnden 1SWedish Gene Technology Advisory Board 
Kommittdn om genetisk integritet/ Committee on Genetic Integrity 
Kungliga" Vetenskapsakaden&n (KVA) / The Royal Swedish Academy of Sciences 
Medicinska Forskningradet (MFR) / Swedish Medical Research Council 
Af in is DY of Hea Ith and So c ia I AlTa irs 
Statens beredning fbr medicinsk utvardering (SBU) / Swedish Council on Technology Assessment in 
Health Care 
Swedish National Council on Afedical Ethics 
VetenskapsrAdet / Swedish Research Council 
SPAIN (6: 0) 
Consejo Superior de Investigaciones Cientificas 
Council for Scientific Research / Consejo Superior de Investigaciones Cientificas (CSIC) 
Fundaci6n de Ciencias de la Salud / Foundation for Health Sciences 
Ministero de Sanidady Consurno / National Institute of Health 
Oficina de Ciencia y Tecnologia) (OCYT) Off ice for Science and Technology 
Sociedad Internacional de Biodtica (SIBI) International Society of Bioethics 
UK (9: 4) 
Biotechnology and Biological Sciences Research Council (BBSRC) 
Central Office for Research Ethics Committees (COREC) 
Human fertilisation and Embryology Authority (HFEA) 
Human Genetics Commission (HGC) 
Medical Research Council(MRC) 
Nu teld Council on Bioethics (NCB) : 
ýMe 

British Academy 
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TheRoval Society 
7he Wellcome Trust 

Notes 

Bold - National Ethics Committee/ Regulatory Authority/ National Advisory Body 
Italics - Groups that responded 

Total sent= 114 
Total Responses = 26 
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