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Earned Sovereignty: Bridging the
Gap Between Sovereignty
and Self-Determination

PAUL R. WILLIAMS* AND FRANCESCA JANNOTTI PECCIt

INTRODUCTION

Since 1984, over 65,000 people have been killed as a result of the
Government of Sri Lanka’s attempt to preserve its territorial integrity and
secure its sovereign interests against the competing efforts of the Tamil rebels
to exercise their right of self-determination and establish a self-governing
region within Sri Lanka. In Sudan, nearly two million people have been killed
during the war of secession. In Bosnia, 250,000 civilians were killed and over
one million displaced in a campaign of genocide carried out by Serbia in
response to Bosnia’s declaration of independence from the former Yugoslavia.

In the period between 1956 and 2002, there were seventy-five instances of
states involved in some form of self-determination or sovereignty-based
conflict. By 2002, only twelve of these conflicts had been resolved through
uncontested agreements. Another twelve had been resolved through military
victory. The remainder were ongoing (twenty-two), or were merely
“contained” (twenty-nine), usually as a result of the deployment of
international peacekeepers. The average duration of these continuing conflicts
is nearly thirty years.!

There are four disturbing characteristics of these sovereignty-based
conflicts. First, as evidenced by the preceding statistics, they are exceedingly
difficult to resolve. Only ten sovereignty-based conflicts have been settled
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through mutual agreement since 19652 with five of these being settled by
granting independence to the substate entity.3

Second, sovereignty-based conflicts frequently give rise to terrorism. Over
one third of the Specially Designated Global Terrorists identified by the United
States Department of Treasury are associated with self-determination
movements.4 Of increasing concern is the globalization of terrorism arising
from sovereignty-based conflicts in terms of methods, mission, and
cooperation. For instance, while the Tamil Tigers have limited their attacks to
the island of Sri Lanka, they are credited with the dubious accomplishment of
perfecting a method of suicide bombing that has been widely replicated in
other conflicts.5 The chronic status of the Israel/Palestine conflict has fostered
a wave of “mission solidarity,” resulting in the proliferation of dangerous
Islamic groups who readily resort to terrorism as a means of political
expression.6 In the Mindanao region of the Philippines, global terrorists, such
as Jemaah Islamiyah, are cooperating with Moro rebels in their fight against
the Philippine government in exchange for the use of territory for training and
logistical purposes.?

Third, sovereignty-based conflicts often involve the commission of
massive human rights violations. For instance, reports indicate that Indonesian
forces seeking to suppress separatist forces in the province of Ache have killed
over five thousand civilians.8 In the Western Sahara, over fifty thousand
refugees have lived for twenty years in refugee camps in neighboring Algeria.
As a result of the Nagorno-Karabakh conflict between Armenia and
Azerbaijan, nearly one million refugees have spent the last ten years in refugee
camps near their former homes.?

2 id.
3 Id. at 28, 57-62.

4 OFFICE OF FOREIGN ASSETS CONTROL, U.S. DEPARTMENT OF THE TREASURY, SPECIALLY
DESIGNATED AND BLOCKED PERSONS (Mar. 22, 2004), available at
http://www.treas.gov/offices/eotffc/ofac/actions/2004cuma.html (last visited Apr. 4, 2004). Some of
the groups on the list are the Islamic International Brigade and the Special Purpose Islamic Regiment
in Chechnya, Abu Nidal and Hamas in Palestine, Abu Sayaf and the Moro Liberation Front in the
Philippines, Basque Fatherland and Liberty in the Basque Region of Spain, and both the Ulster
Freedom Fighters and the Continuity IRA in Northern Ireland.

5 Thomas L. Friedman, Lessons from Sri Lanka, N.Y. TIMES, Aug. 7, 2003, at A17.

6 David Ucko & Christopher Langton, Swicide Attacks: A Tactical Weapon System, PRESS
REVIEW 95, Apr. 24, 2002, available at http://www.mathoum.com/press3/96P8.htm. (last visited Mar.
9, 2004).

7 See Philippines Tightens Surveillance in Mindanao Amid Reports of JI Training, BBC
MONITORING ASIA PACIFIC, May 22, 2004, available at 2004 WL 78281572.

8 See generally HUMAN RIGHTS WATCH, INDONESIA: THE WAR IN ACEH (2001), available at
http://www.hrw.org/reports/2001/aceh/ (last visited Mar. 15, 2004) (providing an overview of the
conflict and detailing the human rights concerns and civilian casualties associated with it).

9 There are numerous reports and literature describing the particularly violent nature of
sovereignty-based conflicts. See generally HUMAN RIGHTS WATCH, BOSNIA-HERZEGOVINA:
SARAJEVO (1994), available at hitp://www.hrw.org/reports/1 994/bosnia3 (last visited Mar. 15, 2004);
HUMAN RIGHTS WATCH, CHECHNYA-MEMORANDUM TO THE UNITED NATIONS COMMISSION ON
HUMAN RIGHTS ON HUMAN RIGHTS SITUATION IN CHECHNYA (2002), available at
http://www . hrw.org/un/unchr-chechnya.htm (last visited Mar. 15, 2004); HUMAN RIGHTS WATCH,
CIVILIAN DEVASTATION: ABUSES BY ALL PARTIES IN THE WAR IN SOUTHERN SUDAN (1994),
available at http://www.hrw.org/reports/1993/sudan (last visited Mar. 15, 2004); HUMAN RIGHTS
WATCH, INDONESIA: HUMAN RIGHTS AND PRO INDEPENDENCE ACTIONS IN PAPUA 1999-2000
(2000), available at http://www.hrw.org/reports/2000/papua (last visited Mar. 15, 2004); HUMAN
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Fourth, existing international legal norms and principles are often of little
practical relevance to parties and mediators seeking to resolve these conflicts.
The principle of sovereignty is frequently relied upon by states to prevent other
states or international organizations from taking an active role in resolving a
sovereignty-based conflict, as in the case of the Russian response to the
Chechnya conflict. Similarly, groups seeking independence from a state
frequently rely on the doctrine of self-determination to support their claim for
independence, as in the case of Western Sahara and Nagorno-Karabakh.

The intensity and severity of sovereignty-based conflicts, their relationship
to increasing levels of terrorism, and the lack of effective legal norms and
principles have given rise to the need for a new approach to resolving
sovereignty-based conflicts. This need is increasingly being met by the
emerging conflict resolution approach of earned sovereignty. In seven recent
peace agreements concerning sovereignty-based conflicts, the parties have
relied upon the approach of earned sovereignty.l0 In two of the major
outstanding conflicts, earned sovereignty forms the basis of the proposed
agreement.!! The approach of earned sovereignty has been aided in its
development by the increasing efforts of international organizations and
powerful states to undertake global conflict management, including a
willingness to aid states in conflict resolution and undertake institution
building in conflict-affected areas.12

Despite the increasing ad hoc reliance on the approach of earned
sovereignty by mediators and parties to conflict, there is scant scholarly
commentary as to the precise nature of the approach, the political debate

RIGHTS WATCH, INDONESIA: IMPUNITY VERSUS ACCOUNTABILITY FOR GROSS HUMAN RIGHTS
VIOLATIONS (2001), available at http://www.crisisweb.org/home/index.cfm?id=1460&1=1 (last
visited Mar. 15, 2004); HUMAN RIGHTS WATCH, INDONESIA/EAST TIMOR: DETERIORATING HUMAN
RIGHTS IN EAST TIMOR (1995), available at http://www.hrw.org/reports/1995/indonesi.htm (last
visited Mar. 15, 2004); HUMAN RIGHTS WATCH, ISRAEL/PALESTINE, PALESTINIAN AUTHORITY:
HUMAN RIGHTS UNDER THE PALESTINIAN  AUTHORITY  (1997), available at
http://www .hrw.org/reports/1997/palestina/Isracl.htm (last visited Mar. 15, 2004); AMNESTY
INTERNATIONAL, PAPUA NEW GUINEA-BOUGAINVILLE: THE FORGOTTEN HUMAN RIGHTS TRAGEDY
(1997), available at http.//www.web.amnesty.org/library/index/Engasa340011997?open&of=ENG-
PNG (last visited Mar. 16, 2004); HUMAN RIGHTS WATCH, SRI LANKA: STOP KILLINGS OF CIVILIANS
(1995), available at http://www.hrw.org/reports/1995/Srilanka.htm (last visited Mar. 15, 2004);
HUMAN RIGHTS WATCH, UNDER ORDERS: WAR CRIMES IN KOsovo (2001), available at
http://www.hrw.org/reports/2001/kosovo (last visited Mar. 15, 2004); INTERNATIONAL CRISIS GROUP,
VIOLENCE N Kosovo: WHO’S KILLING WHOM? (1999), at
http://www.crisisweb.org/home/index.cfm?id=1581&I=1 (last visited Mar. 15, 2004); HUMAN RIGHTS
WATCH, YUGOSLAVIA (SERBIA AND MONTENEGRO): PERSECUTION PERSISTS: HUMAN RIGHTS
VIOLATIONS IN KOSOVO (1996), available at http://www hrw.org/reports/1996/Serbia.htm (last
visited Mar. 15, 2004).

10 The seven territories are Serbia and Montenegro, East Timor, Northern Ireland, Bougainville,
Bosnia, Kosovo, and Sudan.

11 The two territories are Israel/Palestine and Western Sahara.

12 Since the end of the Cold War, the international community has demonstrated an ever-
increasing role in conflict resolution. First, the internationalization of human rights led to a
progressive increase in the number of interventions to end conflicts involving massive human rights
violations. This phenomenon indicates the progressive erosion of the subject of human rights from the
domestic jurisdiction of states and its inclusion in matters of international concern. Additionally, since
the 1990s, the international community has embarked on the new and more complex task of
responding to conflict by transforming the distressed territories into a favorable environment to realize
stable democracies. See generally Samuel H. Barnes, The Contribution of Democracy to Postconflict
Societies, 95 AM. J. INT’L L. 86 (2001) (exploring the sucesses and failures of postconflict transitions
to democracy).
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surrounding its use, and its utility for resolving sovereignty-based conflicts.!3
To initiate the debate, the Public International Law & Policy Group, in
cooperation with the Denver University School of Law, hosted a daylong
roundtable discussion focused on the emerging trend of earned sovereignty and
its potential utility for resolving ongoing sovereignty-based conflicts. The
Denver Journal of International Law and Policy published the preliminary
observations presented during the roundtable.!4 This Article draws from that
series of papers in an effort to further refine the understanding of the approach
of earned sovereignty.

In particular this Article extends the debate by parsing out and clearly
defining the various elements of the earned sovereignty approach as they have
been developed and employed in previous peace agreements. A clear
understanding of the elements of the approach and how they have been
employed to facilitate the peaceful resolution of previous conflicts will
enhance the ability of peace negotiators and parties to effectively apply the
approach in future conflicts where relevant. To facilitate a comprehensive
understanding of the earned sovereignty approach and its potential utility in
future conflict resolution efforts, this Article also seeks to provide a sense of
the political debate surrounding the advantages and risks associated with the
approach.

Earned sovereignty, as developed in recent state practice, entails the
conditional and progressive devolution of sovereign powers and authority from
a state to a substate entity under international supervision. Earned sovereignty
most naturally develops within a peace process as a multistage approach to
address the issue of the final political status of the substate entity. As an
emerging conflict resolution approach, earned sovereignty is defined by three
core elements: shared sovereignty, institution building, and a determination of
final status. To increase the flexibility necessary to deal with the political
fragilities of peace processes, and with the historical diversity of different
conflicts, eamed sovereignty may also encompass three additional elements:
phased sovereignty, conditional sovereignty, and constrained sovereignty.
These optional elements further enhance the applicability of earned
sovereignty to the circumstances of a particular conflict and allow for the
modification or development of the approach as necessary to meet the needs of
the parties.

The emergence of earned sovereignty has occurred within the larger
political debate concerning the most appropriate means for resolving
sovereignty-based conflicts. On both sides of the debate are states, substates,
diplomats, and policy analysts who prefer either sovereignty or self-
determination as the guiding principle for resolving sovereignty-based
conflicts. Those who prefer an approach based on the priority of sovereignty
are likely to perceive earned sovereignty as potentially destabilizing to the

13 See generally Karen Heymann, Earned Sovereignty for Kashmir: The Legal Methodology to
Avoiding a Nuclear Holocaust, 19 AM. U. INT’L L. REV. 153 (2003) (analyzing the approach of
carned sovereignty when applied to a specific conflict).

14 See generally James R. Hooper & Paul R. Williams, Earned Sovereignty: The Political
Dimension, 31 DENv. J. INT’L L. & POL’Y 355 (2003); Paul R. Williams, Earned Sovereignty.: The
Road to Resolving the Conflict Over Kosovo's Final Status, 31 DENV. J. INT’L L. & POL’Y 387
(2003).



2004 Earned Sovereignty 351

current international order by promoting the separation of substate entities
from their parent states. Those who prefer an approach based on the primacy
of the right of self-determination are likely to perceive earned sovereignty as a
means for raising the bar for independence. In fact, earned sovereignty seeks
to bridge these two approaches by providing a mechanism whereby some
substate entities may be guided through a process of transition to statehood or
heightened autonomy in such a way so as not to undermine the legitimate
interests of parer.t states and of the international community.

Given that the use of the earned sovereignty approach generally requires
the consent of the state and substate entities that are party to a conflict, the
precise dimensions of the approach as applied to a particular conflict are
shaped by the political concerns of each party involved. For instance, concerns
may relate to the protection of majority group members who might become a
minority within a new state. They may also relate to the impact that
heightened autonomy or independence for the substate entity may have on the
democratic and economic reform process in the parent state. These concerns
may affect the conditions employed during the process, as well as the length of
the process.

To structure an inquiry into the emerging approach of earned sovereignty,
this Article is divided as follows: Part I briefly discusses the fundamental legal
principles of sovereignty and self-determination which underlie the conflict
resolution approaches of “sovereignty first” and “self-determination first.”
Reference will be made to a number of current conflicts to illustrate the
ongoing tension between these two approaches and their increasing lack of
utility for resolving sovereignty-based conflicts. Parts II and III draw upon
recent final and proposed peace agreements to illustrate the three core and
three optional elements of earned sovereignty. Included are the agreements
reached in Serbia and Montenegro, East Timor, Northern Ireland,
Bougainville, Bosnia, Kosovo, and the Sudan, as well as the proposed
agreements introduced in Israel and the Western Sahara. Finally, Part IV
examines the progressive development of the earned sovereignty approach as a
means for resolving the sovereignty-based conflict between Kosovo and
Serbia. Particular attention will be paid to the political considerations that
have shaped the parameters of the earned sovereignty approach as applied to
Kosovo.

It is important to clarify that eamed sovereignty is not perceived by the
authors to be a panacea for sovereignty-based conflicts. As such, this Article
does not argue that eammed sovereignty should be used as the exclusive
approach to resolving sovereignty-based conflicts, but instead seeks only to
promote the more effective utilization of the approach.
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The relative disengagement of the United States after the air campaign and
the resumption of a leadership role by the European Union also presented the
European Union with an opportunity to scale back the approach of earned
sovereignty and return to a more comfortable approach, guided by its interest
in resisting the creation of new states. While the European Union was morally
precluded from arguing for a return of sovereignty to Serbia, it was able to
argue for a halt to the transfer of sovereignty to Kosovo—in part based on the
fact that some armed Kosovars had undertaken acts of retribution against
Serbian civilians in Kosovo immediately after the NATO humanitarian
intervention.

This lack of coordination on the part of the international community,
particularly the hesitation on the part of the United Nations to transfer
authority to the Kosovars and undertake a process for determining final status
as required by Resolution 1244 effectively derailed the approach of earned
sovereignty, leaving Kosovo with an undefined and stagnant status.

C. Reviving the Earned Sovereignty Approach

In response to the perceived failure of the United Nations to articulate a
clear plan for transferring sovereign authority and functions to Kosovo as
required under Resolution 1244, the Swedish government supported the
creation of an international commission (the “Commission”) under the
chairmanship of Richard Goldstone, the former Chief Prosecutor for the
Yugoslav Tribunal and member of the South African Supreme Court. The
Commission undertook a series of international meetings and consultations
with the major international policymakers and interested constituencies. The
Commission then crafted a report calling for the revival of earned sovereignty,
in the form of conditional independence, for the people of Kosovo (the
“Goldstone Proposal” or “Proposal”).!32

The key elements of the Goldstone Proposal included a referendum to
ascertain the will of the people, U.N.-sponsored talks between the Kosovar
Albanians and the Kosovar Serbs, mechanisms to protect minority and human
rights, arrangements for the continued presence of international security forces,
and phased sovereignty in the form of the steady transfer of effective
administration from the United Nations to Kosovar institutions.!33 The
Proposal emphasized the element of phased sovereignty, arguing that Kosovo
should be able to assume sovereign authority in proportion to the Kosovar
institutions’ ability to provide internal and external security.!34

In response to the Goldstone Proposal and efforts by influential former
policymakers, the United States began to reengage, arguing for the necessity of
crafting province-wide institutions capable of absorbing the transfer of
sovereign authority from the United Nations to the people of Kosovo. These

132 [NDEPENDENT INTERNATIONAL COMMISSION ON KOSOvO, THE KOSOVO REPORT:
CONFLICT, INTERNATIONAL RESPONSE, LESSONS LEARNED 284 (2000), available at
http://www.reliefweb.int/library/documents/thekosovoreport.htm  (last visited Oct. 14, 2002)
[hereinafter THE KOSOVO REPORT].

133 See generally id.
134 14 at 274.
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efforts met stiff resistance by the European Union and some European states,
who had come to believe that an independent Kosovo might further destabilize
the region and promote increased separatism in Europe.

As a result of the American pressure, the Europeans agreed to join in a
project for drafting a framework for provisional self-government (the
“Constitutional Framework™). The Constitutional Framework, which was
promulgated by the United Nations with little input from the Kosovar political
leadership,!35 provided for the development of a unique dual key system to
allocate governing responsibility between the SRSG authority and Kosovar
institutions.13¢ With the adoption of the Constitutional Framework, Kosovo
entered a period of shared sovereignty between the United Nations and the
Kosovar political institutions.

D. A Change in Political Circumstances and the Retrenchment
of Earned Sovereignty

As the international community moved back onto the path of earned
sovereignty for Kosovo, a number of changes occurred within Serbia itself that
rejuvenated the E.U. claims for delaying the transfer of sovereignty from the
United Nations to Kosovo. With the collapse of Milosevic’s authoritarian,
nationalist rule and its replacement with a more Western-focused government,
the European Union became increasingly concerned that efforts to increase
Kosovar self-governance could destabilize Serbia. The election of a pro-
independence government in Montenegro also dampened the willingness of the
European Union to support further devolution of sovereign authority and

135 See generally On a Constitutional Framework for Provisional Self-Government, UN. Reg.
2001/9, U.N. Interim Administration Mission in Kosovo, 56th Sess., U.N. Doc. UNMIK/REG/2001/9
(2001), available at http://www.unmikonline.org/regulations/2001/reg09-01.htm (last visited Mar. 11,
2003). The Constitutional Framework set forth three sets of guiding principles for the future
governance of Kosovo. First, it required the domestic institutions of Kosovo to “exercise their
authorities consistent with the provisions of Security Counsel Resolution 1244 and the terms set forth
in this Constitutional Framework.” Id. ch. 2, para. a. Second, it required those institutions to
“promote and fully respect the rule of law, human rights and freedoms, democratic principles and
reconciliation.” Id. ch. 2, para. b. To ensure the protection of human rights throughout Kosovo, the
Constitutional Framework required that the provisions on rights and freedoms set forth in a number of
international human rights treaties and instruments would be directly applicable in Kosovo as part of
the Constitutional Framework. Id. ch. 3, para. 2. Finally, the Constitutional Framework provided that
the Kosovar institutions must “promote and respect the principle of the division of powers between the
legislature, the executive and the judiciary.” Id ch. 2, para. ¢c. These principles represent an
expansion of the core themes of earned sovereignty relating to the protection of human rights and the
basic principles of democratic governance.

The Constitutional Framework then enumerated the responsibilities of the provisional
institutions. These include economic policy, trade, administrative and operational customs, education,
health, environmental policy, infrastructure, agriculture and forestry, tourism, and *“good governance,
human rights and equal opportunity.” Id. ch. 5, para. 1. The institutions also possess specific duties in
the fields of local administration, judicial affairs, mass media, and emergency preparedness. The
Constitutional Framework further stipulated that any external relations conducted by the provisional
institutions must be conducted with the coordination of the SRSG, and that the powers must be
exercised in alignment with international standards. Id. ch. 5.

136 With respect to the allocation of authority, the Constitutional Framework set the foundation
for the implementation of a process of phased sovereignty, as suggested in the Goldstone Report, by
creating democratic institutions for the governance of Kosovo, while initially retaining most of the
authority for decisionmaking within the purview of the SRSG. The Constitutional Framework was
clear that, consistent with Resolution 1244, the powers retained by the SRSG should be increasingly
turned over to the people of Kosovo as the new institutions mature and become effective. Id. chs. 6,
14.2.
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functions to Kosovo. Moreover, although the Serbian public became
increasingly aware of the atrocities committed by Serbian forces against
Kosovar civilians, there was no abatement in the nationalist pull to retain
Kosovo within Serbia. Growing political violence in southern Serbia and
Macedonia reinforced the Serbian desire to retain Kosovo and the fear of the
European Union and the United States that an increasingly sovereign Kosovo
could lead to greater instability in the Balkan region.137

The Goldstone Commission was concerned that the increasing willingness
of some E.U. and U.N. officials to treat Kosovar capacity for self-rule with
“imperial condescension” and “pervasive distrust”138 would create a situation
where the Kosovar authorities would have little or no incentive to behave in a
responsible manner toward neighboring states.139 The Goldstone Commission
argued that an indefinite protectorate would not, as some claimed, allay tension
in the region by ruling out independence. Rather, the protectorate would
increase tension between the people of Kosovo and the U.N. administrators.
Moreover, by maintaining the undefined nature of Kosovo’s status, the
international protectorate model would encourage both nationalist hopes for a
greater Albania—or for a greater Yugoslavia—and was in fact already serving
as a catalyst for ethnic violence, both within and outside Kosovo.

In light of the dangers posed by a halt to the process of earned sovereignty
for Kosovo, the Goldstone Commission issued a second, more detailed,
proposal for conditional independence.140 The basic elements of the proposal
included the rapid devolution of authority to Kosovar institutions,!4! and
substantial limiting of SRSG authority to include only protecting minorities,
guaranteeing of human rights, and guaranteeing border integrity. The SRSG
powers were to be exercised only when the locally elected officials failed to
meet their obligations. The Goldstone Commission again emphasized the
desirability of phased sovereignty, arguing that the presence of the
international community should be diminished and the sovereign authority of
Kosovo should continue to grow as the government and people of Kosovo
proved themselves capable of meeting the above commitments.142 The

137 The primary policy objective of the European Union in 2002 was to maintain the existence
of the Yugoslav federation in the face of Montenegrin desire for independence and growing
indifference on the part of Serbians toward the future of Yugoslavia. Believing that Kosovo’s exit
would be guaranteed if Montenegro were to depart Yugoslavia, the European Union secured an
agreement that preserved Yugoslavia in a very loose confederacy for another three years before
referendums on independence, if so desired, could be launched. Maintaining the stability through
accommodation is the core of the European Union’s Balkan policy in preserving Yugoslavia and in
avoiding determination of Kosovo’s future political status.

138 THE KOSOVO REPORT, supra note 132, at 20-21.
139 Jd at 26.

140 See generally INDEPENDENT INTERNATIONAL COMMISSION ON KOSOVO, THE FOLLOW-UP
OF THE KOSOVO REPORT: WHY CONDITIONAL INDEPENDENCE? (2001).

141 The Goldstone Commission argued for the rapid devolution of important powers from the
SRSG to the Kosovar government, relating to such matters as customs, the judiciary, the police, public
and state owned property, transportation, civil aviation, housing and property matters, and regulation
of municipal boundaries. On a Constitutional Framework for Provisional Self-Government, supra
note 135, at 25. The Goldstone Commission also argued that the undefined residual powers of
Chapter 12 of the Constitutional Framework should also be exercised by the Kosovar government. Id.

142 Coupled with the devolution of power, the Goldstone Commission proposed that the
relevant Kosovar institutions be permitted to negotiate with the NATO-led Kosovo Force (“KFOR™)
international security presence in Kosovo, and that they be empowered to enter into negotiations with
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Goldstone Commission concluded that when Kosovo was fully able to meet
these commitments, the international community should recognize it as an
independent state. The Goldstone Commission also reintroduced the element
of constrained sovereignty found in the original PILPG memorandum.143

The second Goldstone Proposal also sought to rebut the three main
arguments presented by the European Union against moving forward with the
earned sovereignty approach. First, the Goldstone Commission addressed the
concern that the nascent democracy in Serbia would be jeopardized by
reopened discussions about Kosovo’s future, which could fuel extremist
sympathy. The Commission argued that postponing the resolution would
actually increase the difficulty of resolving the issue in the future, once support
for the new democratic administration had subsided.144

Next, the Goldstone Commission reviewed the concern that permitting
earned sovereignty for Kosovo could set off similar demands in Montenegro
and other regions. The Goldstone Commission argued that this concern was
overstated because the specific conditions for Kosovo’s earned sovereignty
ruled out spillover effects, that earned sovereignty would eliminate many of
the current uncertainties in the region, that none of the other substate entities
possessed the same legal argument for independence (i.e., a history of
systematic human rights abuses), and that earned sovereignty was not any
more likely than the other proposed scenarios to generate domino effects.145

Seeking to support this renewed initiative for earned sovereignty, while
recognizing the slow nature of political institution building in Kosovo, the
International Crisis Group (“ICG”), led by the former Australian Foreign
Minister, rejoined the debate and put forth a detailed proposal for a mixing of
international trusteeship and earned sovereignty for Kosovo.l46  The
cornerstone of the proposal was a call for immediate negotiations on final
status, with UNMIK to then transfer increasing sovereign authority and
functions to Kosovar institutions, retaining only limited veto power in certain
areas. 147

The ICG proposal, which was based in the PILPG and Goldstone
precedents, extended the concept and argued for a renewed international
trusteeship.148 The ICG argued that Kosovo’s final status should be settled in

international agencies and foreign governments, and presumably be entitled to establish some form of
foreign mission. In particular, the Goldstone Commission thought it necessary for the Kosovar
government to be able to enter into relations with neighboring states. Absent such authority, it was
feared the Kosovar authorities would have little or no incentive to behave in a responsible manner
toward their neighboring states. /d. at 26.

143 /4. at 27-28.

144 f4

145 14

146 INTERNATIONAL CRISIS GROUP, ICG BALKANS REPORT NO. 124, A K0SOVO ROADMAP (I):
ADDRESSING FINAL STATUS, iii—iv, 12-14 (2002), available at

htttp://www.crisisweb.org//library/documents/report_archive/A400561_01032002.pdf (last visited
Mar. 11, 2004).

147 1d, ati.

148 With rtespect to the nature of the proposed trusteeship, the International Crisis Group
(“ICG”) argued it should be less intrusive than the current SRSG arrangement, with the trustee simply
exercising veto powers either at large or in specifically defined areas. The ICG argued that the
Kosovo government should be permitted to exercise immediate responsibility for foreign policy, the
budget and matters of law and order. Id. at 12-13.
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conjunction with the running of the international trusteeship of Kosovo. At the
point where an international presence was no longer needed, Kosovar
institutions would be able to assume relevant sovereign powers and then step
into whatever status Kosovo possessed.149

The ICG proposal argued that a resolution of Kosovo’s final status was
crucial to stability in the region. It believed that the uncertain process for
determining a final status was a significant obstacle to the normalization of
relations between the Albanian and Serb communities, and that it prolonged
each group’s view that the other was a threat. The proposal further argued that
continued uncertainty threatened the political investment of the international
community in Kosovo and caused the unnecessary extension of the
peacekeeping presence. 150

Like the Goldstone proposal, the ICG proposal sought to refute the main
arguments that the European Union and others often made for postponing a
determination of Kosovo’s final status. First, the ICG argued that the initiation
of final status talks would not set back Serbia’s transition, as it was in fact the
lack of definition of Kosovo’s final status which was beginning to undermine
Serbian stability and slow the transition to a non-nationalist state. Second, the
ICG argued that a determination of Kosovo’s final status would not jeopardize
regional stability by encouraging other separatist movements in the region as
Kosovo’s case was dissimilar to other regional groups, given its history as a
defined state within the former Yugoslavia and its status as a U.N. protectorate.
Finally, the ICG observed that, while some argued international consensus on
Kosovo was not strong enough to withstand reopening the issue, in fact, “the
international consensus has become a recipe for inertia.”151

The ICG argued that conditional independence, or earned sovereignty, was
the only final status option that satisfied all the key ingredients necessary for a
stable final status. While the ICG recognized that Kosovo was not yet
prepared to exercise full sovereignty, it reasoned that through a process of
earned sovereignty it would be able to earn this right and gradually prove itself
capable of full independence. According to the ICG, earned sovereignty would
also solidify Kosovo’s status as an entity outside the sovereign control of the
FRY. International aid and investment—currently discouraged by the
uncertainty in Kosovo—would increase with a certain final status, and would
remain in Kosovo, since it would be unimpeded by fears that a fledgling nation
might prove itself unworthy of such inflow. The ICG also argued that by
“remaining on probation, Kosovar Albanians would have a strong incentive to
ensure that Kosovo would cease to be a factor of regional instability.”152

The ICG then addressed a number of arguments that had been presented
against the approach of earned sovereignty. First, the ICG disputed the notion
that maintaining an uncertain prospect for independence preserved stability.
Rather, in the view of the ICG, it was the lack of certainty over Kosovo’s
future that was a major contributing factor to regional instability. The ICG

149 /d. ati.
150 /4. ati.
151 [d. atii.
152 jd at 14,
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also argued that the fear of retaliation from the Serb community, which was
frequently invoked as an argument against earned sovereignty, was unfounded
because a democratically elected Serbian government was unlikely to call for
mass emigration in the face of final status. Another argument often presented
regarding Serbia was that final status for Kosovo would lead to an increase in
nationalist sentiment in Serbia, at the expense of moderates and stability. The
ICG rebutted this claim by noting that, if the goal was long-term stability,
preservation of an unstable entity and, with it, the possibility of another change
to Serbia’s geography and demographics would only prolong the transition to a
stable democracy. Finally, the ICG refuted the claim that Kosovo would set a
precedent for other separatist movements in the region by presenting the key
difference between Kosovo and other areas: “Kosovo’s interim status is
underpinned by a U.N. Resolution that leaves the question of final status
open.”153

E. Earned Sovereignty in the Form of Standards Before Status

Under increasing international pressure to adopt a clear approach for
resolving the crisis over Kosovo’s final status, the U.N. SRSG adopted a
strategy referred to as Standards Before Status.154 This approach reflected the
core tenets of eamed sovereignty, by calling for the measured devolution of
sovereign authority and functions to Kosovar institutions as they demonstrated
their capacity to operate effectively and meet select criteria. The approach
deviated from the earlier efforts of earned sovereignty in that it suspended the
discussion of final status until after certain standards were met.155 Earlier
manifestations of earned sovereignty had conditioned the transfer of authority
to the Kosovar institutions and the nature of its final status upon meeting
certain standards. The Standards Before Status proposal conditioned the
commencement of final status negotiations on meeting these standards.

The Standards Before Status approach represented an effort by the U.N. to
reach a compromise between the European Union’s desire to delay a
determination of final status and others who sought to move Kosovo towards
independence so long as it met certain conditions. The SRSG argued that it
was necessary to condition the initiation of the talks on meeting certain
conditions, as discussions on final status would generate political instability,
which would undermine efforts to build Kosovar institutions. However, the
SRSG also attempted to soften the imposition of conditionality by stating that
if Kosovo were able to meet the standards set forth under its proposal, it would
be all but guaranteed independence as an outcome of the final status talks.!56

153 1d. at9.

154 Press Release, U.N. Mission in Kosovo, Address to Security Council by Michael Steiner,
Special  Representative of the Secretary-General (July 30, 2002), available at
http://www.unmikonline.org/press/2002/pressr/pr792.htm (last visited Mar. 11, 2004).

155 Specifically, the benchmarks covered the areas of functioning democratic institutions, rule
of law, freedom of movement, refugee returns and reintegration, economic reform and development,
property rights, dialogue with Belgrade, and the responsible operation of the Kosovo Protection Corps.
STANDARDS BEFORE STATUS, supra note 76.

156 As explained by the SRSG, the rationale behind this approach was that “Kosovo can only
advance towards a fair and just society when these minimum preconditions are met.” Press Release,
U.N. Mission in Kosovo, supra note 154. Moreover, Steiner argued, these standards also mirrored
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The establishment of clear standards, while somewhat utopian in nature,
was welcomed as a means of moving forward on the development of Kosovar
institutions and on the question of final status. However, the conditioning of
final status talks on meeting these standards was met with substantial
criticism.157 Under this approach, a date would be set for the beginning of
final status talks, with the conditions applicable to the rate of devolution of
sovereign authority and functions and to the nature of the final status, not to the
initiation of the final status talks.

In response to the increasing demands of democratically elected Kosovar
leaders, in December 2003 the United Nations released a Kosovo Standards
Implementation Plan which detailed precise criteria for determining whether
the standards were met.158 This document coincided with a joint declaration
made in Kosovo by Undersecretary of State Marc Grossman and the SRSG
setting Spring 2005 as the time for beginning the process for making a final
status determination.!59 The Grossman declaration had the effect of delinking
the conditions from the timing of the final status talks, and linking them to the
nature of the final status to be determined. To prepare for Spring 2005, the
SRSG immediately began a process of devolving substantial powers and
authority to the Kosovar institutions.

CONCLUSION

The conflict resolution approach of earned sovereignty has emerged as a
response to the increasingly limited utility of the “sovereignty first” and “self-
determination first” approaches to resolving sovereignty-based conflicts. As
self-determination movements become increasingly intertwined with global
terrorist networks, and as “local conflicts” increasingly undermine regional
stability, as in the case of Kashmir, diplomats are in need of a larger tool kit of
approaches for resolving sovereignty-based conflicts. Moreover, as
international human rights norms take on increasing salience, governments,
pushed by public opinion, are less willing to permit sovereignty-based conflicts
to be resolved through the unrestrained use of force, which frequently leads to
massive human rights violations.

those that were required to be considered for integration into Europe: “I offer this to you as an ‘exit
strategy’ which is, in reality, an ‘entry strategy’ into the European integration process. The
benchmarks complement the preconditions that Kosovo needs to meet to qualify for the Stabilisation
and Association process.” Id.

157 For instance, the Center for Strategic and International Studies, together with PILPG,
undertook to persuade international policymakers that a more appropriate approach would be
standards with status. J. BUGAJSKI, R. HITCHNER & P. WILLIAMS, ACHIEVING A FINAL STATUS
SETTLEMENT FOR K0Osovo 9 (CSIS Monograph, Apr. 2003), available at http://www.csis.org/
ee/kosovo_final_status.pdf (last visited Mar. 11, 2001).

158 See U.N. MISSION IN KOSOVO, KOSOVO STANDARDS IMPLEMENTATION PLAN (December
2003), available at http://www.unmikonline.org/pub/misc/KSIP-Eng.pdf.

159 Press Release, United States Department of State, United Nations Mission In Kosovo Press
Conference With Special Representative of the Secretary General Harri Kolkeri (Nov. 5, 2003)
(quoting Undersecretary Grossman as stating, “[t]he Contact Group, and I know that the Secretary
General’s Special Representative agrees, that there would then be the evaluation of Kosovo’s progress
toward these U.N. standards by mid 2005 and even earlier if progress is sufficient”).
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The approach of earned sovereignty as developed in recent state practice
seeks to bridge the “sovereignty first” and “self-determination first”
approaches and draw on their strengths while minimizing their disadvantages.
In particular, earned sovereignty seeks to permit the legitimate realization of a
people’s right to self-determination in a manner which protects the interests of
the parent state and can be accomplished in a way which minimizes local and
regional instability. Additionally, this approach may offer lessons for a broad
array of conflict resolution situations, beyond the classic scenario involving the
breakup or seccession of states. The current situation in Iraq differs in
important ways from the cases described in this Article; most importantly the
final status of the territory (i.e., Iraq as a sovereign nation) is not in question.
However, the process thus far has included significant elements of phased
sovereignty, and the continued security presence of the U.S. military represents
an undeniable constraint on Iraq’s sovereignty. In administering the ongoing
process of transition in that country, the elements of earmned sovereignty may
offer valuable lessons. And in evaluating progress in Iraq from an earned
sovereignty perspective, the approach may be refined further.

By following a measured process for the resolution of a sovereignty-based
dispute, the earned sovereignty approach creates an opportunity for states to
minimize many of the destabilizing factors associated with immediate
secession. The application of conditions to the increased assumption of
sovereign authority and functions by a substate entity creates a highly effective
means for influencing the behavior of the substate entity in order to ensure the
protection of legitimate interests of the parent state and the international
community.

The ability to determine the final status of the substate entity years after
the initial peace agreement provides an opportunity for the parties to make a
decision on final status at a time when passions are not inflamed by an ongoing
armed conflict. The approach also permits a more rational, deliberative
process, which may involve the international community in some form.
Similarly, the involvement of the international community in institution
building benefits the state and substate entity by enabling the creation of
institutions necessary to ensure the stable operation of the substate entity,
either as a new state or as a province with heightened autonomy. The creation
of domestic institutions also provides the state and the international community
with an additional point of contact to pressure the substate entity, which
facilitates the protection of legitimate interests, such as the protection of
minority rights, and responsible regional behavior.

Like any approach to conflict resolution, there are risks associated with
earned sovereignty. The approach may create an irreversible expectation of
independence on the part of the substate entity, as reflected in experiences in
Northern Ireland, southern Sudan, and Montenegro. In addition, the conditions
may not be taken seriously and may only be minimally met. Alternately, the
conditions may be so difficult to attain that a substate entity finds itself locked
in an unending effort to meet unachievable goals, with the consequence that
tensions are exacerbated rather than relieved. This dynamic describes in part
the unstable, yet politically adaptive, developments in Kosovo, and may even
offer insight into the difficulties moving ahead in the Israel/Palestine
negotiations. These concerns may be effectively managed, however, by the
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good faith involvement of international actors and by a precise drafting of the
peace agreement. In the end, the approach of earned sovereignty provides an
additional tool for parties and mediators to structure the resolution of
sovereignty-based disputes in a manner that promotes regional stability,
minimizes human rights violations, and removes an impetus for the further
spread of increasingly destructive terrorist organizations.



