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1 Introduction

1.1 The objective of this thesis

The aim of this thesis is to assess the efficieafaye conventions regarding their capacity
to avoid oil pollution damage caused by vessel@dant. This assessment will focus on
the following conventions: the Intervention Conventand the Liability Convention of
1992 (hereinafter referred to as “CLC92") the Fu@dnvention of 1992 (hereinafter
referred as “Fund 92”) and the Supplementary FutbEol.

In particular the thesis will study the inability thhe channeling of liability provision stated
in the CLC92 to provide the cargo owner with thecessary incentives to choose a

seaworthy vessel when they are selecting it forsparting their cargo.

The thesis will consider that the lack of incensivie the main cause of the vessel’s oil
pollution damages and it takes into account thatcdrgo owner is the first party in the oil
transport chain and as a party must also be hedorsible in oil spills situations.
Therefore, the principle objective of this thesidl e establishing the introduction of the
cargo owner as liable for oil pollution in the Cemtions as a solution to avoid future oil
spills. This is support by Alan Knee-Jin Tan whontiens in one of his books that all the
actors in the transport chain must share the butderliminate the sub-standards vessels

that cause these inciderits.

! Alan Khee-Jin TanVessel-source marine pollution: the law and paitid international regulation
Cambridge, (Cambridge University Press), 2006, 2x$e



1.2 The background of the thesis

“Si la prise de risque inhérente au transport maréiest, par nature, admissible, elle cesse
de I'étre et devient une faute d'imprudence, loescaux périls résultant de conditions de
navigation d’'un pétrolier, fat-il muni de tous lesrtificats, s’ajoutent d’autres dangers,
tels que ceux liés a 'age du navire, a la discomité de sa gestion technique et de son
entretien, au mode d’affretement habituellemenisited & la nature du produit transporte,
qui sont décrits comme autant de circonstancesestant identifiées, des I'époque de
I'acceptation de I'Erika a I'affretement par le séce vetting de la société Total SA, pour
avoir, chacune, de réelles incidences sur sa st&tfi
- The Paris Court of First Instance, ERIKA Judgmeaated January 16, 2008.

On December 81999, the Erika, a 25 years old Italian-owned Madtese registered oil
tanker of some 37,000 deadweight, left Dunkirk (f€e and sailed down the Channel
bound for Italy with a cargo of heavy fuel dis the vessel entered the Bay of Biscay, it
ran into a heavy storm. The storm worsened and eceMber 12, 1999 the Erika broke
into two and started to sink. Thousands of tonsiloeaked from its cargo tanks, polluting
400 kilometers of the French coastlihe.

The damages caused by the accident to the envirgnamel its economic consequences
made the Erika- oil spill one of the major enviramntal disasters of recent years.

Nine years later, the Court of First Instance ofiPaas to blame the shipowner, the
manager, the classification society and the oil gamy, changing the scenario for

2 “Although risk-taking inherent in maritime transpois by its nature, acceptable, it ceases to b a
becomes a fault of imprudence, when, to the dangstdting from the navigation conditions of antaihker,
regardless of whether it had all the certificatee, added other dangers, such as those linkee tageh of the
ship, to the discontinuity of the technical managatmand her maintenance, to the mode of chartering
customarily chosen and to the nature of the prottansported, each of which are described as cstamies
clearly identified, from the time of the acceptanté&rika for chartering by the vetting departmeafitthe
company that became TOTAL SA, as having actualceffen safety.” The Erika Judgment, Paris Court of
First Instance, dated January 16, 2008
% La justicia francesa declara culpable a Total lehdimiento del ErikaEl Pais Online,Available at:
http://www.elpais.com/articulo/sociedad/justiciaticesa/declara/culpable/Total/hundimiento/Erik&glso
i:/20080116elpepusoc 4/Teaccessed 29 July 2008)

Ibit




assessment of potential environmental liabilitysiag out of the transport of petroleum

products by oil tankers.

In a comprehensive decision, liability was imposadhe shipowner and the classification
society who acted together to —deliberately- rediheenumber of structural repairs and
save costs at the expense of jeopardizing theysaf@he ship. The oil company was also
blamed for its negligence in chartering a vesseglobd its intended life expectancy to

transport dangerous and persisteriitproducts.

It was predictable that the shipowner and the ifleason society would be held liable.

The shipowner had manipulated the survey and thair@rocess to save costs while the
classification society inspector had participatadapproving a temporary classification
certificate. However, what was surprising was tladility imposed on the oil company,
Total S.A. liability (hereinafter “Total”).

The reason given by the Court of First InstancePafis in its judgment was the
intervention of Total in the process of control‘getting” applied to the Erika vess&lThe
Court estimated that the acceptance of the vessdlobal was imprudent since the oil
company chartered the Erika five days after itdimgtapproval had officially expired.
Furthermore, Total did not take into considerattimer operational factors that would not
allow Erika’s navigation such as,

- Multiple changes in the ownership, up to seven sime

® The U.S. Environmental Protection Agency and C&ast Guards define persistent oil as petroleurseda
oil that does not meet the distillation criteria fmn-persistent oils.

The non-persistent oil is a petroleum based otl ¢basists of hydrocarbon fractions:

- at least 50% of which by volume, distill at anfgerature of 340°C ( 645°F);and

- at least 95% of which by volume, distill at a femature of 370°C (700°F)

Typical persistent oils include IFO 180, bunkemsavy fuel oil, and NSFO.

The Determination of Oil Persistence: A Histori¢trspectiveln: Freshwater Spills Symposium, 7 April
2004. Available at http://www.epa.gov/OEM/docs/oil/fss/fssO4/watts f@@¥. ( accessed 29 July 2008)

® The vetting is a voluntary process (it is not ieegh by any international convention) and is defirs a
process by which an oil company determines whetheessel is suitable to be chartered, based on the
information available to it. The main purpose df tretting inspection is to ensure the quality & ship and
its crew in terms of safety and prevention of aenid or pollution risks to accept the chartering.
www.total.com/ ( accessed 29 July 2008)




- several changes in its classification societyudiig four different class societies;
and
- change four times the state of its flag, amongrstRanama and Malta.
Therefore the French Court held that Total wasgat a reckless manner when deciding
to hire a vessel like the Erika and failing to illiifts own internal vetting rules.

With this judgment, the Court fined Total €375,06@ maritime pollution, and a share of
almost €200 million in damages, most of which wilé paid to various regional

governments, several environmental groups and Eranc

Having received the judgment Total announced arapggainst it in the Erika pollution
trial. Obviously, there is the chance that the appeould be accepted however the main
important point for this thesis is that the judgmiatinches a debate: The real efficiency of
the international conventions since the French Cdecision applies its own lafv. The
French Court ignored the conventions, in particti@ channeling of liability stated in the
CLC 92. And furthermore, after the Erika incidentwas the first time that the European
Community (hereinafter the “EC”) had taken an istennterest in proposing chandes,
which once more pose a serious threat to the existef the Convention system and their

capacity to deal with the real market situation.

1.3 The structure of the thesis

In order to achieve the purpose of this thesisnte following chapters will approach the
subsequent subjects. Chapter 2 will approach thernational Conventions on civil
liability applicable nowadays with regard to oililsgituations. The chapter commences
studying the historical development of the actuaiventions and it will reveal that after
every oil tanker incident the conventions are redisince they are not able to response

with adequate solutions (section 2.1). Thereaftemwill study in detail the CLC92

375,000 euros is the maximum amount set forthénlaw for non-physical individuals in marine péidun.
supra,note 3

® The French Court applies its article 8 of the 188583 of &' of July 1983.

® Michael Faure and Wang Huihe International Regimes for the Compensation itP6llution Damage:
Are they Effectiveth: Reciel 12(3) 2003, page 248



Convention (section 2.2) and the Funds Conventj{sestion 2.3) where the key elements

of the Conventions will be explained trying to exqa their weak points.

Chapter 3 will deal with the exclusion of cargo @wvras potential liable party in an oil
spill. According to this, it will launch the negagi consequences of the non inclusion of the
cargo owner as potentially liable in the CLC 92c{gm 3.1) to continue with the changes

on the Convention system proposed by the Europ@gmnl{section 3.2).

Chapter 4 will consider the United States of Aneflicereinafter “United States”) position
which has its own legislation, the Oil Pollution tAcf 1990, well-known as OPA90

(section 4.1). The chapter will investigate its maharacteristics (section 4.2) to later
focus on those States that introduces the cargeoasliable in oil spill situations (section
4.3).

Finally, chapter 5 will arrive at the conclusiontiie actual Conventions are efficient
avoiding accidents at sea or instead, the impaosdidhe cargo as liable for oil pollution in

the Conventions is a solution to avoid them.



2 The legal framework: the International Convention s

To enable to discuss the efficiency or not of therent Conventions, | would like first to
look into the history of the Conventions which wiklp us to understand their origin and,

second, explain briefly the basic and weak elemeftisese Conventions.

2.1 History
In 1967, the Torrey Canyon spilled 880,000 bareélsruel oil off the Southwest coast of

England. The incident showed that the maritime @vavhs not prepared for such major
pollution incidents and confirmed the inadequaciéshe traditional legal principlé%in

dealing with problems concerning oil pollution liitly and compensation.

Thus, the Torrey Canyon incident initiated intemssactivities at national and international
level'! to achieve a new regime capable to cope with thesislems. To address the issue
of marine oil pollution liability and compensationthe International Maritime
Organizatio’ (hereinafter the “IMO”) passed the Internationabn@ention on Civil
Liability for Oil Pollution Damage of 1969 (hereiiter the “CLC 69”) which established

the grounds for a Compensation Fund.

This Compensation Fund was formalized under thermational Convention on the

establishment of an international fund for comp&asafor oil pollution damage of 1971

10 jability for oil pollution damage was generaliynited under the International Convention Relatinghe
Limitation of Liability of Owners of Sea-Going Shifpf Brussels, 10 October 1957.

1 Chao Wu. Liability and Compensation for Oil Pollution Damag&ome Current Threats to the
International Convention Systein: Spill Science & Technology Bulletin, Vol.7, Nok-2 (2002), page 106.
12 At that point it was called the International Mamie Consultative Organization, IMCO. The IMO hhs t
status of an executive agency of United Nationefak980 and it is a specialized agency with resility
for the safety of shipping and the prevention ofrim& pollution by ships. Available atvww.imo.org
(accessed 24 July 2008)



(hereinafter the “FUND 71"). The abovementioned @mtions became the basis of the
pollution liability system in the following yearsyen if the shipping industry and the oll
industry produced two private schemes, TOVALOP @64 and CRISTAL in 1971, to
provide compensation on an equivalent basis t&€tt@ and FUND Conventions.

The CLC 69 was criticized by both the shipownerd #me victims. On one hand, the
shipowners considered the CLC 69 excessive focomservative world of the marine law
of 1969 since it replaced fault liability with striliability and doubled the liability limit&®
On the other hand, the victims feared that compgemsanight be inadequate for oil
pollution damage from large tankers because thepeosation would be decided by the
capacity of the insurance market rather than bythpollution damage or the shipowners’

conduct**

After the entry into force of the CLC 69 and FUNDR Tonventions the Amoco Cadiz
disaster took place and once again it was showed that the liabilitgité of the old
regimes were too low to provide an adequate congpemsin the event of a major oll

spill.*®

In 1983 the IMO legal Committee met for the purpobeevising the conventions.

One year later, in 1984 two protocols were adoptexrlachieve the objective of adapting
compensation in cases of larger oil spills: thetdtrol of 1984 to amend the International
Convention on Civil Liability for Pollution Damages969 and the Protocol of 1984 to
amend the International Convention on the Estaesit of an International Fund for

compensation of Oil Pollution Damage 1971.

13 Jacobsson MThe International Conventions on liability, competisn for oil pollution damage and the
activities of the international oil pollution comp&ation Fund.n: Lloyd’s of London Press (1993), pages
39-55

1 |bit at pages 39-55

15 A spill of 223,000 tonnes off the Brittany coaéfoance in 1978

'8 Michael Faure and Wang Hsiypra,note 9, page 245

7 |bid at page 245



In an effort to induce United States participatithe Protocols broadened the scope of both
geographical application and recoverable damagessabstantially raised the liability
limits of the two convention® However, the United States rejected the idearitéd
liability and believed polluters should suffer umiied liability for the damage caused.
Besides, in 1989 the Exxon Vald&incident occurred and the United States decided to
adopt its own legislation, the Oil Pollution Act 8990 (hereinafter the “OPA90"). As a
result, the Protocols failed to enter into forcedese of insufficient support from major

countries particularly from the United States.

The experience taken during almost twenty yearappiication stemmed in a new IMO
diplomatic conference in 1992. The IMO created m@atocols to the two conventions.
These protocols were identical to the 1984 Pro®@licept for the entry into force
requirement$® The main purpose of the new Protocols was toifatgl the fulfillment of
the requirements for the entry into force of th84.®rotocols. This change was intended to
make the conventions effective without the paraitign of the United States. The 1992

Protocols became effective from May 1996.

The 1992 Protocols constitute a two-tier systernashpensation. The first level, the Civil
Liability Convention 1992, imposes limitation ofability on the shipowner while the
second level, The Fund Convention 1992, establishpplementary regime addressed to
[

compensate when the damages exceeds the limite dirst level™ Both conventions are

still applicable?? and | will therefore discuss them in a bit moréalémmediately below.

8 Suzanne Hawkes and R. Michael M"Gonigkeblack (and rising?) tide controlling maritime qibllution

in Canadaln: Osgoode Hall Law Journal (1992), page 175

19 Exxon Valdez ran aground in Prince William SouAtiska and spilled over 11 million gallons on March
24, 1989. Inho KimA comparison between the international and US reginegulating oil pollution liability
and compensationn: Elsevier Science Ltd. (2003), page 12

% The Protocol changed the entry into force requineis It reduces from six to four the number oféar
tanker-owning countries that are needed to becdmeeProtocol effective. Available atvww.imo.org
(accessed 25 July 2008)

! Francisco Javier MartirLos convenios internacionales de responsabilidaddemnizacion de 1992n:
Petrotecnia, (April 2003), page 41

%2 In October 2000 the IMO Legal Committee agreedntwease in 50% the amounts available under the
1992 protocols as a response to the Erika accitiéohael Faure and Wang Huspra,note 9, page 247



However, before going into the conventions in depbluld be interesting analyze this
historical development under IMO. As we can notite conventions were revised after
each oil tanker incident demonstrating that theyewsot able to response with adequate
solutions. This reveals that IMO is not an activg & reactive organizatidi,IMO only
revises its regulation once the accident has ajréakkn place and in addition, the new
conventions are slowly ratified by the Member Staded take numerous years to come

into force®*

The main cause of this slowness is that the corentre the result of the battle between
the different Member States into IMO: coastal stated flag states. The coastal states have
an interest in seeing damages to the marine emagah and higher levels of
compensations included in the conventions in otderotect their coastswhile the flag
states support the shipping interests and thepa@trerone to accept the implementation of
new measures. The difficulty to arrive to a comnsotution makes IMO “as slow as its
slowest member?® However, must be keeping in mind that IMO is dii#ing a dynamic
organization and therefore, in the following seatiave will studies the developments that
IMO has made in CLC 92 and the Fund 92.

2 It is important to have in mind that IMO is a cahative organization with law-making competenceegi
under the UN Law of the Sea Convention. This coempes allows the IMO to create not only non-binding
instruments but also binding instruments. PetéderfSland Rainer Lagonnternational Maritime
Organisations and their Contribution towards a isable Marine Development® edition. Hamburg ( LIT
Verlag), 2006, pages 78-79

24 An example of this slowness is the OPRC Conventibith was adopted in 1990 after the Exxon Valdez
incident and came into force in 1995, five ydatsr the Oil Pollution Actlbid at page 92

% This interest can be extracted from the workseflLA Committee on Coastal States Jurisdictioatieg
to Marine PollutionVessel-source Pollution and Coastal State Jurigatictl® edition. The Hague (Kluwer
Law International), 2001

% peter Ehlers and Rainer Lagosipra,note23, page 97



2.2 The Intervention Convention and the Liability Convention of 1992

The CLC92 is the main international regime govegnine liability of shipowners in oil
pollution cases. This regime has been adopted by th@an 100 states around the world

with the US as the most notable excepfibn.

The basic scheme of CLC92 imposes strict liabitity the owner of the vessel for oil
pollution damages regardless of fault. This liapils excluded in a restricted number of
cases and it is also limited to an amount whicheddp on the tonnage of the vessel. The
strict liability and the limited liability will bestudied in depth in the following sections.
Following, firstly 1 will study the exclusive prosion stated in article 1l of the CLC92.
Secondly, | will analyze the Fund 92. And, finallill clarify the legal consequences of

these provisions in relation to the cargo owner.

2.2.1 The channeling of liability

The strict liability is mentioned through the chehing provision found in article 11l of the
CLC92. *®This article contains two mentions “shall be lidb&nd “pollution damage”,
meaning that we are facing a rule for civil liatyiliSection 1 of the named article clearly
establishes the liability of the owner of the shighich is defined by 3 concepts: ship,
person and properfy.

%" The regimen has been adopted by 103 States pAxtakble at:www.iopcfund.org (accessed 25 August
2008)

28 Article 11l section 1 of the CLC92 states: “Exceg provided in paragraphs 2 and 3 of this Artitte,
owner of a ship at the incident, or, where thedent consists of a series of occurrences, at the ¢f the
occurrence, shall be liable for any pollution damagused by the ship as a result of incident”

“Article | section 1 of the CLC92 defines vesselasy sea-going vessel and any seaborne craft ofygrey
whatsoever, constructed or adapted for the caredgd bulk as cargo, provided that a ship capatflearry
other cargoes shall be regarded as a ship only vthisnactually carrying oil in bulk during any vage
following such carriage unless it is proved thdtas no residues or carriage of oil in bulk abdard.

In this way CLC92 differs itself from the CLC69 whi not included the ship in ballast and is moreftyi
“Ship means any sea-going vessel and any seabaftrofrany type whatsoever, actually carrying aibiulk
as cargo.”

10



It follows that the owner of the vessel could bg ardividual, society or public law entity
(constituted or not as a company), even a Staaayof its politics subdivisions, registered

as owner of the vessel or if the ship was not teggsl, who owns the vess8l.

Moreover, CLC92 imposes strict liability on the @wnof the vessel. The main
consequences of the term “strict liability” is thaaimants do not bear any burden of
showing how the incident happened, or of provingligence on the part of the shipowner,
his crew, or others for who, he may be held resiptm¥ The shipowner will pay the

damages caused by the ship’s pollution, even ifesofrthe owner’s responsibilities are
transferred to the charter&r.

However, the strict liability imposed by the contien on the shipowner is subject to a
number of exceptions. The owner of the vessel ngtl pay damages, exonerate him from

liability, if it can be proved that the damages eveaused by circumstances Hs:
“(a) resulted from act of war, hostilities, civilan insurrection or a natural phenomenon of
an exceptional, inevitable and irresistible chagair
(b) was wholly caused by the act or omission doitk imtent to cause damage by a third
party, or
(c) was wholly caused by the negligence or othemgful act of any Government or other
authority responsible for the maintenance of ligihtsther navigational aids in the exercise

of that function.?*

%0 Article | section 2 of the CLC92 defines persortasy individual or partnership or any public oivate
body, whether corporate or not, including a Statemy of its constituent subdivisions” and contisitie
section 3 defining owner as “the person or persegsstered as the owner of the ship or, in the rdsef
registration, the person or persons owning the.’ship

31 Colin de la Rue and Charles B. Anders8hippping and the Environmerif! edition. London, ( LLP,
London Hong Kong), 1998, page 87

%2 This happens for example under the time chartegrevtihe charterer is responsible for manning and
equipping the vessel and sometimes even for maintai Thor Falkanger, Hans Jacob Bull and Lasse
Brautaset,Scandinavian maritime law, The Norwegian perspec@) edition. Oslo (Universitetsforlaget)
2004, page 239

%3 Article 11l section 2 of the CLC 1992

% The main characteristic that difference sectidrfr@m (b) and (c) is the fact that in sectionig@3ufficient

for the exemption to be the dominant cause aisdnibt necessary to be the “wholly caused” forghlution
damage while in sections (b) and (c), the shipowmeast prove that the damage was entire caused tignna
falling with the exclusions. Colin de la Rue anda@bs B. Andersorsupra,note 31, pages 87-93

11



Therefore, taken into consideration these circunt&s we can assume that the convention
establishes an original civil liability system whioves away from the system based on

fault.

It was pointed out that this liability has an olbjee character. The liability is independent
from the careful behavior or not of the owner o thessel, who will be liablgso iure
once it has been checked the causal relation bettheespill and the damad@ut should

we really understand the liability as an objectoral liability? One could think this but
even the objective civil liability still need thawsal relation, meaning that it would need at
least a direct intervention from the shipownerhia &ctivity generating the damage, even if
this intervention was not person¥l Nevertheless, the CLC92 does not demand that kcausa

relation and article Il of the Convention reallyentions “obligatiorex legé.>’

The idea that the actual intention of the Conventi@as to establish an “obligati@x legé

is not really valid because the main intention ted trafters was to anticipate exactly the
person who will compensate the damages in eachesoigumstance: the owner of the
vessel. In this way the Convention will avoid figuitigations about who is the actual
liable in an oil spil?®Consequently, article Il of CLC92 covers not osijuations where
the shipowner was actively operating the vessehblnd situations where he is not directly

involved, such as bareboat charter.

There is a good reason why the CLC92 adopted ttiisde. The owner of the vessel is the
easiest person to identify through the registratadnthe ship because the functional

conditions of the charterer and of the owner cawdtibe fit in the same person. There are

% This causal relation is based on the idea thapéison who obtains benefits from dangerous aietsviiut
social useful, must bear their costs. José Luidavigbil. Estudios sobre el regimen juridico de los vertidos
de buques en el medio maririst edition. (Aranzadi) 2006, page 441

% |bit at page 441

37 Obligation ex lege is the obligation that is dthe&orn from the law, is not predictable, onlyrésjuirable
the obligation expressly named. Rafael Arenas @draidistincion entre obligaciones contractuales y
obligaciones extracontractuales en los instrumegtosunitarios de derecho internacional privatiao.
Anuario Espafiol de Derecho Internacional Privad®@, page 397

3 José Luis Meilan Gilsupra note 35, page 441

12



contracts of affreightment such as: leasing, voyauwatering and time chartering where
the functional conditions of the transport aretslor example, the owner of a vessel can
operate his own vessel becoming also his shippteaan, sometimes, carrier. In this way,
the owner combines all these functions in one perbmwever, the situation can also be
the contrary: the owner can charter his vesselti@mdfer its nautical control and therefore,

he is not becoming shipper and even the shippddcmi become carrier.

The CLC92 solves the scenario by choosing the gtas@ution: the owner of the ship is
the only liabl&® in the strictest sense of the term. Specific4tlye owner of the ship at the
incident, or, where the incident consists of aesef occurrences, at the time of the
occurrence, shall be liable for any pollution damagused by the ship as a result of
incident”*° According to this, the buyer of a vessel sold nigia voyage will not be liable

for accidents took place before the sale but duthiagjvoyage.

Section 4 of article |1l establishes a reservatitade to section 5 of the same artitie:
“[n]o claim for pollution damage under this Convientor otherwise may be made against:
(a) The servant or agents of the owner or the mesrifehe crew;
(b) The pilot or any other person who, without lgetnmember of the crew, performs the
ship.
(c) Any charterer (howsoever described, includingaaeboat charterer) manager or the
ship
(d) Any person performing salvage operations wiig ¢onsent of the owner or tme of a
competent public authority;
(e) Any person taking preventive measures;

(f) All servants or agents of persons mentionestilbparagraphs (c), (d) and (e);”

% The CLC 92 Convention uses the term "ship ofdivmer” instead of "shipowner” which is the term dse
in the general conventions about limitation of ity trying to introduces under the term "shiposvh the
shipper without property, the charters.. José Maslan Gil, suprg note 35, page 446

“% Article 111 section 1 of the CLC 92 Convention

4L Article 11l section 5 states : “ Nothing in thisoBvention shall prejudice any right of recourséhef owner
against third parties”

13



The meaning of this section is really dangerousesih states a legal prohibition to claim
for oil pollution damages to a large number of passdifferent than the owner of the
vessel, and it states also the impossibility tospn¢ claims on the grounds of other
disposition§? because the CLC92 announces “no claim compensitigrollution damage

under this Convention or otherwise may be mdde”.

Consequently, the CLC92 goes further than the CLC68vention which never tried that
these other individuals, apart from the owner ef ¥kssel, were not considered liable and

were not obligated to compensate daméges.

Nevertheless, this article is nmimerus clausysince in the last paragraph it states that
“unless the damage resulted from their personabaotmission, committed with the intent
to cause such damage, or recklessly and with krigel¢éhat such damage would probably

result”.

Given what is said above, it is allowed to clailmp@nsation to servants, agents or persons
performing salvage operations among others in cadese the “subjective” requisite of
the last paragraph is met. Section 5 of articleshiduld be studied in the framework of the
last paragraph of section 4 as it states that mheallowed to claim compensation to these

other individuals is the owner of the vessel thtotlge right of recourse.

But what happen with the cargo owner who is notcijgally mention in the list? The
answer to the question will be discussed afterwaaisever, as an introduction we can
affirm that the completely silence as regards #rga owner is a double-edged sword. On
one hand the cargo owner is not going to be ligblee he is not mentioned in article 11l

section 1. However, on the other hand the champgiovision of the convention will not

42 The expression “disposition” makes referenceitemnt Codes as the Maritime Codes and Commerce
Codes among others.

“3 Article 111, section 4 of the CLC92 Convention.

44 José Luis Meilan Gilsupra note 35, page 448
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protect him as it does with the persons describeskction 4 of the same article. Thus, this

means that the cargo owner can be liable undes aileon-contractual responsibility.

2.2.2 Limitation of liability
The CLC92 establishes in article 5 section 1 that

“the owner of a ship shall be entitled to limit fiebility under this Convention in any one
incident to an aggregate amount”.
However section 2 raises an exception to section 1
“the owner shall not be entitled to limit his lifityi under this Convention if it is proved
that the pollution damage resulted from his persantor omission, committed with the
intent to cause such damage, or recklessly and kmitlwledge that such damage would
probably result.”
Therefore, the privilege of limitation of liabilitis not absolute, but not as bad as it could
thought after reading section 2 since the burdeprobdf with respect to the facts which
would prevent the shipowner from the limitation lkdbility lies on the claimant
Consequently, the regime of limitation of liability maritime claims has been established
in favour of the shipownéf,
The right of shipowners to limit their liability for pollution damage under CLC92 is
important not only as quid pro quofor the strict liability imposed upon them butafer
the role it plays in apportioning the burden of sjills between the shipowner and the
shipping and oil industries under the system of pensation established by the Civil
Liability and Fund Conventiori€.

% The idea comes from the basis of the case GoldmaFhai Airways, this case dealt with the same
limitation wording stated in the Warsaw Conventi@utthard GauciLimitation of liability in maritime law:

an anachronism?n: Marine Policy, Vol. 19, no.1 (1995), page 71

“% bit at page 71

4’ One of the arguments to retain the limitation iability is that since the CLC92 imposes compulsory
insurance, it would be very difficult to obtain amsurance in claims where there is not limitatitioit at
page 66

8 José Luis Meilan Gilsupra note 35, page 454
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Under the CLC92 the limit of the ship’s liability set at 3 million SDR for ship up to
5,000 tons. Above that size, the limit increased®y SDR each ton over said threshold up
to a maximum of 59.7 million SDR. These figures are substantially higher than tisese
by CLC69. Moreover, while in the CLC69 there is minimum liability limit for small
tankers, the CLC92 establishes a minimum limit ofmBlion SDR which applies for

tankers of up to 5,000 tons.

2.2.3 The exclusive provision

The CLC92 states in its article II:
“[T]he Convention shall apply exclusively:
(a) to pollution damage caused:
(i) in the territory, including the territorial seaf a Contracting State, and
(i) in the exclusive economic zone of a ContragtBtate, established in accordance with
international law, or, if a Contracting State hasestablished such a zone, in...
(b) to prevent measures, wherever taken, to prexeminimize such damage”
In this way article Il provides for an exclusiveopision which warrants that the State
signing the Convention cannot apply another ciiability legislation in cases of an

pollution damage of the characteristicdescribed in the CLC92.

As an example of the effects of this exclusive mion could be mentioned the
implementation of the CLC92 into the Norwegian Nare Code which announces in its

section 193 first sentence:
“Claims for compensation for oil pollution damagmamnly be made against the owner of

the ship according to the provisions of this Chépte

49 Special Drawing Right (SDR) is defined in the sulf the International Monetary Fund and is based o
weighted average of dollars, yen, pounds and euros.

*9 Article 5.1 of the CLC92 Convention

*1 The type of pollution damage covered by the CL&9®escribed in article I, paragraph 6 as “(a) loss
damage caused outside the ship by contaminatioftiresfrom the escape or discharge of oil from shée,
wherever such escape or discharge may occur, mattht compensation for impairment of the envirentn
other than loss of profit from such impairment shallimited to cost of reasonable measures of
reinstatement actually undertaken or to be undentatp)the costs of preventive measures and fultissror
damage caused by preventive measures”
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Section 193 is included in chapter 10 “Liabilityr fbamage from Oil Pollution” of the
Norwegian Maritime Code which clearly mentions ttieg liability and damages from oil
pollution will be regulated according to the rutdghe CLC92. Thus, the Norwegian Code
has not other choice than to regulate the chaptarding the CLC92.

Therefore, the Convention states a maximum standaalt the applicable liability,
liability that cannot be exceeding by any Contragtbtate. As we will see later the EC is
nowadays developing its own rules to avoid oil Ispithis means that if the EC would
establish stricter rules, these rules could nafy@ied according to the exclusive provision
in the Contracting States of the CLC92. The conseges of the confrontation between the
EC and the CLC92 are still not established butysalddhardly believe that would be
negative for the CLC92 and its continuity.

2.2.4 The oil company in the CLC 92
The scheme established by the CLC92 and the FUND®®/ention is the result of the

commitment between the principal actors of the rodritime transport industry: the
vessel’s owners and the companies producing theTbis, the owner of the ship will
respond in case of an incident while the oil congmcontribute to the Funds depending
the volume of the oil transported. Both respongibd are completely different since on the
one hand the owner of the vessel only pays if tieeasm accident and on the other hand, the
oil companies contribute regularly to the Fundsxchange for not paying when the vessel

that transport their cargo has an incident.

The oil company can directly hire the transporitsfcrude oil by a chartering contracts
becoming at this point charterer, but it is alsggiole that the oil company delegates the
charterer functions in a third company. In thig Eenario its only relation with the vessel
Is that the oil company is the owner of the catgd the vessel transports

The distinction between cargo owner as charterdrcango owner as simple cargo owner
must be taken into consideration when we will sttltyy consequences of the channeling

provision of the CLC92. The reason why this didimt is so necessary is because if the
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cargo owner becomes charterer he will be proteatekdr article Il section 4. However, if
he is just cargo owner the section will not proteiah. Consequently, in the latter scenario

his liability must be studied by the rules of nantractual responsibility.

2241 The charterer

As previously studied, the CLC92 introduces an irtggd exception to the channeling
provision through article Il section 5 that
"nothing in this Convention shall prejudice anyhiigf recourse of the owner against third
parties.”
The aim of this section is to channel all the ckita the owner of the vessel to avoid
arguments about the role of third parties in tredent since the result of these arguments
would be the delay in the claims payment. Neveetel this section allows the owner of
the vessel once the damages are repaired to calidactors taking part in the incident to

collaborate in the reparatioh.

Therefore, the CLC 92 allows the owner of the viesseclaim by right of recourse the
costs of the repaired damages to the charterghlsutight does not mean that the charterer
will be jointly liable for the damages. Consequgnthe owner should demonstrate that
there is a causal relation between the chartemansiuct and the incident and this, of
course, will partly depend on the degree of theteher’s participation in the operation of

the vessel, in short, in the type of charteringtiamt signed.

2.2.4.1.1 Demise or bareboat charterers

A shipowner who fixes his ship on a voyage or teharter is obliged to man and equip the

vessel. In any case, there are situations wheredhtact involves the ship itself, where

2 The aim of the right of recourse is to avoid thi@stice of imposing liability on the shipownerbareboat
charter contracts.
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the shipowner has no obligations with respect tamray and equipment the vessel. These
types of contracts are known as a bareboat or @echisrter?

In terms of bareboat charters, the charterer lmasdmpletely disposition of the vessel. The
charterer has the responsibility for the navigadiad administration in return of a quantity
of money. The control that the charterer has okervessel makes him hire the master,
officials and crew and control that the ship isippad. Then, the owner of the vessel is

apart from the operation of the vessel.

The idea that the charterer will have total contothe vessel will establish the existence
of a causal relation between his conduct and tbidemt. To provide with a better right of
recourse the use of standard forms of demise @bbat charterparties are common. These
standard forms include terms of indemnity from ¢harterer to the owner. A typical clause
is number 15 in the BARECON 89:
“The Charterers shall indemnify and hold the Ownbesmless against any lien of
whatsoever nature arising upon the Vessel duriagCtharter period while she is under the
control of the Charterers, and against any claigairst the Owners arising out of or in
relation to the operation of the vessel by the @&hars. Should the Vessel be arrested by
reason of claims or liens arising out of her operathereunder by the Charterer, the
Charterers shall at their own expense take alloredse steps to secure that within a
reasonable time the Vessel is released and atdheirexpense put up bail to secure the

release of the vessel”

Therefore, it is enough to compensate the ownethefvessel when at the time of the
accident the vessel was operated by the chart€her.need to demonstrate the fault or

negligence in the navigation of the vessel by @weboat charterer is not necessary.

*3 Thor Falkanger, Hans Jacob Bull and Lasse Brayssgra note 32 page 434
*¥ Colin de la Rue, Charles B. Anderssnpra,note 31, page 630
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2.2.4.1.2 Time or voyage charterers

In terms of voyage charters, the owner of the Jeisse&vho manages all the principal
aspects of the vessel operation and the charterdrei one that loads and discharges the
cargo. However, in the time charter the charteegtigipates more in the operation of the
vessel controlling commercial part of the vesseilevthe owner of the vessel controls the
nautical part>

Therefore, both types of contract have in commat the owner of the vessel and the
charterer share, in different ways, the operatibthe vessel. The fact that the owner and
the charterer share the operation of vessel coatpBcthe decision about who is liable in
case of an incident. Just to mention briefly, tr@mmmportant discussion in these types of
contracts is the safe port or berth warranty piowisThis provision states that the vessel
must load and discharge at the harbor or place hwiscconsidered to be safe by the
charterer. This provision is a warranty for the ewof the vessel since the charterer is
taking the risk of choosing a safe port, even & ifisecurity of the port was not known at

the moment of signing the contratt.

The port is considered to be safe whether damagetvbe avoided by the right behavior
of the master or the crew, and unsafe whether itbe should show a higher degree of

knowledge to avoid oil pollution damages.

2.2.4.1.3 The cargo owner

As said above, the oil company can delegate tard garty the typical activities of the
charterer, meaning that the relationship with tressel is just the property of the
transported cargo. This option is the central dbgdcthis thesis because it will have

important consequences for the civil liability b&toil companies.

° Thor Falkanger, Hans Jacob Bull and Lasse Braysgra,note 32, pageg44-245
* Colin de la Rue and Charles B. Andersbiability of Charterers and Cargo Owners for Poit from
Ships In: Tulane Maritime Law Journal, Vol. 26 (2001), page 2
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The cargo owner is not mentioned by the CLC92lal@ its regulation. This results in not
considering the cargo owner liable for pollutiom@aes on those cases foreseen by the
convention. In the preparatory works of 1969 ané216onventions, the inclusion of the
cargo owner as a liable party, together with then@ewof the vessel was considered.
However this liability was not introduced as, amantiger things, it was understood that it

would complicate the claim proceduré.

Therefore, this silence also means that the cawgeenis not protected by the channeling
provision and that there is not any disposition gi®ws the victims to address their claims
to the cargo owner. Conversely, the experience dstrates that this omission is not as
important as it seems to be and in practice iealy difficult that the claims will suceed
against the cargo ownat,

In effect, due to the fact that there is not a ds$fpon in the whole convention that states

the potential liability of the cargo owner the alimust be governed by non-contractual

responsibility. The non-contractual responsibiliigmands a negligent action or omission

to be the fact resulting of the accident, and ithist stage when the difficulties appear. It is

very difficult to get the cargo owner liable singe is not the one who took the control of

the vessel and as a result, there would not bea clhusal relation between the damage
and his actiori?

However, the possibility to impose liability on thargo owner would not be something so

strange since this is common in a numerous of natienvironmental rules, as i.e. article

" The inclusion of the cargo owner as a liableypass also considered during the preparatory wofkke

Qil Pollution Act in United States and the Merch&titipping Act in UK but as the CLC69 and CLC92 the
cargo owner was never introduced. Gotthard GaitiPollution at Sea: Civil Liability & Compensatiofor
DamagelLondon,(John Wiley & Sons Canada, Ltd.),1997, i2&e

*8 Huesca Viesca M. and Rodriguez Ruiz de VillaRBsponsabilidad Civil por Contaminacién Marina por
Vertido de Hidrocarburos. A propésito del Prestigg edition. Oviedo, (Universidad de Oviedo) 2004, @ag
82

%9 |bid at page 82
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1908 of the Spanish Civil Cod&Thus, it might be possible to impose liability &fipg
the analogy of article 1908 of the Spanish Civid€o

2.3 Fund Conventions

In addition to the compensation due from the shipawunder the CLC92, extra
compensation is available under the Fund Convesitialso named IOPC Fund. However,
the Fund 92 is not unlimited in its compensationd as the CLC92 establishes a limit to
the maximum amount offered to each compensatioa.available aggregate compensation
under the CLC92 and the FUND92 is more than dothade the provided by the original
versions of 1969 and 1971.

Yet, recent accidents involving oil tankers as fheka and the Prestige incidents
highlighted once again that this compensation vsnough to cover the damages and in
May of 2003 IMO tried to solve the problem creatagew protocol to the FUND92 on
compensation for oil pollution, the Supplementamndr Protocol 2003. The Supplementary
Fund Protocol 2003 could lead to a trebling of #mounts available for oil pollution

compensation as compared with today’s scheme.

The Protocol 2003 has established a maximum forgtentity of compensations. The
maximum quantity to incidents occurred before &t bf November of 2003 was of 208
millions of dollars, including the sum paid by tbener of the vessel. The limit increased
in that date with 50 % to 313 US$. In March 20050mplementary Fund with of 844

millions of dollars was created. This Fund will ineaddition to the before amount in that

0 The Spanish Civil Code gets liable the cargo owoerdamages, among others, where the machinery
exploits due to the lack of due diligence or whesogle or properties get damaged due to the exeessiv
smoke.

®L Article 5 of the CLC69 and CLC92, article 5 of tRend Convention 1971 and article 4 of the Fund

Convention 1992

%2 |n 2002 the Prestige grounded contaminating thkcian coast, in northern Spain.
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States which decide to voluntary join this protd€oDne of the principal purposes of the
Fund under the 1971 Convention was to pay indeoatibn to the shipowner, to relieve
him of part of the financial burden imposed upom iy CLC69 but no similar provision

can be found in CLC92*

Nowadays, the main purpose of the Funds is to paypensation for oil pollution from
ships when adequate compensation cannot be obt&iosd the shipowner under the
CLC92. It is understood as inadequate compensatioler the CLC92 when one of these
circumstances are mét:
a) where no liability for the damage arises underGh€
b) where the owner liable for the damage under the GLithancially incapable of
meeting his obligations in full, and any financsa&curity provided under CLC
the does not cover or is insufficient to satisfy ttaims for compensation which
result from an incident; or
c) where the damage exceeds the owner’s liabilityirged by the applicable
version of CLC.”
However, even if the compensation is not adequatkeruthe CLC92 the Funds will not
pay compensation in the following circumstan®es:
a) The damages happened in a State which was not ®eneithe Funds;
b) the damages were the consequences of war actarahrelated to a warship;
or

c) the claimant cannot demonstrate that the damagescaesed by a vessel.”

The IOPC Fund is financed by the oil company’s oations, the oil companies who

receive the oil transported by s¥an short, the receivers of the crude oil or hefaef oil.

63 21 States are member of this Protocol, includdpgin and Norway. Available atww.iopcfund.org
(accessed 25 August 2008)

® Colin de la Rue and Charles B. Anderssnmpra,note 31, page 127

® Article 4.10f the Fund Convention 1992

® Article 4.2 of the Fund Convention 1992

®’Explanatory note prepared by the Secretariat loé Ihternational Oil Pollution Compensation Fundis o
August 2008. Available ahttp://www.iopcfund.org/npdf/genE.pdéccessed 21 August 2008)

23



In this manner, through the Funds the oil compamesmise to cover the pollution
damages with the fund created for this purposepdricular, the FUND92 imposes to
contribute to the companies of the member Statsviag per year more than 150.000 oil
tons transported by sea. Finally, the membershep fmid by the oil company depend on

the amount required by the Funds each year to mertioeir mandate.

Therefore, the international maritime communityotigh the compensations to the IOPC
Fund tries to connect the receivers to the oil. ddibwever, this convention is not effective
since the contribution of a particular cargo owisarot modified when the vessel where his
cargo is transported has an accident that caudkgigo damages. According to this, the
accident is not going to change the cargo ownecena@mic results and thus, the

connection does not really exist.
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3 The cargo owner in the actual conventions

This chapter is the most critic of the whole thesige studied the main problems of the
conventions. Firstly, 1 will try to demonstrate tleek of incentives to hire a safe vessel
given by the CLC92 and the Fund 92 and the consegsethat this has in the number of
oil spills. Secondly, | will present the Europeanon@nission position since it thinks that
the change in the channeling of liability is neeggs And finally, | will reflect on the

efficiency of the conventions.

3.1 The negative consequences

On the previous chapter of the thesis, we have asipéd the introduction of strict liability
on the owner of the vessel by article Il of the@J2 and the corresponding exclusion of
the charterer as liable in its article IV(c). Trenegention does not specifically mention the
cargo owner in any of its articles. The resultho$ tsilence is that the cargo owner will not
be liable for damages caused by the vessel's juslluHowever, as seen befdfethe
silence will not receive the protection given bg thanneling provision either. In practice,
this non-protection will not be really importantise it is hard to prove the cargo owner’s

implication in the accident.

Therefore, having analyzed the relevant conventigns time to pose the following two
questions:
-Which are the consequences of the non-inclusighetargo owner in the CLC927? and,

-Is this silence of the CLC92 influencing in thétoansport market?

% Section 2.2.4.1.3, the cargo owner.
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The most important and criticized consequence medby the non-introduction of the
cargo owner in the CLC92 is the lack of incentif@sthe cargo owner to avoid accidents.
Once the cargo owner realizes that he is not gtonige liable in any case for pollution
damages caused by the vessel’s accident insidendfjrows the feeling” that not only the

accident but also, the pollution damage is somgthot relating to him.

Certainly, the quasi-impossibility to claim agaitis¢ cargo owner is translated in the lack
of incentives to hire a safe vessel capable tosfrart his cargo since in the case of an
accident, the accident is not going to affect ia @conomic results anyway. This is the
main reason why during the last century the oil panes got rid of part of their fleets and
they have started to charter vessels to transpeit products, especially in cases of really

cheap carg6’®

According to this, we can also affirm that nowad#ys oil companies only control one
fourth of their fleet, the rest is controlled bydependent shipowners. In 1974 the
companies controlled 40% of the oil tankers an@i989 just 25%!° According to this we
can demonstrate that the conventions impositidiability only on the owner of the vessel
has produced a disincentive for oil companies toydhe oil in their own vessel.

The oil companies perfectly know that the CLC9diistheir side and getting rid of their
fleets has the convenient result that they aregyowtg to be liable for oil pollution damages

during a vessel’s accident.

Another reason to get rid of their fleets is thélguopinion. Any time that there is an oil
spill of one of the oil companies” vessels thecoinpany is judged by the public opinion.
An example of this affirmation is the Exxon Valdease where the vessel belonged to

Exxon-Mobil”* As opposed to Exxon-Mobil, in the Prestige case d¢if company had

® The Prestige was transporting really low qualiiy which would not be possible to legally use as
combustible in the European Unidfl. Prestige seis meses después.edition. Greenpeace, (2003), page 8
70 |hi

Ibit at page9
" The economic costs for the pollution damages weadly high, but the highest cost was its company
image. In 1989 Exxon was one of the five biggeshganies in United States but its oversight of infation
about the catastrophe to the public let Exxon irey bad position. Juan José LarrEaire la espada y la
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chosen an unknown intermediary: Crown Resources.uBked of an unknown company as
Crown Resources was an advantage for the real conyao face up the accident without

the citizens/consumers pressure.

However, the disincentive to carry the cargo inirth@evn vessel is not the only
consequence of the non-liability on the cargo owrnreder the CLC92; another important
consequence is that many cargo owners are optirthdacheapest and oldest vesédihe

oil market and the chartering market are really jgetitive markets and in these type of
markets finding the cheapest oil tanker is an e&ddusiness element.In these terms the
only vessel’s characteristic taken into accountnmiheomes to hire the vessel is its price,
not its risk. In short, most of cargo owners areinterested in paying more for better ships

even though there are serious worries about thiecemmental safety of these vesséls.

The damages caused to the environment and the maononsequences in accidents as the
Erika and the Prestige confirms the risk presebiedld and poorly maintained ships. As
an example of this risk, an important relation edw the age of the vessels and the
accidents was established: 60 of the 77 oil tankeatwrecked from 1992 to 1999 were
older than 20 years ofd.

Moreover, the ISL Markét analysis World Shipbuilding and Maritime Casuatydied
the losses of vessels between January 2002 and2Dg& and it has established the
percentage of losses according the age of thelvesse

-more than 25 years old, 22.8%

comunicaciénarticle part of the booRrofesionales para un futuro globalizadst edition Ediciones Ufate
(2003)page 10

21t is important to mention that the charter rateéry low, especially for hydrocarbons such as dileand
this does not promote the use of newer vesSelgra,note 3

3 Communication from the Commission to the Parliansed to the Council about maritime safety in oil
transportation, COM (2000)142 final, 21 March 2000.

4 Jeffery D. MorganThe Oil Pollution Act of 1990: A look at its impam the oil industryIn: Fordham
Environmental Law Journal , Vol. VI, (1994), page 1

> Supra note 73

® The ISL is an Institute of Shipping, Economics &ngistics which one of its competences is “prepmre
offer knowledge and information around marine ltgss for all the involved actors” Available at:
www.isl.org/index.php?lang=ef@ccessed 10 August 2008)
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-between 20 and 24 years old, 37.1%

-between 15 and 19 years old, 26.8%

-between 10 and 14 years old, 5.3%

.between 0 and 9 years old, 8%

This demonstrates indeed, that from 15 years oldn drom more than 20 years old, the
accidents are increasing in relation to the yedrhe vessel. Of course, this affirmation
does not mean that all vessels older than 15 yarsnacceptable but at least it shows that

the risk of defective ship in this age is higher.

Therefore, at this point of the discussion we datesthat the cargo owner does not have
any type of incentive to hire for the transportataf his oil a solvent company with a safe

vessel. Contrary, if an accident takes place tingocawner will not be liable and then, the

choice of a substandard and old vessel does nat arakchange in his liability.

In short, one important element that influencesdibeision to hire one vessel or the other is
the lowest price. Obviously, must be taken intostderation that another element that
influences the decision is the possible loss oftdrgo however, this is just important when

it comes to transport a precious cargo and not wheargo is really chedp.

However, being the owner of the vessels the ordpldl in case of accident, why the
vessel’s conditions are not improved? At the ctrggtuation, cargo owners only care
about profitability. Therefore, they will always @bse the cheapest option. There is a big
difference in price between a new and safe vesstlaasubstandard and old one. In this
situation cargo owners will choose the substandard old. Hence, there is not any
incentive for the vessel’s owner to replace andentde their fleet, it will not be logical to

order new vessels.

Another element that disincentives the owner ofwassel to improve the quality of the
vessel is the short-terms agreements. The cargerswefuse to enter into long-term

charter agreements because they prefer short-teanec agreements. However, this kind

" As it was mention in footnote number ,67 the Rgesivas transporting oil with a very poor quality.
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of agreements does not provide security to the ovafiethe vessel to invest in new
tankers’® The shipowner will not invest in a new vesseldfig not completely sure that he

is going to have the chance to hire it for a lorgqd of time.

In this type of short-terms charter agreements, vibgsel’s age is once again not the
important characteristic. It is not only because tlrgo owner is not hiring it for a long
time (in most of cases for a simple voyage) bub dscause the price of the vessels is
dictated by the shipowner with cheaper prices wifer®the oldest vessels. Due to the fact
that it is difficult to find quality and profitabity, small independent shipownétsare
winning market quota without taking into accoure tisk associated with the navigation of

the vessel.

The cargo owners affirm that it is responsibility the shipowners to change the old
vessels. This change would increase the rate afilgility of new vessel&® and as said
before, only old vessels provide money to the shipr which means that those vessels
will be running until their death. Hence, the olekssel market is only a downwards spiral.
The shipowners do not invest in new tankers bectheseargo owners always choose the
cheapest vessel (in most of cases the oldest)rendargo owners choose the old vessels

because they are the only available on the market.

In short, as we can notice, the current marketos ¢competitive to think about the
environmental consequences of using a substanéssgl This is the reason why we need
the help of organizations which will regulate tharket to avoid future catastrophes. The
solution given by the IMO was the CLC92 which deetastrict liability on the shipowner.

®The order of new ships started to decrease inghersl half of 1990. By mind-1992 sixty percent tué t
world’s tanker tonnage was fifteen years old oeolioreover, recent orders for new tankers havehaen
sufficient to correct this trend. Jeffery D. Morganpra,note 74 pagel8

" There are three types of tanker ownership: indé@enownership, goverment ownership and oil company
ownership. Inho KimOPA 90 and the decisions to own or charter tanlkseissin: Journal of Maritime Law

& Commerce, Vol. 35, No. 2, (2004), page 231

80 Jeffery D. Morgansupra,note 74 pagel8
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However, is CLC92 effective to control the marketd aestablish measures to avoid

accidents? The answer, at this stage, comes dtas@ot effective.

It can be argued that the cargo owner can beaiop#ne damages through contributions to
one of the IOPC Funds. However, it will be studieat the IOPC Funds are not capable to
create the incentives necessary for the cargo otenenprove the safety of the vessels. As
mentioned above, the cargo owner bears part of pilution damages through its
contribution to the Fund. These contributions ateascording to the tons transported and
they are invariable regardless the pollution. lrefbrthe contributions are not increased
once an accident takes place.

Moreover, their main problem, together with theitation of the available compensations,
is that the Funds are not a preventive but a cosgiEm mechanism. Compensations are
only payable if necessary when damages are notdwiéred by CLC92. Of course, it is
much better for the cargo owner to face the paymehen an accident has occurred rather
than to assume the cost of operating a vessel amgoding it when the crew fulfills the

necessary levels of security and trainfhg.

In addition, compensations are not only insuffitiéor the seriousness of the damages
caused, but also the path to achieve the compensationg and difficult. It is worthy to
mention that only few weeks before the Prestigedact the Fund of 1971 just paid the
compensations regarding the Aegean Sea which naurd) in A Corufia in December 3,
1992%

As we described above, the contributions to theQ@®Rnds are made by the crude oil’s
importers. Therefore, a paradoxical situation arise when an accident occurs, the cargo

owner who has been negligent selecting the vesgaimy would never be found liable for

8 M. Vazquez , M. Varela y Albino PradaCanto debe pagar o que contamin&®. Revista galega de
cultura, (2003), pages 42-49. According to thisckrt IOPC has only paid approximately 630 millioofs
euros for the 120 incidents in which it has takart.p

82 Report on the activities of the international millution compensation funds in 2007, Annual re007.
Available at:.www.iopcfund.org/npdf/ARQ7_E.pdfpages 57-59 (accessed 3 August 2008)
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the pollution caused but also would be entitledetceive compensation due to the cargo

lost in the accident.

It is important to mention that there is the voamgtpossibility for the cargo owners to help
to repair the pollution damages motivated by theessity to watch over the company’s
image. This was showed at the Erika accident. &ttime, even if from the beginning the
convention was applicable and there was not anepmian to break the channeling
provision stated in article Il of the CLC92, Tdthlassigned about 200 millicsto

recuperate the coastline, evacuate pollution amahtie the pumping of the Erika among

others.

However, this type of acts must not be used torafthe successful operation of the actual
conventions because these acts take place wheratbe owner has a special relation to
the place where the oil spills have happened. irtrast, must be clarified that it will be not
strange if this will not happen when the oil spdlfar away from the place where his
costumers are. Taking into account the explanatabwve, it is hard to affirm that the
CLC92 Convention follows the “polluter pays prinkiff®> which established that the costs
generated by the pollution has to be borne by tii¢ies responsible for the environmental

impact. Those who profit from an activity shouldabéhe risk generated by such activity.

8 French oil company charterer and cargo ownereérirthident.

8 Available at: www.total.com/en/finance/fi_press_releases/fpr 1999230 pumping_Erika_1702.htm
(accessed 14 August 2008)

% The polluters-pays principle was first recognizadd defined at international level in the 1972
Recommendation by the OECD Council: “The principte be used for allocating costs of pollution
prevention and control measures to encourage Htiase of scarce environmental resources and ta avo
distortions in international trade and investmentthe so-called “Polluter-Pays Principle. This pifte
means that the polluter should bear the expensearofing out the above-mentioned measures dedigied
public authorities to ensure that the environmerinian acceptable state. In other words, the aogtese
measures should be reflected in the cost of gondssaervices which cause pollution in production #od
consumption. Such measures should not be accontpyigubsidies that would create significant distos

in international trade and investment”

The principle was introduced at the EU level inaiticle 174.2 of the Treaty that states: “Commyupiblicy

on the environment shall aim at a high level oftgecton taking into account the diversity of sitoas in the
various regions of the Community. It shall be basedhe precautionary principle and on the priresphat
preventive action should be taken, that environalestdmage should as a priority be rectified at s@@and
that polluter should pay.” Jonathan Remy Na&bo much market? Conflict between tradable pollutio
allowances and the “polluter pays” principlén: Harvard Environmental Law Review, Vol. 24, Ies@
(2002),pages 468-472
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And the main important question: Why must be th@awner be excused from liability
when he is an important party in the oil transpbidin? As Inho Kim establishes in one of
his articles “the cargo sector should not be exddismn sharing spill costs simply because

the cargo sector defers to the shipping sectoratiers of risk managemerft”

3.2 The European Perspective

Every year 800 millions of crude tons are trangmbrfrom/to the European ports.
Approximately the 70% of the maritime crude tranmsgion in the European Union is
carried out in front of the Atlantic Ocean, the MorSea and the rest 30% in the
Mediterranean Sea. Apart from that, large numbeoilofankers sail in European waters

without stopover which means a higher volume okéas and of course, a higher risk.

This is the main reason why the European Commiskam played a central role in the
process of updating the international regime cfoilution compensation. However, since
the Erika incident in December 1999 the EC hasnake intense interest in proposing
changes which pose a serious threat to the exesteht¢he Convention system. At this
point it is important to mention the continuougicisms that the channeling provision has
received by the European Commission. It has beticioed the inappropriate balance
between the responsibilities of different playend #heir exposure to liability. In this way,

it has been recommended amendments to the CLC92e@tion to abate shipowners

limitation of liability rights®’

In the communication in response to the Prestiggdent, the Commission invited
Member States to support proposals aimed at “remgaviede factoimmunity of other key

players, in particular the charterer, operator @nager of the ship from compensation

8 Inho Kim, Introducing Oil Cargo Liability in the Qil Pollutio Act of 1990In: Journal of Maritime Law &
Commerce, Vol.33, N. 2, (2003)age 187
87 Michael Faure and Wang Hsiypra,note 9,page 248
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88 instead from recourse claims by the registeredepwhecause this provision

claims
avoid the capacity of the victims to claim direditythese parties. Thus, the Commission is

focused on the principal element in a pollution dgs the compensation of its victims.

In the past years, the Commission, due to the nmmseaccidents in front of its coast, has
changed its direction when it comes to avoidingdbeidents. It established in a Directive
to the European Parliaméhtthe necessity to change the actual maritime rulée
Directive states that the actual Conventions, basedinternational regimes of civil
liability, are insufficient in relation to deterreaffects because they do not discourage the
negligent acts limiting themselves as useless unstnts to avoid the accidents and
considers that only the criminal sanctions are icefitly effective to make work the
legislation against pollution damages. The Commis$ convinced that we will obtain a
deterrent effect when we will announce that thelutoin damages constitute criminal
sanctions. Only at this point a social disappravidll be born in a different character than
the one in the civil compensations instruments. dderthe criminal sanction is a serious
warning to the future players in the maritime tggors with a better deterrent effé€tAnd

it ends affirming that if the actual Conventionsiahe changes applicable to tHemwill

not have any result, the Commission will preserpraposal to approve an European
Legislation which will implement an European systaith regard to marine pollution.
This system would require the formal complaint ofual Conventions in Liability and

Compensation for oil Pollution Damage.

This thesis is not defending the opinion that oatiminal sanctions would solve the
current situation as this study is focused on ¢®gimens. However, it is important to not

forget that current conventions are not being lfiflfi an important objective, which is

8 Communication from the Commission to the Parlianzem to the Council on Improving Safety at Sea in
response to the Prestige Accident, COM(2002) 6&il,f20 December 2002

89 EC Directive 2003/0037

% |bid

%1 Not right for the shipowner to limit his liabilitgnd capacity of being liable other players inrtaitime
transport.
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avoid environmental accidents at sea. Therefoerethre many scholars and organizations

as the European Commission that are questioningdhul efficiency or not.

The last proof from the European Union of the impaesies of the channeling provision in
the CLC Convention and, therefore, the necessighahge is the opinion of the Advocate
general Kokoff in accordance with the Waste Framework DireCfivand its
consequences in the Mesquer Judgméfhe European Court of Justice affirms that if the
cost of disposing of waste from a tanker’s oillggilnot or cannot fully be borne by the
owner of the vessel and or by the Internationald~tor Compensation for Oil Pollution
Damage, the national law of a Member State of thejean Union may provide for that

cost to be borne by the producer of the product.

As a result of the Erika accident the heavy fuélspilled in the accident polluted among
others, beaches in the Commune of Mesquer whicholgasing damages against Total
Group, the owner and producer of the oil. The talamed that the oil accidentally spilled
at sea wager definition “waste” by the Waste Framework Direetjvsuch that Total

International Ltd and Total France should be lidblethe cost of disposal, in their capacity

as ‘previous holders’ or ‘producer of the produoni which the waste came’ respectively.

The case reached the Supreme Court of France wdigdd three questions to the Court of
Justice. For the purpose of this study we will foom the third one: “[w]hether in the event
of the sinking of an oil tanker, the producer o theavy fuel oil spilled at sea and/or the
seller of the fuel and charterer of the ship caugyihe fuel may be required to bear the cost
of disposing of the waste thus generated, evengthdhe substance spilled at sea was
transported by a third party, in this case a carbg sea.”® The Court answered
affirmative:

%2 Opinion of Advocate General Kokott ) in the cas&&8/07 Commune de Mesquer v Total France SA and
Total International Ltd. of 13 March 2008

% Directive 75/442/ECC

% Judgment of the Court ( Grand Chamber) in the €2$88/07 Commune de Mesquer v Total France SA
and Total International Ltd. of 24 June 2008

% |bit at argument 64
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“I[W]hen heavy fuel oil, produced during the refinemh of crude oil, was discharged from a
ship at sea, the producer of the oil, as well assiiler of the oil and the charterer of the
ship, could be held liable for the cost of dispgsiri pollution on the coast caused by the

oil.”%
With this new judgment of the European Court oftides the European Union re-affirms

the necessity to change those rules that nowadaysoasuccessful.

3.3 The summary

We have previously studied the most important efégmef the current conventions, the
CLC92 and the Fund92 with its Supplementary Funatd@ol 2003. Moreover, in this
chapter we have been also studied the negativeeqoances of these elements and the
European position concerning the conventions. Thereat this stage we should wonder
whether an important objective of the conventionnasst be avoid accidents is being
fulfilled.

Since the CLC92 and Fund92 are ruling, the numbeoilospills caused by vessel's
accidents has not decreased. There are still adsiti@appening as,

-1996: Sea Empress ran aground spilling 10,000abosuel oil

-1999: Erika broke apart spilling 3 million galloaEheavy oil

-2002: Prestige sank and 20 million gallons ofrerhains underwater

-2003: Tasman Spirit cracked into two pieces legl@&,000 tons of crude oil into the sea

-2007: Hebei Spirit collided with a steel wire $ipify 2.8 million gallons of crude oil.

We cannot deny IMO efforts to avoid oil spills. Tifese in compensations would not have
been possible if they would not have lobbied tongeathe Conventions. However, these
changes are not enough and perhaps the effort¢dstivact to the heart of the problem:

the strict liability only on the side of the ownefrthe vessel. In my opinion, the solution

% Supra,note 93, argument 65
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must be the extension of the liability to othertjgar involved in the transportation of the
oil as the cargo owner who at the end is the gausting in the capacity of the vessel when
it comes to transport his cargo and as some audmmrsunces the cargo owner “is the

creator party of the pollution risk”.

" Ignacio Arroyo MartinezProblemas Juridicos Relativos a la Seguridad deNEvegacion Maritima
(Referencia Especial al Prestigéi: Anuario de Derecho Maritimo, Vol. 20, (2008age 35
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4  The North America’s solution

This chapter will study the legislation applicabte the United States legislation with
regarding oil spills. As we already mentioned theited States has passed its own Act

moving away from the international perspective, @92 and Fund92 conventiofss.

First of all, this chapter will make an overviewtbg situation where the Oil Pollution Act
of 1990 (hereinafter OPA 90) was born and its rahe\elements for this thesis, to later on
study the States that establish the liability om ¢hrgo owner in their own law. Therefore,
the purpose of this chapter is to conclude whe@ieA 90 and the States laws are the right

legislation to reduce the oil spills accidents.

4.1 Oil Pollution Act 1990

In March 1989 the tanker Exxon Valdez transport@million gallons of oil from the
Trans-Alaska Pipeline terminal at Valdez (Alaska) Galifornia, grounded in Prince
William Sound spilling more than 11 million gallow$ crude into Alaska waters. Within
weeks, there were three major spills in Newportlaldare and Houston in a two-day
period. This was followed by the super tanker MBgag off Galveston spilling 4.3 million
gallons into the Gulf of Mexico and after by thenkar spill in Huntington Beach

(California) and several spills in New York Hartdr.

% Section 2.1, history
% Richard L. Jarashovil,he New Regime for Oil Spill Liability in the Usiit Statesin: Canada- United States
States Law Journal, Vol.18:299, (1992), page 305
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The Exxon Valdez together with these last accideatapulted the problem of oil pollution
to the front pages of the national awareness. énfdbe of these events, the Congress had
three choiced®

a) keep debating the ratification and postponeldeesion

b) ratify the international conventions, as recomdesl by the Coast Guard, because it
would solidify an uniform international oil spilegime; or

c) react and enact a legislation with an importhorhestic impact.

Finally, the Congress which was concerned aboutcttets and risks of maritime oll

transportation, moved quickly to pass the Oil Rl Act *°*in August 199G

However, in 1992 the United States participatethenCLC but it rejected the amendments,
most of scholars affirm that United States con&dethe CLC, even with the 1992

modifications, not efficient in large spills accide and refused to join an international
convention with a lower compensation than the om¥iged by its legislation, the OPA

90!

The scope of the OPA 90 is to reduce the occurrehture oil spills through preventive
measures, such as improved tanker design and mpedathanges and to reduce the
impact of future oil spills through heightened memness. In these terms, the OPA 90
addressed a number of areas of concern includingpdution liability and compensation,

spill response planning, international oil pollutiprevention and removal.

The new law was really criticized since it introdamew requirements for oil shippers to

the United States. Taken into consideration thetddniStates’ growing dependence on

199 hid at page 305

191 The OPA was enacted without a single dissentirig.\deffery D. Morgan, supra, note 74, page 4

192 \What is not well known is the existence of anpaillution legislation similar to OPA 90 before, thg78
Qil Pollution Act which had initially sought to edtlish a compensation fund to pay for damages &ahe
ups.

103 Jaclyn A. Zimmermanninadequacies of the Oil Pollution Act of 1990: Whg United States should
adopt the Convention on Civil Liabilityn: Fordham International Journal, Vol.23:1499 (@)(page 1516
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0il*® and the potential future oil producers” reactionsegard to these requirements, one

commentator even announced that the United Stdatbshe enact of the Act became “the

first nation in history that has tried to blockatelf”.*%

As will be seen at the end of this chapter, thes/bave demonstrated the bad precision of
this declaratiort®® but firstly should be interesting studied the edets introduced in the
shipping industry by the OPA 90.

4.1.1 Liability
The OPA 90 places strict joint and several liapitih the

“responsible party for a vessel or a facility fravhich oil is discharged, or which poses
the substantial threat of a discharge of oil, iotaipon the navigable waters or adjoining

shorelines or the exclusive economic zoté".

Moreover, the “responsible party” is defined in tb@se of a vessel as “any per$8n
owning, operating, or demise chartering the vesSélHence, thanks to this broad
definition the OPA 90 expands the scope of ligpiind provide injured parties with a
great chance of recovery the damages. Moreover, OPAequires proof of financial
capacity to cover an oil spill before the entraota ship in U.S. waters since its main aim
is to ensure that parties injured by an oil spi# aompensated for their damage8,In

addition, OPA 90 allows claimants to pursue claagainst any and all responsible parties

194 The United States is the world’s largest impodteoil. In 1990, the year of the Oil Pollution Adhe
United States imported a total of 277 million tarfsseaborne oil, meaning that for every day oé ybar,
vessels carry an average of 770,000 tons ( 5,800Arrels). Intertanko Comments to Notice of Psegb
Rulemaking on Financial Responsibility 1992.

105 jeffery D. Morgansupra,note 74, page 1

108 A study commissioned by the U.S. Department ofrgyneoncluded in 1992 that most tanker owners have
continued trading to the United States at the daxned as prior the OPA 90 was enacted.

197 0jl Pollution Act 33 U.S.C.§ 1001 (1990)

198 A “person” under the OPA 90 includes an individuarporation, partnership or an association.

33 U.S.C.§ 2701 (27)

1990l Pollution Act 33 U.S.C.§ 2701 (32)(a)(1988)

19 5jl Pollution Act, 33 U.S.C.§ 2716 (1990)
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and it also states unlimited liability on grosskygfigent polluters, attempting to promote

safety and pollution prevention before spills occur

The OPA 90 differs from CLC92 on the liability imped on the demise or bareboat
charterer and on the time or voyage chartereredmg of bareboat charterer, the OPA 90
expressly announces strict liability for clean-upsts and damages arising from an oil
spill.*** This is quite usual in general maritime law sirtbe bareboat charterer is

considered ownepro hoc viceNeverthelessthe really big change from the common law
that the OPA 90 introduces is that the liabilityjosmt and several with the owner of the

vessel and the operator. This means that in a apdident where the costs exceed the
limitation applicable to the owner of the ves&&ihe claimants have the capacity to look to

other responsible parties, i.e. the bareboat afeairte

In terms of time or voyage charterer, it can bauadgthat this type of charterer is neither
the owner nor the demise charterer. Thereforeantle mentioned that the inclusion of a
demise charterer as the responsible party exclugesegative implication, the time or

voyage charterer.

There are not case law that can clarify this, meithe OPA 90. Then, the only possibility
would be addressing the liability of the time oyage charterer under the term “operator”.
However, the typical operator’s activities are nohéhe normal activities control by the

time or voyage charterer. This results in the insgmbty to include the time charterer or

voyage charterer under the term “operator” founthenOPA 90:*3

Thus, as small introduction to the section 4.1.3cae affirm that OPA 90 as the CLC92
does not impose liability on the cargo owner. Neéhwaess, this affirmation is not

11 0jl Pollution Act 33 U.S.C.§ 2701-2702(32)(a)

H2\We need to take into account that the Act hasca-tiier structure that joins a liability schemetwat fund
scheme. OPA 90 holds shipowners directly liabledibipollution costs and taxes cargo interestsiriarfce
the Oil Spill Liability Trust Fund (OSLFT). In thevent of a spill, OPA 90 first the shipowner sect@ble
for the compensation for oil pollution costs. Ifetttompensation available from the shipping sedor i
insufficient to meet those costs, then the OSLFT clrarged for the remainder. Available at:
http://www.uscg.mil/npfc/About NPFC/osltf.agmccessed 25 July 2008)

13 Charles B. Anderson and Colin de la Reigpra,note 56, page 9
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completely true since OPA 90 allows its Statesrpdse the liability on the cargo owner in
their own legislations.

4.1.2 Limitation of Liability

The limits™* established under OPA 90 are not effective ifdheident is caused by the
responsible party’s gross negligence, willful mishact or violation of an applicable
federal safety, construction or operating reguitatithe responsible would also be deprived
of limitation of liability if he fails or refusesotreport the incident, to provide reasonable
cooperation or assistance in connection with refinagavities, or to comply with orders
relating to removal activities or protection of fiathealth* providing no protection for
responsible parties under state law. Moreover, vamnecosts and damages exceeding the
liability limits of the OPA 90 will be covered byhé Oil Spill Liability Trust Fund
(hereinafter the “OSLTF”) up to 1 billion dollargpincident.

However, there are so many federal regulationsasy ¢o infringe that the promise of
limitation of liability under the OPA 90 seems piaally impossible''® Apart from this,
OPA 90 does not prohibit the States to enact their legislation in oil pollution affairs’
This means that the States could impose additiatality or unlimited liability in cases of
oil spills. Hence, we can affirm that in practide tlimitation of liability imposed by the

OPA 90 will never exist thanks to federal regulasi@and additional liabilities.

114 The limit of a tank vessel liability for each spitcident is set at the greater of either 1,200ad® per
gross ton or 10 million of dollars if the vessebigater than 3,000 gross tons, and 2 million dadoif the
vessel is 3,000 gross tons or less. Oil Pollutich38 U.S.C.§ 2704 (a)(1999)

15 0ijl Pollution Act 33 U.S.C.§ 2704 (c)(1999)

1®|nho Kim, supra note 79, page 220

17 OPA specifically provides that the preexisting ltition of Liability Act does not preempt state |a38
U.S.C.§ 2718. By August 1991, 36 states among @ali, Connecticut, Louisiana and Maine had imposed
unlimited liability on petroleum carriers. JeffeBy Morgan, supra,note 74, page 6
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4.1.3 The cargo owner in the OPA 90

The OPA 90 originally had a provision which made ttwner of the oil liable for pollution
damages and clean-up the zone where the oil sgslhlappened, but during the legislative
process the idea of cargo owner being liable wasébned® Finally, the OPA 90 only
imposes strict liability in the “responsible partyiat in this case is the owner of the vessel,
the operator or the demise charterer. Therefoeeddfinition does not include the owner of
the cargo aboard the vessel: there is not fed&tltery oil spill liability. Of course, cargo
owners have, in general, less control over theelghan other parties but this must not be
an excuse to not be liable, they may be subjediability for negligence in situation as
elections of the vessel.

Scholars have suggested that the result of notsmgdiability on the cargo owner betrays
the OPA 90°s main purpose which is prevent spiltd,pay for them once they took place.
In addition, scholars have understood that to mytoise liability on the side of the cargo
owner creates no real incentives when it comeshtmsing its carriers. Presumably, the
theory is that the shipper will not select carriefith poor spill records, the carriers with
poor spill records will cease to be profitable amtmately, these carriers will cease
operating-**

Even if the cargo owners escape from the OPA 9@ tiseone situation where they do not
have that escape. This is the situation where #made was caused “solely by act or
omission” of the cargo owner. Meaning that the owoe operator will escape from

liability if he is completely free of fault and tleargo owner’s negligence is proven.

18 During the negotiations of the OPA 90 was the psapto introduce the cargo owner as secondashbydi
but the proposal was deleted from the final dnedpdsing strict liability to the owner, operator, dgmise
charterer of the vessel, Gotthard Gasapra,note.57, page 98
19 Marja Jo WyattFinancing the Clean-Up: Cargo Owner Liability foreSsel Spillsin: University of San
Francisco Maritime Law Journal, Vol. 7, (1995), pa@53-378
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A case law demonstrating this is Boykin v. BergéStwhere in relation to article 2702
section 2 of the OPA 90 the court decided thatcirgo owner was negligent in failing to
advise the carrier of the dangerous character efcttal cargo which exploded during
discharge. However, it is quite difficult to imagim scenario where this could happen, a
scenario where the cargo owner is the solely resptanfor the accident. The reason is that
there are other parties more involved in the trartsihan the cargo owner. Moreover, the
OPA 90 states the prohibition of the contractuahassignments of oil spill liability in its
article 1710 section b, meaning that is going toetseen more difficult expand the cargo
owner liability.

However, the OPA 90 is not the only source fompailution liability in the United States.
The States also have the capacity to legislate tvem laws and as it will be seen in the
next section, some States have included the liglafithe cargo owner in an oil pollution

accident.

4.2 The States” law

Many States fought hard to protect their liabiliggislations and finally, the OPA 90
permitted the States to impose liabilities on pells in excess of those imposed under the
new federal law?! This is exposed in its article 2718 which stat&s”
“Nothing in this Act shall- affect, or be construed interpreted as preempting the
authority of any State or political subdivision tbef from imposing any additional liability
or requirements with respect to:
(a) the discharge of ail or other pollution bywithin such State ; or

(b) any removal activities in connection with Bicdischarge”

120p y. A/S, 835 F. Supp.274, 1994

121 James E. Beaver, James N. Butler and Susan EeM$sormy seas? Analysis of new oil pollution laws in
the west coast statds: Santa Clara Law Review, Vol. 34, (1994), pda§e

122 Article 2718 does not only allow the State to irs@diability, counties, cities, towns and the lidso have
the opportunity to adopt requirements differentrfrthe federal regulation. Daniel G. Ra@tate Authority
Under the Qil Pollution Act of 1990: Federalist ¥h, or Should the Supreme Court Sink Intertanko v.
Locken:Tulane Maritime Law Journal, Vol.24,(1999), eagR9
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In these terms, another scope of the OPA 90 iotwdinate national and States laws to
ensure adequate compensation. In this way, sicadbption of the OPA 90 every coastal
State, Hawaii and the States bordering the Greld dave adopted their own legislation

in order to avoid future oil spill$*3

Therefore, even if OPA 90 does not hold cargo oviadility, it achieves the same result
by preserving existing States la¥8.OPA 90 invites the States to supplement the exjsti
regulations with their own legislation that in casan be stricter than the national dffe.
However, the important fact for this thesis is thetny States implement cargo liability to
achieve their environmental protection.

In this way, when an accident takes place the cavguer does not face liability under the
OPA 90 but could face liability if the accident koplace in a State where its oil pollution
law states liability on the cargo owner. Unlimitedrgo owner liability is established in
some States, such as: Alaska, Carolina, Hawaii,yldad, North Carolina, Oregon and
Washington. Limited cargo owner liability is estabkd in other States as: Florida, New
Jersey and New York® And of course, there are other States where lbgislation does
not explicit mention the cargo owner’s liabilityoever, this liability is quite abroad and

the cargo owner can be considered as potentidliab

We can find this last option in States such as:ssMsippi, Missouri, Virginia or Ohio
among others. Mississippi’s legislation establishesility on “any person who causes

pollution or causes a contaminant to be placed limcation likely to cause pollutiort?’

123 |bit at page 329

124 Colin de la RuelLiability for damage to the marine environmehloyd’s of London Press (1993), pages
39-55

125 The line between the OPA 90 and the States” lavill testing. In United States v. Massachusetts,
federal court did not accept a state law. Thiseskalv should deal with logistics in the tankersatban L.
RamseurQil Spills in U.S. Coastal Waters: Background, &mance, and Issues for Congré&&RS Report
for Congress, 25 October,200pages 22-23

126 |nho Kim, A comparison between the international and the &igmens regulating oil pollution liability
and compensatiorin: Marine Policy, Vol. 27, Issue 3, May 2003gpa273

127 Mississippi Code Ann. §49-17-29(2)(a)(1990)
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Missouri states in its legislation “any person wdauses pollution or causes, permits or
places a contaminant in a location where it is arably certain to cause pollutiotf®
Virginia announces in its rules “any person disgiveg or causing to be discharge” or “any
person who owns, operates, charters, rents, orrvadee exercises control over or
responsibility for a facility, vehicle, or vesséf® And finally, Ohio which declares that
will be liable “any person who causes contamindtede place in a location to cause

pollution.”3°

As we have seen these States just mention as libbléperson” without specified the
owner or operator of the vessel, leaving the dediniquite open to introduces as possible
liable the owner of the oil transported. In sharg, can affirm that the States have their own
oil pollution laws™ and following we will illustrate some States thatroduces

specifically in their legislations the cargo owmarliable in an oil spill.

4.2.1 California

The Lempert-Keene-Seastrand Oil Spill Preventiod &esponse Act (hereinafter the
“Act”) was enacted in September of 1996.The Act regulates all aspects of oil spill
prevention and response. The Act understands apdnsible party” for the oil spill among
others:

“the owner or transporter of oil or a person ofitgretccepting responsibility for the oit

Thus, in California is not only responsible the ewwor the operator of the vessel, as the

OPA 90 affirms, is also the owner of the oil, tteggo owner. Moreover, the cargo owner

128 Missouri Ann. Stat. § 644.051 (Vernon 1988)

129 vjirginia Code Ann. §§ 62.1-44.34.18C, 62.1-44.34 Michie 1992)

130 Ohio Rev. Code Ann. §6111.04 (Anderson 1991)

131 A curiosity to mention is that the States pollatlaws where the cargo owner is liable were enaoéddre
the OPA 90 which does not impose liability on tlaego owner, and since the OPA 90 no state has impos
liability on the cargo owner. Inho Kinsupra,note 79 page 222

132 1t was enacted after the Exxon Valdez accidemlaska and the American Trader in Huntington Bay,
both in 1989.

133 california Government Code § 8670.3(0) (West 1994)
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will be liable for the following damages? cost of response, containment, clean-up,
removal and treatment, injury to or economic logessilting from destruction or injury to

real or personal property, destruction or loss afural resources, including reasonable
costs of rehabilitating wildlife or loss of use aadjoyment of natural resources among
others. Therefore, the cargo owner does not estapethe Carolina’s legislation and he

will pay for all the damages caused.

4.2.2 Alaska

Alaska State imposes liability to “a person causangermitting the discharge of oil” and
he “shall immediately contain and clean up the tisge.**> Nevertheless, the clean up
must be carried out in the manner approved by tepabDment of Environmental
Conservation of Alaska. If the clean up manner & approved, the Department of
Environmental Affairs will contract the personsdiean up the area and the costs will be
paid by the responsible of the oil spill. Therefotlee owner and the person having the
control of the oil that is spilled into Alaska’s t@es are jointly and severally liable for

damages from the release of the oil without regaedault*®

4.2.3 Oregon

Oregon States imposes strict liability by law taygparty owning of having control over

the oil that enters the water and pollutes the wattecollect the oil and remove the oll
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immediately.”" If it was not possible to collect and remove thiletlee same party must

take all practicable actions to contain, treat disperse the off*® Under these rules then,
the cargo owner is responsible for the cleanuphnefdamaged zone and, in case of this not

being possible, to treat the spilled olil.

134 california Government Code § 8670.56.5(g) (We$4)9
1% Alaska Stat. § 46. 04.20

1% plaska Stat. § 46. 03.822

137 Oregon Rev. Stat. § 468B. 315(1)

138 Oregon Rev. Stat. § 468B. 315(2)

46



4.3 The results of the Qil Pollution Act 1990 and the States” law

After the enactment of the OPA 90 there were martias that criticized it since it was
considered that the OPA 90 isolates the UniteceStom the rest of the world® It could
be true; but it is also true that the OPA 90 havdatestrated that it has been successful in

achieving its principal objective: avoiding oil Bpi

Since the adoption of the Act in 1990 until 200%re has been a reduction in the number
and volume of oil spills by tanks in the United t8& waters. The number of oil spills is
still maintaining a downward trerd? It was established that if the OPA 90 was never
enacted, nowadays the oil spills would be at 188%b higher than in 1998

Moreover, the vessels that enter nowadays in thiersaf the United States are better and
newer than befofé” and both the shipowners and cargo owners haveedsed the
vigilance in their choice of vessels, the initi@svfor preventing oil spills and the stricter
standards to protect the environm&itin short, as the CRS Report for the Congress
affirms the OPA 90 is the key player in the spdlume reductiort?*

But, who is the real key player: the OPA 90 or $tates” law?

As we have seen, OPA 90 establishes unlimitedlitgbvithout introducing the cargo
owner as potentially liable, limiting in this wake risk of the cargo owner in oil spill
accidents. This results in a lack of incentivestfog oil industry. Thus, exactly the same
situation that we have studied in relation with @&C92 in the previous chapters.

139 jJaclyn A, Zimmermanrsupra note 103, pages 1534- 1535

140 Anthony C. Homan and Todd Stein@PA’s impact at reducing oil spill$n: Marine Policy, Vol. 32
(2008), page 711

141 bid at page 718

142 eonard K. Rambuscl®PA 90:Evolution or Revolutiorn: International Business Lawyer, Vol. 24, No.
1, September (199¢gge 367

143 Inho Kim, Ten years after the enactment of the Oil Pollutfart of 1990. A success or a failure:
Marine Policy, Vol. 26 (2002page 203

144 Jonathan L. Ramselsypra,note 125, page 2

47



Moreover, liability imposed on the shipowner and thre cargo owner creates more
important incentives than the imposition of lialyilonly on the side of the shipowner. To
support this argument it was concluded that inStetes where the cargo owner is liable
there are fewer oil spills than in the States whéer legislation do not impose this

liability on them*®

Therefore, | hardly believe that the success aeudidoy the OPA 90 to reduce the number
of oil spills is not its success. The real key playin this reduction are the States” laws
where the cargo owner is liable, which were abledive the lack of incentives under the
OPA 90.

4.4 Canada

Canada also has its own legislation which imposasility on the cargo owner, The
Canadian Arctic Waters Pollution Prevention Actect states#®
“[T]he owner of any ship that navigates within thietic waters and the owners of the cargo
of any such ship...are jointly and severally liahlp,to the amount..., for costs, expenses and
loss or damage...resulting from any deposit of wadthe. liability of any person...is

absolute”

It follows that the cargo owner will be liable toet same extent as the shipowner for the
costs of the pollution. Then, the Canadian regisigggests that it is possible to find a way
of imposing liability on the cargo owner, althoutjtis solution is more complicated than

simply impose the liability on the shipowner.

4% |nho Kim, supra,note 86, page 197
148 Article 6.1 of the Canadian Arctic Waters PollutiBrevention Act.
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5 Conclusion

It would be unfair to affirm that the current contiens are completely ineffective since
they have introduced really important elementh#international maritime world. Firstly,
one of their contributions was to tackle the oillygmon problem from an international
perspective since it is an international probleat éffects most of countriés’ Secondly,
the conventions have been ratified by a great nurob&tates so the remedies that they
present are common to most States of the Wéfldnd finally, they have been modified to
solve the problems each time that an accident dstraiad their limitations, so they are
active systems.

However, the current conventions have not beerc@ffein a specific area: Avoiding the
oil spills. The reason for this inefficiency is théne cargo owner receives very little
incentives from the CLC92 and FUND92 conventiond #rey still base their choice on

the price and not on the safe conditions of theelss

There are many voices, as the European Unionaffiah that we should change the way
to tackle the accidents which caused the oil spilteir idea is to change civil liability into
criminal liability, but there are some problemsimaposing the criminal liability: Firstly, to
impose strict criminal liability in situations ofilospills caused by vessels is evidently
tending to hinder the effective protection of timwieonment from the effect of spills. And
secondly, a consequence of this criminal liabilgythat it raises a serious impediment to
cooperation and coordination between those whtiabte by law’*®

147 Jaclyn A. Zimmermanrsupra,note 103, page 1529

18 |bit at page 1529

149 John J. Gallaghefhe Application of Strict Criminal Liabilities topflage of Oil: The Practical Impact
on Effective Spill Responda: Spill Science & Techonology Bulletin, vol.7, Bld-2, (2002)page 39
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Even if the CLC92 which is based on the civil lidginowadays is not as effective as we
would like to | am still thinking that the civildbility is the solution to deal with oil spills.

The solution that | have tried to expose during wiele thesis is that there must be a
change in the channeling of liability. The shipownannot be the only one liable in cases
of oil spills because this has as a consequendgsirecentive in the complete oil transport
chain. This was also stressed by the European Cssioni who thinks that there is a real

relationship between the liability of the party @he incentives to choose a safe ves€el.

Some can argue that the extension of the liakalty carry problems such as lengthy and
duplication of procedures or that the victims haeewait too many years for their
compensations* However, | think these problems are not enougavimid the change. It
is odd that this second problem is already a probtethe actual conventions (I have been

discussion this in chapter three).

There are also scholars that go further and aftfivat the shipowner and the oil companies
are not the only polluters. There are other estiti@t also get benefits from this oil since
the carriage of oil is indispensable to the indaBged nations. In this way, they
understand that the general citizenship of thosiemashould be paying the damages or at
least, share the risR? Nevertheless, the consumer cannot be understoadr@sponsible
party since there is a huge number of consumergtendosts incurred by the consumers

are hard to capturg®

My solution would be the introduction of the ca@ener as a liable party because this will
create a much closer link to the risk of the slip.was said before the cargo owner is an
important member of the oil transport chain togethigh the shipowner. Therefore, the oll

companies influence the decisions of the shipowrkrsugh the conditions of their

150 Michael Faure and Wang Husiypra,note 9, page 252

151 This is the argument of G.J. Van der Ziel. MidHeaure and Wang Husupra,note 9, page 250
152 Chao Wusupra,note 11, page 111

153 |nho Kim, supra note 86, page 186
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chartering contracts. Moreover, they would be chgpalb making decisions in the safety
measures of the shipowners” vessels.

Someone could think that the solution would be ardge the shipowner’s liability for the
cargo owner’s liability. This solution would be coletely wrong since the imposition of
the liability on the cargo owner is not an opti&ellowing this solution there would be a
lack of incentives for the cargo owner and the egonding consequences that we already

know.

However, the inclusion of the cargo owner as paéntiable must be linked to the IMO’s
effort to play a more prominent role in the implemaion and enforcement of the new
regulation with the intention to come unstuck thgping interest.

Therefore, with the IMO’s effort and the introdoctiof the cargo owner as potential liable
in oil spills their influence over the shipownersdatheir vessels could be realized and the

number of oil spills would be decreased drastically
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