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Abstract

The VAT grouping provision in Article 11 of the VAT directive is a recent
source of problems for the European Union. Especially the area of cross bor-
der head office to branch transactions was in the centre of attention in the
recent case law. This thesis investigates the source of these problems and why
they appeared in the first place, by analysing the provision and the notions
used in Article 11. One of the issues for cases like Skandia and FCE Bank is
that the European Union applies the so called single entity principle for for-
eign branches. This means that a branch in another State is still considered as
the same entity as the head office. Due to that, transactions between the head
office and branches are usually regarded as internal transactions, and there-
fore as non-relevant for VAT purposes. Other States like Switzerland, Aus-
tralia and New Zealand do apply a dual entity principle. Under this principle
foreign branches which are not in the same State as the head office are con-
sidered as their own legal entities, which means that transactions between the
foreign branch and the head office are treated in the same way as transactions
between a head office and its subsidiaries.

After comparing the Swiss and the European approach the thesis tries to ana-
lyse what would happen if the European Union implements a dual entity prin-
ciple comparable to the one which is applied in Switzerland. After looking at
the advantages and disadvantages of such a change, the conclusion is that the
advantage of the simplification of the system would be outweighed by the
disadvantages, namely the significantly increased administrative burden as
well as problems of determining the taxable amount.
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1. Introduction

1.1. Background

The Value Added Tax (“VAT’) grouping provision in Article 11 of the VAT
directive provides Member States with the opportunity to regard as a single
taxable person any persons established in the territory of that Member State
who, while legally independent, are closely bound to one another by financial,
economic and organisational links. The simplification of administration and
the combat of abuse were the goals upon the implementation but like many
other provisions in tax law, it also provided room for tax planning. Due to the
fact that there was not much of additional guidance for implementing the pro-
vision and that the used notions were open for interpretation, VAT grouping
was implemented in different national laws in different ways. As the VAT
directive also works cross-border it was just a question of time until problems
would appear with the difference in implementing of the VAT grouping pro-
vision in different Member States.

The problems got apparent in the Skandia case in the year 2014. Although
the questions referred in the case itself did not directly concern the issue of
different treatment of VAT groups in different Member States, but the treat-
ment of a head office to a branch in another Member State which forms part
of a VAT group in that Member State. However, the issue with the different
treatment of VAT groups in different Member State came up because the Ad-
vocate General (‘AG”) questioned the decision of Sweden to allow a branch
to join a VAT group without the head office joining the group. Other Member
States like the United Kingdom (‘UK’) and the Netherlands agreed with the
AG, as their national legislation only allows branches to join VAT groups if
the head office joins the group as well. Unfortunately the European Court of
Justice (‘ECJ’) did not bother to discuss this issue in the judgment and simply
made a call under the assumption that the Swedish legislation is in accordance
with the law of the European Union (‘EU”). A situation of uncertainty about
the VAT grouping provision was created and still exists.

One of the reasons for cases like Skandia, but also FCE Bank to emerge in
the first place is that the EU uses the so called single entity principle. This
means that even though a branch is located in another country than the head
office itself the branch and the head office are considered to be one and the
same entity. Other nations like Switzerland, Australia and New Zealand use
the dual entity principle in which foreign branches form an own entity.



1.2. Research question

The purpose of this thesis is to examine the VAT grouping provision in Arti-
cle 11 of the VAT directive with a focus on the meaning of the notions ‘per-
son’ and ‘established in the territory of the Member State’ as used in the pro-
vision. A further question that the thesis seeks to answer is, if a dual entity
principle comparable to the one in Switzerland would solve the problem that
the VAT grouping provision provides the possibility to avoid taxes as well as
the problem that the provision is implemented differently in different Member
States.

1.3. Material and method

For answering the above mentioned question a legal dogmatic method has
been chosen. Materials used were the jurisprudence of the ECJ, relevant pri-
mary and secondary law of the EU, Switzerland and to a lesser extent Ger-
many’. In addition to that relevant articles and further academic materials
were reviewed, to enlarge the insight in the relevant field of knowledge. The
opinion of the AG of certain cases were also looked at, as they provide an
additional angle to the case. Furthermore a comparative analysis of the Euro-
pean VAT directive and the Swiss VAT law regarding the treatment of fixed
establishments was conducted.

1.4. Delimitations

The focus of this thesis are cross border head office to branch transactions
and their treatment for VAT purposes. For doing the research ECJ judgments,
the relevant primary EU law as well as Swiss law have been analysed. Na-
tional legislation from Member States was not in the focus of the research and
only used when really necessary.

The hypothetical assumptions made in chapter five are only analysed in re-
gards to relevant provisions of this research and fundamental ideas. There is
no in-depth analysis what these changes would to for provisions which are
considered to be non-relevant for this research.

In addition to that so called ‘independent groups of persons’ and their special
treatment for VAT purposes (which is not the same as VAT groups) as men-
tioned in Article 132(1)(f) of the VAT directive are not discussed.

! German law was not analysed or compared to other legislation, but was only used to provide
the reader with the necessary information about the roots of the VAT grouping provision as
well as the foundation in an example in Chapter 3.2.1.



1.5. Outline

The first chapter looks at the background of the VAT grouping provision in
the VAT directive will. Then an in-depth analysis of the used notion will be
discussed in the second chapter to create a foundation for the subsequent
chapters. The second chapter ends with a basic explanation of how the VAT
grouping provision can be used for tax planning. The third chapter three fo-
cuses on the judgment in the Skandia case as well as the opinion of the AG.
The treatment of fixed establishments in Switzerland and the difference to the
European Systems will be explained in the fourth chapter and the fifth chapter
is researching what a similar system to Switzerland would mean to the EU.
The sixth chapter concludes the research.

2. The background of the VAT grouping provision

This chapter should give a general overview over the development of the
VAT grouping provision in the VAT directive and an attempt to interpret the
meaning of the different notions used in the provision. At the end of the chap-
ter the focus will shift to possible tax planning opportunities due to Article 11
of the VAT directive.

2.1. History and purpose of the VAT group provision in
the VAT directive

The second directive was the first time a VAT grouping possibility was reg-
ulated in the legislation of the EU. Point 2 of Annex A gave Member States
the possibility not to

‘[...] consider as separate taxable persons, but as one single
taxable person, persons who, although independent from the legal
point of view, are, however, organically linked to one another by eco-
nomic, financial or organizational relationships [...]’.

The Commission proposed for the sixth directive to implement the provision
in the directive itself. The goals for this provision were described by the Com-
mission as:

‘[...] in the interests of simplifying administration or of
combating abuses (e.g. the splitting up of one undertaking among sev-
eral taxable persons so that each may benefit from a special scheme)



Member States will not be obliged to treat as taxable persons those
whose ‘independence’ is purely a legal technicality.’?

In 1977 the concept was implemented in the new sixth directive in Arti-
cle 4(4). To avoid unfair results for Member States arising from the provision,
Article 4(4) was importantly amended and a new paragraph was added by the
Council Directive 2006/69/EC in 2006, which provides Member States with
the option to adopt any measures needed to prevent tax evasion or avoidance.®

The recast of the sixth directive only moved the provision from Article 4(4)
to Article 11 but did neither alter the field of application nor the formal re-
quirements.* In the next subchapter the focus will be on determining the scope
of the VAT grouping provision as well as the interpretation of the words used
init.

2.2. Analysis the VAT grouping provision in Article 11 of
the VAT directive

The VAT directive never introduced any detailed rules for implementing the
provision or definitions for the used expressions in the Article. These expres-
sions have to be discussed which means that the meaning of what a financial,
economic and organisational link is has to be discussed. In addition to that the
expressions ‘legally independent’, ‘person’ and ‘established in the territory
of that Member State’ as used in Article 11 of the VAT directive have to be
interpreted.

2.2.1. The notion ‘financial, economic and organisational
link’

One of the necessary requirements to form a VAT group and be regarded as
a single taxable person is that there exists a financial, economic and organi-

2 Proposal for a Sixth Council Directive on the harmonization of legislation of Member States
concerning turnover taxes-common system of value added tax: uniform basis of assessment
(COM(73) 950), [1973], page 8.

3 Council Directive 2006/69/EC of 24 July 2006 amending Directive 77/388/EEC as regards
certain measures to simplify the procedure for charging value added tax and to assist in coun-
tering tax evasion or avoidance, and repealing certain Decisions granting derogations, OJ L
221, [2006].

4 Commission of the European Communities, Communication from the commission to the
council and the European parliament, on the VAT group option provided for in Article 11 of
Council Directive 2006/112/EC on the common system of value added tax, COM(2009) 325
final, [hereinafter Commission Communication], [2009], page 3.



sational link between the involved parties. As a general guidance the Com-
mission Communication® can be looked at. For the Commission it is clear
from the word ‘and’ used in the requirement that all three links have to exist.
According to the Communication, a percentage of more than 50% of the par-
ticipations in the capital (or in the voting rights), have to be met to establish
a financial link. As a definition for an economical link the Commission pro-
posed several situations of economic cooperation which can be regarded as
such a link. The situations that they mentioned were, if a principal activity of
the group members is of the same nature, or if the activities of the group
members are complementary or interdependent, or if one member of the
group carries out activities which are wholly or substantially to the benefit of
the other members. Finally the organisational link was defined in the Com-
munication as the existence of a shared management structure.®

For example the German legislation, has requirements almost in conformity
with the requirements defined by the Commission.” For a financial link a par-
ticipation which is bigger than 50% is required (unless the percentage of the
participation is not equal to the percentage of voting rights, in such a case the
percentage of voting rights is determining).® The definition for the economi-
cal link is, compared to the Communication®, less restrictive. In accordance
with German case law'? it is enough, in a case with mutual supplementary
and supporting activities, to have a more than negligible economical relation-
ship as long as the other two links (financial and organisational) are existent.
The organisational link requires the organisational implementation into one
structure (which is comparable to a shared management).t! It is obvious that
the German VAT grouping provision has similar requirements as proposed
by the Commission. In fact the EU VAT grouping provision stems from the
German system of ‘Organschaft’ (of which the above described legislation
forms part of).*?

But there are also legislations which did not follow the propositions that nar-
rowly. As an example, there is the UK legislation which did not follow the
Commissions proposition as precise as the German legislation. Concerning
the financial, economic and organisational links the UK simply requires that
the so called ‘control test” has to be satisfied. To satisfy this test a controlling

5 Commission Communication, COM(2009) 325 final, [2009].

& Commission Communication, COM(2009) 325 final, [2009], page 9.

" Compare Section 2.8 of the Umsatzsteuer-Anwendungserlasses [2015], paragraph 5 to 10
to the Commission Communication, COM(2009) 325 final, [2009].

8 Section 2.8 of the Umsatzsteuer-Anwendungserlass [2015], paragraph 5.

® Commission Communication, COM(2009) 325 final, [2009].

10 BFH-Urteil, V R 63/01, BstBI. 11 2004, [2003], page 434.

1], Patschureck, Kritische Vorteilhaftigkeitsanalyse von Organschaftsverbindungen im
Konzern, [2008], page 18-19.

128, Pfeiffer, ‘Written Comment to the keynote paper ‘taxable persons’ in ECJ - Recent De-
velopments in Value Added Tax: Schriftenreihe IStR, volume 84, [2014], page 97.



circumstance has to be present which is the case if it either meets the require-
ments to be the controlling holding company (within the meaning of the Com-
panies Act 2006 e.g. 51% voting rights) or if it is empowered by statute to
control the company. '3

2.2.2. The notion ‘legally independent’

In case law the notion ‘independent” was discussed in detail in the FCE Bank
case. In the case the head office of FCE Bank located in the UK provided
services to one of its branches located in Italy. The question arising in the
case was if these transactions from the head office in one Member State to the
branch in another Member State fell within the scope of VAT. Surprisingly
the ECJ used Article 10 of the VAT directive to support their view that the
branch in Italy is not a taxable person.** Article 10 excludes contracts of em-
ployments and other legal ties creating an employer-employee relationship
from the scope of Article 9.2° It is questionable to apply this provision to a
relationship between a head office and a branch as their relationship is not
comparable to an employer-employee relationship nor should there exist an
employment contract between the two parties. The court continued and re-
ferred to its case law (Tolsma®, Kennemer Golf'") and that it is required for
a taxable provision of service that there exists a legal relationship in which
there is a reciprocal performance between the provider and the recipient. For
establishing if this is the case, it has to be analysed if the Italian branch may
be regarded as an independent bank. Particularly the bearing of economic risk
was mentioned by the ECJ. The ECJ shared the same opinion with the AG as
they both agreed that the branch does not bear any of the economic risks of a
bank and neither does the branch have any endowment capital. That is why
the branch has to be dependent on its head office and constitute one single
taxable person together with it.

2.2.3. The notion ‘person’

Similar to the uncertainties about the scope of the notion ‘legally independ-
ent’ the notion ‘person’ is not strictly defined either. The Commission argued
that the notion ‘person’ should be used in the same way as it is used in Arti-
cle 9(1). They did not see any reason to derogate from the definition in Arti-
cle 9(1) as both Articles are part of Title III of the directive (‘taxable person’)
and that the notion ‘person’ is only used in Article 11 to avoid repetition. For

13 S, Beusch, Back to basics: VAT and groups of companies, Tax Journal, [2011].
14 C-210/04 FCE Bank [2006], paragraph 32.

15 C-210/04 FCE Bank [2006], paragraph 33.

16 C-16/93 Tolsma [1994], paragraph 14.

17.C-174/00 Kennemer Golf [2002], paragraph 39.



them any other interpretation of that notion under these circumstances could
lead to a possibility to circumvent the requirements to constitute a taxable
person.*®

The ECJ did not agree with such a narrow interpretation. In 2013 it ruled in
the case European Commission v. Ireland*® that there is not enough evidence
that the appearance of the notion is only a way to avoid repetition. The ECJ
pointed to the fact that the expression was changed from clearly making the
provision available to taxable persons only in the Second directive, to making
it available to ‘any person’ in Article 4(4) of the Sixth directive. Thus it seems
to be an intentional change.?°

Whatelet, the AG in the Skandia case (the opinion will be discussed in the
next chapter), thoroughly discussed the interpretation of the notion ‘person’.
For him Aurticle 11 has to have a more restrictive scope than Article 9 has.?
Interestingly enough his interpretation does not make sense in the same way
as in the English language version as in the original French or the German
version. The AG makes the point that Article 9 has to be interpreted much
broader than Article 11 due to the wording of the Articles. In the English
version the difference in the wording is minimal and it is hard to make out the
point of the AG. The wording of Article 9 defines the scope of this Article
and includes °[...] any person who [...]” and the wording of Article 11 states
that ‘[...] any persons [...]. The only difference is the word ‘who’ which is
included in Article 9.

It can be assumed that the translator of the AG opinion (which is French in
the original language) recognised this issue as the French expressions were
included in the English translation.?? The French wording of Article 9 is ‘Est
considéré comme «assujetti» quiconque exerce, [...]". The important word is
‘quiconque’ which can be translated to anybody or whoever. In contrast in
Article 11 the French wording still talks about ‘personnes’. The difference
between the expressions ‘quiconque’ (anybody) and ‘personnes’ is much
clearer than the difference between ‘any person’ and ‘any person who’.

Other language versions use a similarly clear wording to the French wording.
The Spanish version refers to ‘quienes’ (anybody), the Italian version refers
to ‘chiunque’ (anybody), the German version uses the expression ‘wer’ (who)
and the Dutch version talks about ‘eenieder’ (anybody).

In Article 11 on the other hand the expression ‘person’ is consistently used
throughout the checked language versions of the VAT directive (English,

18 Commission Communication, COM(2009) 325 final, [2009], page 4-5.

19 C-85/11 European Commission v. Ireland [2013].

20 C-85/11 European Commission v. Ireland [2013], paragraph 37-38.

21 Opinion of Advocate General Whatelet, C-7/13 Skandia [2014], paragraph 45.
22 Opinion of Advocate General Whatelet, C-7/13 Skandia [2014], paragraph 45.



French, Spanish, Italian, German and Dutch). The AG interpreted the differ-
ence in the wording of these Articles as the notion ‘personne’ in Article 11
should only include persons with legal personalities and the notion ‘quicon-
que’ in Article 9 on the other hand includes anybody. Unfortunately the ECJ
did not discuss any of these points brought up by the AG and simply ignored
this discussion in the judgment in the Skandia case. Therefore the opinion of
the ECJ concerning the difference of the scope of these Articles remains un-
certain.

A future case which hopefully will clear up some of the uncertainty is the
Marenave Schiffahrts case (combined case with the Larentia + Minerva
case)?. One of the referred questions concerns Article 11 and the possibility
for so called ‘Personengesellschaften’ (a type of company without legal per-
sonality) to join a VAT group (which is not possible under current German
law?4). The case was submitted in March 2014 but the judgment is still out-
standing and it remains to be seen if the court will provide a sufficiently clear
answer.

In 2015 AG Mengozzi delivered his opinion to these joined cases. For him
there is no sign in the VAT directive to permit the exclusion of partnerships
and other bodies without a legal personality from participating in a VAT
group.?® He follows his assessment from the generic wording of Article 4(4)
of the Sixth directive (now Article 11 of the VAT directive) for which he
referred to AG Jadskinen in the Commission v. Ireland case, who said that he
sees the justification for such an interpretation in the change of the wording
from the Second directive to the Sixth directive.?® The Second directive was
talking of: ‘not to consider as separate taxable persons, but as one single tax-
able person [...]’, in the Sixth directive Article 4(4) was not referring to ‘tax-
able persons’ anymore but only to ‘persons’.?’ This change was even clearer
in other languages in which the words used were completely different. As an
example he mentioned the French language version in which the word ‘as-
sujetti’ (taxable person) was replaced by ‘personne’.?® Supporting his point
of view is the fact that the Sixth directive uses in other provisions, such as
28a to 28c, the specific term ‘legal person’ which they did not in Article 4(4)
(or Article 11 of the VAT directive), the AG took the view that the scope

23 Joined cases C-109/14 Marenave Schiffahrts and C-108/14 Larentia + Minerva [2014].

24 ], Patschureck, Kritische Vorteilhaftigkeitsanalyse von Organschaftsverbindungen im
Konzern, [2008], page 17.

5 Opinion of Advocate General Mengozzi, joined cases C-109/14 Marenave Schiffahrts and
C-108/14 Larentia + Minerva [2014], paragraph 59.

% QOpinion of Advocate General Mengozzi, joined cases C-109/14 Marenave Schiffahrts and
C-108/14 Larentia + Minerva [2014], paragraph 60.

21 Opinion of Advocate General Jaaskinen, C-85/11 Commission v. Ireland [2013], para-
graph 30-31.

28 Opinion of Advocate General Jaaskinen, C-85/11 Commission v. Ireland [2013], para-
graph 32.



rationae personae of the second subparagraph of Article 4(4) (which is now
Article 11 of the VAT directive) of the Sixth directive should not be limited
to any specific person or only persons with legal personalities.?®

It is quite clear that AG Mengozzi does not share the opinion of AG Whatelet.
Mengozzi thinks that persons without an own legal personality should be able
to joina VAT group. As the court did not comment on the opinion of Whatelet
and the judgment in the case of Mengozzi is still outstanding, there is no of-
ficial answer to the question. In the opinion of the author Mengozzi has better
arguments to support his point. The comparing of minor language differences
as Whatelet did, may make sense in some cases but here it almost seems as if
he was looking for a reason to prove his point. Furthermore the whole ap-
proach of only relying on only one language version is questionable. The ECJ
made clear in its case law that every language version is of the same im-
portance.®® Mengozzi on the other hand brings more solid proof to support
his argumentation that the notion ‘person’ has to include persons without an
own legal personality.

Another point which has to be mentioned is that the ECJ stated in the case
Commission v. Sweden®! that Article 11 of the VAT directive has to be given
a uniform and autonomous interpretation throughout the EU due to the need
for a uniform application of European law and from the principle of equal-
ity.32 The Commission claimed in the case that the restriction of the VAT
grouping provision in Sweden to the financial and insurance sector was
against Community law. The ECJ continued its judgment with stating that
there is no sign of any possibility to add additional conditions to the applica-
tions of Article 11 in addition to the ones mentioned in the provision.® There-
fore it can be said that in principle it should not be possible to restrict the
provision to certain sectors. According to the Swedish government, the reason
for having such a restriction was to prevent tax evasion and avoidance. ** Un-
fortunately the Commission did fail to bring up any relevant arguments and
to prove their point that the restriction was contrary to European law and
therefore the Commission’s request for declaring the Swedish law as an in-
fringement to Community law had to be dismissed by the ECJ.%

29 Opinion of Advocate General Mengozzi, joined cases C-109/14 Marenave Schiffahrts and
C-108/14 Larentia + Minerva [2014], paragraph 55.

301n 238/81 CILFIT [1982], paragraph 18 the ECJ noted that all language versions are equally
authentic and in C-455/05 Velvet & Steel Immobilien [2007], paragraph 19 it stated that the
wording used in one language version cannot serve as a sole basis.

31 C-480/10 Commission v. Sweden [2013].

32 C-480/10 Commission v. Sweden [2013], paragraph 33.

33 C-480/10 Commission v. Sweden [2013], paragraph 35.

34 C-480/10 Commission v. Sweden [2013], paragraph 39.

35 C-480/10 Commission v. Sweden [2013], paragraph 40-41.
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2.2.4. The notion ‘established in the territory of the Member
State’

For applying the Article 11 of the VAT directive a ‘person’ has to be estab-
lished in the territory of the Member State. However same as for the other
expressions the meaning of ‘established in the territory’ has to be interpreted
by the Member States themselves and even though it sounds like it might be
a straightforward application, different Member States are applying different
rules concerning the ‘established in the Member State’ requirement. If you
look at the national legislation it can be noticed that for example Member
States like Germany, Austria and Sweden only allow ‘persons’ actually lo-
cated in the Member State to form a VAT group within the Member State.
But there are also States like the UK, Ireland and the Netherlands in which
persons are deemed to be located in the Member State due to the fact that they
have a fixed establishment located there. In these countries the head offices
are given the opportunity (or even an obligation) to form part of the same
VAT group as their fixed establishment.

In the opinion of the Commission the expression includes only those busi-
nesses with their seat of economic activity in the territory of the Member
State, but not those situated outside the Member State. For them, businesses
with their seat of economic activity, their fixed establishments or foreign busi-
nesses, physically present in the territory of the Member State are included.
3 They support their interpretation due to the wording of the Article, the fact
that the territorial scope coincides with the VAT jurisdiction which makes it
easier to manage and control the application of the provision and finally they
argue that the meaning of the word ‘established’ has to be interpreted in the
same way as in other provisions of the VAT directive.?’

In the Skandia case, the AG provided another angle on the question. Other
than the Commission the AG takes the view that it has to be possible for for-
eign businesses with a head office located in another Member State to join a
VAT group in the Member State of their branch.® The reason for his assump-
tion is the Crédit Lyonnais® judgement.*® The raised question, which is rele-
vant to this thesis was if a company in one Member State is allowed to take
into account turnover of branches in other Member States for calculating the
deductible proportion of VAT of the head office located in another Member
State.** In the opinion of the ECJ the turnover of a foreign branch may not be

3% Commission Communication, COM(2009) 325 final, [2009], page 7.

37 Commission Communication, COM(2009) 325 final, [2009], page 7.

3 Opinion of Advocate General Wathelet, C-7/13 Skandia [2014], paragraph 56.
39 C-388/11 Crédit Lyonnais [2013].

40 Opinion of Advocate General Wathelet, C-7/13 Skandia [2014], paragraph 55.
41 C-388/11 Crédit Lyonnais [2013], paragraph 19.
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included in the deductible pro rata calculation for a VAT deduction.*? The
wording the ECJ used (and which is relevant to the argumentation of the AG
in the Skandia case) is the following:

‘[...], a company which has its principal establishment
in one Member State and a fixed establishment in another Member
State must be considered, by virtue of that fact, as being established
in the last-mentioned Member State for the activities carried out there

[...]%

In these words the AG saw the reason why it should be possible for head of-
fices with a fixed establishment in another Member State to join a VAT group
in the Member State where the fixed establishment is located. In his opinion
this is the case as a head office would have to be seen as established in the
Member State of the fixed establishment simply due to the fact that the fixed
establishment is located there.**

Before the restructuring of the Sixth VAT directive in 2010, Article 43 de-
fined the general rule for the ‘place of supply of services’ to be deemed at the
place where the supplier has established his business or has a fixed establish-
ment from which the service is supplied, or, in the absence of such a place of
business or fixed establishment, the place where he has his permanent address
or usually resides. From the fact that Scandia America Corporation (‘SAC’)*
has a branch in Sweden, the AG stated that it should be possible to regard
SAC as established there for the purpose of Article 11.4¢ The fact that SAC
was constituted on US territory does not change that fact.*’ In the next sub-
chapter a possible use of the VAT grouping provision of the EU, other than
the intended simplification of administration and the avoidance of evasion
and abuse, will be discussed.

2.3. Tax planning possibilities

The result of the introduction of the VAT grouping provision was not only
the simplification of the administration and the combat of abuse as mentioned
by the Commission in their proposal for the Sixth directive*® but also created
tax planning possibilities. One of these possibilities is used in connection with

42 C-388/11 Crédit Lyonnais [2013], paragraph 33.

43 C-388/11 Crédit Lyonnais [2013], paragraph 33.

44 Opinion of Advocate General Wathelet, C-7/13 Skandia [2014], paragraph 56.

45 One of the parties of the case.

46 Opinion of Advocate General Wathelet, C-7/13 Skandia [2014], paragraph 67.

47 Opinion of Advocate General Wathelet, C-7/13 Skandia [2014], paragraph 68.

48 Proposal for a Sixth Council Directive on the harmonization of legislation of Member
States concerning turnover taxes-common system of value added tax: uniform basis of as-
sessment (COM(73) 950), [1973], page 8.
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providers of exempt services which incur non-recoverable VAT. For illustrat-
ing how a reduction in non-recoverable VAT costs can be achieved, four pos-
sible situations will be examined in in regard to the effectiveness of a VAT
group in reducing the total non-recoverable VAT costs.

For the first two situations a transaction between a provider of taxable ser-
vices (e.g. an IT service supplier) and a provider of exempt services (e.g. a
bank) will be analysed. For simplification purposes the assumption is made,
that the service providers in the examples provide exclusively exempt, respec-
tive taxable services (even though in reality this is seldom the case). In the
first situation the taxable service supplier provides the exempt service pro-
vider with services. Other than the taxable supplier, the exempt supplier is not
able to recover any of the input VAT invoiced to him as he does not provide
any taxable services.*®

Company X Company Y
Price + VAT (1) (provides taxable ||price + VAT (2] (provides VAT
services) exempt services)

Able to deduct Unable to deduct
input VAT (1) input VAT (2)

Non-recoverable VAT costs of company X and Y
combined = VAT (2)

Figure 1: Situation 1 - Transaction from a taxable service provider to an exempt service provider
without a VAT group

For the second situation the exempt supplier forms a VAT group together
with the taxable supplier with the aim to reduce its non-recoverable
VAT costs. The result will be that the transactions between the taxable and
exempt supplier are regarded as a transactions within one and the same entity
and therefore as non-existing for VAT purposes. On the other hand the sup-
plies to the previously taxable supplier would be made to the VAT group as
a whole. As the group provides only exempt services to third parties, the
group is not able to recover any VAT from transactions made to it. This is
because the right to deduct VAT for the taxable supplier is no longer deter-
mined on the basis of transactions between it and the exempt supplier but on
the basis of the transactions of the group with third parties.>® The result would
be that the total non-recoverable VAT costs of the situation would change
from the input VAT of the exempt supplier (VAT [2]) as seen in situation one

49 As Article 168 of the VAT directive states that only services used for the purpose of taxed
transactions are in the scope of the right to deduct.

50 Opinion of Advocate General Mengozzi, C-109/14 Marenave Schiffahrts and C-108/14
Larentia + Minerva [2014], paragraph 49.
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to the input VAT of the taxable supplier (VAT [1]) as it is the case in situation
two. Under normal circumstances this should result in a reduction of the
non-recoverable VAT costs as the exempt supplier is situated before the tax-
able supplier in the supply chain. Normally the value of the supply increases
with every step the input VAT of a later member of a supply chain (in our
case the exempt supplier) is higher than the one of the previous member of
the supply chain. Therefore the swapping of the input VAT costs of a later
member of a supply chain (VAT [2]) for the input VAT cost of the previous
member in the supply chain (VAT [1]) should result in a cost reduction.

VAT Group

Company X Company Y
Price + VAT (1) (provides taxable (provides VAT Price
services) exempt services)

(VAT Group provides exclusively exempt services to third parties)
) Internaltransaction / non-relevant for VAT purposes

‘ The VAT group isunable to deduct any input VAT (1)

Non-recoverable VAT costs of VAT group = VAT (1)

Figure 2: Situation 2 - Transaction from a taxable service provider to an exempt service provider
in the same VAT group

For situations three and four the initial situation will be the other way around.
The provider of exempt services is supplying services to a supplier of taxable
services. In situation three the supplier and the recipient are not part of any
VAT group. Like last time the exempt supplier is unable to deduct any input
VAT. The situation for the recipient is unproblematic as he acquires exempt
services, which means that he does not have to pay any VAT on these acqui-
sitions and does not have any VAT to recover. Therefore the total VAT costs
of the whole situation will be the non-recoverable VAT costs arising for the
exempt service provider.

Company X Company Y
Price + VAT (1) (provides VAT (provides taxable ||price + VAT (2)
exempt services) services)

Unable to deduct Does not have
input VAT (1) any VAT costs

Non-recoverable VAT costs of company X and Y
combined = VAT (1)

Figure 3: Situation 3 - Transaction from an exempt service provider to a taxable service provider
without a VAT group
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In situation four the supplier and the recipient are part of the same VAT
group. Supplies made to the exempt service provider are now considered to
be made to the VAT group as a whole. As seen previously the relevant trans-
actions for recovering input VAT are only the transactions between the group
and third parties. As the VAT group itself exclusively makes taxable supplies
to third parties, the whole input VAT arising at the end of the exempt supplier
will be deductible. The result of a company structure like that would be that
no non-recoverable VAT costs will arise.

VAT Group

Company X Company Y
| Price + VAT (1) (provides VAT (provides taxable || Pprice|+ VAT (2)
exempt services) services)

(VAT Group provides exclusively taxable services to third parties)
) Internal transaction / non-relevant for VAT purposes

The VAT group is able to deduct all input VAT ‘

No non-recoverable VAT costs ‘

Figure 4: Situation 4 - Transaction from an exempt service provider to a taxable service provider
in the same VAT group

Another way to achieve the same results as with a VAT group would be to
merge Company X and Company Y. A possibility to avoid taxes which is not
possible with a merger is the use of the difference between the European and
Swiss treatment of fixed establishments for VAT purposes. This topic will be
discussed in Chapter 4.2.2.

3. The Skandia Case

A particularly interesting case which will be relevant throughout the thesis is
the Skandia case. This chapter should give a good foundation and an intro-
duction to all relevant points of the case as well as the opinion of the AG. As
the second question in the case is of no real relevance for our centre of interest
it will only be briefly discussed.

3.1. The facts

The principal parties involved in the case was on one side the Scandia Amer-
ica Corporation (‘SAC’) as well as Skandia Sverige (the Swedish branch of
SAC) and on the other side Skatteverket (the Swedish tax authorities). The point
of dispute in the case was a supply of IT services of SAC to its Swedish branch.
The Swedish branch then processed the IT services further and supplied these
services to other companies. At the same time the Swedish branch forms a
VAT group with some of the recipients of the IT services (however, not with all
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of them).®! In the view of the Swedish authorities there was VAT payable on the
transaction between SAC and its Swedish branch®? but SAC claimed that follow-
ing the FCE Bank judgement, head office to branch transactions have to be seen
as non-relevant for VAT purposes.> The FCE Bank judgment could not be ap-
plied directly as the Swedish branch of SAC was part of a VAT group in Sweden.
The Swedish court decided to refer the following two questions to the ECJ for a
preliminary ruling.

‘(1) Do supplies of externally purchased services from a
company’s main establishment in the third country to its branch in a
Member State, with an allocation of costs for the purchase to the
branch constitute taxable transactions if the branch belongs to a VAT
group in the Member State?*>*

‘(2)  If the answer to the first question is in the affirmative,
is the main establishment in the third country to be viewed as a taxable
person not established in the Member State within the meaning of Ar-
ticle 196 of the [VAT directive], with the result that the purchaser is

to be taxed for the transactions?’°®

3.2. The opinion of the Advocate General

Wathelet, the AG on the case, had an interesting opinion about the case. Even
though the ECJ did not follow his opinion in the judgment, the AG discussed
some interesting points which the ECJ unfortunately decided to ignore in their
judgment. In this chapter only the opinion of the AG of the first question will
be discussed as firstly the second question of the Skandia case is mostly irrel-
evant for the research and secondly the ECJ did share and also follow the
proposal of the AG for the second question, but not for the first question.

The main point of discussion by the AG was the question if a branch can join
a VAT group independently from its head office. The AG did not believe that
the sole fact that non-taxable persons may join a VAT group is enough to
allow a branch to join a VAT group alone.>® As discussed in chapter 2.2.3.
the AG had the opinion that the concept of the notion ‘person’ in Article 11
has to be interpreted as everybody, who has an own legal entity.>” That is
why, according to him, it should not be possible for a branch to join a VAT

51 C-7/13 Skandia [2014], paragraph 17.
52 C-7/13 Skandia [2014], paragraph 18.
53 Opinion of Advocate General Wathelet, C-7/13 Skandia [2014], paragraph 27.
54 C-7/13 Skandia, [2014], paragraph 20.
55 C-7/13 Skandia, [2014], paragraph 20.
%6 Opinion of Advocate General Wathelet, C-7/13 Skandia [2014], paragraph 42.
57 Opinion of Advocate General Wathelet, C-7/13 Skandia [2014], paragraph 45.
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group without the head office. He therefore supports the position of the UK,
which are claiming the same thing.*®

For supporting his argument the AG referred to the opinion of AG Léger in
the FCE Bank case. Leger notes that if the wording of the VAT grouping
provision is read a contratio, then one legal entity can constitute one, and only
one, taxable person.®® The Commission and the official Swedish parties disa-
greed with this argumentation and claimed that, as a member of a VAT group,
the Swedish branch in the Skandia case can no longer be regarded as a part of
the same taxable person as the head office but is now part of the new taxable
person in form of the Swedish VAT group. The point, which the disagreeing
parties missed though was, that their argumentation already assumed that the
Swedish branch was part of the VAT group in Sweden and therefore started
their argumentation based on that. However, the whole point of the discussion
in the first place was if the Swedish branch should be able to join this group
at all.

Another important point which the AG brought up was already discussed in
chapter 2.2.4. is the explanation of the AG to the question why a head office
present in another Member State should be able to join a VAT group in a
Member State in which its fixed establishment is located. The reason for that,
as mentioned previously, is the Crédit Lyonnais case in which the court held
that a company in one Member State has to be considered as established in
the Member State of the fixed establishment for the activities carried out
there.®® This means that a head office is established in the Member State of
its fixed establishment and the joining of the head office of a VAT group in
this Member State would still be in line with Article 11 of the VAT di-
rective.!

The conclusion of the AG was that the Swedish branch should not have been
able to join the VAT group in Sweden in the first place. For resolving this
issue the AG proposed four practical solution which could lead to an accepta-
ble resolution of this issue.®?

%8 Opinion of Advocate General Wathelet, C-7/13 Skandia [2014], paragraph 46.
59 Opinion of Advocate Léger, C-210/04 FCE Bank [2006], paragraph 56.

60 C-388/11 Crédit Lyonnais [2013], paragraph 33.

61 Opinion of Advocate General Wathelet, C-7/13 Skandia [2014], paragraph 56.
62 Opinion of Advocate General Wathelet, C-7/13 Skandia [2014], paragraph 60.
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Figure 5: Situation in the Skandia case

3.2.1. Four proposals made by the Advocate General

The first proposal was built around the idea to reverse the decision of allow-
ing the Swedish branch to join the VAT group.®® The result of such a proce-
dure would be that the transaction between a head office and a branch which
is part of a VAT group would be transformed in a head office to branch trans-
action without any specialities and therefore the FCE Bank judgement could
be applied. It has to be born in mind that in a case where this proposal will be
applied without granting the branch any opportunity to join a VAT group in
Sweden, the result might be an infringement of the fundamental freedoms.
Namely the freedom of establishment, found in Article 49 of the TFEU, which
forbids any restriction on the setting-up of agencies, subsidiaries and branches
of establishments of a Member State in the territory of another Member State.
The reversal of the decision to include the Swedish branch in the VAT group
without providing any other possibilities to join such a VAT group would
create a situation which would be less advantageous than the situation for
local establishments. Following the case law of the ECJ a permanent estab-
lishment of a foreign company within the territory of a Member State has to
have the same advantageous group tax benefit treatment as a local establish-
ment.5

83 Opinion of Advocate General Wathelet, C-7/13 Skandia [2014], paragraph 60.
64 M. Helminen, ‘Chapter 2: Non-Discrimination and Basic Freedoms’ in EU Tax Law —
Direct Taxation — 2013, [2013], page 29.
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Figure 6: First Proposal

His second proposal was intended to make the assumption that the application
to join the Swedish VAT group did not come from the branch but from the
head office in the first place. Although mentioned by the AG, the fact that this
could lead to potential conflicts with other Member States and their legisla-
tion, was not discussed by him.® This newly arising issue was one of the
reasons why the Commission did not want to allow Member States to include
foreign entities to join a VAT group which they mentioned in their Commu-
nication to the European Parliament.®® For them an inclusion of foreign enti-
ties would endanger an infringement of the principle of territoriality and the
fiscal sovereignty of other Member States.®” Also there would be a risk that
one entity would be included in two VAT groups which would not be in line
with the Common System of VAT nor would it be manageable simply at a
national level.®® The result of including the head office into the VAT group
would be, that the transaction between the head office and the Swedish branch
would be considered as intra group transactions and therefore not be relevant
for VAT purposes. Nevertheless there still would be taxable transactions
within the Swedish territory as SAC is now a member of the VAT group. This
means that all transaction supplied to SAC are now supplied to the VAT
group in Sweden instead (and therefore liable to VAT in Sweden).

6 Opinion of Advocate General Wathelet, C-7/13 Skandia [2014], paragraph 65.
8 Commission Communication, COM(2009) 325 final, [2009], page 7.
67 Commission Communication, COM(2009) 325 final, [2009], page 7.
88 Commission Communication, COM(2009) 325 final, [2009], page 7.
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Figure 7: Second Proposal

To illustrate the issue with including head offices located in foreign countries
in VAT groups, a situation can be assumed in which the head office of a group
of companies is located in Germany. They have fixed establishments in Ger-
many as well as Sweden. Furthermore the assumption has to be made that
Sweden adapted their national VAT legislation to the second proposal of the
AG which means that for a branch to join a VAT group the head office has to
join the VAT group as well. The problem which is now arising has to do with
a speciality in the German VAT grouping legislation. Following Article 2(2)
of the German VAT law the creation of a VAT group is not an optional choice
but an automatic procedure if certain criteria are met. If the German company
group meets these requirements in Germany they would form a VAT group
there. But for the Swedish branch to join a VAT group in Sweden the head
office of the fixed establishment would also have to join this group. The prob-
lem arising would be that as the head office is already part in a VAT group in
Germany the entering of its Swedish branch in a VAT group would only be
possibly if the head office would join two VAT groups at the same time and
therefore creating a conflict between two national legislations.
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Figure 8: Issue with the second proposal

The AG combined proposal one and two in his third proposal, as the Swedish
government brought up the issue that the joining of a VAT group still should
be an optional choice and therefore the court should not make a decision
which chances the status of the VAT group treatment of SAC and its branch

in Sweden without involving them in the decision. That is why SAC should
be able to choose if they want to be part of the VAT group as a whole (as in

proposal two) or if they want to forego to join the VAT group in the first place

(as in proposal one). The AG agreed with this view and therefore made pro-
posal three to combine proposal one and two.5°
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Figure 9: Thrid proposal

89 Opinion of Advocate General Wathelet, C-7/13 Skandia [2014], paragraph 73.
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The fourth and last proposal was more a solution to the issue if the other three
proposals cannot be applied. The solution for the issue for the authorities in
this case would be to rely on Article 11(2) which authorises Member States
to adopt any measures needed to prevent tax evasion or avoidance through
the use of this Article.”” The AG thought that in the case SAC was right and
could apply the FCE Bank case judgement to their situation (even though the
Swedish branch was part of a VAT group), that this would lead to a situation
in which neither the transaction between SAC and the branch nor the transac-
tions between the Swedish branch and the members of the VAT group would
be liable to VAT. As the subsequent situation of non-taxation of these trans-
actions can clearly not be the intention of Community law, Member States
should be able to make the transaction between SAC and the Swedish branch
liable to VAT."

USA
cac The application of Article 11 paragraph 2 will lead
to & situation in which the transaction between
== ===q SAC and its Swedish branch will be liable to WaT,
= The W&T group structure will remain unchanged.
il
=
(v}
]
Farsakringsaktiebolaget Skandia (VAT grou
sweden N 7 g g (WAT group)
_____ N ]
SLENElE IT services Company X
Sverge
\_I\ Compary ¥

Figure 10: Fourth proposal

3.3. Judgement

For the first question the ECJ took the view that the Swedish branch itself
cannot be regarded as an own taxable person. For that, they referred to the
already mentioned FCE Bank case. Following the argumentation brought up
in the case, they referred to Article 9 which states that a taxable person has to
carry out independently an economic activity. Furthermore following the case
law of the ECJ there has to exist a legal relationship between the recipient and
the supplier of a service.”? Therefore the ECJ decided that for the existence
of a legal relationship between the head office and its branch, the branch has

0 Opinion of Advocate General Wathelet, C-7/13 Skandia [2014], paragraph 75.
1 Opinion of Advocate General Wathelet, C-7/13 Skandia [2014], paragraph 76-77.
2. C-16/93 Tolsma [1994], paragraph 14.
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to carry out an independent economic activity.”® For determining the inde-
pendence the ECJ checked in particular if the branch bears the economic risk
on its own or if the risk is covered by the head office.” They used the same
criteria in the Skandia case and came quite clearly to the conclusion that, as
the branch of SAC does neither operate independently, nor does it bear any
economic risk on itself and furthermore does not have any endowment capital
or owned assets, it cannot itself be characterised as a taxable person.”

The ECJ proceeded with recognising the fact that the Swedish branch is part
of a VAT group in Sweden and therefore forms a single taxable person with
the members of the VAT group. Following the wording of Article 11 of the
VAT group and case law, members of a VAT group are no longer considered
as a taxable person on their own but as a new taxable person all together in
the form of the VAT group.’®

These two points were enough for the ECJ to come to the following conclu-
sion for the first question:

‘Having regard to all the foregoing considerations, the
answer to the first question is that Articles 2(1), 9 and 11 of the VAT
directive must be interpreted as meaning that supplies of services from
amain establishment in a third country to its branch in a Member State

constitute taxable transactions when the branch belongs to a VAT
s 77

group.

For the second question the ECJ made a reference to Article 196 of the VAT
directive. Article 196 stated at the time of the referral of the question that
VAT shall be payable by any taxable person to whom the services referred to
in Article 56 are supplied or by any person identified for VAT purposes in the
Member State in which the tax is due to whom the services referred to in
Articles 44, 47, 50, 53, 54 and 55 are supplied, if the services are supplied by
a taxable person not established in that Member State. No involved party con-
tested that the supplied service were among the services mentioned in Arti-
cle 56 and applying Article 196 therefore the VAT group is liable to pay the
VAT. In the latest version of the VAT directive the same conclusion could be
made by applying Article 44 (in which the mentioned Article 56 was imple-
mented in) and Article 196."®

Even though the actual result in terms of which transaction will be taxed is
the same for the judgment of the ECJ and the fourth proposal of the AG it can

73 C-210/04 FCE Bank [2006], paragraph 35.

74 C-210/04 FCE Bank [2006], paragraph 35.

75 C-7/13 Skandia, [2014], paragraph 26.

6 C-162/07 Ampliscientifica and Amplifin [2008], paragraph 19.
7 C-7/13 Skandia [2014], paragraph 32.

8 C-7/13 Skandia [2014], paragraph 38.
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be said that the ECJ did not follow the opinion of the AG in general. It can be
assumed that one of the major reasons for that was the fact that the ECJ com-
pletely ignored the issue arising from the question if a branch can join a VAT
group independently or if they only can join if their head office joins the VAT
group together with them. In their judgment they went directly from discuss-
ing that the Swedish branch is not an own taxable person as they are depend-
ent to discussing that members of a VAT group are to be considered as a
single taxable person and therefore supplies made to VAT group have to be
considered as being made to the group and not the member of the group.

3.4. Reaction from Member States and further comments

Not surprisingly the UK did not agree with the ECJ that a branch should be
unable to joina VAT group on its own, which is also reflected in their national
legislation. A revenue and customs brief was published by the HMRC (the
UK tax authorities) on the 10 February 2015. In this brief the HMRC made
clear that no changes to their national legislation are required as the ECJ did
not consider the different VAT grouping rules of the UK. Nevertheless they
acknowledged that the judgement will affect UK VAT accounting. They
made clear that oversea establishments of UK established entities are part of
a separate taxable person if the overseas establishment is part of a VAT group
in a Member State that operates similar VAT grouping provisions as used by
Sweden."”® The answer from the Dutch Ministry of Finance was shorter. They
consider the Skandia judgment as a whole is completely non-applicable in the
Netherland as the Dutch VAT grouping rules are different from the VAT
grouping rules of Sweden.? It can be assumed that more Member States will
release statements about their opinion as soon as the Commission will further
discuss the Skandia case, which is planned for the future.8!

A significant issue arising is the fact, which still remained unclear after the
judgment, is the determination of the taxable amount of the transaction be-
tween the Swedish branch and the head office. As it is made clear in the judge-
ment that the cost sharing agreement does not hold any significance for this
purpose there is no basis on how to determine the value of the transaction.®?
Even though an a contrario interpretation of the statement seems to be the
solution (i.e. as the transaction is now made between the head office and the
VAT group, it is made between two independent parties and therefore the cost
sharing agreement is relevant) the ECJ is generally very reluctant to use an

 HMRC, Revenue and Customs Brief 2 (2015): VAT grouping rules and the Skandia judg-
ment, [2015].

8 pWC, Developments regarding Dutch and UK view on ECJ case Skandia, [2015].

81 pWC, Developments regarding Dutch and UK view on ECJ case Skandia, [2015].

82 C-7/13 Skandia [2014], paragraph 27.
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a contrario interpretation in its reasoning® and therefore another solution has
to be found.

The feeling one might have after comparing the different views of the in-
volved parties, the AG and the final judgment was described by Richard Stra-
ton in the British Tax Review.®* He compared the situation to an exam session
in school. The AG would be the teacher preparing his students with a mock
exam for the final exam. In the mock exam the students had four choices
which represent the four possibilities the AG made in the Skandia case. After
the final result the UK, the student who did best in the mock exam and brought
up all points the teacher was interested in, fell apart in the final. Sweden, the
student who had contradictory and illogical answers in the mock exam, tri-
umphed in the finals. For him the teacher has to have been left flabbergasted
because all the theory built up over years was ignored by the final examin-
ers.& Of course it has to be born in mind that this comparison was made in a
British tax journal and therefore it is very likely that it has a bias to support
the British view of the case.

A possible solution which will not be discussed in depth in this thesis, how-
ever at least is worth mentioning is the internal supply of services provision
in Article 27 of the VAT directive and the definition of the taxable amount in
such cases in Article 77 of the VAT directive. The Article states that, Member
States are allowed to treat, as supply for consideration, the supply by a taxable
person of a service for the purposes of his business, where the VAT on such
a service, were the service is supplied by another person, would not be wholly
deductible. Applying this provision would make it possible to tax supplies
made in VAT grouping schemes like the one in the UK and the Netherlands.
Supplies made internally could simply be seen as taxable supplies and tax
evasion and avoidance set-ups could be prevented by this.

4. Switzerland

The Swiss VAT system is similar to the system of the EU. Like the European
system the Swiss system is a multistage consumption tax levied at every stage
of production or distribution on the value added to taxable supplies.®® The
system was first introduced in Switzerland in 1995 on the basis of the VAT
Ordinance®” (VATO). In 2001 the VATO was replaced by federal tax law (the

8 H. Schermers / D. Waelbroeck, Judicial Protection in the European Union, Fifth edition,
1992, page 12.

84 R. Straton, Skandia America Corporation USA, ‘Filial Svergie v Skatteverket: VAT
grouping and intra entity supplies’ in British Tax Review, Volume 1, [2015].

8 R. Straton, Skandia America Corporation USA, ‘Filial Svergie v Skatteverket: VAT group-
ing and intra entity supplies’ in British Tax Review, Volume 1, [2015], page 24.

8 X. Oberson / H. Hull, Switzerland in International Tax Law, [1996], page 20.

87 Le Conseil fédéral, Ordonnance régissant la taxes sur la valeur ajoutée du 22 juin 1994,
[1994], RS 641.201.
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VATLS®). The VATL was, even more than the VATO, influenced by the Sixth
Directive and the case law of the ECJ. As a reaction to criticism of the VATL
for being too complex an expert group started to work on a simpler and more
competitive model. The result of this work was, that the Federal Council pub-
lished a Message in the simplification of the VAT system in 2008 with two
possible projects.®® One project planned to restrict the tax rate to one unique
rate and the other project was maintaining the three-tax-rate system. The sec-
ond project with the three-tax-rate system was later approved by the parlia-
ment and the New Federal Tax Law on Value Added Tax (NVATL®) entered
into force in 2010 and is still in force. Nevertheless the project with the unique
tax rate is not yet abandoned and might be tackled in the future.®* The im-
portant difference which will be relevant for our research is the treatment of
foreign fixed establishments which will be discussed in the following sub-
chapter.

4.1. Treatment of fixed establishments in Switzerland

In Swiss law the definition of a fixed establishment is inspired by the OECD
Model Convention.®? The definition can be found in Article 5 of the VAT
regulation (‘Mehrwertssteuerverordnung’ or in short ‘MWSTV’) and de-
scribes a fixed establishment as a fixed place of business which performs par-
tially or totally the activities of a business. In addition to the definition the
Article provides a non-concluding list of types of fixed establishments (inter
alia branches, factories etc.). According to the accepted legal doctrine a Swiss
fixed establishment is defined as a commercial business which is a dependent
part of a main establishment with its own premises and own activities of sim-
ilar type. In the most recent procedure to register a fixed establishment the
criteria for independence and autonomy (which were previously required)
have been dropped and are no longer requirements to establish a fixed estab-
lishment in Switzerland. As this was a recent change most of the currently
existing case law is outdated.®® The definition for foreign fixed establishments
is defined almost identical to local fixed establishments as a business with
own premises and personnel which operates on his own account and in its
own name.*

Switzerland follows the dual entity principle for the treatment of fixed estab-
lishment. In the Swiss law some of the foundation for this principle can be

8 e Conseil fédéral, Loi federal régissant la taxes sur la valeur ajoutée du 2 septembre 1999,
[1999] RS 641.20, FF 1999 6752.

8Le Conseil federal, Message sur la simplification de la TVA, [2008], FF 2008 6277.

% |oi féderale régissant la taxes sur la valeur ajoutée, RS 641.20.

91 X. Oberson / H. Hull, Switzerland in International Tax Law, [1996], page 20.

92 D. Wiederkehr / T. Arnet, ‘Schweizer Betriebsstitten von auslindischen Unternehmen’ in
Der Schweizer Treuhénder, Volume 9, [2011], page.763.

% Honsell et al, Basler Kommentar: Obligationenrecht I1, [2014], page 2199.

% Honsell et al, Basler Kommentar: Obligationenrecht I1, [2014], page 2200.
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found in the Obligationenrecht (‘OR’). Following Article 935 OR every fixed
establishment has to register itself at the place of creation (in the respective
canton) into the register of companies. This obligation is true for Swiss as
well as foreign fixed establishments. A registration in the register of compa-
nies leads to the creation of an own legal personality (see articles 643, 779
and 838 depending on the legal form of the fixed establishment).

For VAT purposes Swiss fixed establishments can rely on Article 10(3) of the
Swiss VAT law (‘MWSTG’) meaning that a Swiss head office and all local
branches are regarded as one tax subject for VAT purposes. Foreign branches
cannot do so. The MWSTYV only mentions in Article 7 that all Swiss branches
of a foreign head office are regarded as one tax subject but this does not apply
for the head office. One of the reasons for the possibility to consider all
branches (for foreign entities) or all branches and the head office (for Swiss
entities) only for VAT purposes but not for other taxes is a speciality in the
Swiss tax system.

Switzerland collects taxes on four levels: federal, cantonal, municipal and
church. For simplification purposes church taxes will be ignored (which af-
fect only direct taxes) and the cantonal and municipal level will be regarded
as the same (which is not too much of a simplification as in most cantons the
cantonal tax offices are also responsible for collecting the municipal taxes).
Other than direct taxes, indirect taxes are the sole competence of the federal
tax authorities and therefore the same for the whole country. That is why it is
possible for simplification purposes to regard branches in different locations
within Switzerland as one tax subject for VAT purposes but not for direct tax
purposes. Another reason is to avoid abuse as, similar to the VAT directive,
the Swiss legislation has a minimum threshold of revenue which has to be
met to be liable to pay VAT.% Without the provision that all branches are
considered to be one entity there would be the possibility to split up a business
in multiple businesses which are below the minimum threshold and therefore
not liable to pay VAT.

4.2. Double taxation and non-taxation possibilities

The previously mentioned differences between the Swiss and European treat-
ment of fixed establishments can lead to both, a situation with double taxation
and a situation with non-taxation. For understanding purposes the situations
will be illustrated with the help of a situation in which a head office supplies
IT services to one of its branches which processes these services to the end

% Article 10(2)(a) of the MWSTG states that businesses whose turnover is below CHF
100’000 a year are exempt from VAT.
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product and supplies the services back to the head office. To make the exam-
ple easier to understand the assumption is made that the Credit Lyonnais case
does not exist.

4.2.1. Situation of double taxation

A situation in which double taxation can arise if a branch located in the EU
provides services to a head office in Switzerland which provides exempt ser-
vices. Due to Article 45 MWSTG the transaction from the branch to the head
office in Switzerland is liable to the so called ‘Bezugssteuer’. Affected by the
‘Bezugssteuer’ are, according to Article 45(1) MWSTG, among other things
transactions from businesses located outside the Swiss territory (and therefore
not registered in the Swiss registry for taxable persons) to businesses located
within Switzerland. Liable to pay this form of Swiss VAT is, following Arti-
cle 45(2) MWSTG, the recipient of the service in Switzerland. This system
can somewhat be seen as comparable to the reverse charge mechanism in the
EU. As the head office provides exempt services in Switzerland (for example
in the banking® or insurance sector®’) the Swiss head office will be unable to
deduct any input VAT. The Swiss legislation in terms of deduction of input
VAT is comparable to the one in the EU, as Article 28 MWSTG grants the
right to deduct any paid input VAT provided that the services are not used for
exempt or non-relevant transactions for VAT purposes.® The issue arising is
that from a European view the transaction from the branch to the head office
is non-relevant for VAT purposes and therefore has to be regarded as a non-
supply. This means for the branch that it will be unable to deduct any input
VAT. In the end neither the Swiss head office nor the branch can deduct any
input VAT.

% Article 21 paragraph 17 MWSTG.
% Article 21 paragraph 18 MWSTG.
% Which is clarified in Article 29 MWSTG.
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EU

*1: EU perspective — Internal transactions and therefore non-relevant
for VAT purposes, which means that the input VAT is not deductible

Branch Supplier
F‘
o
Head office Customer

*2: CH perspective — Following Article 45 liable for ‘Bezugssteuer’. As
the head office only provides exempt services no possibilities to
recover the paid ‘Bezugssteuer’.

Figure 11: Situation of double taxation

4.2.2. Situation of non-taxation

A situation with non-taxation may arise for companies which are generally
exempt from VAT (e.g. banks, insurance companies or hospitals). Under nor-
mal circumstances these companies are unable to deduct input VAT from
their purchases as the goods and services are not used for VAT liable trans-
actions. One of the possibilities to avoid this issue is to integrate the compa-
nies in a VAT groups (as mentioned in chapter 2.3.) or opt for taxation (which
is not possible for everyone) and therefore be able to avoid non-recoverable
VAT costs. Another possibility for them is to use the differences in the Swiss
and European legislation. This can be especially interesting if services are
acquired from providers which are themselves part of a VAT group and will
therefore be unable to join another group. An example for this might be an IT
company as IBM, Microsoft or Apple but also other mainly larger provider
of services which are already part of a VAT group themselves.

To illustrate that it can be assumed that a branch is located in Switzerland.
The branch acquires services and recharges them to the head office and other
branches (probably mainly companies which will perform exempt business
activities) within the EU. Following Article 60 MWSTYV the Swiss branch is
able to deduct the VAT invoiced as long as that the input VAT would have
been deductible under Article 28 MWSTG if it would have been supplied to
a business in Switzerland. As long as the acquisition and recharge of services
is not an exempt activity there should not be any problems with deducting the



29

input VAT. From a European perspective the transaction from the branch in
Switzerland to the head office and other branches will not be seen as VAT
relevant transactions as the supply is made within one and the same entity.
The head office and branches in the EU would therefore receive services with-
out any payable input VAT. Therefore they will not face the problem that they
are unable to recover any input VAT due to their exempt business activities.

EU

*1: EU perspective — Internal transaction and therefore non-relevant
for VAT purposes, which means that no VAT is payable on the
transaction and therefore no input VAT has to be deducted.

Head office Customer

Exempt services

CH H
Branch Supplier

Taxable services

*2. CH perspective — Following Article 60 MWSTV the Swiss branch is
able to deduct any input VAT as long as it would have been deductible
under Article 28 MWSTG if supplied to a Swiss business.

Figure 12: Situation of non-taxation

5. Application of the Swiss treatment of fixed estab-
lishments to the EU

The purpose of this chapter is to analyse, what would happen and what would
be necessary to change the treatment of fixed establishments in the EU from
a single entity principle to a dual entity principle.

5.1. Application of the dual entity principle to the case
law of the EU

For making the effects and the differences of the change to a dual entity prin-
ciple easier to understand, two cases can be used to show what it would mean.
These cases are the FCE Bank case and the Skandia case. But before the focus
can be moved to the cases, it has to be established how such a change of sys-
tem could be implemented in EU legislation. The change from a single to a
dual entity principle will not be an act of a simple change of practice but also



30

a change of provisions within the VAT directive. First and foremost the defi-
nition of a taxable person. Article 9 of the VAT directive clearly states that a
requirement to be regarded as a taxable person is independence. Comparing
that to the Swiss MWSTG, which applies a dual entity principle, an independ-
ence requirement for taxable person does not exist. Article 10 of the MWSTG
defines a taxable person as any who, independently from the legal form, pur-
pose and goal, operates a business, and who is not exempt according to para-
graph two. There are some more details about the definition of what is to be
considered as operating a business and the exempt persons but there is no sign
of an independence requirement in order to be classified as a taxable person.
With the removal of the independence criteria, it is possible to see a fixed
establishment (e.g. a branch) as an own taxable person and treat it as an own
entity. Therefore the start of the change from the single entity principle to a
dual entity principle will be the removal from the independence requirement
from Article 9 of the VAT directive.

If the FCE Bank case will be analysed with the change of Article 9 in mind,
the whole case appears much more trivial. As a quick reminder a head office
located in the UK supplied IT services to its Italian branch. The ECJ decided
that these transactions are not to be regarded as relevant for VAT purposes as
they are internal supplies within one and the same entity. The first argument
of the court that the branch cannot be seen as a taxable person due to an em-
ployee-employer relationship (Article 10 of the VAT directive) will not be
further discussed as, in the opinion of the author, the whole argument is more
than questionable. Looking at the next argument of the ECJ there is the re-
quirement of a legal relationship with a reciprocal performance between sup-
plier and recipient. For that reason, the ECJ checked if such a relationship
existed between a non-resident company and one of its branches they checked
if the branch had an independent economic activity and thus could be re-
garded as an independent bank.

With the change from the single to the dual entity principle and the necessary
step of taking out the independence criteria from the definition of a taxable
person in Article 9 a review of the independence of the branch in Italy is no
longer required. Nevertheless following the case law of the ECJ (Tolsma®,
Kennemer Golf!?’) a reciprocal performance is still required for a taxable
transaction. In FCE Bank the head office provided services to the branch
which decided to remunerate the head office through a cost sharing agreement
for it. As the ECJ correctly noted in its judgement this cost sharing agreement
has not much of a relevance as it is not an agreement between two independ-
ent parties.

% Tolsma C-16/93 [1994], paragraph 14.
100 Kennemer Golf C-174/00 [2002], paragraph 39.
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This issue makes it clear that the simple removal of the independence criteria
alone cannot be done without adjusting or even implementing new provisions
to support the change. The current issue could be solved by adding a new
provision which concerns the determination of the taxable amount concerning
transactions between dependent parties (this problem will be addressed in
subchapter 5.2.1. which concerns the topic of transaction between dependent
parties and connected issues). With the removal of the independence require-
ment in Article 9 of the VAT directive and the implementation of a good
working provision which specifies rules about the taxable amount for trans-
actions between related parties most of the issues in the FCE Bank case are
rendered to be non-problematic. The result for the FCE Bank case would be
that the transaction between the UK head office and the Italian branch are no
longer regarded as internal transactions, but as transactions between two sep-
arate taxable persons.

With the results from the FCE Bank case in mind the focus will now be
switched to the Skandia case. As a quick reminder the case was about SAC
which is established in the US and supplied services from the US to one of its
branches in Sweden. The Swedish branch processed these services and re-
charged them to other companies. The difference from the FCE Bank case
was, that the Swedish branch was, independently from its head office, part of
a VAT group in Sweden. The question referred was if the transaction between
the head office and the branch had to be regarded as irrelevant for VAT pur-
poses due to the FCE Bank judgement or if the transaction is liable to VAT.
The ECJ came to the conclusion that the transaction was taxable due to the
fact that it was not a transaction between a head office and a branch but a
transaction between a head office and a new taxable person in the form of the
VAT group.

The considerations made by the AG will not be in the centre of this hypothet-
ical situation. The court started its argumentation by referring to the FCE
Bank case and the fact that a legal relationship with a reciprocal performance
is required for the supplied service to be taxable. Next it followed the FCE
Bank case in trying to elaborate if the branch has to be regarded as an inde-
pendent entity or as a part of the same entity. As it was proven by discussing
the FCE Bank case under the amended regulations previously, the examina-
tion if the branch is independent, is no longer required as the independence
criteria would have been dropped out of the taxable person definition of Ar-
ticle 9. Even though the AG opinion will be ignored, it can be said that there
should not be any problem with a branch to join a VAT group independently
from its head office. The reason for this is that the only argument questioning
that, as noted by the AG, is that the branch is no legal entity on its own. Under
the amended regulations this would no longer be the case as the branch, as an
own taxable person, can be seen as an own legal entity for VAT purposes.



32

Therefore there would not be any reason to reject an application for joining a
VAT group by a branch alone. From here on the ECJ judgment can be fol-
lowed, no matter what entity principle is followed. The reason for that is that
the question if the branch is an own entity or part of the same entity as the
head office, is no longer relevant as the branch is clearly able to be part of a
VAT group on its own and therefore of a new taxable person. This means the
branch ceases to exist for VAT purposes and forms part of the taxable person
of the VAT group.*®

5.2. Possible problems and other findings

This subchapter will focus on possible issues of implementing a dual entity
principle in the EU by removing the independence requirement from the tax-
able person definition in Article 9 of the VAT directive.

5.2.1. Transactions between dependent parties

An issue which has to be solved is that a previously internal transaction within
one and the same entity would be considered as a transaction between two
entities under the dual entity principle. The issue in this case is that the taxable
amount of these transactions has to be determined even though the transac-
tions are obviously not made between independent parties. As seen in
FCE Bank a cost sharing agreement alone is not enough exactly because of
the fact that it is not made between two independent parties.'®> Under normal
circumstances the subjective value of the transaction would be used to deter-
mine the taxable amount. The subjective value is the value the parties have
agreed upon as being the pricel®®, which was also confirmed by the ECJ in
the Naturally Yours Cosmetic!% case where the ECJ held that the basis of
assessment of the taxable amount is the subjective and not the objective
value.'% The problem is that for transactions between related parties the sub-
jective value alone, as a way to determine the taxable amount would open the
door for tax avoidance by constructing artificial arrangements to manipulate
the final VAT charge and the VAT recovery rate.'% For that reason the open
market value was introduced in the VAT directive. The introduced provisions
gave Member States the opportunity to adjust the taxable amount if certain

101 C-162/07 Ampliscientifica and Amplifin [2008], paragraph 19.

102 C-210/04 FCE Bank [2006], paragraph 40.

108 U. Jablonska, ‘Linkage between Valuations for Tansfer Pricing, Customs and VAT on
Cross Border Transactions’ in Tax Policy Challenges in the 21. Century: Schriftenreihe IStR
Volume 86, page 346.

104 C-230/87 Naturally Yours Cosmetic Ltd [1988].

105 C-230/87 Naturally Yours Cosmetic Ltd [1988], paragraph 16.

106 . Jablonska, ‘Linkage between Valuations for Tansfer Pricing, Customs and VAT on
Cross Border Transactions’ in Tax Policy Challenges in the 21. Century: Schriftenreihe IStR
Volume 86, page 347.
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requirements are met and the value differed from the open market value. The
open market value is defined in the VAT directive by Article 72 as:

‘[...] the full amount that, in order to obtain the goods or ser-
vices in question at that time, a customer at the same marketing stage
at which the supply of goods or services takes place, would have to
pay, under conditions of fair competition, to a supplier at arm’s length
within the territory of the Member State in which the supply is subject
to tax.’

If no comparable supply can be found the VAT directive provides further
guidance. In addition to that Article 80 allows Member States to take neces-
sary measures to use the open market value as the taxable amount to avoid
tax evasion and avoidance in cases of supplies involving family, close per-
sonal ties, ownership, management and financial or legal ties. But this is only
allowed in one of the following three cases:

(@) the consideration is lower than the open market value and the re-
cipient of the supply does not have the right of full deduction;

(b) the consideration is lower than the open market value and the sup-
plier does not have the full right of deduction or the supply is ex-
empt; or

(c) the consideration is higher than the open market value and the sup-
plier does not have the right for full deduction or the supply is
exempt.

The problem which still would have to be solved is that the VAT directive
does not give any guidance which procedure has to be used to calculate the
open market value.1%” Even though some countries have solved this issue by
relying on solutions on a national level®®, a uniform application throughout
the EU should be met to avoid any kind of harmful tax competition. A possi-
bility would be to adopt common rules in the whole territory and take the
OECD Guidelines (as already done by Spaini®) as a common basis. The
OECD Model convention deals with the issue of relationships of associated
enterprises 9. One of the possibilities to determine an objective value (i.e.

107 The VAT directive gives a definition of the open market value in Article 72, which shall
be the full amount that, in order to obtain the goods or services in question at that time,
a customer at the same marketing stage at which the supply of goods or services
takes place, would have to pay, under conditions of fair competition, to a supplier at arm‘s
length within the territory of the Member State in which the supply is subject to tax. In case
that no comparable supply can be found the amount has to be not less than the full cost.
Nevertheless no further guidance is given on the meaning of what an arm’s length transaction
is and how to determine if the transaction price is actually at arm’s length.

108 . Jablonska, Linkage between Valuations for ‘Tansfer Pricing, Customs and VAT on
Cross Border Transactions’ in Tax Policy Challenges in the 21. Century: Schriftenreihe IStR
Volume 86, page 347.

109 L, Mas, Transfer Pricing for VAT in Spain in International VAT Monitor, [2008].
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open market value) would be to apply transfer pricing rules or at least use the
OECD Transfer Pricing Guidelines'® as a guidance for new and uniform
rules. An example of a systems which already uses methods comparable to
transfer pricing rules to calculate the value of transactions are the GST sys-
tems of New Zealand and Australia.

A possible issue with transfer pricing rules could be that the foundation of
Articles like Article 9 of the OECD Model convention rely on nothing else
than an allocation of profits.!'! The issue arising is that in the case law of the
EU the ECJ decided that a dividend distribution (which is also nothing else
than a profit distribution and therefore an allocation of profits) can never be
regarded as consideration.!*? Nevertheless under the circumstances of the
newly amended Article 9 of the VAT directive it might be the simplest and
probably the most efficient way to solve the issue.

Even though the Swiss approach is better explained in the law, it has the same
issue as the approach of the EU has. The Swiss solution can be found in Ar-
ticle 24(2) of the MWSTG. The Article defines that the taxable amount, in
cases where the supply is made between related parties, has to be equal to the
amount as if the supply was made to an independent third party. Furthermore
Article 3 MWSTG defines a related persons as owners of significant partici-
pations as defined by Article 69 DBG or persons with a high level of personal
relationship (e.g. family members). According to Article 69 DBG the thresh-
old values for a related party is met if one of the following is true:

(@) Holding at least 10 percent of the share capital of a company;

(b) beneficial owner of at least 10 percent of the revenue and the re-
serves of a company; or

(c) owner of shares of at least CHF 500’000 of a company.

Same as in the EU there is a lack of a guidance how to determine the taxable
amount of a transaction which has to be considered as if it would be made to
a third party.

There already exists a situation for goods only, which is comparable to the
situation that would be present after the implementation of the dual entity
principle. This is due to so called fictitious intra-community acquisitions. Ar-
ticle 21 of the VAT directive deals with these fictitious intra-community ac-
quisitions, which are nothing else than entity internal cross-border supplies of
goods. To avoid a distortion in the VAT system such internal supplies shall
be treated in the same way as normal intra-community acquisitions (or intra-

110 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations
2010.

11 ], wittendorf, Transfer Pricing and the Arm's Length Principle in International Tax Law,
[2010], page 7.

112 C-333/91 Sofitam [1993], paragraph 13.
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community supplies) between two separate entities. This provision would of
course be rendered obsolete under a dual entity principle as fixed establish-
ments in other Member States would no longer be considered as the same
entity as their head office but as own entities, which means that the transac-
tions would no longer be seen as fictitious but as real intra-community acqui-
sitions. In the case of a fictitious intra-community acquisition the definition
of the taxable amount can be found in Article 83 of the VAT directive. Ac-
cording to this Article the taxable amount in such a case shall be the purchase
price of the goods or similar goods, or in the absence of such a price, the cost
price, determined at the time of supply. An interesting thing to think about is
what would happen if a similar provision to this is implemented in the EU,
which will treat services as internal supplies as soon as all the requirements
found in Article 80 of the VAT directive are met. This possible solution will
not be further discussed in this thesis but should prove that there are various
ways how the problem could be solved.

5.2.2. Increased administrative burden for involved parties

Another disadvantage of an amendment of the VAT directive for adapting the
dual entity principle is the significantly increased administrative burden for
all affected parties. One of the affected areas is the recovery of VAT. As seen
previously in chapter 2.2.4. a head office with a branch in another Member
State has to be seen as established in the Member State of its branch. For VAT
recovery this means the head office can apply Article 168 of the VAT di-
rective and is entitled to deduct his input VAT (as long as the input VAT is
entitled to be deducted) from the payable VAT in this Member State. Under
the dual entity principle the whole situation needs more work from the head
office as the branch is no longer considered to be the same entity as the head
office for VAT purposes. Therefore the head office can no longer be seen as
established in the Member State and Article 168 can no longer be applied for
recovering input VAT arising for the head office in the Member State of the
branch. Instead the head office has to use Article 170 which grants the head
offices a right for refund.

To illustrate the issue a company which centralised the acquisition of IT ser-
vices for all branches at the head office and recharges them from the head
office to all its branches (for simplification purposes the assumption is made
that both the head office and all branches exclusively supply taxable services
which means that they are entitled to a full deduction of any input VAT) can
be used. Under the application of the single entity principle the head office
can simply transfer the IT services internally to its branches without any VAT
consequences as the transfers are considered to be entity internal transactions
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and therefore non relevant for VAT purposes.*® The occurred input VAT of
the head office can be fully deducted from the payable VAT in the Member
State of the branch.

Following Article 44 of the VAT directive the service shall be taxable at the
place where the person has established its business or if the service is pro-
vided to a fixed establishment, at the place of the fixed establishment. As the
head office acquires the services for the branch the place of supply will be the
place of the branch. Nevertheless the head office will be able to benefit from
Article 168 of the VAT directive, which grants the head office the right to
deduct its input VAT from its VAT liabilities as the head office is established
in the country of its branch. In the case of a dual entity principle the head
office would still acquire the IT services on behalf of the branch. Continuing
with the same procedure as before Article 44 will be applied and the service
will be taxable at the place of the branch as seen before. The issue is that the
head office is no longer established in the Member State as the branch forms
an own entity, which means that Article 168 can no longer be applied and
instead the head office would have to rely on Article 170 through which the
head office has to ask for a refund of the paid VAT by the authorities of the
Member State of the branch. Even though the cumbersome paper-based pro-
cedure was replaced by an electronic procedure in 2010 the refund proce-
dure is still more cumbersome than the simple deduction from the input VAT,
from the VAT liability. In addition to the above specified problem, there will
be an increasing number of taxable transactions due to the fact the previously
non-relevant internal transactions are not considered to be taxable transac-
tions and have to be accounted for in the VAT accounting of all involved
parties. So overall the administrative burden would increase for both the in-
volved businesses and the tax authorities.

6. Conclusion

The future of VAT grouping treatment after the Sakndia case is still uncertain
and depends now on the further decisions of the ECJ and the EU as a whole.
The beginning of at least some clarification might be the Marenave
Schiffahrts and Larentia + Minerva cases which will hopefully at least clarify
the possibilities of joining a VAT group of persons without an own legal per-
sonality. Nevertheless this can only be seen as the beginning and much more
effort will have to be put into the fixing of the whole uncertainty. One of the
reason for these issues in the first place was, as we have seen, that the used

113 See FCE Bank (C-210/04) [2006].
114 B, Terra, Series of International Indirect Tax, University of Lund, The case of value added
tax in the European Union, Volume 5, [2014], page 150.
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notions in the VAT grouping provision in Article 11 of the VAT directive
can, and are, interpreted in different ways depending on how they are looked
at.

At first glance the implementation of a dual entity principle comparable to the
one implemented in Switzerland seems to be a great idea. Cases like
FCE Bank and Skandia would no longer be problematic and possibly would
not even be necessary to discuss on an ECJ level. Overall the complexity of
cross border head office to branch transactions will decrease as they would
have to be treated the same as transactions between the head office and its
subsidiaries. The whole internal supply issue would be considerably less
problematic. Unfortunately it would also lead to new difficulties. First of
transactions between the head office and its branches cannot be seen as trans-
actions between independent parties as they are clearly dependent. Therefore
the subjective value could no longer be relied on to determine the taxable
amount as doing so would open the door for tax evasion and avoidance. A
possible solution for that could be the reliance on the open market value as
defined by Article 72 of the VAT directive and already used for certain trans-
actions (e.g. Article 80). The disadvantage of this is that although there is a
definition of the open market value in the VAT directive. As there would not
be any guidance on how to calculate the open market value, the application
would again not be uniform across the EU and therefore have the potential to
create new conflicts between different Member States. The use of transfer
pricing rules could solve this issue. Another issue with the dual entity princi-
ple in an environment of a subnational union is the increased administrative
burden for all involved parties. To make a final decision about the question if
it makes sense to implement a dual entity principle in the EU it comes down
to the valuation of simplification, administrative burden and the creation of
the issue with the determination of the taxable amount.

In the opinion of the author simplification should not be valued higher than
the increased administrative burden and the pricing difficulties. In addition to
that a dual entity principle seems to be contrary to facilitating cross-border
trade (which was one of the goals of the internal market in the first place) as
the treatment of local and foreign branches would no longer be treated the
same. Therefore the author thinks that the EU should not implement a dual
entity principle solely to simplify possible problems with head office to
branch transactions, but should look for more appropriate solutions for a su-
pranational union.

The result also shows a weakness of a simple comparative analysis as simply
copying of the legislation of one country and implement it into the legislation
of another country alone, is rarely enough to achieve a suitable result. In the
case of the research of this topic we have seen that the Swiss system clearly
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improves certain areas of the European system, but without amending it heav-
ily and adapting it to the European system it also brings a lot of new problems
with it.
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