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1 Summary

Member States have the competence and the obligation to implement and to
enforce Community law. How they do this belongsin principle to their freedom of
policy. During the last few years, however, this policy freedom has been
objectively bound to and completed by Community law, in the form of case law
of the Court of Justice as well as by secondary Community legidation. In thisway
aprocess of harmonisation has come into its stride, which has substantial
consequences for the nationd enforcement laws.

For some time conventional wisdom was that the crimina law of the Member
States would remain unaffected by Community law. The thinking was thet the
Community operated only in the areas set out in the Treaty and there was no
reference in the Treaties to matters of crimina nature; but during the 1970s the
ECJ had madeit clear that, while the primary competence in crimind meatters
rested with the Member States, Community law sets limits on what the Member
States were free to do.

The impact which Community law has on the Member States’ crimind law has
two aspects. In the first instance, in certain Stuations Community law requires that
particular parts of aMember State's crimind law should not be gpplied.
Additiondly, Member States should refrain from adopting measures that
condtitute a threset to the redisation of Community objectives.

In other Stuations, however, the obligation is a postive one whereby the dateis
required to impose duties on individuas or other legd persons within its
jurisdiction, duties which might have to be enforced by the ate's crimind law.
The Member States must in particular ensure that violations of Community Law
are sanctioned according to conditions of content and procedure which are
andogous to those that apply to violations of nationd law of asmilar nature and
importance, and which render the sanctions effective, proportionate and of a
deterrent nature. To apply sanctions under andogous conditions entails the
goplication of the asamilation principle.

Duties are imposed on individuas by EC law in anumber of ways, for example
through Treety Articles. It is possible for regulations to impose duties directly on
individuas but aso to impose a duty on the states to adopt measures to ensure
compliance by individuas. Directives, on the other hand, dways require action to
be taken by the Member States to achieve gods set in the directive. A directive
sets the objectives to be achieved and |eaves the choice of implementing methods
to the states, but this could include an obligation to be imposed on legd persons
within thet State.



The Treaty of Amsterdam has made some changes. Art.29 11 No.3 TEU,
mentioning for the firg time crimina metters, contains the gpproximation of rules
on crimina mattersin the Member States. This gpproximation could happen
through Art.31 (e) TEU by progressively adopting measures establishing minimum
rules, for example in the way of framework decisons, Art.34 (b) TEU.
Furthermore, Art.209A ECT was changed in to Art.280 ECT, which now
containsaArt.280 IV, stating that the Council shall adopt the necessary measures
in the fidds of the prevention of and fight againgt fraud affecting the financid
interests of the Community. This congtitutes for the first time a competence for the
Community in crimina matters, even though the range, which Art.280 IV covers,
is disputed. Some may argue that Art.280 IV contains acrimina competence to
inflict pena sanctions, others say that it only confirms the competence of the
Community to impose administrative sanctions.

On the basis of Art.280 IV, the EC hasissued a directive on the crimina law
protection of the Community’sfinancid interests.

Thereislittle doubt that Europeanization is making headway now in the field of
crimind justice. Some provisons of the Union Treaty (like Art.29, 31, 34 TEU)
are a least an indication of the forces which are likely to shape future
developments. There exigt different possible lines of development: more intensive
co-operation, assmilation and harmonisation, for example in the form of amode
pena code or in form of the proposed Corpus Juris.

They dl have their wesknesses.

Co-operation facesfirg of al the problem that conventions need ratification and
experience from the past shows that many States hesitatesin ratifying them.

Assmilation does not guarantee effectiveness and does not solve the problem of
cross-border crime. The crimind rulesin the different Member States can il
continue to be very different and thereby create oass for criminas, who pick the
States with the smdlest punishment.

Harmonisation faces beside others first of the entire problem that there existisa
risk that the Member States would loose their nationa identity and that they could
only agree on the smallest common denominator. That would bear the danger that
entrenched guarantees would get lost.

The European Council held a speciad meeting on 15 and 16 October 1999 in
Tampere on the crestion of an area of freedom, security and justice in the
European Union. Because criminds mugt find no way of exploiting differencesin
the judicid systems of Member States, it was proposed that a unit “Eurojust*
should be established. On 19 July 2000 the Council of the European Union
decided to set up Eurojust as a network of judges, prosecutors, magistrates and
nationd policemen that will facilitate the exchange of information and the co-



ordination among judicia sysemsin criminad prosecutions and even in civil
Processes.

Furthermore it should be observed that the Commission proposed the creation of
a European Public Prosecutor as a supranational ingtitution. It presented a green
book considering the possible advantages.



Abbreviations

Art.
DG
EC
ECHR
ECJ
EEC
ECT
EIN
EPP
EU
Europol

JZ
NJIW
NStZ
OLAF
TEU
UCLAF
ZSW

Article

Directorate General

European Community

European Convention on Human Rights
European Court of Justice

European Economic Community

Treaty of the European Community
European Judicid Network

European Public Prosecutor

European Union

European Police Office

Juristische Arbeitsschriften

Jurigen Zeitung

Neue Juristische Wochenschrift

Neue Strafrechtszeitung

Office européen de |utte anti-fraude
Treaty of the European Union

Unité de coordingtion de |utte antifraude
Zeitschrift fur die gesamte
Strafrechtswissenschaft



2 |ntroduction

All EC Member States have a system of crimina law. On the whole, this crimina
law has come about at the initiative from the Member States themselves.
Sometimes the pena provisions have been made in order to carry out an
obligation imposed by the EC. Asaresult of the increasing economic integration
within the EC, the differences between nationa systems of crimina law may lead
to problems in the near future. It can be observed, that even in those areas of
crimina activity that are of equa concern to al Member States, the legidation and
specific practices of each one demonstrate a variety of approaches.

At the time of its establishment, the Community did not wish to cover crimind
law. Therefore, criminal law was left outside the scope of the EEC, and remained
within the sovereign jurisdiction of the Member States. So the EC has no
competence regarding crimina law.? The Community, itself without authority in
crimina matters, is dependent on national legidation and enforcement practice®
Not least because of its perceived significance as an essentia badge of
sovereignty, crimina law and justice is often cited as the paradigm example of an
area of activity that is exempt from the penetrating forces of Community law.*
However, it soon turned out that the view that Community law would not affect
national crimina law was not tenable. Both the Treeties and secondary
Community law are sources of obligations on the Member States in the sphere of
aimind law.® The discussion concerns the emergence of a*European crimina law
space’ and the impact of European law (of various kinds) on nationd crimind law
and crimind jugtice. The problem isthe rgpidly developing, expanding and
increasingly sophigticated * European crime space”, contrasted with a much less
developed and effective “ European crimind law space’.®

This essay will andyse the current Stuation and try to answer the question if there
exigs a“European Crimind Law* and if the Community isaming towards a
European crimind law space. It will focus on the question of harmonisation and
give an outlook for the futurein regard to the proposal of an EPP.

One main aspect will be the fraudulent activities regarding the financid interests of
the EC. The budget, defined as “the visble Sgn of a true patrimony common to
citizens of the Union*, is the supreme instrument of European policy. To say this
emphas ses the extreme seriousness of any crime which underminesthis

'hitp://www.euroscep.dircon.co.uk/corpus6.htm
“Eisele, page 991

SVervaele, page 183

“Baker, page 361

®Sevenster, page 29

®Harding MJ, page 224



patrimony.” Crimina justice in this area comes up against obstacles pertaining
both to the lack of continuity in crimina procedure (crimina justice authorities
usudly being competent only within nationa borders) and to the disparity of the
legd systems. If the same offences are differently punished in different Member
States, then the forbidden activity will move to the State with the lowest
punishment and thereby distort the international competition situation.® It is absurd
that the borders are open for criminals but closed for the prosecution.®

Asareault of the modern information systems it does not matter anymore where
the criminds are Stuated geographicdly. In asociety that is based on the
principles of the free movement, even traditiond law offences gain an international
dimension.™ Lawbreskers do not think in geographical terms, but their clever
legal advisers do, who point out specific offences and perpetrators, often in
advance, and the gaps and deficiencies in the existing international agreements™

"Delmas-Marty 1997, page 13
8Sieber 1993, page 795
%Zieschank, page 262
°Sieber 1997, page 370
"'Schomburg, page 52



3 Criminal law in the EU

3.1 Criminal competence of the EC

3.1.1 no criminal competence of the EC

There is neither Community crimind law nor a Community law of crimind
proceedings. There are no pend sanctions at EC-level and there is no Community
crimina investigation and prosecution. The lacking competence comprises the
jurisdiction to prescribe as well as the jurisdiction to enforce.™ For the
enforcement of its laws by means of punishment, the Community is dependent on
the Member States.®* The Member States did not give up their sovereignty
regarding criminad law.* This arisesin part from the inevitable relation between
the need for state security and the protection of other important nationa interests
and the availability of crimind law as an obvious means of guaranteeing such
interests; in part from the culturadly specific character of some crime and the
nationally spedific thrust of much policy formulated to dedl with crime problems™
The case law of the ECJ confirmsthat crimina law is generdly up to the Member
States. ™

It is obvious that this decision is mainly political.*” But there are aso legdl
considerations.

Crimind law isvery closdly connected to the State. It influences and limits the
gphere of freedom of the citizens and therefore needs very gtrict democratic
protection. The democratically legitimated enforcement of pena repression as
well as the guarantee principles of crimind law isforms of itsfunction asa
mesasure of the citizen's freedom, besides its obvious function as a messure of
protection for social goods.'® Congdering the effect thet crimina sanctions of the
Community would have on the rights of individuas should have been expresdy
provided for in the Treaty.*® Crimina law demands democratic legitimacy, which
the EC has not reached yet.° The Community does not have an ingtitution, which
would be comparable to the nationd parliaments. Purdly parliamentarian

“Tiedemann, page 24
BSevenster, page 31
“Dannecker, page 869
“Harding/ Swart, page 87
'*Bicke vs Franz, C-274/96
Donatella Calfa, C-348/96
Lemmens, C-226/97
“Musil, page 69
18K aiafa-Gbandi, page 242
“Biancarelli, page 262
“Dannecker, page 869



legidation is naturally strange to the EC as an internationa organisation.”* The
Council, the legidative organ of the Community, is composed of representetives
of the executive and not directly democratically legitimated.?

It is sometimes stated that these considerations are only vaid regarding a
competence to create direct supranationa sanctions. Apart from that, the EC can
force Member States to implement national laws through regulations or directives.
Directives are only aimed at the Member State and the resulting law after the
implementation contains the direct democratic legitimacy of the nationd
legidator.?®

This argument can be congdered as mideading because it does not at al answer
the question whether the Community has foremost competence to enact
directives, which enforce the undertaking of pena measures, and whether such
directives could consequently be binding upon the Member States. An obligation
for the nationd legidator to incriminate an activity - with a specific content- cannot
be held vaid as long as the subject imposing it has no relevant competence.

Furthermore it should be noted that the standards for the legitimisation of crimina
law are taken out of the national congtitutions, which are for example the
principles of retroactivity and anaogy.?* The EC has no condtitution; the
protection of individuasis not strong enough. This was recognised which can be
proved by giving regard to the discussion around the draft charter of fundamental
rights. The ECHR cannot replace a congtitution, especialy since the EU cannot
join the ECHR yet® and is thereby no addressee of the ECHR. The principles of
the ECHR need the judicia protection of the ECJ*

3.1.2 Influence of EC law on criminal law

That the EC has no competence in criminal maiters does not mean that the
Member States are completely freeto decide if or how they carry out
enforcement. The Member States have enforcement duties under the Tregty.
has to be noticed that the national criminal law has become more and more
“European’. The strong influence of the EC law aso on the crimind law of the
Member States cannot be denied.?® The Treaty of Amsterdam alows for that
fact, for example by introducing Art.280 IV ECT and Art.2911 Nr.3 in connection
with Art.31(e) TEU.

27 It

“Musil, page 70

“Sieber 1991, page 970

#Sieber 1991, page 972

“Braum, page 498

%Opinion 2/94 of 28 March 1996
“Braum, page 498

“\Vervaele, page 183
*Zieschank, page 256



The fact that it is no longer possible for Member States to determine their crimind
law without reference to Community law became apparent as individuas began to
resst the gpplication of Member States crimind law by relying on Community
grounds.”

3.2 The Council of Europe

The Council of Europe operates on an intergovernmenta basis and its crime
control instruments take the form of treaties to which its Member States may
choose to accede.® The Ingtitutions of the Council of Europe have worked on &l
agpects of crimind law, induding condtitutiond law and human rights, materid and
procedural rights and international co-operation.®! The Coundil of Europe has
concluded 20 conventions, which are relevant for crimind law. Between these,
the European Convention on Extradition of December 13, 1957, followed by two
additiond protocolsin 1975 and 1978 and the European Convention on Judicia
Mutua Assstancein Crimina Matters of April 20, 1959 and its additiona
protocol of 1978 occupies central significance.® Almogt al Member States of the
Council of Europe signed these conventions. Also environmentd protection is
covered through the Convention on the Protection of the Environment through
Crimina Law from 1998. Especidly in thisfield international co-operation is very
difficult and the danger of trans-border offences extremely high;® but it should not
be conceded that the Member States partly hesitate to ratify the conventions. The
European Convention on the Internationd Vdidity of Crimina Judgementsin
Criminal Cases of May 28, 1970* is only ratified by 10 States® the 1978
protocol (on facilitating mutud assstance in fisca matters) is not yet ratified by
one Member State.*

Theimpact of the ECHR on the operation of nationd crimind justice has long
been afact of life for crimina lawyersin anumber of European Countries, and
other European Council instruments have had an increasing impact on procedurd
and penal matters.®” Today, the ECHR guarantees elementary procedura rights
al over Europe.® It ranks now as one of the most developed international
regimes for the protection of the rights of individuas and groups. In terms of crime
control, however, it acts as a brake rather than to facilitate enforcement, in that it
has set more rigorous limits on the exercise of state powers of law enforcement.
But dthough in one sense it may thus be seen as a hurdle to enforcement of

#Guldenmund..., page 108

¥Harding MJ, page 229

%'Sieber 1997, page 371

¥Schiibel, page 106

®Sieber 1997, page 371

¥ETSNO0.70 in Bassiouni, page 625

¥Jung, page 418/419

®0fficia Journal, C-216 01/08/2001 p.0014-0026
¥Harding ELR, page 374

*Sieber 1997, page 371



crimind law, on another view it has added to the vitdity of such processes by
reinforcing respect and confidence in crimina justice systems, so that there may
well be alonger-term profit from the enforcement perspective.®

Sub-regiond or bilateral conventionsin between the EU (as for example the
Schengen agreement) are no subgtitute for the conventions of the Council of
Europe but they supplement them.

3.3 The 3rd pillar

A possihility to protect Community interests, even though the EC lacks
competence in crimina matters, isthe conclusion of international contracts or
conventions in the framework of the 3rd pillar. The outcome is not Community
law in the common sense but international law.* These tresties or conventions will
be traditiona internationa law agreements, enforcegble as internationa treeties
but not through any central organisational mechanism.*

3.3.1 Intergover nmental Method

The term intergovernmenta connotes a structure of co-operation and common
decison-making, which enables the participants to retain sovereignty. Practica
legal co-operation in the wider sense rests primarily on an even-tighter network of
multilaterd agreements, on “smdl-scale’ legd co-operation in the Stricter sense,
on extradition, on the transfer of proceedings or judgements and on the transfer of
convicted persons.*?

An EC agreement has been drawn up for the mutua recognition of crimina
sentences (the so-called Ne-bis Treaty).** A second EC agreement concerns the
gpplication among Member States of the Council of Europe Treety on the
transgport of sentenced persons. Furthermore there is the EC agreement
concerning the application among Member States on the European Tregty for the
Combat of Terrorism.* These agreements require the use of nationa criminal law
in acertain way to ded with mutud problemsinvolving transnationd crimindlity.
Thereisthus, infact, afirmly established practice of internationd intruson into the
sphere of nationd crimina law in order to achieve certain common multinationa
objectives.®

Most of the exigting tredties originated within the Council of Europe. To some
extent there is dready an overlap: for instance, the respective Council of Europe

*®Harding MJ, page 230

“Eisdle, page 991

“"Harding MJ, page 334

“2Schomburg, page 52
“http://conventions.coe.int/Treaty/EN/CadreL isteTraites.htm
“Officia Journal C-178, 02/08/1976 p.0030

“*Harding ELR, page 380/381
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Convention and the EC Directive on money laundering cover Smilar ground and
use smilar terminology; thereis a Council of Europe Convention on Mutud
Assgancein Criminal Matters and also now a proposed EU Convention on the
same.®

It is sometimes submitted that Member States sovereignty has a better guarantee
in the framework of the Council of Europe, because there no supranationa law is
made. Thistype of co-operation in the sphere of international legal assstanceis
not as far-reaching as the substantive adjustments that the Commission hasin
mind.*’ But today, the efforts for unification of European crimina law are no
longer pursued in the Council of Europe. Thiskind of law is too dependent on
nationd tradition.*®

3.3.2 Problems

The system introduced within the third pillar basicaly suffered from the following
problems: conventions may not come into force within a reasonable period of time
for lack of ratification. Asaresult of the fact that it has not been possible to creste
aproper synergy between the European Parliament and the national parliaments,
joint operations are reduced. The instruments adopted do not include any
appropriate follow-up measures.* There exists no unitary lega assistance
agreement, which would settle the basic questions once and for al in agenerd
section and ded with specid indrumentsin a specid section.

Some Member States may delay sgnificantly to ratify such a convention.

Apart from that Member States may express reservations and exempt themsalves
from different regulaions causing lacunas again in the intended form of
protection.*

And thirdly, even in respect of that to which states have committed themselves,
there is no strong accountability for any breach of obligation. Thereisat present
little opportunity for judicia scrutiny and individua chalenge of third pillar
measures compared to the way in which Community instruments may be
reviewed or interpreted by the ECJ. There has been some fedling that the
operationd culture of third pillar activity enables policies to be worked out and
even implemented with little transparency and accountability. >

Ancther problem areaisthe lack of auniform interpretation of the conventions
themsealves in the various Contracting States.

“®Harding MJ, page 333

“"Sevenster, page 37/38

“®Oehler, page 613
“hitp://www.euroscep.dircon.co.uk/corpusé.htm 19.11.2001
%K ai afa-Gbandi, page 246

*'Harding MJ, page 335

*Harding MJ, page 337
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Thereisthe additiond complication that areedy theinitid remedia measures will
produce new problems. on the basis of Article 35 TEU the European Court of
Judtice will at last dso be able to ddiver preliminary rulings on the interpretation of
the conventions under Title VI (police and judicia co-operation). However: this
ingrument is only available to those States and between those States which have
recognised this jurisdiction in accordance with Article 35 (2) TEU.*

Furthermore, there will be no getting away from inconsgstencies as aresult of
language barriers.

Not to forget, the process of negotiations and adoption of international
agreements to harmonise subgtantive laws and procedures is notorioudy dow.
The system of negotiations involves governments and ratification by nationa
parliaments is needed as well. Thisis a democratic and therefore dow process>

3.3.3 Most important 3rd pillar acquisregarding fraud

The budged, defined as the “visble sign of atrue patrimony common to citizens of
the Union“, is the supreme instrument of European policy. To say this emphasises
the extreme seriousness of any crime which undermines this patrimony. >

Fraud againg the EC isfraud againg the flow of fundsto and from the
Community budget.”® It occursin avariety of ways, normaly involving either non-
payment of tax or duties or unjudtified receipt of subsdies. The impact of fraud is
both direct, in terms of loss of nationa revenue and indirect, as Community
policies are distorted and do not achieve their intended aims.® It is generaly
agreed that subgtantial difficulties exist in prosecuting frauds againgt Community
fundsin nationd courts. Nationd crimind laws and procedures are essentialy
territorid in scope. Problems may arise by virtue of the absence of or differences
in, substantive crimind laws, rules of evidence, or procedurd rules. Furthermore,
elements of the crime are committed in various Member States and no nationd
authority has complete jurisdiction. Not all Member States have laws, which
enable such frauds to be prosecuted extraterritorialy. Apart from thet, the legdl
mechaniams for collecting evidence from other jurisdictions are ineffective and
outdated.”®

Some steps are taken in preventing fraudulent activities.

The most important acquis to be mentioned here are;

*Schomburg, page 55
*Nilsson, page 326
*Delmas-Marty 1997, page 13
*Vervaele, page 184

Bell, page 154/155

*®Nilsson, page 326

12



1. Convention drawn up on the basis of Article K.3 of the Tresty on European
Union, on the Protection of the European Communities' financia interests™®(the
PIF Convention)

2. Protocol drawn up on the basis of Article K.3 of the Treaty on European
Union to the Convention on the protection of the European Communities
financid interests- Statements made by Member States on the adoption of the
Act drawing up the Protocol®

3. Council Act of 29 November 1996 drawing up, on the basis of Article K.3 of
the Treaty on the European Union, the Protocol on the interpretation, by the
way of preliminary rulings, by the ECJ of the Convention on the protection of
the European Communities” financial interests™

4. Second Protocol, drawn up on the basis of Article K.3 of the treaty on
European Union, to the Convention on the protection of the European
Communities financid interests- Joint Declaration on Article 13 (2)-
Commission Declaration on Article 7%

The PIF convention establishes a common definition of fraud and requires al
Member States to treat the offences meeting this definition as crimind offences
punishable by crimina pendties, including custodia sentences for serious cases. It
further includes provisions to ensure that rules on jurisdiction and extradition
between Member States cannot provide loopholes to avoid prosecution for fraud
while placing Member States under an obligation to cooperate in the fields of
crimina investigation, prosecution and sanction of fraud. In the two protocols to
the Convention further agreement was reached on a common definition of
corruption involving officias of the European Communities or officias of the
Member States (first protocol) aswell as on other subjects, such as money
laundering and confiscation of proceeds of fraud (second protocol).

The methods that were chosen for harmonisation of the pena repression in the
fields where this happened were not the same. Asit has just been shown, in the
case of fraud againgt the EC financid interests, the step to harmonisation was
made the classcd insrument of internationa co-operation, namely with a
convention. In the case of money laundering, the relevant attempt took place in
the form of adirective.®®

3.3.4 From “horizontal* to “vertical“

There has been a development from the horizontal co-operation between
Member States towards a verticalisation of the fight againgt EC fraud. The
adoption of the PIF Convention and the two Protocols harmonising the definition

*0fficia Journal C-316, 27/11/1995 p.0049-0057
®0Officia Journal C-313, 23/10/1996 p.0002-0010
®'0fficia Journal C-151, 20/05/1997 p.0001-0014
%20ffical Journa C-221, 19/07/1997 p.0012-0022
K aiafa-Gbandi, page 245/246
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of the offence of fraud againg the financid interests of the EC marked a sgnificant
gep in the direction of legidative co-ordination. All Member States however have
not ratified the Convention.*

3.3.5 UCLAF, OLAF and Europol

The primary level of Community intervention is enacting nationd crimina
legidation for the purpose of harmonisation- as we have seen above.

Another instrument to tackle fraud was the establishment of UCLAF, which
became operationa in July 1988. It belongs to the secondary level of the function
of common coordinative organs for a harmonised implementation of pend
represson related to certain crimes over the EU. Although UCLAF has been
developed into an autonomous task force, it has no independent crimina
investigative powers. Investigation and prosecution remain matters for nationd
authorities, athough UCLAF may be able to obtain assstance by exerting
politica pressure. On the other hand, UCLAF plays an important role in co-
ordinating anti-fraud activities, both in the Member States as well asin some of
the applicant States.® Confronted with many il existing gaps, it wasfinaly
decided to enhance the role of UCLAF, now to be called OLAF, and to increase
its independence.

OLAF was established by Commission Decision of 28 April 1998 and came into
being on 1 June 1999. The office was empowered to exercise the Commisson’'s
powers to carry out externa adminigtrative investigations for the purpose of
drengthening the fight againg fraud, corruption and any other illegd activity
adversdly affecting the Community’ s financid interests, as well as any other act by
operators in breach of Community provisons. The Office was further empowered
to carry out internd adminidrative investigations to combat activities as specified
above as wdll asto investigate breaches of obligations by officids and servants of
the Communities (and smilar breaches by Members of the inditutions) which are
likely to lead to disciplinary and crimind proceedings. The Office shdl exerciseits
powers in complete independence.®

Ancther important ingitution on the secondary leve is Europol. Europol, which
has been operationd since 1998, having replaced the Unit for Combating Drugs,
has nowadays a broader crime co-ordinating role facilitating exchange of
information collection, andyss and provison of information and intelligence
support for nationd investigations and maintenance of computerised information.
It condtitutesin other words a supranationa organ with competence in the whole
EU, explicitly active in the fidld of pend matters but with no self-executive

#http://www.era.int/domains/corpus-juris/public/main/about.htm
®Nuutila, page 178
®yvan Gerven, page301/302
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powers. Europol is held, together with OLAF, asthe first step of inditutions
necessary for the development of a common space of freedom, security and
justice.®

3.3.6 Court of Auditors

Whether or not the internal control isworking optimaly is determined by the
Court of Auditors, responsible for supervisng the Community budget, the
collection as well asthe payment sde. It examines both the legdity and the
legitimacy of revenue and expenditure, and sees whether or not finances have
been well managed. The Court of Auditors aso has the power to check on the
use of Community finances (subgdies, interventions, etc.). In its annua reports,
the Court of Auditors rakes both the European Commission and the Member
States over the coals for their practical application of interna control.%®

3.3.7 Problems specifically regarding fraud

Additiondly to the problems co-operation is facing, a specific problem in relation
to fraud can be mentioned here. Traditional co-operation, aimed more at
individuas than a criminal organisations and with a bilatera rather than multilateral
context in mind, seemsill suited to the type of Community fraud we are facing
today. This type of fraud seemsto require horizonta co-operation being dropped
in favour of verticaisation of procedure at the expense of the Community
inditutions®

3.4 The 1« pillar

As dready dated above, both the Treaties and secondary Community law are
sources of obligations on the Member States in the sphere of criminal law.” In
principle, no crimind judtice provison isimmune from Community law influence
because the supremacy of the latter ensures that it takes precedence whereitisin
conflict with domestic law.™

A direct influence of EC law on nationd crimind law exigsfirg in anegative
respect: the national legidator is not alowed to legidate against Community law."
For ingtance, he hasto limit the extent of pendtiesin theinterest of the free
movement of persons.” That means that, because of Community law, the
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Member States can have the duty to change or even eiminate nationa crimina
law."

Positively requiring the use of crimind law for purposes of implementing EC
policies or enforcing Community rightsis potentialy more sgnificant, but in fact
fitsinto awider and more established pattern of directed use of nationd crimina
law in order to achieve agreed international goas. This can mean that new duties
for citizens and administration are established.” Internationdl treaties have
sometimes required Sgnatory states to use crimind law in certain ways to dedl
with mutua problemsinvolving transnationa crimindity, but thisis more aquestion
of the 3rd pillar.

3.4.1 Sanctionsunder EC law

3.4.1.1 Supranational sanctions

The contracting parties of the EC have given the EC no competence regarding
crimind law. Thisfollows dearly from aregulaion which dlows the Community to
impose punitive measures: Art. 15 of Regulation 17/1962" alows the infliction of
fines, but it States in the 4th paragraph that “decisions taken pursuant to
paragraphs 1 and 2 shall not be of acrimind law nature®. These fines are
adminigrative fines. This means that the Community can punish offences
independently with sanctions, even if this action can be consdered as quas-
crimind-law.”” This shows that, although penal sanctions are absent, other
pendties do exis.

Thiskind of sanctionsisfirg of al found in the area of competition law on acivil
law leve: Art. 81 (2) ECT provides the example of nullity of prohibited
agreements. The prohibitary rules of Art.81 and 82 ECT create in effect
“offences’ and are dedlt with as such through the exercise of powers on the part
of EC bodies. Breaches of these articles are investigated and pendised by the
European Commission (the Competition DG) exercisng powerslaid downin
Regulation 17/1962. The supranationa prosecution causes nationd and
supranationa double procedures and problems with the principle “ne bisin
idem®*.”

As dready stated, any penaties imposed in this context are categoricaly stated
not to be of acrimina nature and the ECJ has affirmed that the Commission’s
procedure is “ administrative® and not a.criminal proceeding. ™

"Greve, page 69
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On the other hand, there can be little doubt that in substance these administrative
pendlties have strong anaogies with criminal law process® They can be
extremdy high- up until one million Euro and furthermore up until 10% of the last
years turnover of acompany;® but in the case Germany vs Commissiort the
Generd Advocate draws attention to the fact that typically, the purpose of a
crimina sanction exceeds that of smple deterrence, and will normdly involve such
meatters as the stigma of socid disgpprova or mora condemnation. Thus, “the
amount of the pendty, inacriminad case, will often reflect the extent of society’s
disapprovd of the conduct in question, rather than any more pragmetic
consderation. In contrag, in the case of a non-pend sanction, even one imposed
in the event of negligence or fraud, the judgement of fault may indeed be a
necessary presuppostion, but it is not usudly the ultimate purpose of the penalty.
When it isaquegtion, for example, of civil indemnification based on negligence or
fraud, the objective pursued by the penaty is to compensate the victim and,
sometimes, to dissuade the perpetrator of the wring, but not to stigmatise a
crimind act, even if it may be necessary to determine responsbility before
inflicting punishment.”®

The EC comptition offences are the kind of Community law, which most
obvioudy look like crimina offencesin the usud sense of the term. But there are
other examples of EC adminigirative offences and sanctions. In the context of
agriculturd regulation, for example, fraudulent declarations were pendised by the
imposition of surcharges or exdusion from subsidies® These sanctions were
legaly based on Art.34 (2) ECT. The ECJ confirmed that the Community has
competence in this area and stated further that these sanctions are of
adminigtrative and not pena character.®® The case law of the ECJ shows that
pendlties imposed by the Community may take various forms® Admittedly,
Member State authorities ultimately gpply such sanctions, but they are provided
for and determined at the Community leve.

Further examples of this kind of Community-level adminigirative pendty can be
found in the fisheries sector, in the Situation where the Commission may refuse the
issue afishing licence and in the administration of European Socia Fund
payments.®’

Some case law of the ECJ points in the direction that they recognised the quas-
pend character of certain sanctions but the ECJ never admitted a crimind
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character. In the Maizena case® the Court expressed itsdlf most dearly on the
problem of whether it is gppropriate to recognise a Community regulation
requiring the repayment of a released deposit as crimind in character when it is
evident that the obligation subscribed to was not performed during the period
covered by the deposit. The ECJ observed that under such conditions, the
repayment of adeposit aready released, “ ceases to be guarantee and becomes a
pendty when the undertaking has not been complied with and no longer can be
complied with*. The Court underscored thet, “thus in a system involving advance
release of a security, the pendty congtitutes the corallary of the system of security
and isintended to achieve the same objectives as the security itsdf.” Having said
that this sanction isinflicted as forfeiture, the Court concluded that: “it is therefore
an integrd part of the system of security a issue and is not crimind in nature.”

Even if the sanctions that are imposed are only adminigtrative, the actua impact of
such sanctions should not be underestimated and those subject to these measures
of control might raise legd protection arguments, which usudly apply to crimind
proceedings.

This represents the evolution of a sgnificant supranationa system of enforcement
and sanctions, but has so far rardly attracted the attention of crimina lawyers; yet
it amounts to a“ghost* system of crimind law at the supranationd level.®

3.4.1.2 Theinfluence of EC law on national sanctions

The principle points of contact between Community law and nationd crimina
justice systemns arise through the jurisdiction of the ECJ and, secondly, through
legidation.

34.1.2.1 The EC Treaty

Thereis one Treaty clause that does refer to the nationa crimind law of the
Member States in order to prosecute what one could cal a Community offence.
Contrary to what one might expect, this criminal law does not concern economic
delicts. It concerns Art.194 (1) Euratom, on the obligation of professond
secrecy. This article imposes a duty on each Member State to treat an
infringement of this obligation as faling within its jurisdiction, and therefore to
prosecute the civil servant in question.

Furthermore, Art.3 and 27 of the Statute of the ECJ, concerning the prosecution
of judges, and that of witnesses and experts, are relevant. The latter provision
uses the same formula as Art.194 Euratom: the Member States shdll treet an
offence asif it had been committed before one of its own courts.

#Maizena, C-137/85
®Harding MJ, page 332
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Nationd provisonsimposing pend sanctions can infringe Art.28 ECT, for
exampleif they lay aheavy burden of proof on the importer concerning the
lawfulness of hisimportations and impose a pend sanction on this duty.*
Infringements of the freedom of establishment and the freedom to provide
services may occur.” It is dear that nationd legidation, which infringes the Treety,
is incompatible with the Treaty and that in this respect crimind law forms no
exception. In other words. provisions of nationd law imposing pend sanctions
must take account of the aims and objectives of the Treaty and may form no
barrier to their redisation.

3.4.1.22TheECJ

Aswas stated right above, the ECJ had made it clear that, while the primary
competence in crimina matters rests within the Member States, Community law
sets limits on what the Member States are free to do.”

The ECJ has developed a body of fundamenta principles that shape its
jurisprudence, a number of which touches upon issues of centrd concern to
crimina lawyers. For ingtance, both substantive crimina laws and sentencing
provisions have been held to infringe the fundamental principle of proportionality
and, thus, to be incompatible with Community law. Even if an obligationisin itsdf
compatible with the Treaty, disproportiondity in the implementation (forms and
methods) can lead to a conflict with EC law. Disproportional measures and
sanctions are consdered as measures having an equivadent effect to quantitetive
restrictions in the sense of Art.28 ECT.* Since Community law is Supreme over
national law,> this means that proportiondlity is a valuable tool for checking the
coercive powers of the Member States.”

Furthermore, the Member States are obliged to provide a system of enforcement
that guarantees efficiency, effectiveness, proportiondity (as stated above) and
deterrence.®® Art.280 of the Amsterdam Tresty confirmed that.”’

Apart from the principle of proportiondity, the principle of non-discrimination also
effectsthelaw of crimina proceeding. In the Milchkontor case, the Court said
that “the rules and procedures laid down by nationa law must not have the effect
of making it virtualy impossible to implement Community regulations and national

*Bouchara, C-25/88
“\Webb, C-297/80
Yse24.1.2.1.
%Sevenster, page 46
¥Costavs ENEL, C-6/64
%Baker, page 362

%V ervaele, page 183

% Jung, page 420

19



legidation must be gpplied in amanner which is not discriminatory compared to
procedures for deciding similar but purely nationa disputes’.*®

The most celebrated example of atangible Community law crimind judtice
principle authored by the Court resulted from the decison in Commisson vs
Greece™, better known as the Gregk Maize case.

The Gresk Government had failed to take steps to dedl with a conspiracy
fraudulently to evade Community import levies on consgnments of maize, even
though the Commission had provided evidence that it was being perpetrated with
the collusion of Greek officids. The Court held this to be a breach of the
obligation under Article 5 (now Art.10) ECT to guarantee the application and
effectiveness of Community law and composed the following important principles
for the imposition of pendties under Community law:

“Whilg the choice of pendties remains within (the) discretion (of the Member
States), they must ensure... that infringements of Community law are penalised
under conditions, both procedurd and substantive, which are analogous to those
applicable to infringements of nationa law of asmilar nature and importance and
which, in any event, make the pendty effective, proportionate and dissuasive.
Moreover, the nationa authorities must proceed, with respect to infringements of
Community law, with the same diligence as that which they bring to bear in
implementing corresponding national laws %

These remarks proscribe adverse discrimination in the enforcement of Community
law in comparison with that of equivaent domegtic law. This“principle of
assmilation”, as gpplied to abuse of the Community budget, was codified by the
Maeadtricht Treaty'™ and further strengthened in the Treaty of Amaterdam,’%?
providing a nice example of what the Court can achieve when its ruling resonate
with the political agenda; but the redl importance of Greek Maize liesin the fact
that both the principle of assmilation and the prescription for the objective of
pendties have been dlocated a place amongst the genera principles gpplied by
the Court.’® The response to the ruling in this case shows that Community law
can have ared impact upon the crimind justice systems of the Member States.

In agenerd way, one could argue that the ECJ, implicitly but necessarily, even
recognised the existence of a Community sanction power initsdecisonin
Amgerdam Bulb', where the Court decided that, “in absence of any provision
in the Community rules providing for specific sanctions to be imposed on
individuas for afailure to observe those rules, the Member States are competent

®Milchkontor, joined cases 205-215/82
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to adopt such sanctions as appear to them to be appropriate.*'® This decision
was upheld in even clearer terms in the Greek Maize case, where the ECJ
concluded that, where Community legidation does not specificaly provide any
pendty for an infringement or refers for that purpose to nationd laws, regulations
and adminigrative provisons, Art.5 (now Art.10) of the Tregty requiresthe
Member State to take al measures necessary to guarantee the gpplication and
effectiveness of Community law.

As can be seen, Member States crimina law has been adapted to serve
Community interests, and the ECJ has enunciated guiding principles of crimina
law enforcement in this context.

3.4.1.2.3 Regulations

Regulations sometimes refer to nationa law for the impaosition of sanctions.

In anumber of cases there exists adivison of work between the Member States
and the EC. The Member State congtitutes the sanction but regarding the
substantive law it refersto an EC regulation.™® A known exampleis fraud in
regard to subsidies. The operation of the Community in thisfield has been the
result of laxity of the Member States for an effective pend protection of its
goods.*’

Few regulations contain pendty provisions themselves. One exampleis Art.8 (1)
of the regulation on financing of the Common Agriculturd Policy, which says that
Member States must ensure the prosecution of irregularities and the reclamation

of the sums of money log.'*®

It can be observed that there exists atendency that the Community does not only
prescribe the necessary measures any more, but imposes- partly very detailed-
duties to inflict sanctions™®

The trangtion of the Community towards an intervention in enacting nationa pend
provisons of a specific content congtitutes qualitetively avery advanced step of
the EC engagement in the field of pena repression. This step can be explained
historicaly because of the efforts of the ECJ to present the sanctions of the
different regulations as ,,adminidrative fines* despite their more or less obvious
pend function, in order to overcome by this way the obstacle of the missing

crimina competence.°
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3.4.1.2.4 Directives

Up until now the Community mostly used an indirect way to protect its own
interests: it obliged the Member States through directives to punish certain
offences and Ieft it up to the nationa legidator, if he wanted to use pend or
administrative sanctions™* That the Community posses this kind of competenceis
accepted.'?

Directives leave the choice of forms and methods for achieving the desired results
up to Member States (Art.249 ECT). Sanctions will therefore never be included
in adirective. Some directives™ show that the competence of the Community
regarding directives only excludes the establishment of sanctions, aslong asthe
directive has alegd bass. With other words: the lacking competence of the
Community does not cover the whole criminal law but only the sanctions.™*

Some authors digpute this. They claim that a detailed description of the actus reus
would cregte de facto a crimina competence, which the Community does not
posses. ™ But thisis a question, which cannot be answered abstractly. It hasto
be decided for each individua case. The principle of proportiondity can thereby
be used as a guiding principle, whereby the burden of the Member States has to
be as dight as possible.

It should be noted that certain norms and standards for directives are established.
Asthe Greek Maize case™® showed, the principle of assmilation and
effectiveness bind the Member States in their implementation of the directive. The
nationa courts have the duty to apply nationd legidation, especidly implementing
legidation, in the light of the rlevant directives. The interpretation rule aso applies
in an anticipatory way, that is, dso before expiry of the time limit for
implementation a directive™’ but following the case law of the ECJ this duty is
limited by the generd principles of legd certainty and non-retroactivity. ™

This system is facing the problem thet, Snce the directive is only binding asto the
result to be achieved, but leaves to the nationd authorities the choice of form and
method, Member States transplant their duty in different ways and with different

intengty. Various authors assume that there are greet differences in the maximum
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punishments and in the infliction of punishments™® A reason for that is that the
amount of the pendty isbasicaly co-determined by the rules of the subgtantive
part of criminal law of the Member States. This generd part is quite different from
State to State and therefore leads to different sentences.®

3.5 Former attemptsfor harmonisation

In the padt, there have been attempts to harmonise the criminal law of Member
Statesin certain aress. If these had been successful, it would have led to the
exisence of Community crimind law.

Efforts of internationdisation of crimina law gppeared mainly after the Second
World War and their starting point was the ECHR. Other important conventions
of the Council of Europe*®* aswell asinternationa conventionsin generd,
especidly in modern times of internationa crime and globalisation dso belong to
the same fidd, while aform of internationdisation of crimind law isfindly the
recent establishment of the Permanent International Criminal Court.'?

In 1962 aworking party of government representatives was formed, which was
to study the matter at hand. Itstask wasto set out waysto provide for better
harmonisation of crimind law provisions in connection with the EEC, particularly
regarding fraud againg the Communities. The topics were: investigation and
prosecution of Community law, the pogtion of EC personnd in crimina
proceedings, and nationd sanctions for the enforcement of Community law. The
focus of attention was the combet of fraud caused by loopholesin EEC
legidation, especially fraud at the expense of the EEC budget. The work stopped
when France left the working party in 1966, thereby blocking the draft treaty. '
The main reason for France s withdrawal was the proposa to allow prosecution
and the execution of pend sentences in another Member State. In private law,
there exits a regulation on jurisdiction and recognition and enforcement of
judgementsin divil and commercia matter.***

In 1972 a new working group set to work. The need for a solution had not
diminished. Two draft treaties were submitted to the Council in 1976. One
concerned the crimind liability of EC civil servants, the other was a* Eurocrimes'
proposal, concerning protection by crimind law of the EC'sfinancid interests,
and the prosecution of violations of Community law.
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The European Parliament has continudly taken an active interest in the
Community law/crimind law rdationship. On behdf of the Legd Committee of the
European Parliament a Report was presented, which dedt with legal aspects of
this relaionship. Following this report a resolution was passed, in which the
European Parliament declared its support for the draft treaties presented and
urged the Commission to carry out further research in to problem areas, such as
the crimind lighility of legdl entitiesin Member States™® The European Parliament
requested for aligt of nationd implementing provisions, which include sanctions
for violations of Community law. Since then, not much has been heard of thislist
or the other items. Maybe because this could be considered as atask of
Sisyphus, for research would have to be done in dl Member States into the
implementation of hundreds (thousands?) of directives and regulations.**

The draft treaties were drawn back™’, but the Intergovernmental Conference on
European Political Union in Maadtricht has resulted in the crestion of a specific
legal basisin the Treaty text, in particular in Art.209a (now Art.280 ECT),'#®
which provides for the protection of the financid interests of the Community.

Inthe field of police and judicia co-operation, there was a developing body of
activity that anticipated the EU 3rd pillar: the so called TREVI process, set up in
1976 to facilitate European police co-operation againg terrorist violence, leading
eventually to the emergence of Europol and the Schengen regime of co-operation
as regards border controls constructed by a number of EC states. The thrust of
such developments was then swept into the new 3rd pillar range of activities
established by the TEU, enabling the formulation of policy and the adoption of
conventions on arange of European crimind law matters coming under the broad
umbrdlaof “justice and home affars*.**

In this connection even the set up of UCLAF and OLAF as (anti-) fraud unit can
be mentioned.*® The budget has set aside money for the combat of fraud.

A quite substantive proposa for a“model pend code for Europe”, dating from
1971, died an early death even within the Council of Europe.

The observed process of harmonisation of crimind law in the EU differsfrom
other relevant efforts, as for example in the Council of Europe. Thisis so, because
it takes place in the frame of a congtructed supranationa organisation. The
harmoni sation-process has firgt of dl different objects of reference. Here, oneis
interested not only in internationa forms of crimindity, but dso- or rather mainly-
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in the protection of specid lega goods of the EU itsdlf as a supranational
organisation. On the other hand, the process of harmonisation of crimind law in
the EU takes place with different lega instruments on the grounds of the relevant
possibilities that the Union has from its condtitutiond treeties, and especidly from
the Treaty of Amsterdam in the 3rd pillar. Findly, the harmonisation-processin
the fidld of crimina law is being advanced in practice within the EU with common
cooperation networks of penal repression, as for example Europol ™

3.6 Current changesin the Treaty of Amsterdam

3.6.1 Framework decisions

The Treaty of Amsterdam has redefined the 3rd pillar. Although crimind law co-
operation remains intergovernmenta in nature, it contains now norms, Art.29 11
No.3 and Art.31 e TEU, which provide for an approximation of rulesfor crimind
mattersin the Member States, including the possibility to establish minimum rules.
The procedure, which hasto be used for that approximation, isregulated in
Art.34 11 TEU. Paticularly interesting are the framework decisons, introduced by
Art.3411 b TEU. This new type of Council acts, which is placed somewherein
the middle between conventions and directives is expected to bring a significant
advancement in harmonisation procedures for crimind law inthe EU in
comparison to the dlassical instruments of the conventions.**?

One framework decision, thet is dready adopted, isthe Framework Decision on
Crimina protection againg fraudulently or other unfair anti-competitive conduct in
relation to the award of public contracts in the common market.**

These rules show a new development. Already in the gpproximation of rulesfor
crimina matters, arevauation of thisfield compared to earlier can be observed.
The old TEU did not congder crimind law at dl. This development waks dong
with asmplification of the procedure, which gopliesfirg of dl to framework
decisons. Before the Treaty of Amsterdam one would have needed a convention
with dl its problems which are stated above. Furthermore, since aframework
decison shdl only be binding upon the Member States as to the result to be
achieved but shdl leave the nationa authorities the choice of form and method,
this might encourage the readiness of its concluson. Compared to directives,
framework decisons represent aless drastic instrument because they are placed
in the 3rd pillar and follow therefore internationa, not Community rules. The
limitations of Member States sovereignty are therefore smaler.™
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3.6.2Art.2801V ECT

The Treaty of Amsterdam hasfor the firgt time established a competence for the
Council to adopt the necessary measuresin the fidd of the prevention of and fight
againg fraud affecting the financid interests of the Community. The areas covered
by Art.280 ECT fdl into two categories. externd and internd measures. The
former concernsthe fight againg fraud affecting the financid interests of the
Community in the Member States; the latter concerns the same kind of fraud
within the Community intitutions, bodies and agencies.™®

The question isif Art.280 IV ECT™* covers only sanctions with administrative
character or if the EC may act within the pend fidd aswdl now.

Some authors claim that Art.280 IV ECT only alows the use of non-pend
sanctions™®” They use as their main argument Art.280 |V (2) ECT. They argue
that the find clause was inserted in the Article for the very purpose of making it
plain that the Article was not meant to confer upon the Community any power to
enact crimina law, which did not previoudy exigt. Art.280 IV could only be used
to introduce supplementary measures, which did not concern the application of
national criminal law or the national administration of justice™®® They consider
Art.280 IV ECT asthefind statement that the Community has a competence
regarding administrative sanctions™*® Furthermore they emphasise that it should
not be forgotten, that historically there has been no intention of the Member
States to concede crimina power to the Community.*#°

The opposite opinion clamsthat Art.280 IV ECT grants the Community a partly
criminal law competence, which would apply on a complementary basis™** Ther
arguments are based on different aspects. Firgt of dl, one knowswdl the
technique, used in Community regulations, of sating expresdy for the attention of
the legidator that a measure does not have to be a“crimind law* measure. Those
who drafted Art.280 ECT knew this language and this technique. Equaly
reveding isthe terminology used in Art.280 IV ECT, which refers not to the
exigence of nationd law, but to its gpplication. It is known that it isusudly the
primacy of EC law, which makes nationd law ingpplicable. Guaranteeing the
gpplication of nationd crimind law presupposes therefore that there exists, and
that there could exigt in the future, Community legidation that could hinder nationd
| aN.142
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Additiondly, one could focus even closer on the wording. Firgt, the mention of
“nationa” pena law presupposes that there is going to be also another kind of
pend law which is not nationd, namely that there is going to be aso a Community
pend law. Secondly, according to the wording, the measures to be taken by the
Council shal not concern the gpplication of nationd crimind law; but it is obvious
that measures, which have no pend character, could not interfere with the national
crimind law. Consequently, the measures to be taken by the Council may aso
include pend measures. Thirdly, it isunlikely thet the national adminigtration of
justice would possibly be affected by the measures to be taken by the Council if
these measures were not of a pend character.®

Thereis aso a systematic argument. The first sentence of Art.280 IV ECT
requires the Council to guarantee an effective and equivaent protection of
financid interests of the EC and the necessary measures for the prevention and
fight againgt Community fraud includes crimina measures, in accordance with the
terminology and the system followed by the Treaty. When Art.280 || ECT
mentions “measures’ to fight fraud at the nationd levd, there is no doubt that this
expression relates to and is meant to include (nationa) criminal law.™ 1t would
therefore be strange if the same expression (“measures’), mentioned again in
Art.280 IV (1) ECT, apriori excluded every crimina messure.'*

There can dso be raised atdeologicad argument for such a complementary
Community power. How e se could the Council guarantee an effective and
equivalent fight againg fraud in and by the Member States - the latter’s
adminigration of crimind justice being responsible for the application of crimind
laws and, as the case may be, of Community regulations?%

Asaresult of the variety of arguments, the second opinion seems convincing. This
shows that we have moved from a Stuation where the protection of the financia
interests of the Community was an extraCommunitarian issue and was only
within the domain of the Member States to a Situation where, for the first time, the
Community has an active role to play in this protection.™*’

3.6.3 Directive

The new directive'*® on the criminal law protection of the Community’ s finandid
interests is based on the line of thought that Art.280 IV ECT grantsacrimind
competence to the Community. Thisis expresdy stated in the Explanatory

“Sopinellis, page 383
“4Zieschank, page 260
“*Delmas-Marty 2000, page 374
“*Tjedemann, page 385
“"Bacigal upo, page 370

“8see supplement A
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Memorandum™*® of the directive by underlining that “Art.280 IV ECT coversall
measures in the area of preventing and curbing fraud. It isin this context that the
second sentence specifies exceptions to this, o given the genera purpose of the
article, the second sentence can but be interpreted narrowly. The wording and the
legal context of the article do not preclude the adoption of measures setting
certain harmonisation objectives of acrimind type, provided that they do not
concern the gpplication of nationd crimina law or the nationa administration of
judtice.”

The Explanatory Memorandum further emphasises that the advantage of an act
adopted on the basis of Art.280 ECT isthat it affords the benefits that go with the
14 pillar Community legidation. Community law offers supervisory mechanisms
not available under the 3rd pillar, namely the power conferred on the
Commission, as guardian of the Treaties, and the powers of the ECJin this
context.

After afirst chapter lining out the purpose and some generd definitions, Chapter
I1 of the directive goes on to specify the conduct that damages the financia
interests of the Community, namely fraud, active and passve corruption, with
certain provisons on equa trestment, and money laundering, and requires
Member States to make crimina offences of such conduct. Chapters|il and IV
contain provisions on liability and pendties, including for bodies corporate.
Chapter V contains provisons on co-operation of nationd authorities with the
Commission and the find provisons.

3.7 Conclusion

The discusson if a European Crimina Law is desrable is surpassed by the actua
development. Generaly there exists a tendency towards a closer connection
between EC law and crimind law. The work with crimind law is getting more
offensive™ We are on the road towards a European crimina law space and
cannot turn around.

It isnow possible to talk in terms of an emergent “European crimina law space”,
athough its gructure is fragmented, complex and not especidly visble. Thereisa
largely cohesive and in some sense merged Council of Europe/EU/EC multilatera
system in exisence. This, cumulatively, supplies the framework for the emergent
(though as yet not very high profile) “European crimina law space”, but the fact
that the “European Criminal Law* is not quite homogeneous causes problems
with fundamentd principles of crimina law, namey with trangparency and lega
certainty.

“Explanatory Memorandum 1.2. in http://www.europa.eu.int/eur-
lex/en/com/dat/2001/en_501PC0272.html
0Jung, page 419
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4 | s harmonization necessary?

4.1 pro

Some authors clam that the globa chalenges of internationd crimindity cannot be
played alone hand by nationd authorities, but hasto be answered by co-
operation. The arising information- and risk-society supports the present tendency
that crimind systemsin Europe grow together. The digtribution of legidative action
on central and de-central organs, the mutud influence of these sysems aswell as
the co-ordination of the executive powers using these rules are closely connected.
Higtoricd, palitical, economic and cultura aspects influence the devel opment of
these factors. Out of this results the need for standardisation or even
harmonisation.™*

If the crimindity is not bound to nationa borders any more, then the officia
reaction may not be particularigtic elther. Oasis without or very mild crimind
sanctions dlure criminal tourism. Harmonised criminal law would solve thet
problem. ™ Gapsin the legd protection and the control of criminality demand
European standards and instruments as well as democratic needs, which are
expressed in the protection of human rights*>®

In spite of the greater uniformity resulting from the case law of the ECJ, the
disparities remain large between countries in areas as important as, for example,
the burden of proof, the degree of certainty required for a conviction, the
admissbility of written evidence or of previous statements made by the defendant,
and the extent of the right to silence. It is sometimes essentid to produce evidence
collected in one Member State before the lega authorities of another; but at
present, there is no generd rule to determine the conditions for the admissibility of
this evidence. Without aspiring to harmonise nationd laws completely, mutual
recognition of the admissibility of evidence is indispensable™

Theam, asitisgated in Art.29 TEU, to provide the citizens with a high levd of
safety within an area of freedom, security and justice isinterpreted by some
authors as pointing towards unification.

Blgieber 1997, page 380
2Sevenster, page 30

8Jung, page 418
™Delmas-Marty 1997, page 36
Sieber 1993, page 963
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4.2 contra

One could dlam that the am of fighting transnationd crimindity could be reached
easer, namely through an advanced co-operation on the basis of acceptance of
differences between the nationd laws, thus through confident co-operation of the
Member States on a basis of respect for nationd traditions."® On the other hand,
aswas pointed out already above™, thereis apolitical stagnation of a process
which, by adding protocols to conventions which are sgned but not rtified,
consds of building a paper wal againg a problem of crimewhichisvery red and

is expanding rapidly.

Partia tries for harmonisation bears some risks. Firg, there can be mentioned that
harmonisation could lead to alarge number of rules which could make the legd
finding more complex'>®, even though the aim of harmonisation should be to make
everything less complicated. Then, from aredigtic viewpoint, it has to be Sated
that harmonised crimina law would not lead automatically to acommon
goplication of the law. Especidly if harmonisation only takes place in the specid
part of the law, the substantive part stays applicable and keeps up the differences
between the Member States. The solution to these problems could lieina
upranational instance of apped.

Furthermore there is arisk that the agreement will be reduced to the smallest
common denominator. Thiswould include the danger that entrenched guarantees
would get lost. Apart from that, partial harmonisation could lead to a stronger
protection of supranationa objects of legd protection, which would lead to aloss
of coherencein the national legal order.™®

Asthe main argument, the sceptic towards harmonisation claims that the pend
code of a gtate expresses the nationd and culturd peculiarities. Thereisno
homogeneous European opinion of what condtitutes the right, rationa and socialy
reasonable crimind policy. Some of the countries trust in aharsh crimina policy
more than others. Only criminal codes, which had been grown out of nationa
tradition, could find the necessary acceptance.® To keep up the national identity
isthe main cause againg harmonisation.

On the other hand, it should not be overseen that there is quite some dispute
about the question, which rules bear the culture of agtate. Some think, it isthe
rules of the subgtantive part of crimind law because alot of specid lavs are
amilar in different gates. Other seesthe smilaitiesin the substantive part and
argues that the specia part of the crimind rules expresses the nationa and cultura

%Zieschank , page 263
Ysee23.2.

Delmas-Marty 1997, page 40
1597 eschank, page 268/269
®wWeigend, page 785
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peculiarities™® This surprising discord raises doubts regarding the thesis, that

crimind law isacharacterigtic product of a pecia culture,
4.3 different approaches

4.3.1 mor e intensive cooper ation

It isnot unredigtic to foresee further development in inter-state co-operation at
the European level and the logica end of this process would include: an obligation
of assstance, with little scope for discretion, and the disgppearance of traditiona
exceptions, such asthose based on military and fiscd condderations, the
possihbility of gates extraditing their own nationds, developmentsin the field of
mutua assstance; and, as mutua trust and understanding grow, transfer of
proceedings and the execution of sentences may become the rule rather than the
exception. All of thiswould imply a considerable smplification of procedure.’®?

On the other hand, the weaknesses of co-operation where shown already
above.'®

4.3.2 Assimilation

The assimilation principle means that the Member States” nationa laws on
infringements, the intent or result of which is unlawful curtailment of government
revenue or unlawfully acquired payments in the form of subsidies, refunds or
financid support, dso goply to unlawful curtailment of the revenue of Community
Ingtitutions or unlawful receipt of payments from these Ingtitutions. The same
applies to submitting false documents or making fase declarations with the intent
to curtail revenue or receive payment.

Assamilation is no synonym for harmonisation. The latter would mean uniform
offences and crimina sanctions in the Member States.™™

The principle of assimilation, taken up in 1989 in the Greek maize case'® on the
basis of Art.10 ECT, is now enshrined in Art.280 |1 ECT: “Member States shdl
take the same measures to counter fraud affecting the financia interests of the
Community as they take to counter fraud affecting their own financid interests”.

It should be noted that, while the principle of assmilation has the advantage of
amplicity in its formulation and itsimplementation, it does not guarantee

*lSevenster, page 64
®?Harding/ Swart, page 103
e 23.2.

1V ervaele, page 87
®xe24.1.22.
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effectivenessin crimind judtice. Assmilation is not able to solve the problem of
cross-border crimindity. The report drawn up by the Commission in November
1995 on the gpplication of Art.209 A (now Art.280 ECT) concluded that in the
future in certain areas, improvement on the assmilation option will only be able to
be made by harmonising nationd practice more closdy a the Community level.
This means that, in addition to the assmilation option, the options for co-
operation and harmonisation through closer integration of nationd practices must
aso be explored.®

4.3.3 Corpus Juris proposal

The Corpus Juriswas initiated by the Xxth Direction of the European
Commission for the protection of the Union financid interests. A group of eight
academic lawyers from different Member States were asked to produce
proposas, which would ded with the problem of EU budgetary fraud. The am of
this draft, that hes already been amended once,*®” was to congitute a basic
insrument of pend represson within the EU, even for the limited fidd of its
finandid interestsinitialy.®® For the first time, the judicid jurisdiction of the EU
would not only be that of supreme authority to whom national courts defer when
seeking interpreted legd guidance. The EU would become the actud, and single,
prosecuting authority in cases of sugpected budget fraud, with the right, through its
agents, both to conduct investigations into its suspicions and conduct trids within
al member countries according to its own rules of law as described in the Corpus
Juris

It should be observed that it was declared the thin end of the wedge, for asthe
seminar programmes states, it was conceived as an embryo of afuture European
crimina code”

The Corpus Jurisis divided into two parts. Part | set out certain acts of fraud,
corruption, market rigging and money laundering that would become crimina
offences throughout asingle legd area of the EU. Part 1l deals with procedure
and evidence and would creste an EPP respongble for the investigation and
prosecution of fraud on the EU budget.**

A problem the Corpus Jurisis facing is tha there would exist two different justice
systems in force indde the same jurisdiction. These two systems are far from
being homogeneous, as they are based on different ideologies and different
opinions of what arationd crimind policy islike.

D mas-Marty 1997, page 17/18

*known as the proposals of Florence, which have not been published yet officially
198K aiafa-Gbandi, page 255

nttp://wwww.euroscep.dircon.co.uk/corpus3.htm
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With the adoption of the above-mentioned directive'’, the Corpus Juris proposal
died, except the discussions around an EPP.

4.3.4 A Model Penal Code

Theideaof aModd Pena Code wasfirgt introduced in 1971 in the Council of
Europe but the result of the discusson was negative. No advantage could be
found in the harmonisation of crimind law as such. 22 years later the idea.came
up again.*” It should solve the problem of the increasing freedom of movement
for criminals but il closed borders for the prosecution. The promoters of the
Modd Pend Code see the only way out from the problems caused by the
European integration through even further integration.

A Modd Pend Code would represent an idea covering the whole substantive
crimind law. It is not thought to be binding. Hexible deviations from the model are
dlowed. Itsam isto offer an orientation.'” A Model Penal Code can
recommend minimum standards and leave space for further supplementary rules.
Furthermore it could contain a“maximum list”* to avoid over-crimindization. So
while the Corpus Juris strives after harmonisation, a Model Pend Code would
only offer orientation.*”

Since amodd pend code is normaly not binding, it is much easier to agree onit.
The nationd legidator has the possihility to deviate from the modd rules, for
example to keep nationd particularities. On the other hand, because of its
flexibility the harmonising effect is much smdler than the one of binding
conventions or EC directives, but mode rules can il have quite aharmonising
effect because the development of aModd Pena Code would create a better
understanding for other nationdl legal systems*”® The creation of aMode Pend
Code can be seen as a“ soft* way of harmonisation.

Here again exigts the risk that the Member States only agree on a dogmatic
minimum program and that the program, on which it is politically easiest to agree-
the program of strengthened repression-, would keep the upper hand.*”

12 0e2.6.3.

13Sieber 1997, page 369
Jung, page 423

% Jung, page 423

"°Sigber 1997, page 378
""\Weigend 1993, page 792
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4.4 Legal basisfor harmonization

A ruleto remember is set out in Art.5 ECT according to which the Community
possesses only the power conferred upon it by the Treaty and, moreover, that for
powers thus conferred relating to areas which do not fdl within its exclusve
competence, the Community must respect the principle of subgdiarity. This means
that for any Community action the ingtitution concerned must be able to point to a
specific legd basis to support its action, and moreover be able to judtify, when it
has no exclusive power, that the action proposed cannot be better achieved by
the Member States.

44.1Art.2801V ECT

Art.280 IV ECT cannot provide the proper legd basis for a harmonisation of
crimina law because thefidd it coversis not wide enough. It can only be used in
the framework of the Community’s financid interests.

442 Art.95 ECT

It should be considered further, if Art.95 ECT could be used. It was proposed as
alegd badsregarding the protection of the financia interests of the Community.
Then the measures should have asther object the establishment and functioning
of the internd market within the meaning of Art.95 ECT; but even if it seems clear
that the Community budget is essentid for the continued existence of the
Community, and that the Community is essentia to ensure the continued existence
of theinternd market, case law holds that thisis not to be used to legidate on
matters which are redly only ancillary to the functioning of the single market.*”® If
Art.95 ECT cannot provide a proper legal basis for protectionary rules of the
financid interests of the EC, it definitely cannot provide the sound legd basis for
harmonisation of crimind law in generd.

443 Art.308 ECT

Nor could a competence be based upon Art.308 ECT as a necessarily
supplementary engagement of the Community fulfilling the gods of the common
market according to the implied power theory, which has been developed from
the ECJ. Although it looks like a“ catch-dl“ provision, it is generdly taken as only
enabling the Community to enact legidation faling within the broad outlines of the
powers of the Community as conferred by other articles. The activity of the
Community within the frame of Art.308 ECT presupposes afidd, for which the
Community has aready been competent.*”

178
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4.4.4 Art.34 (2d) / Art.40 TEU

Since crimind law is, following these consderaions, not covered by the ECT yet
(except the new directive), | consider the 3¢ pillar as the right framework to look
for alega bassto harmonise crimind law.

In order to bring adraft like the C.J. or any other Smilar proposition for
harmonisation in force, the way to be followed could be the procedure of Art.34
(2d) TEU, namely the recommendation of a convention established by the
Council, which the Member States would have, then, to adopt according to their
respective congtitutional requirements™®® An dternative as a valid legd basis for
such afar-reaching crimina reform could be found in Art.40 TEU that would
permit some Member States to establish acloser form of co-operation in thefidd
of combating transborder crimes.

45 Conclusion

The quedtion isif improved crime prevention, increased risk of getting caught, and
international police co-operation and development of court procedures could be
more effective Srategies, than new crimina codes in combating crimes. But it
cannot be denied that most triesaiming in that direction were not redlly successtul.

The free movement of people, capital and services within the European Union has
made it necessary to create a“European legd space” in crimind justice, in which
the decisions of the crimind courts of one Member State are automatically
recognised in another, and in which certain universal rules gpply- particularly
about obtaining and using evidence. Harmonisation may thereby well be a
worthwhile god in some areas, and it may be argued that in that covered by the
ECHR it should be accepted as amatter of principle.

Inthe end it dl comes down to theright balancing of controversa principles:
efficiency and therule that crimind law isthe ultimate ratio, smplicity and variety,
unification and protection of culturd differences.

Crimind law may not be used as the driving force to achieve palitica unification;
crimind law should rather be the outcome of such unification.

It can be argued that it is a good idea to try harmonisation in the area of
Community fraud- as it happened through the directive. This can be consdered as
apilot project. Following that, gradudly the jurisprudence and the lega

academics could develop a subgtantive part for crimina law.

180K aiafa-Gbandi, page 259
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5 Future Perspective: A European
Public Prosecuter ?

5.1 Traditions

In Europe we face two completdy different legd traditions regarding prosecution.
On one side, an accusatorid tradition, which alows private prosecution and
structures prosecution as a duel between two parties (the prosecution and the
defence) carried out before an impartiad and neutral judge, who does not
participate in an active manner in the search for evidence. The only job of the
prosecutor is to prosecute using the evidence the police gave him.*®*

The other tradition isinquigitorid, relying on the active search for truth by the
authorities representing the state and having responsibility for the investigation. In
practise, the power of investigation is shared between the Public Prosecutor and
the judge. Thisjudge acts not only as an investigator but is aso responsible for
certain judicid decidons (including, eventudly, remandsin custody and
supervision orders).

The two different procedura models have the same fundamenta objectives. to
find the truth, to punish the guilty, and not to impact adversely on the innocent.

Both models have evolved in time and their origind fegtures have become
overlad. The 15 naiond crimind judtice systems are increasingly converging,
thereby weakening the traditiond oppostion between the Anglo-Saxon and
continental policing models. The centrd direction that seemed to be the key-
characterigtic of most continenta systems has become more diffuse dueto a
growing emphasis on localy and regiondly determined intervention, while the
Anglo-Saxon system of Community policing has been chalenged by the repeated
credtion of new central structures.*® This evolution was partly spontaneous and
partly because the 15 EU Member States are members to the Council of Europe,
under whose auspices the ECHR and the jurisprudence of the ECHR devel oped
guarantees of fair trial.’® The resuilt of this evolution is that the national systemsin
force in Europe have become more compatible than they were previoudy.

181
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5.2 Green book

The directive aone cannot be the solution for the problems of transnationa
crimindity regarding the financid interests of the Community. The prosecution is
gill bound to the nationd borders. Therefore worked the Commission on the
thought of an EPP and presented a green book, discussing thisidea. It was first
brought up in the Corpus Juris proposal, which was mentioned before, to be set
out in anew Art.280a

Right now, the Stuation can be described as follows: OLAF carries out the
preparatory stage of internd investigations within the Community inditutions.
When those investigations et gppear acts which may give rise to crimind lidbility,
OLAF mugt transfer the investigation for those aspects of the fileto the judicid
authorities of the Member States where the Community ingtitution involved is
located. Such authorities will then be confronted with the immunity of personsand
premises pertaining to the Community and will have to gpply for permisson from
the Community to carry out hearings, saizures, on-the-spot investigations and the
like.!®

Furthermore, fraud committed at a supranationd level posses unique problems for
prosecutors at anationd level where dements of the crime are committed in
various Member States and where no nationd authority has complete jurisdiction,
either to investigate or prosecute the fraud and recover funds. A mgor obstacleis
the lack of common standards of evidence, which prevents Member States from
accepting evidence gathered in other Member States. Evidence must be sought
by commission rogatory (which means that each Contracting State shdl request
from any other Contracting State to undertake in its territory rogatory action with
respect to any judicial procedures'®), a process which is usualy sow and often
completdy ineffective’®” The sharing of information is difficult between law
enforcement authorities, local and nationa police forces do not cooperate
effectively enough to enable them to catch organised criminas from the other sde
of nationd frontiers'®®

This Stuation is dready beginning to be solved with the Amsterdam Tresties and
in trying to make the EU into an area of freedom, security and justice. Cross-
border co-operation has increased consgderably in the last ten years. The tasks
and powers of Europol have been increased; OLAF and the EIN have been set
up. But much more gill needs to be done.

Thereforeit is proposed to turn over those matters to an EPP. The EPP would be
based on the principle of European territoridity: in the preparatory stage prior to a

¥ se02.6.3.
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ruling (investigation and prosecution), the largely decentralised EPP would enjoy
identical powersin the fifteen countries of the Union (directing investigetions,
overseeing judicia procedures), while offences committed anywhere on Union
territory would dicit the same responses. The EPP would be independent of both
nationd authorities and Community ingitutions would have arddively low-key
central structure and would enlist the services of delegated European prosecutors
(selected by each Member State from among its nationa prosecutors). He would
be authorised to take up cases on his own initiative and would be required to
investigate al substantive evidence.™® An EPP would be focused on fraud on the
Community budget whomever it was committed by.

Paliticdly, is seems obvious that the main obstacle to the crestion of aEPP isthe
fact that nationd authorities would lose a part of their autonomy with regard to the
beginning, conduct and conclusion of crimind prosecutions. It would knock a
dent in the nationd sovereignty of the Member States, even though the dent the
EPP would make would be minima, because he would ded with only asmall
minority of cases.*®

At the legd level, the main obstacle to the crestion of a European Public
Prosecutor sems for the separation of European legd systemsinto two
completely different traditions. Furthermore it has to be remembered, thet the
EPP would only work within the Community; but eements of the offence may
occur in third states, both in cases of subsidy fraud and customs fraud. Witnesses,
evidence and assets may be Situated outside the Union. The EPP would not be
able to request mutual assstance from countries outside the European Union.

On the other hand, attention must be drawn to the problems of co-operation,
which were stated above.™* None of the European judicial co-operation
indrumentsis as yet operationd, whilst fraud is gaining ground and crimind
networks are increasingly organised. Furthermore these instruments are not
adapted to fight againgt organised crime. They were meant to combat individua
fraud. Under these conditions, a solution must be sought at the Community levd,
focusing on vertical co-operation. The cregtion of a European “judicial“ space
presupposes the participation of “judicia® authorities'* The establishment of an
EPP would enable solutions to be found, &t least in part, to the problems of
juridiction, of offences condtituting a crime in the country seeking extradition and
in the country holding the accused and of delay. The energies and resources of
prosecutors must be united, not dispersed, when they have to cope with highly
organised crime.!*

nttp://www.euroscep.dircon.co.uk/corpuss.htm
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Another aspect should not be forgotten when thinking about closer co-operation
or even the creation of an EPP. Increased international co-operation between
authorities tends to disturb the fragile balance between prosecution and defencein
acrimind case. In this respect, the accused will have to acquire his own rights to
co-operation, to the extent necessary for his defence (for instance, the right to
compel the attendance of witnesses from abroad). The logical end here would be
agtuation in which nationd borders are no longer obstacles for the defencein a
crimina case either.™*

The creation of an EPP would imply an amendment of the ECT. Such an
amendment would have to be ratified by each of the Member States according to
the procedure required by the Tresties.

5.3 Alternative solution: Eurojust

The European Council held a specid meeting on 15 and 16 October 1999 in
Tampere on the creation of an area of freedom, security and justice in the
European Union.**

Asareault of thefact that criminds must find no way of exploiting differencesin
the judicid systems of Member States, it was proposed that a unit “ Eurojust*
should be established. On 19 July 2000 the Council of the European Union
decided to set up Eurojust.”® It was finally created on 6 December 20011 Itis
composed of nationd prosecutors, magistrates or police officers of equivaent
competence, detached from each Member State according to its legal system.
They will a the same time continue as members of the nationa organisation from
which they come.

Eurojust has the task of facilitating the proper co-ordination of national
prosecuting authorities and of supporting crimind investigations in organised crime
cases, hotably based on Europol s anadyss, as well as co-operating closely with
the EIN.'® The EJN is a decentralised network between EU lawyers and judges
working on crimind cases and tries to help them exchange informetion rapidly and
effectively, whereas Eurgjust isa centrd unit. It will increase, peed up and
improve judicia co-operation- the co-operation between lega systems and
nationa courts that enables criminds to be caught and tried quickly, fairly and
efficiently in cross-border cases. It will be able to give immediate legd advice and
assigtance in cross-border cases to the investigators, prosecutors and judgesin
different Member States. It will aso handle letters rogatory.**® Eurojust will be,
above dl, an instrument to reinforce the co-operation between the judges and the

YHarding/Swart, page 103
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prosecutors of each Member State in order to guarantee the rights and freedom
of the European citizens as awhole?®

Art.2 (2) of the Council decison expressesthet ,,it shal be the task of the liaison
officers a Eurgjust:

(8 to provide invedtigating authorities of other Member States aswell asthe
Commission of the EC and Europol with information on relevant substantive and
procedura law of the State from which they have detached or indicate an
appropriate body for such information,

(b) subject to the law of their State of dispatch, to provide judicid authorities and
other authorities responsible for crimind investigations as well as the Commission
and Europol with information on the postion regarding investigations and any
judgementsin criminal matters or arrange contacts with the investigating body in
their State of digpatch,

(©) in cases where investigations are in progress in two or more Member States
into offences which are connected, to provide support for the co-ordination and
conduct of joint investigetions,

(d) to provide legd advicein support of Europol swork of analyssif so
requested,

(e) in further treaty negotiations on extending the powers of Europol, to ddiver
expert opinionsin judicid support of Europal if so requested,

(f) to exchange experience of weak points in the cross-border combating of crime
and the combating of crimind offences againg the financid interests of the Union.”

Furthermore, Art.5 (1) obliges Eurojust to update continuoudy the documentation
on currently applicable legd insruments issued by the European Judicia Network
and supplement it with indications regarding the trestment of problem casesin
judicid legd assstance and particular procedura provisions of the Member
States.

In view of the multitude of treaties and protocols which are aso to be applied in
the future, together with their differing degrees of declarations and reservetions,
nationa problems of competence, the requirement to produce the necessary
judicia/public prosecutor’ s decisions rapidly, increasingly frequent occurrence of
conflicts of jurisdiction precisely in the area of organised crime and not least in
view of the documentation and language difficulties, there is a need for alegd
documentation and clearing agency (Eurojust) corresponding to Europol and
tallored to judicid requirements. This agency will exist dongside Europol and
would aso cooperate with Europol . %

Eurojust marks a further qualitative step in closer judicid co-operation and goes
beyond the current and potential work of the European Judicial Network.
Establishing a centrd round table of liaison officers and magistrates will probably

2 ttp://hugin. ub.lu.se/cgi-bin/ftxt/ebsco/html 2838508/01914545
“lschomburg, page 59/60
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have a certain added value. It will be easer to communicate within ateam
working in ajoint office than among decentralised contact pointsin the Member
States, evenin the light of improved technical means of communication. A centrd
office can d 0 increase codt-€fficiency, facilitate the building up of a collation of
relevant documents and guarantee that specidists with expertisein judicia co-
operation are available a any time.®*

In the Commission’s opinion, Eurojust should be more than a documentation and
informeation centre providing advice on abdtract leve. This unit should be involved
inindividua crimind investigations. It could track down and reved apossible
hidden correlation between cases and investigations, which often cannot be easily
identified a the nationd level.”* Thiswould point in the direction of an EPP.

5.4 Conclusion

One may presume that establishing Eurojust is astep in the right direction without
getting too far. A specific judicid liaison office would a the same time conditute a
starting-point for the separation of powersin Europe, without obliging States to
cede sovereignty at a point where they are (till) unable and/or unwilling to do so
with regard to pan-European co-operation. But with regard to the problems of
transborder crime, which the Community is facing now, it can be consdered as
not avoidable that the EC is heading towards an EPP.

“%http://europa.eu.int/cel ex/cgi/sga _rgst?SESS=18352! CTX T=7!UNIQ=7! APPLIC=celex
“Shttp://europa.eu.int/cel ex/cgi/sga _rgst?SESS=18352! CTX T=7!UNIQ=7! APPLIC=celex
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Supplement A

ART.280 IV

THE COUNCIL, ACTING IN ACCORDANCE WITH THE PROCEDURE
REFERRED TO IN ART 251, AFTER CONSULTING TH ECOURT OF
AUDITORS, SHALL ADOPT THE NECESSARY MEASURESIN THE
FIELDS OF THE PREVENTION OF A FIGHT AGAINST FRAUD
AFFECTING THE FINANCIAL INTERESTS OF THE COMMUNITY
WITH A VIEW TO AFFORDING EFFECTIVE AND EQUIVALENT
PROTECTION IN THE MEMBER STATES. THESE MEASURES SHALL
NOT CONCERN THE APPLICATION OF NATIONAL CRIMINAL LAW
OR THE NATIONAL ADMINISTRATION OF JUSTICE.

2001/0115 (COD)

PROPOSAL FOR A DIRECTIVE OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL ON THE CRIMINAL-LAW PROTECTION
OF THE COMMUNITY'SFINANCIAL INTERESTS

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treety establishing the European Community, and in
particular Article 280(4) thereof,

Having regard to the proposa from the Commission, [12]

[121 0JC

Having regard to the opinion of the Court of Auditors, [13]

[13]1 0JC

Acting in accordance with the procedure referred to in Article 251 of the Tresty,
Whereas.

(1) Theindtitutions and the Member States attach great importance to the
protection of the Community's financid interests and to the fight againgt fraud and
any other illegd activities that damage Community financid interests. The
protection of the Community's financid interests concerns not only the
management of budget gppropriations, but extends to all measures affecting or
lisble to affect its assets. All available means must be deployed to fully attain these
objectives, in view of the legidative power devolved to the Community levd,
while maintaining the current disiribution and balance of responsibilities between
the nationd and Community levels.

(2) Crimind law in the Member States needs to make an effective contribution to
protecting the Community's financid interests.

(3) Theingtrumentslaid down on the basis of Chapter V1 of the Tresty on
European Union concerning the protection of the European Communities financiad
interests, namely the Convention of 26 July 1995 [14] and the Protocols of 27
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September 1996, [15] 29 November 1996 [16] and 19 June 1997, [17] contain
severd provisons on coser dignment of crimind law in the Member States and
on improving cooperation between them. As these instruments have not been
ratified by al Member States, their entry into force continues to remain uncertain.
[14] OJ C 316, 27.11.1995, p.48.

[15] OJC 313, 23.10.1996, p.1.

[16] OJ C 151, 20.5.1997, p.1.

[17] OJC 195, 25.6.1997, p.1.

(4) Under Article 280 of the Tresty it is possible to include in a Community
legidative act any provisons of these instruments that do not concern the
application of nationd crimind law or the adminidiration of justice in the Member
States.

(5) In many cases, fraud involving Community revenue and expenditure is not
restricted to a Single country, but is often the work of organised crimina
networks.

(6) Since the Community's financia interests can be damaged or threstened by
acts of fraud, corruption or money laundering, common definitions of these types
of conduct need to be adopted in order to protect these interests.

(7) Changes need to be made, as appropriate, to nationa legidation to make
corruption involving Community officials or other Member States civil servantsa
crimina offence. As regards Community officias, these changes to nationd
legidation must not be redtricted to acts of active and passive corruption, but must
aso cover other offences affecting or liable to affect Community revenue or
expenditure, including offences committed by or directed towards people with
powers a the highest level.

(8) Acts of fraud, corruption and money laundering need to be made punishable
crimind offences. Member States determine the crimina pendties gpplicable to
offences under the nationd provisons adopted pursuant to this Directive, without
pregjudice to the impaosition of other pendties in certain gppropriate cases, and
make provision for custodia sentences, at least in cases of serious fraud. They
take whatever measures are required to ensure that these penalties are applied.
The pendties must be effective, proportionate and dissuasive.

(9) Businesses play an important role in areas financed by the Community and
people with decison-making power in businesses should not avoid crimina
ligbility in certain circumstances.

(10) The financid interests of the Community can be damaged or threatened by
acts committed in the name of bodies corporate.

(12) Changes need to be made, as appropriate, to national legidation, so that
bodies corporate can be held respongible for acts of fraud, active corruption and
money laundering committed in their name that damage or thresten to damage the
finandd interests of the Community.

(12) Changes need to be made, as appropriate, to national legidation to make it
possible to confiscate the proceeds of acts of fraud, corruption and money
laundering.

(13) For the purpose of ensuring effective action againgt fraud, active and passve



corruption and the money laundering that goes with them damaging or ligble to
damage the Community's financid interests, thereis aneed to lay down measures
for cooperation between the Member States and the Commission. This
cooperation involves processing of persona data and in particular the exchange of
information between the Member States and the Commission and between the
Commission and non-member countries. This processing must comply with the
rules on the protection of persona data, notably Directive 95/46/EC of the
European Parliament and of the Council of 24 October 1995 on the protection of
individuas with regard to the processing of persona data and on the free
movement of such data[18] and Regulation (EC) No 45/2001 of the European
Parliament and of the Council of 18 December 2000 on the protection of
individuals with regard to the processing of persona data by the Community
ingtitutions and bodies and on the free movement of such data [19] and the
relevant rules concerning the confidentidity of judicia investigeations.

[18] OJL 281, 23.11.1995, p. 31.

[19] OJL 8, 12.1.2001, p. 1.

(14) Those Member States who have yet to ratify the instruments laid down on
the basis of Chapter VI of the Treaty on European Union concerning the
protection of the European Communities financid interests should do so
forthwith, so that the provisons not faling within the scope of Article 280(4) of
the Treaty (namely jurisdiction, judicia assstance, transfer and centralisation of
prosecutions, extradition and enforcement of judgments) can aso enter into force.
(15) Thisact, which sets out to dign nationd legidation as regards the crimind-
law protection of the Community's financid interests, repects the fundamenta
rights and observes the principles recognised in particular by the Charter of
Fundamenta Rights of the European Union,

HAVE ADOPTED THIS DIRECTIVE:

Chapter | Purpose and definitions

Article 1 Purpose

The purpose of this Directive is to bring the Member States legidation closer
together as regards the crimina-law protection of the financia interests of the
Community.

Article 2 Definitions

For the purposes of this Directive:

1) 'officid’ shdl mean any Community or nationd officid, including any nationd
officia of another Member State;

2) 'Community officd’ shal mean:

- any person who is an officia or other contracted employee within the meaning
of the Staff Regulations of officias of the European Communities or the
Conditions of employment of other servants of the European Communities,

- any person seconded to the European Communities by the Member States or
by any public or private body who carries out functions equivaent to those
performed by European Community officias or other Community servants.
Members of bodies set up in accordance with the Tregties establishing the
European Communities and the staff of such bodies shdl be trested as
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Community officds, inesmuch as the Staff Regulations of Officias of the
European Communities or the Conditions of employment of other servants of the
European Communities do not apply to them;

3) 'nationd officid’ shal mean any person with the status of ‘officid’ or ‘public
officer' as defined in the nationd law of the Member State for the purposes of the
gpplication of that Member State's crimind law.

Neverthdess, in the case of proceedingsinvolving an officid from one Member
State indtituted by another Member State, the latter shal not be bound to apply
the definition of 'nationa officia’ except in so far asthat definition is competible
with its netiond law;

4) 'legd person’ shdl mean any entity having such status under the gpplicable
national law, except for States and other public bodies exercisng state authority
and public internationa organisations.

Chapter |1 Offences

Article 3 Fraud

1. For the purposes of this Directive, fraud affecting the Community's financia
interests shal consgt of:

(8 in respect of expenditure, any intentiona act or omission relating to:

- the use or presentation of false, incorrect or incomplete statements or
documents, which has asiits effect the misappropriation or wrongful retention of
funds from the genera budget of the Community or budgets managed by, or on
behdf of, the Community,

- non-disclosure of information in violation of a specific obligation, with the same
effect,

- the misuse of such funds for purposes other than those for which they were
origindly granted;

(b) in respect of revenue, any intentional act or omisson relating to:

- the use or presentation of false, incorrect or incomplete statements or
documents, which has the effect of unlawfully reducing the resources of the
generd budget of the Community or budgets managed by, or on behdf of, the
Community,

- nondisclosure of information in violation of a specific obligation, with the same
effect,

- misuse of alegaly obtained benefit, with the same effect.

2. For the purposes of this Directive, serious fraud shall consist of any case of
fraud as defined in paragraph 1 and involving a minimum amount set in each
Member State. This minimum amount may not be more than 50 000 euros.
Article 4 Corruption

3. For the purposes of this Directive, passive corruption shal consst of the
deliberate act on the part of an officid, whether directly or through an
intermediary, of requesting or recelving advantages of any kind whatsoever, for
themsalves or for athird party, or accepting a promise of such an advantage, as
inducement to breach their officia obligations and carry out or refrain from
carying out an officid duty or an act in the course of their officid dutiesin away
that damages or islikely to damage the Community's financid interests.

46



4. For the purposes of this Directive, active corruption shall consst of the
deliberate act of promising or giving, directly or through an intermediary, an
advantage of any kind whatsoever to officids, for themsalves or for athird party,
as inducement for them to breach their officia obligations and carry out or refrain
from carrying out an officia duty or an act in the course of their officid dutiesin a
way that damages or islikely to damage the Community's financid interests.
Article 5 Equd trestment

1. Member States shdl take the necessary measures to ensure that in their
crimina law the descriptions of the offences congtituting conduct of the type
referred to in Article 3 of this Directive where committed by their nationd officias
in the exercise of their duties gpply in the same way where such offences are
committed by Community officidsin the exercise of their duties.

2. Member States shdl take the necessary measures to ensure thet in their
crimina law the descriptions of the offences referred to in paragraph 1 of this
Article and in Article 4 where committed by or in repect of their government
ministers, eected members of their parliamentary assemblies, members of their
highest courts or members of their nationd audit body in the exercise of ther
functions apply in the same way where such offences are committed by or in
respect of members of the Commisson of the European Communities, the
European Parliament, the Court of Jugtice or the Court of Auditors of the
European Communitiesin the exercise of ther duties.

3. Where aMember State has enacted special legidation concerning acts or
omissons for which government ministers are responsible by reason of their
gpecid political pogtion in that Member State, paragraph 2 may not gpply to such
legidation, provided that the Member State ensures that Members of the
Commission of the European Communities are dso covered by the crimind
legidation implementing Article 4 and paragrgph 1 of this Article,

4. This Directive shal gpply without prejudice to the provisons on the lifting of the
immunities contained in the Treety, the Protocol on the Privileges and Immunities
of the European Communities, the Statutes of the Court of Justice and the texts
implementing them.

Article 6 Money laundering

1. For the purposes of this Directive 'money laundering' shall consst of the types
of conduct listed below involving the proceeds of fraud, at least in serious cases,
and of active and passve corruption asreferred to in Articles 3 and 4, where
committed deliberately:

(8) the conversion or transfer of property, knowing that such property is derived
from crimina activity or from an act of participation in such activity, for the
purpose of concedling or disguising theillicit origin of the property or of assisting
any personsinvolved in the commission of such activity to evade the legd
consequences of thelr action,

(b) the concealment or disguise of the true nature, source, location, digposition,
movement, rights with respect to, or ownership of property, knowing that such
property is derived from crimind activity or from an act of participation in such
activity,
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(c) the acquigition, possession or use of property, knowing, at the time of receipt,
that such property was derived from crimina activity or from an act of
participation in such activity,

(d) participation in one of the acts listed in the three preceding indents and
association for the purpose of committing the act.

2. Money laundering shal be regarded as such even where the activities which
generated the property to be laundered were perpetrated in the territory of
another Member State or in that of athird country.

Artidle 7 Duty to crimindise

1. Member States shall take the necessary measures to transpose the provisons
of this Chapter into their nationa criminal law in such away that the conduct
referred to therein condtitutes criminal offences.

Member States shdl take appropriate measures for the purpose of establishing,
on the bagis of the objective factua circumstances, when such conduct is
deliberate.

2. Member States shdll take the necessary measures to ensure that the intentional
preparation or supply of false, incorrect or incomplete statements or documents
having the effect of fraud as referred to in Article 3 conditutes acrimind offence if
it isnot dready punishable as aprincipa offence or as participation in, ingigation
of, or attempted commission of such fraud.

Chapter 111 Ligbility

Article 8 Crimind liability of heads of businesses

Member States shall take the necessary measuresto alow heads of businesses or
any persons having power to take decisions or exercise control within abusiness
to be declared crimindly liable in accordance with the principles defined by their
national law in the event of conduct as referred to in Chapter 11 on the part of a
person under their authority acting on behaf of the business.

Article 9 Liability of bodies corporate

1. Member States shall take the necessary measures to ensure that bodies
corporate can be held liable for fraud, active corruption and money laundering as
referred to in Chapter |1 and committed for their benefit by any person who hasa
leading position within the body corporate, whether acting individualy or asa
member of an organ of the body corporate, based on:

- apower of representation of the body corporate, or

- an authority to take decisions on behdf of the body corporate, or

- an authority to exercise control within the body corporate,

aswell asfor involvement as accessories or ingtigators in such fraud, active
corruption or money laundering or the attempted commission of such fraud.

2. Without prgjudice to paragraph 1, Member States shall take the necessary
measures to ensure that a body corporate can be held liable where the lack of
supervision or control by a person referred to in paragraph 1 has made possible
the commission of an act of fraud, active corruption or money laundering for the
benefit of that body corporate by a person under its authority.
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3. Liahility of abody corporate under paragraphs 1 and 2 shdl not exclude
crimina proceedings againgt natural persons who are perpetrators, ingtigators or
accessories in the fraud, active corruption or money laundering.

Chapter IV Pendties

Article 10 Pendties on natura persons

Without prejudice to the provisions of the second paragraph, Member States
shdl take the measures necessary to ensure that the conduct referred to in
Chapter 11 aswell asinvolvement in such conduct as an accessory or ingtigator
and, with the exception of the conduct referred to in Article 4, the attempted
commission of acts involving such conduct are punishable by effective,
proportionate and dissuasive crimind pendlties, including, at least in cases
involving serious fraud, custodia sentences.

However, in cases of minor fraud involving atotal amount of lessthan 4 000
euros and not involving particularly serious circumstances under itslaws, a
Member State may provide for pendties of a different type from those laid down
in the first paragraph.

Article 11 Pendties on bodies corporate

1. Member States shall take the necessary measures to ensure that a body
corporate held liable pursuant to Article 9(1) is punishable with effective,
proportionate and dissuasive pendties, which shal include crimind or non-
crimind fines and may include other pendties such as:

(8 excluson from entitlement to public benefits or ad;

(b) temporary or permanent disguaification from engaging in business activities,
(©) placing under judicid supervison;

(d) ajudicid winding-up order.

2. Member States shall take the necessary measures to ensure that a body
corporate held ligble pursuant to Article 9(2) is punishable by effective,
proportionate and dissuasive pendties or measures.

Article 12 Confiscation

Member States shal take the necessary measures to enable the seizure and,
without prejudice to the rights of bonafide third parties, the confiscation or
removal of the instruments and proceeds of the conduct referred to in Chapter 11
or property the value of which corresponds to such proceeds. Any instruments,
proceeds or other property seized or confiscated shall be dedlt with by the
Member State in accordance with its national law.

Chapter V Find provisons

Article 13 Cooperation with the European Commisson

1. Aspart of the cooperation with the Commission on fighting fraud, corruption
and money laundering as referred to in Chapter 11, Member States shdll take the
necessary measures to enable the Commission to provide al the technica and
operationa assstance required to facilitate the coordination of investigations
undertaken by the rlevant nationd authorities.

2. Member States shall take the necessary measures to enable the relevant
authorities in their countries to exchange information with the Commission for the
purposes of facilitating the establishment of the facts and ensuring effective action
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againg the conduct referred to in Chapter 11. Such measures shall require the
Commission and the competent nationa authorities to take account, in each
Specific case, of the requirements of confidentiaity of investigations and protection
of personal data.

3. Any processing of persond data by the Commission and the Member States
pursuant to this Directive must be in compliance with Directive 95/46/EC of the
European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of persond data and on the free moment
of such data and with Regulation (EC) No 45/2001 of the European Parliament
and of the Council of 18 December 2000 on the protection of individuas with
regard to the processing of persond data by the Community inditutions and
bodies and on the free movement of such data

4. In order to safeguard the confidentidity of judicid investigations and in
connection with the exchange of information under paragraphs 1 to 3:

(i) the Member State supplying information to the Commission is entitled to lay
down specific conditions for the use of such information by the Commission and
by any other Member State to which thisinformation might be transmitted;

(ii) in the event of disclosure to any other Member State of persond data it has
obtained from a Member State, the Commission shdl inform the Member State
which supplied thisinformation of the disclosure;

(ii1) before disclosing to athird country persona data which it has obtained from a
Member State, the Commission shall obtain an assurance that the Member State
which supplied the information has authorised this disclosure.

Article 14 Domestic law

Nothing in this Directive shdl prevent Member States adopting or maintaining, in
the field covered by this Directive, more stringent provisons in their domestic law
for the purpose of effectively protecting the financid interests of the Community.
Article 15 Trangposition

1. The Member States shdl bring into force the laws, regulations and
adminigrative provisons necessary to comply with this Directive no later than 31
December 2001.

Such measures adopted by the Member States shdl contain a reference to this
Directive or shdl be accompanied by such reference when officidly published.
The methods of making such reference shdl be laid down by Member States.

2. Member States shdl promptly communicate to the Commisson the text of the
provisons of domestic law which they adopt in the field governed by this
Directive.

Article 16 Entry into force

This Directive shdl enter into force on the twentieth day following thet of its
publication in the Officid Journa of the European Communities.

Article 17

This Directive is addressed to the Member States.

Doneat Brussls, [...]

For the European Parliament For the Council

The Presdent The President
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