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the two nationalities by age twenty-two.” These strict provisions against
dual nationality, while conforming with traditional international norms, are
rapidly becoming outdated. .

Dual nationality is the simultaneous possession of two nationalities.®
Dual nationality arises when an individual is subject to the nationality laws
of two countries.” In general, nationality'® is conferred on an individual at
birth either by the jus sanguinis rule, whereby the nationality of the parent is
passed on to the child,'' or by the jus soli rule, whereby nationality is based
upon birth in the national territory."? Thus, dual nationality can occur when
an individual is born to parents from a jus sanguinis country living in a jus
soli country."” In addition, most countries allow naturalization, the granting
of nationality to a foreign national, under certain conditions such as
residence in that country for a required period or marriage to a national of
that country.' Thus, dual nationality can also occur when an individual

" Nationality Law, supra note 1, art. 14 (“A Japanese national having a foreign nationality shall

choose either of the nationalities before he or she reaches twenty-two years of age if he or she has acquired
both nationalities on or before the day when he or she reaches twenty years of age . . . .”).

The simultaneous possession of two or more nationalities is more generally termed “multiple
nationality” or “plural nationality.” For the sake of simplicity, the more familiar term “dual nationality”
will be used throughout this Comment to describe all cases of multiple nationality.

Peter J. Spiro, Dual Nationality and the Meaning of Citizenship, 46 EMORY L.J. 1411, 1417
(1997).

10 “Nationality” denotes the quality of belonging to a particular nation. It is for each nation to determine
under its own laws who are its nationals. “Citizenship” often denotes the enjoyment of full political rights, but
the two are used synonymously in many cases. L. OPPENHEIM, INTERNATIONAL LAW: A TREATISE 642-45 (H.
Lauterpacht ed., 8th ed. 1955). See BLACK’S LAW DICTIONARY, supra note 2, at 1046 (“[N]ationality” is
defined as “the relationship between a citizen of a nation and the nation itself . . . .”).

The terms “nationality” and “citizenship” will be used synonymously for the purposes of this
Comment, except in reference to the case of Mexican “nationals,” who are granted limited rights that fall
short of full “citizenship.” See infra note 194 and accompanying text.

" There are three variations of the jus sanguinis rule: (1) patrilineal—only the father passes on his
nationality to the child; (2) matrilineal—only the mother passes on her nationality to the child; (3)
bilineal—both the father and the mother pass on their nationalities to the child. Many countries, including
Japan, first adopted the patrilineal system, then later switched to the bilineal system when equality of sexes
gained greater acceptance. HIDEFUMI EGAWA ET AL., KOKUSEKIHO [NATIONALITY LAW] 67-63 (3d ed.
1979). See discussion infra Part ILA.1, 4.

"2 THOMAS ALEXANDER ALEINIKOFF ET AL., IMMIGRATION AND CITIZENSHIP 22-26 (4th ed. 1998).
In practice, many countries supplement one principle with the other. For example, the United States
supplements its jus soli rules with limited jus sanguinis rules for children of United States citizens born
abroad. Immigration and Nationality Act § 301(c), 8 U.S.C. § 1401(c) (1994). Japan supplements its jus
sanguinis rules with jus soli rules in the case of stateless babies born in Japan. Nationality Law, supra note
1, art. 2, para. 3.

1> Thus, second-generation Japanese immigrants in the United States in the early 1900s had dual
nationality: Japanese nationality passed on through their parents, and U.S. citizenship through birth in the
United States. FRANK F. CHUMAN, THE BAMBOO PEOPLE: THE LAW AND JAPANESE-AMERICANS 167
(1976).

" OPPENHEIM, supra note 10, at 654-56. Since naturalization is entirely a matter of discretion for a
government, the conditions for it vary greatly from country to country. /d. at 661.
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acquires a second nationality through naturalization while retaining the
original nationality."

For over a century, dual nationality was considered undesirable by
most countries because it ?resented problems to both the dual nationals and
the countries concerned.'® Traditional concepts of undivided loyalty to
one’s nation underpinned the belief that each country should adjust its laws
in an effort to preempt and eliminate cases of dual nationality.’ However,
dual nationality is now becoming increasingly accepted.'

This Comment discusses Japan’s stance on dual nationality in the
context of the global trend towards increased acceptance of dual nationality.
Part II traces the history of Japan’s Nationality Law and describes legislation
that has strengthened Japan’s stance against dual nationality. Part III
explores the reasons behind Japan’s strong aversion to dual nationality. Part
IV examines global changes that have influenced international attitudes
toward dual nationality. Part V recommends that Japan should change its
Nationality Law to allow its nationals to hold dual nationality.

II. BACKGROUND
A.  History of Japan's Nationality Law

Japan’s Nationality Law has undergone several major changes since it
was first promulgated in the late nineteenth century.””  Evolving
international norms and the emerging needs of Japanese nationals living
overseas necessitated changes in the Nationality Law. These changes
resulted in increasingly strict provisions intended to eliminate or prevent the
occurrence of dual nationality.

'3 Rules regarding loss of citizenship in different countries at various times ranged from “perpetual
allegiance,” whereby a country forbade its nationals to ever renounce their nationality, to automatic loss of
nationality triggered by certain events. See discussion infra Part [V.A.

' Spiro, supra note 9, at 1414,

7 The Preamble to the 1930 Hague Convention stated that “the ideal towards which the efforts of
humanity should be directed . . . is the abolition of all cases . . . of double nationality.” Convention on
Certain Questions Relating to the Conflict of Nationality Laws, Apr. 12, 1930, 179-80 L.N.T.S. 89.

18 See infra Part IV.C-D.

® The modemn nation of Japan was created in 1868, at which time feudal rule and more than two
centuries of deliberate seclusion from the outside world came to an end. Modemnization proceeded rapidly.
A bicameral legislative system was established under the Constitution of 1889, and basic laws necessary
for a modem nation, including the Nationality Law of 1899, were passed in rapid succession by the
legislature. EDWIN O. REISCHAUER, THE JAPANESE 32, 89 (Tuttle 1986) (1977); T.M.C. ASSER INSTITUUT,
NATIONALITY AND INTERNATIONAL LAW IN ASIAN PERSPECTIVE 181, 183 (Ko Swan Sik ed., 1990).
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L The “Old Nationality Law” of 1899

The first comprehensive Nationality Law of Japan (“Old Nationality
Law”) was promulgated in 1899.° The Old Nationality Law followed the
European rule of jus sanguinis and provided that a child born to a Japanese
father” acquired Japanese nationality.”? Renunciation of nationality was
only possible in the case of those who actively acquired a forei§n nationality
by naturalization,” but not to those born with dual nationality.”

It was around this time that immigration from Japan to North and
South America began in earnest® According to Japanese law, first-
generation immigrants to the United States could renounce Japanese
nationality if they naturalized and became U.S. citizens.® However, most of
them were unable to naturalize in the United States because of racially
discriminatory U.S. policies,”” and they remained citizens of Japan.”® Their
children, born in the United States, acquired U.S. nationality according to
U.S. law,” but also had Japanese nationality passed on through their
fathers.®® These second-generation Japanese were thus born with dual

2 Kokusekihd [Nationality Law] (adopted Mar. 15, 1899) Law No. 66 {hereinafter Old Nationality
Law], reprinted in 3 HOREI ZENSHO [COMPENDIUM OF LAWS & REGULATIONS] 241 (1899). Prior to this
. law, there were nationality regulations dealing just with international marriages and adoptions. Gaikokujin
td kon-in sakyo joki [Regulation conceming marriage with foreignersj (adopted Mar. 14, 1873)
Proclamation No. 103, reprinted in HOREI ZENSHO [COMPENDIUM OF LAWS & REGULATIONS] 132 (1873);
Gaikokujin wo ydshi matawa nytfuto nasunoken [Regulation concerning adoption or adoption-by-marriage
of foreigners] (adopted July 9, 1898) Law No. 21, reprinted in HOREI ZENSHO [COMPENDIUM OF LAWS &
REGULATIONS] 13 (1898). During that period, a Japanese national did not lose Japanese nationality even
upon voluntary naturalization in a foreign country. T.M.C. ASSER INSTITUUT, supra note 19, at 182 (citing
Ministry of Justice, Directive of the Director General of the Civil Affairs Bureau (Oct. 4, 1931) Senrei
Taikei 2739).

21" Japan adopted the patrilineal system. See supra note 11.

22 Old Nationality Law, supra note 20, art 1; CHUMAN, supra note 13, at 167.

3 01d Nationality Law, supra note 20, art. 20. However, men 17 years and older did not lose their
Japanese nationality unless they had fulfilled their Japanese military obligations. fd. art. 24.

4 EGAWAETAL., supranote 11, at 141 n.2; T.M.C. ASSER INSTITUUT, supra note 19, at 185.

2 In 1884, the Japanese government adopted a policy of allowing its laboring classes to emigrate to
foreign countries under labor contracts. The number of such immigrants rose sharply in the 1890s.
CHUMAN, supra note 13, at 10-11. The number of Japanese arriving in the United States was 2,270 from
1881 to 1890 and 20,826 from 1891 to 1900. SIDNEY L. GULICK, THE AMERICAN JAPANESE PROBLEM 10
(1914).

% See supra note 23 and accompanying text.

2 The Act of 1790 restricted eligibility for naturalization to the United States to aliens who were
“free white person[s].” 1 Stat. 103 (1790). Persons “of African nativity or descent” were granted
naturalization privileges after the Civil War. 16 Stat. 254, 256 (1870). The Japanese were finally granted
naturalization privileges in 1952, when the race qualification was completely eliminated as a condition of
eligibility for naturalization. 66 Stat. 163 (1952).

8 CHUMAN, supra note 13, at 65-71.

¥ U.S. ConsT. amend. XIV, § 1.

% See supra note 22 and accompanying text.
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nationality and remained dual nationals because they were not permitted to
renounce their Japanese nationality under Japanese law."'

The sudden increase of Japanese immigrants engaged in low-wage
contract labor in the United States triggered an anti-Japanese movement.*
First-generation Japanese, already ineligible for U.S. citizenship, were also
prohibited from owning land in California.®® Japanese children, including
second-generation Japanese who were U.S. citizens, were segregated in San
Francisco into a separate Oriental public school.®* The fact that Japan did
not allow the dual nationals to renounce Japanese nationality gave force to
anti-Japanese arguments that the Japanese would never assimilate and would
forever remain loyal to the Emperor.”® This situation prompted those
Japanese in the United States to petition the Japanese government for the
right to renounce Japanese nationality.*®

2. Amendments to the Old Nationality Law

In 1916, Law No. 27 amended the Old Nationality Law, opening the
way for overseas Japanese nationals born with dual nationality to renounce
their Japanese nationality.” However, loss of Japanese nationality was
conditioned on a grant of permission by the Minister of Interior, who had
discretion to refuse permission on any ground.”® Moreover, the law
provided that men aged seventeen and older would not lose their Japanese
nationality unless they fulfilled their Japanese military duties.’® This

3! KOKUSAIKEKKON 0 KANGAERUKAI, NIJO KOKUSEKI {DUAL NATIONALITY] 66 (1991).

3 CHUMAN, supra note 13, at 10,

3 The Alien Land Law passed in 1913 in California forbade land ownership by those “ineligible to
citizenship.” The Japanese farmers could thus only rent land on three-year leases. /d. at 46-48.

3 Resolution of the San Francisco Board of Education of 1906. /d. at 20, 24.

3 EGAWA ET AL., supra note 11, at 141, See GULICK, supra note 25, at 20 (“Another argument urged
by some is that it would be folly to adjust our laws so as to admit of Japanese naturalization, seeing that the
Japanese Government permits no Japanese to expatriate himself.”). See also Hirabayashi v. United States,
320 U.S. 81, 97 (1943) (“Congress and Executive . . . could have attributed special significance, in its
bearing on the loyalties of persons of Japanese descent, to the maintenance by Japan of its system of dual
citizenship.”).

% EGAWA ET AL., supra note 11, at 141; CHUMAN, supra note 13, at 167 (The Japanese on the U.S.
West Coast made the petition in 1914.).

7 Kokusekihd chii kaisei horitsu [Law Amending the Nationality Law] (adopted Mar. 15, 1916) Law
No. 27, art. 20-2, para. 1, reprinted in 3 HOREI ZENSHO [COMPENDIUM OF LAWS & REGULATIONS] 52
(1916).

% Id. In addition, many Japanese-Americans were ignorant of the requirements of the renunciation
procedures. Even under the simplified renunciation procedures of the 1924 amendment, it was only
through the vigorous efforts of the Japanese American Citizens League to inform Japanese immigrants of
the new law that many people took the step of renouncing Japanese nationality. CHUMAN, supra note 13, at
167-68.

¥ EGAWAET AL., supranote 11, at 141; see also supra note 23 and accompanying text.
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measure had little effect on the dual nationality situation, and anti-Japanese
sentiment in the United States continued to grow.** The 1920 Alien Land
Law passed in California strengthened the prohibition on land ownership b
Japanese immigrants."’ Many other states passed similar legislation.*?
Finally, in May 1924, Congress passed the Immigration Quota Law, also
known as the “Japanese Exclusion Act,” which excluded all Japanese
nationals from entering the United States for permanent residence.*’

Japan responded by amending the Old Nationality Law again in July
1924.* This amendment provided that Japanese children born in the United
States and several other jus soli countries*’ would automatically lose their
Japanese nationality unless it was expressly retained within fourteen days of
birth.** In addition, people already in possession of dual nationality in those
same countries could unilaterally renounce their Japanese nationality
without permission.*’

3 The "“New Nationality Law” of 1950

In 1950, a newly promulgated Nationality Law (“New Nationality
Law”)* in conformity with the new Constitution of Japan granted Japanese
an unconditional right to renounce their nationality. Following the Second
World War, American forces occupied Japan for over six years.* The
Japanese government, at the instigation of the Supreme Commander of
Allied Powers in charge of the Occupation, promulgated a new Japanese

‘0 EGAWAET AL., supra note 11, at 141; CHUMAN, supra note 13, at 73-89.

4 After the passage of the law, first-generation Japanese were unable even to lease any land, and
loophole measures such as ownership by a U.S. citizen on behalf of such Japanese were expressly
forbidden. CHUMAN, supra note 13, at 79-80.

2 Washington, Arizona, Oregon, Idaho, Nebraska, Texas, Kansas, Louisiana, Montana, New
Mexico, Minnesota, and Missouri passed similar legislation. /d. at 77.

" 43 Stat 153 (1924); CHUMAN, supra note 13, at 33, 53.

* Kokusekih chi kaisei horitsu [Law Amending the Nationality Law] (adopted July 22, 1924) Law
No. 19  [hereinafter 1924 Amendment], reprinted in HOREI ZENSHO [COMPENDIUM OF LAwS &
REGULATIONS] 18 (1924); CHUMAN, supra note 13, at 167.

5 The countries were Argentina, Brazil, Canada, Chile, Peru, and, later, Mexico. Imperial
Ordinance No. 262, reprinted in 11 HOREI ZENSHO [COMPENDIUM OF LAWS & REGULATIONS] 201, 202
(1924), amended by Imperial Ordinance No. 16, reprinted in HOREI ZENSHO [COMPENDIUM OF LAWS &
REGULATIONS] (1926); T.M.C. ASSER INSTITUUT, supra note 19, at 185.

% 1924 Amendment, supra note 44, art. 20-2, para, 1.

7 Id. art. 20-2, para. 2; CHUMAN, supra note 13, at 167. The 1916 system continued to apply to
immigrants in those countries not enumerated in the 1924 amendment, but the military service requirements
no lon§er applied to them. 1924 Amendment, supra note 44, art. 20-3,

8 Kokusekiho [Nationality Law} (adopted May 4, 1950) Law No. 147 [hereinafter New Nationality
Law], reprinted in 5 HOREI ZENSHO [COMPENDIUM OF LAWS & REGULATIONS] 68 (1950).

% The Occupation lasted from August 1945 to April 1952, RICHARD STORRY, A HISTORY OF
MODERN JAPAN 238-58 (1960).
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Constitution in 1946.”° This constitution granted equality of the sexes in
marriage’’ and guaranteed Japanese the freedom to renounce their
nationality.’> An entirely new Nationality Law, promulgated in 1950,
incorporated these constitutional guarantees.™

The New Nationality Law made it much easier for Japanese citizens
to renounce their Japanese nationality in favor of another nationality.
Whereas the Old Nationality Law as amended in 1916 and 1924 allowed
unilateral renunciation of nationality in only a limited number of situations
and in all other cases conditioned it on the permission of the Minister of
Interior,” the New Nationality Law allowed anyone with dual nationality to
freely renounce his or her Japanese nationality.®® Under the New Nationality
Law, the rule that Japanese children born abroad with dual nationality would
lose Japanese nationality unless they specifically retained it applied to those
born in all jus soli countries, not just the seven countries designated under
the Old Nationality Law.*’

4. The 1985 Amendment of the New Nationality Law
In 1985, to prepare for the ratification of the U.N. Convention on the

Elimination of All Forms of Discrimination Against Women,’® Japan
amended the New Nationality Law.”® The 1985 amendment eliminated

3 Nihonkoku Kenpd [Constitution of Japan] (adopted Nov. 3, 1946), translated in 1 EHS LAW

BULLETIN SERIES AA (1998). See STORRY, supra note 49, at 250-53.
! Constitution of Japan, supra note 50, art. 24,

52 Id. art. 22 (“Freedom of all persons to move to a foreign country and to divest themselves of their
nationality shall be inviolate.”).

3 New Nationality Law, supra note 48.

3 EGAWA ET AL., supra note 11, at 38. The Old Nationality Law followed the example of many
countries at the time and provided that when a woman married, she automatically acquired the nationality
of her husband. It further provided that any subsequent change in the husband’s nationality automatically
changed the wife’s nationality, regardless of the wife’s personal preference. The New Nationality Law of
1950 treated the nationalities of the husband and wife independently, in view of the constitutional
guarantee of equality of the sexes in marriage. /d. at 39; T.M.C. ASSER INSTITUUT, supra note 19, at 187.

See supra note 46 and accompanying text.

% New Nationality Law, supra note 48, art. 10, paras, 1-2 (“A Japanese national having a foreign
nationality may renounce his or her Japanese nationality. The renunciation of nationality shall be made by
notifying the Minister of Justice.”).

57 "New Nationality Law, supra note 48, arts. 5, 9; EGAWA ET AL., supra note 11, at 144.

8 Convention on the Elimination of All Forms of Discrimination Against Women, Dec. 18, 1979,
1249 U.N.T.S. 13. Japan signed the convention at the time of adoption. “Ratification” is the term for the
final confirmation given by the parties to an international treaty signed by their representatives. Although
the contents of a treaty are fixed at the time of signing, its binding force is, as a rule, suspended until
ratification is given. OPPENHEIM, supra note 10, at 903.

? EGAWA ET AL., supra note 11, at 39-40; T.M.C. ASSER INSTITUUT, supra note 19, at 187.
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unequal treatment of men and women under the law.* The amendment
provided that a child born to either a Japanese father or a Japanese mother
was a Japanese citizen, whereas previously only children born to Japanese
fathers were considered Japanese citizens.

The Japanese government realized that this amendment, which gave
women the power to pass on their Japanese nationality, would increase the
incidence of dual nationality in children born to Japanese mothers.*? The
government therefore added provisions designed to counteract this effect.
For example, the “retention requirement,” which provides for loss of
Japanese nationality for the dual national unless it is specifically retained at
birth and was previously applicable only in cases of dual nationality due to
birth in jus soli countries, was made applicable to any foreign-born dual
national, whatever the cause of dual nationality.63 Furthermore, a new
“election requirement” was introduced, requiring all dual nationals to choose
one nationality shortly after reaching the age of majority.®* These measures
not only counteracted any increase in the number of dual nationals, but also
closed off previous loopholes, including a Japanese woman’s automatic
acquisition of her husband’s nationality at marriage, and a child’s acquisition
of Japanese nationality from a Japanese father and foreign nationality from a
foreign mother.** The overall effect of the 1985 amendment was to tighten
government control over dual nationality situations.

€ Kokusekih oyobi kosekihdno ichibuo kaiseisuru haritsu {Law Partially Amending the Nationality
Law and Family Registration Law] (adopted May 25, 1984) Law No. 45, reprinted in 5 HOREI ZENSHO
[COMPENDIUM OF LAWS & REGULATIONS] 61 (1984); T.M.C. ASSER INSTITUUT, supra note 19, at 187.

¢! Nationality Law, supra note 1, art. 2 (“A child shall . . . be a Japanese national {w]hen, at the time
of its birth, the father or the mother is a Japanese national.”). Japan adopted the bilineal system in lieu of
the patrilineal system. See supra note 11 for an explanation of the different jus sanguinis systems. The
1985 amendment also eliminated the difference in naturalization conditions when a foreign man married a
Japanese woman and when a foreign woman married a Japanese man. Nationality Law, supra note |, art.
7. Under the 1950 law, it was much easier for a Japanese man to have his foreign wife naturalized than it
was for a Japanese woman to have her foreign husband naturalized. HIDEO TOKUNAGA, KOKUSEKITO
SHOGAIKOSEKI [NATIONALITY AND FOREIGN ASPECTS OF FAMILY REGISTRATION] 34-35 (1981).

2 Ministry of Justice, The Choice of Nationality (visited Mar. 11, 2000) <http://www.moj.go.jp/
ENGLISH/CIAB/ciab-04.htm>. Additional examples of dual nationality include children born to Japanese
mothers (and non-Japanese fathers) in a jus soli country and children born to Japanese mothers and foreign
fathers who could also pass on their nationality. /d.

3 Nationality Law, supra note 1, art. 12.

® The legal age of majority in Japan is 20. Minpd [Civil Code] (adopted Apr. 27, 1896, multiple
amendments) art. 3, translated in 2 EHS LAw BULLETIN SERIES FA (1998).

* This is the case where the mother is from a country adhering to the bilineal (or matrilineal) jus
sanguinis system, and is thus able to pass on her nationality to her children. KOKUSAIKEKKON O
KANGAERUKAL, supra note 31, at 68.
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B.  Japan's Current Attitude Towards Dual Nationality

Japan’s current Nationality Law contains strict provisions against dual
nationality. These provisions effectively prevent or eliminate all but a few
cases of dual nationality.

1. Automatic Loss of Nationality

The current Nationality Law states that a Japanese national loses
Japanese nationality when he or she acquires a foreign nationality by
choice.®® By actively naturalizing in a foreign country, the Japanese national
is presumed to have the intent to relinquish Japanese nationality, and the loss
of Japanese nationality takes effect by operation of law.®”  The Family
Registration Law requires the person concerned to notify the Japanese
government of his or her loss of Japanese nationality due to naturalization
abroad.®® However, the loss of nationality occurs whether or not this
notification is made® and is effective as of the date of naturalization.”

The current law also provides that children of Japanese nationals born
abroad with dual nationality lose Japanese nationality retroactively from the
time of birth unless a clear indication of intent to reserve Japanese
nationality is given.”' This provision applies to births in any foreign country,
not just jus soli countries.”” It also applies regardless of the manner in which
the foreign nationality is acquired, whether by place of birth or through a
parent.73

The Japanese government considered abolishing this “nationality
retention requirement” on the grounds that the decision of whether or not to
retain Japanese nationality lies, in effect, in the hands of a parent or guardian
and not in the dual national himself.”* However, the provision was retained

% Nationality Law, supra note 1, art. 11 (“A Japanese national shall lose Japanese nationality when
he or she acquires a foreign nationality by his or her own choice.”).
T.M.C. ASSER INSTITUUT, supra note 19, at 204.
Family Registration Law, supra note 6, art. 103.
EGAWA ET AL., supranote 11, at 134.

©

" Nationality Law, supra note 1, art 12 (“A Japanese national who is born in a foreign country and
has acquired a foreign nationality by birth shall lose Japanese nationality retroactively as from the time of
birth, unless the Japanese national clearly indicates his or her volition to reserve Japanese nationality
according to the provisions of the Family Registration Law.”). This indication must be given within three
months of the date of birth by a parent or legal guardian at the Japanese Embassy or Consulate. Family
Registration Law, supra note 6, arts. 104, 52, 40.

2 EGAWAET AL., supranote 11, at 144,

P M

*
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because of the importance of preventing automatic acquisition of Japanese
nationality by foreign-born children who have no real ties with Japan.” -

Finally, if a person with dual nationality voluntarily takes public
office in a foreign country, that person may lose his or her Japanese
nationality. This loss of nationality takes place by declaration of the
Minister of Justice.”®

2, The Obligation to Choose One Nationality

All Japanese dual nationals, regardless of how they obtain foreign
nationality, must choose one nationality within two years of reaching the age
of twenty,”” or within two years of acquisition of the foreign nationality,
whichever occurs later.”® For example, if a child is born abroad with dual
nationality and the child’s parents retain his or her Japanese nationality at
birth, by the age of twenty-two the child must choose between the two
nationalities.”” The same agplies for a child who acquires a foreign
nationality through adoption.®® A Japanese citizen over the age of twenty
who acquires a foreign nationality, most often through marriage, must
choose between the two nationalities within two years of becoming a dual
national.®' The aim of this provision is to eliminate cases of dual nationality

™ I at 145,
76 Nationality Law, supra note 1, art. 16, para 2

(In the case where a Japanese national who has made the declaration of choice but still possesses
a foreign nationality has voluntarily taken public office in the foreign country [excluding an
office which a person not having the nationality of such country is able to take), the Minister of
Justice may declare that he or she shall lose Japanese nationality if the Minister finds that taking
such public office would substantially contradict his or her choice of Japanese nationality.).

7 Since the age of majority in Japan is twenty, this provision gives the dual national two years after
achieving majority to make a decision. EGAWA ET AL, supra note 11, at 150-51.
8 Nationality Law, supra note 1, art. 14

(A Japanese national having a foreign nationality shall choose either of the nationalities before
he or she reaches twenty-two years of age if he or she has acquired both nationalities on and
before the day when he or she reaches twenty years of age or, within two years after the day
when he or she acquired the second nationality if he or she acquired such nationality after the
day when he or she reached twenty years of age . .. .). :

" EGAWA ET AL., supra note 11, at 150-51,

® koA Japanese government publicity pamphlet lists five examples of dual nationality: (1) a
person born of a Japanese mother and a foreign father from a patrilineal jus sanguinis country; (2) a person
born of a Japanese parent and a foreign parent from a bilineal Jjus sanguinis country; (3) a person born of a
Japanese parent in a jus soli country; (4) a Japanese national who has acquired a foreign nationality as the
result of acknowledgment by a father of foreign nationality or through adoption by or marriage to a foreign
national; and (5) a person who still possesses a foreign nationality after acquiring Japanese nationality by -
naturalization. Ministry of Justice, supra note 62.

& National Law, supra note 1, art. 14, para. 1.



May 2000 JAPAN'S LAWS ON DUAL NATIONALITY 425

by encouraging the dual national to make a choice “of [his] own free will.”®#

The dual national who selects Japanese nationality must declare to the
Japanese government® that he or she chooses to be a Japanese national and
renounces the foreign nationality.®

If the dual national does not make a selection within the requisite
time, the Minister of Justice will issue a notice to the dual national.® If still
no selection is made within one month of receipt of the notice, the dual
national will lose his or her Japanese nationality.*

III. JAPAN’S AVERSION TO DUAL NATIONALITY

The main reason for Japan’s strict policy towards dual nationality is
that the “one person one nationality principle”® has long been held as the
ideal toward which all nations should strive.®* However, Japan’s aversion to
the concept of dual nationality also has roots in past problems encountered

8 Ministry of Justice, supra note 62; EGAWA ET AL., supranote 11, at 150.

8 The declaration of selection of Japanese nationality should be submitted to the local government
office in Japan or to a Japanese Embassy or Consulate abroad. Family Registration Law, supra note 6, art.
40.

8 Nationality Law, supra note 1, art. 14, para. 2.

8 Id. art. 15, para. 1 (“The Minister of Justice may, by written notice, require a Japanese national
having a foreign nationality who fails to choose Japanese nationality within the period prescribed in
paragraph 1 of the last preceding Article to choose one of the nationalities he or she possesses.”). If the
dual national cannot be located, the notice may be made by announcement in the Official Gazette. /d. art.
15, para. 2.

8 Jd. art. 15, para. 3 (“The person to whom the notice has been sent in accordance with the preceding
two paragraphs shall lose Japanese nationality at the expiration of one month after the day he or she
receives the notice, unless he or she chooses Japanese nationality within such period.”). However,
renouncing foreign nationality in a declaration to Japanese authorities seldom has direct legal effect in the
foreign nation concerned. Expatriation rules vary from country to country, and in some cases it is difficult
or impossible to renounce one’s nationality. Therefore, the Japanese law only imposes an obligation on the
dual national to “endeavor” to renounce his or her foreign nationality. Id. art. 16, para. 1 (“A Japanese
national who has made the declaration of choice shall endeavor to deprive himself or herself of the foreign
nationality.”). There is no sanction for failing to actually renounce the foreign nationality. Therefore, a
Japanese dual national could in practice retain both nationalities by expressly selecting Japanese nationality
and then “failing” in the “endeavor” to renounce the foreign nationality. However, this “loophole” is only
available to those born with dual nationality or to those automatically acquiring the foreign nationality as a
result of marriage or adoption, and not to those voluntarily naturalizing in a foreign country. EGAWA ET AL,
supranote 11, at 155-56.

8 This expression is derived from the so-called 1930 Hague Convention, which states in its
preamble, “each person should have a nationality and should have one nationality only.” Convention on
Certain Questions Relating to the Conflict of Nationality Laws, Apr. 12, 1930, 179-180 L.N.T.S. 89. Japan
signed the convention in 1930 but did not ratify it because of its withdrawal from the League of Nations.
T.M.C. ASSER INSTITUUT, supra note 19, at 240. However, the principle embodied in the Hague
Convention is accepted among Japanese scholars as the internationally accepted norm. EGAWA ET AL,
supra note 11, at 23.

8 EGAWA ET AL, supra note 11, at 18-19. For a minority opinion advocating dual nationality in
Japan, see id. at 19-20 nn.1-3.
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by its dual nationals and the traditional emphasis on the notion of loyalty in
Japan’s culturally homogeneous society.

A.  Past Experience with Dual Nationality

There is some evidence that Japan’s strict stance against dual
nationality is at least partly a result of past events involving dual nationals of
Japanese origin. For example, the dual nationality of early twentieth century
Japanese immigrants contributed to anti-Japanese sentiment, especially in
the United States.” It was fairly recently that Japan took drastic measures to
ease the plight of these immigrants by allowing Japanese dual nationals to
give up their Japanese citizenship.”® Dual nationality resulted in charges of
treason against some Japanese-Americans after World War II. The most
well-known of these charges of treason is documented in the case of
Kawakita v. United States.”* Kawakita, a U.S.-born dual national, went to
Japan and, using his Japanese nationality, found employment as an English
interpreter for a Japanese company under which American prisoners of war
were put to work in mines and a factory. After the war, Kawakita returned
to the United States and was convicted of treason.”” After the Supreme
Court upheld Kawakita’s conviction and death sentence in 1952, the fate of
Kawakita remained part of the U.S.-Japan agenda for almost two decades;
President Eisenhower commuted his death sentence to life imprisonment in

8 See discussion supra Part ILA.1.

% See discussion supra Part ILA.2.

*' Kawakita v. United States, 343 U.S. 717, reh g denied, 344 U.S. 850 (1952).

2 Tomoya Kawakita was born-in 1921 of Japanese parents in Calexico, California, and thus held
dual nationality. Kawakita v. United States, 190 F.2d 506, 507 (9th Cir. 1951). When he went to Japan in
1939 for his university education, he asserted his U.S. citizenship by traveling on an American passport and
registering as an “alien” in Japan. By the time he completed his schooling in 1943, Japan was at war with
the United States. Kawakita therefore canceled his alien registration and registered as a Japanese national
in his uncle’s family registry. Kawakira, 343 U.S. at 720-22; See Taimie L. Bryant, For the Sake of the
Country, for the Sake of the Family: The Oppressive Impact of Family Registration on Women and
Minorities in Japan, 39 UCLA L. REV. 109, 124 (1991) (the family registry is the authoritative source of
Japanese nationality). He used a copy of this Japanese family register to obtain a job as an English-
Japanese interpreter at Oeyama Nickel Industry Co., Ltd., where American prisoners of war were used as
laborers in its factory and mines. After the war, Kawakita obtained a new U.S. passport at the American
Consul in Yokohama by declaring himself a U.S. citizen. He returned to the United States in 1946 on his
U.S. passport. Kawakita, 343 U.S. at 720-23. In 1947, a former prisoner of war at the Oeyama Mine,
Sergeant William L. Bruce, recognized Kawakita in a large department store in Los Angeles and reported
him to the FBI. Kawakita was charged with the crime of treason for torturing American prisoners.
CHUMAN, supra note 13, at 289. Kawakita’s defense was that by entering his name on the family register,
he believed he had lost his U.S. citizenship. United States v. Kawakita, 94 F. Supp. 824, 829 (S.D. Cal.
1950). In 1948, the jury found that Kawakita had not lost his U.S. citizenship and that he was guilty of
treason. CHUMAN, supra note 13, at 290. Judge Mathes imposed the death sentence in 1950. Kawakita, 94
F. Supp. at 860.
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1953, and President Kennedy granted him a pre51dent1al pardon in 1963 on
the condition that he return to Japan permanently As late as 1984,
legislators in Japan continued to refer to this case as an example of the
conﬂictm% obligations imposed on dual nationals, indicating its lasting
influence.

B.  The Homogeneous Society

Another factor in Japan’s negative attitude towards dual nationality is
the cultural and racial homogeneity of the Japanese people, which is a result
of their long history of isolation.”* The Japanese tend to draw sharp
distinctions between those who are Japanese and those who are not,” a trait
that fits in well with the “one person one nationality principle.”’

Although the Japanese people were originally the product of the
commingling of different peoples, prolonged 1solat10n from other countries
has produced a high degree of cultural homogeneity.” The commingling
process was largely completed by the eighth century.”® For most of its
recorded history, the people of this island nation had only intermittent
contact with neighboring China and Korea.'” As the development of
transport made wider international contact possible, the Tokugawa
government, in 1638, instituted a firm policy of seclusion from the outside
world.”®" This seclusion lasted for more than two centuries'®” and served to
enhance Japan’s cultural homogeneity. Even after this seclusion ended in
1853, the adoption of the jus sanguinis principle in Japan s Nationality Law
helped maintain the homogeneity of the Japanese people. 103

This national homogeneity has produced among the Japanese a strong
feeling of belonging to the Japanese natlon and a sharp sense of distinction
between Japanese and non-Japanese.'® It is therefore difficult for the

9 CHUMAN, supra note 13, at 288-90.

% Kiyoshi Hosokawa, 4 dment of the Nationality Law, 28 JAPANESE ANN. INT’L L. 11, 20 n.18
(19859)5.

See infra notes 101-102 and accompanying text.
REISCHAUER, supra note 19, at 33, 403.
See supra note 87-88 and accompanying text.

% T.M.C. ASSER INSTITUUT, supra note 1, at 180.

%  REISCHAUER, supra note 19, at 34-35.

1% 74, at 32.

! Jd. The government’s motivation in adopting the seclusion policy was to strengthen its political
control over the entire nation. STORRY, supra note 49, at 61-65.

102 REISCHAUER, supra note 19, at 32.

193 See supra note 2.

1% REISCHAUER, supra note 19, at 33, 403.

96
97
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Japanese to accept a scheme under which a person can be Japanese and non-
Japanese at the same time.

C. The Japanese Sense of Loyalty

Equally important to the Japanese is their strong sense of loyalty to
the nation. The sense of loyalty began as the prime virtue in the Japanese
feudal system, which depended on bonds of personal loyalty.'” In Japan,
loyalty to the lord was central. The lord-vassal relationship was seen as one
of unlimited and absolute loyalty on the part of the vassal, not merely one of
legal contract between the two as in Europe.'” Many of the attitudes
developed at this time were preserved and reshaped in the later phases of
Japanese feudalism and have continued into modern times.'” A strong
sense of loyalty, duty, self-discipline, and self-denial lingers on from feudal
days'® and has been transformed in modern times to loyalty to the nation.'®
Such a strong focus on loyalty inevitably goes against the modern globalized
notion of dual nationality.'"

IV. GLOBAL CHANGES AND INTERNATIONAL ATTITUDES TOWARD DUAL
NATIONALITY

Japan’s history of legislation on dual nationality reflects past world
developments. The original concept of nationality based on “perpetual
allegiance” had the effect of generating dual nationality in those who
emigrated. This is because even though the emigrant intended to shed his
original nationality and become the national of his new country, his country
of origin still regarded him as its citizen.""" Problems associated with the
dual nationality status led to a concerted effort among nations to avoid the

19 Id. at 57.

19 4.

' Id. at 59. Loyalty in modern Japan may be observed in the field of employment. A job in Japan is
traditionally not merely a contractual arrangement under which a person works for compensation, but often
creates in the employee a satisfying sense of belonging to the company. This engenders a sense of pride in
and loxsalty to the company. Id. at 131-32.

"™ Id. at 59.

' 14 at 57,

1% See Hosokawa, supra note 94, at 45 (“[M]ost countries require their nationals to pledge their
loyalty and, if necessary, to devote their lives to those countries. Thus, cases may occur where
contradictory obligations are imposed on Japanese nationals concurrently having a foreign nationality.”).

"' Spiro, supra note 9, at 1421.
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occurrence of dual nationality.”2 Recently, however, there has been a

marked softening in state attitudes towards dual nationality.'"
A. The Traditional View Disfavoring Dual Nationality

Early concepts of nationality were based on the notion of “perpetual
allegiance:.”“4 In the medieval world, individuals were identified by
personal allegiances to their feudal lords.'” “The notion of personal
allegiances persisted as Europe divided into distinct territorial units, each
ruled by an individual sovereign.”''® The concept of nationality was based
on the notion of permanent allegiance of the individual to the sovereign.'"’
The individual was not free to cut off his allegiance, and was therefore not
allowed to renounce his nationality."'®

The combination of the perpetual allegiance doctrine and the
increased mobility of people gave rise to dual nationality in a large number
of people.'” Pergetual allegiance developed in societies where people had
limited mobility.'”® With greater global mobility in the late eighteenth and
early nineteenth centuries, however, many subjects of sovereigns requiring
perpetual allegiance naturalized in new countries. These people unwittingly
became dual nationals, because once they moved, two sovereigns demanded
their allegiance.'?'

This kind of dual nationality created some problems, as individuals
could be forced to fulfill obligations to their original country despite their
intention to transfer allegiance to a new country. For example, at the
beginning of the nineteenth century, the British navy routinely stopped U.S.
flag ships and seized crew members thought to be British subjects on the
grounds that they had never been released from their obligations to
Britain.'"® Naturalized Americans returned to Britain at the risk of being
required to fulfill their duties as British subjects, including service in the
military.' Similarly, France,'** Italy,'”® Prussia, and Spain attempted to

112 p WEIS, NATIONALITY AND STATELESSNESS IN INTERNATIONAL LAW 190-93 (2d ed. 1979).
" Spiro, supra note 9, at 1453.

"4 1d. at 1419-20.

"5 4. at 1419,

116 ld.

117 Id.

'8 1d. at 1420. It was a system of “once a subject, always a subject.” Jd.
' 14, at 1421.

120 14 at 1420.

21 1d. at 1421.

2 14, at 1422.

B Id. at 1424,



430 PACIFIC RIM LAW & POLICY JOURNAL VoL. 9 No. 2

extract military service from individuals who had been born in these
respective countries and who returned for visits after becoming naturalized
American citizens.'*®

Dual nationality also hampered governmental efforts to provide
diplomatic protection to citizens traveling or residing abroad.'” Under
nineteenth century international law, if a citizen living or travelling in a
foreign country was mistreated by the foreign government and was not able
to find redress through the judicial system of that country, the government of
the citizen could act on his or her behalf and accord “diplomatic protection”
to the citizen.'?® On the other hand, international law imposed few restraints
on a state’s treatment of its own nationals. Those two legal rules were in
conflict in the case of the dual national.'”

Generally, the U.S. State Department had no success in obtaining the
release of its dual nationals impressed into military service by their country
of origin. For example, the State Department unsuccessfully attempted
during the First World War to obtain the release of naturalized citizens of the
United States from military service in Switzerland.’*® The Swiss attitude
was that as long as a person retained Swiss nationality, he retained all the
rights of a citizen, and, upon his return to Switzerland, must submit to the
military obligations, regardless of what other nationality he may have
acquired.”!

In this way, the status of dual nationals continued to create diplomatic
tensions'”? until the late nineteenth century, when the issue was finally
resolved by a series of bilateral treaties reciprocally recognizing
naturalization, and by countries providing for loss of nationality in their
laws.' By the beginning of the twentieth century, this right to expatriation
was gaining general international acceptance.'**

124 In the years leading up to the First World War, the French government, despite the protests of the
United States government, conscripted naturalized French-American dual nationals and even summoned
dual nationals living in the United States to return to France to perform military service. NISSIM BAR-
YAACOV, DUAL NATIONALITY 151-52 (1961).

"2 Similar difficulties arose in connection with the naturalized Italian-American and Swiss-American
citizens who were impressed into Italian military service and Swiss military service. Id. at 151-52.

126 Spiro, supra note 9, at 1424,

127 Marian Nash (Leich), Contemporary Practice of the United States Relating to International Law,
87 AM. J. INT’L L. 595, 603 (1993).

128 Spiro, supra note 9, at 1424,

' Id. at 1425.

130 BAR-YAACOV, supra note 124, at 151-52.

LI

132 Spiro, supra note 9, at 1427.

133 In 1870, a bilateral treaty between the United States and Great Britain recognized the legitimacy of
U.S. naturalization. Great Britain recognized the right of British subjects to expatriate, or to withdraw from
British citizenship, by its Naturalization Act of 1870. The United States had in the meantime negotiated the
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