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Within cognitive psychology, deep cultural differences, such as
the Eastern-Western cultural divide referenced in the previous
paragraph, are sometimes thought to result not merely in varied
interpretations of social circumstances and human behavior but,
more fundamentally, in different cognitive styles through which
those interpretations arise.' °4 If this is the case, it may be that
profound differences in culture result in materially different modes
of human social cognition, thereby rendering even our most basic
mechanisms for discerning social salience sensitive to cultural
variation. In a recent archival study, Michael Morris and Kaiping
Peng suggest that Western cultures, with their powerful, nearly
endemic emphasis on the democratic and autonomous nature of
human beings, produce in their citizens cognitive orientations
particularly sensitive to these values. 10 5 As a result, Morris and
Peng contend, persons raised within a more individualistic cultural
environment will be more likely to perceive individual traits and
dispositions as the primary causes of human behavior. 10 6

Individuals who develop cognitively within Eastern cultures, on
the other hand, where social relations and collective virtues are
more prominent, will acquire a more collectivist cognitive style
and so will tend to discern explanations for human behavior in
social terms. 10 7 In an effort to discern the influence of cultural
difference along these lines, Morris and Peng observed the ways in
which acts of murder were described in two newspapers. 08 The
newspapers were based in the same city, but served different
readerships-American and Chinese. Where the American
reporter's account of the murder emphasized the particular
characteristics and nature of the individual murderer, the Chinese
reporter's account focused more intently on the social
circumstances surrounding the murder. 10 9 According to Morris
and Peng, the different emphases displayed in the newspaper
reports reflect the way in which cultural differences may influence
social cognition and attribution."0 Cognitive styles developed
within different cultural contexts appear to alter the way in which
human beings perceive, construe, and categorize the social

104. See Moskowitz, supra note 35, at 117-19.
105. Michael W. Morris & Kaiping Peng, Culture and Cause: American and

Chinese Attributions for Social and Physical Events, 67 J. PERSONALITY & SOC.
PSYCHOL. 949 (1994).

106. Id. at 958-62.
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108. Id.
109. Id. at 962.
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world."' The cognitive schemas with which we approach and
frame the world would seem to be, in significant part, a bequest
from our religions, our cultures, and our ancestors.

Social salience, then, is a consequence of a number of complex
and interrelated cognitive and social factors. Physicality, power
relations, cultural differences, and deep history all may play a role
in the construction of collective identity types. Moreover, social
salience, and social group membership, is self-sustaining, to a great
extent. Once a human characteristic becomes socially salient, the
characteristic will then carry information that will be perceived as
useful in drawing inferences and planning behavior within any
given social system. If cognitively we operate by virtue of
categorization and inference, then naturally we will have a
tendency to focus on those features around which inferences
abound. So, for instance, since skin color has been a socially
salient characteristic for so long, and a great deal of social
information (i.e., stereotypes) has therefore become attached to the
characteristic, cognitively we will attend to differences in skin
color much more regularly and with greater intensity than we will
an information-poor trait such as eye or hair color. "Some
features, such as race and gender," Moskowitz has written, "have
natural informational value because of a rich history of stereotypes
and beliefs and inferences that perceivers feel they can lean on."' 12

Another way of putting this is that a socially salient feature's very
utility as a socially salient feature will capture our attention,
thereby reinforcing the feature's social salience. Where, as so
often with skin color, the socially salient information is false and
oppressive, a vicious cycle of subordination results.

By the time a social or cultural characteristic such as race,
gender, or disability is brought into service as a legally investitive
criterion, the characteristic typically will have long been socially
salient. Indeed, the embedment of a social or cultural
characteristic within a particular legal rule may be viewed as a
long-fought-for achievement, as with certain cultural rights of
recognition and rights granted to persons with disabilities. On the
other hand, inegalitarian ascriptive labels have also often found a
too congenial home in law, and it has in many cases taken
centuries to disengage an individual's legal status from these
oppressive categories. In both of these cases, however, legal actors
and institutions have taken those characteristics that have become
socially salient in light of physical differences and power relations
among persons, and by virtue of cultural forces and deep history,

111. Moskowitz, supra note 35, at 118.
112. Id. at64.
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and have reinforced their social salience by setting them down as
legal rights and corresponding burdens; by making them, that is,
legally salient. Further, as a social and cultural practice in its own
right, the law functions also as an agent of socialization or as a
social mechanism enabling the spread and further construction of
social conceptions regarding the categories of persons described by
legal rules. It is to this process that we now turn.

V. SOCIAL LABELING AND LAW As AN AGENT OF SOCIALIZATION

In describing the nature of categories, we have said that there
are not merely categories of objects but categories of persons as
well. These social categories are well-known to us and play a
substantial role in our everyday lives. Indeed, it has long been
customary to think of these social categories-whether composed
in light of nationality, religion, sexuality, race, etc.-as
representing different types of people. That this sort of social
classification is commonplace appears beyond question, but what
does it mean to say that there are different "types" of people?
According to which social processes do these different types
emerge? And what role does law play in their emergence?

Recently, the first two of these questions have garnered
considerable attention, particularly within cultural, identity, and
lesbian and gay studies. Theorists writing from within these
literatures suggest that the primary commonality among different
types of persons is that each has been stamped with a particular
label, or a social marker identifying an aspect of one's social
identity. In his book, The Ethics of Identity, Anthony Appiah
describes the structure of social identity by means of a three-part
theory of social labeling." 3 According to Appiah's model, the first
requirement for the construction of a collective social identity is
the existence of a "social conception" about a particular collective
of persons. 114 Such a social conception will only develop where
there are "terms in public discourse that are used to pick out the
bearers of the identity by way of criteria of ascription so that some
people are recognized as members of the group. ' ' 15 In other
words, the first requirement for the presence of a meaningful social
identity is a socially available and widely recognized social label
that has been or is in the process of being attached to some
collective of persons. The social label may come from within the
collective itself, as with certain religious or cultural groups, or it

113. Appiah, supra note 78, at 65-71.
114. Id. at 67.
115. Id. at 66-67.

857



LOUISIANA LAW REVIEW

may develop around an external social consensus that the persons
who fall within a particular class are alike in certain ways, either in
terms of their appearance, their presumed behavior, or other
socially detectable tendencies. These notions regarding classes of
persons are, of course, stereotypes about the members of various
groups, and the stereotypes are often inaccurate and can be
tremendously injurious. Further, in the same way that we
described the essential nature of social categories above as "fuzzy
sets," social labels need not apply in any determinate fashion to
any expressly defined set of persons to be meaningful. As Appiah
says:

For a social conception to exist, it is enough that there be a
rough overlap in the classes . . . so there need be no
precisely agreed boundaries, no determinate extension; nor
is it necessary that the stereotypes or criteria of ascription
be identical for all users of the term."16

Hence, a social label may apply even where the social
conception of the persons to whom the label is applied varies
according to the bearers of the conception, perhaps in light of
differences in social status or simply different life experiences
leading to the development of different cognitive schema. For
instance, one's conception of being Mormon, gay, or African-
American may entail very different meanings for the bearers of
these labels than it would for persons outside these social
classifications. There will also typically be a measure of
disagreement regarding the content of the social label even among
the bearers of any particular label. As a brief thought experiment,
imagine for a moment that you were asked to describe the artist
Marc Chagall. Assuming the name is familiar, perhaps a colorful,
somewhat surreal image of nineteenth or early twentieth century
Russian-Jewish village life would flood your mind, or you might
visualize some particularly vivid biblical or folkloric imagery. If
you were like me--that is, if you shared my cognitive
schema-probably you would begin by describing Chagall as one
of the most famous Jewish artists of the modem era. Each of these
four descriptive terms--famous, Jewish, artist, and
modern--describes a type of person. Notice, though, that none has
anything approaching a determinate meaning. There will rarely be
uniformity regarding what it means to be famous, Jewish, an artist,
or modern, even among persons to whom we might regularly
attach these social labels. But neither the indeterminacy
concerning the relative variation in the social conception of classes

116. Id. at 67.
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of persons nor their frequent derivation from inaccurate stereotypes
makes the social label itself any less potent or consequential. It
simply means, first, that just as the categories of persons within
society are best characterized as fuzzy, so too are the social labels
used to describe them, and second, that social labels frequently
function in an ascriptively inegalitarian fashion.

In conjunction with the development of a social conception
with respect to some class of persons and the application to that
class of a social label, "the second element of a social identity,"
according to Appiah's model, "is the internalization of those labels
as parts of the individual identities of at least some of those who
bear the label. '17 It is tempting to conceptualize Appiah's first
two elements sequentially, such that a social conception along with
a social label descriptive of the conception is developed first, and
then subsequently internalized by those to whom the label is
applied. This sequential conceptualization of the process of social
identity formation is likely largely faithful to the social
construction of racial identities, for example. The social salience
of a subordinated racial group probably does emanate, at least
initially, from outside the group to whom the social label is
attached, and only subsequently does the label and its (typically
stigmatic) content become internalized." 18 Yet, the internalization
of a social label need not follow in any precise way the
development of a social conception with respect to that label;
Appiah's elements, at least as I interpret them, need not be
sequential. Where the essence of a social label is derived
internally or constructed and then projected (intentionally or
unintentionally) from within the collective itself, the internalization
of a label ("we are X") may actually precede and may even
instigate the development of a social conception ("you are X")
regarding the collective. Again, the paradigmatic collective in the
United States is a religious group. It seems unlikely, for example,
that Amish practitioners' sense of their own social identity became
internalized only once a more general social consensus regarding
what it means to be Amish came to exist. Instead, the Amish
identity springs primarily from the religious and traditional values
that its members have come to affirm."l 9 Of course, the very
existence of the Amish as a religious group in the United States is

117. Id. at 68.
118. See, e.g., Amy Gutmann, IDENTITY IN DEMOCRACY 117 (2003) (describing

race as an ascriptive status).
119. See, e.g., Donald B. Kraybill, Negotiating with Caesar, in THE AMISH

AND THE STATE 3, 7-15 (Donald B. Kraybill ed., 1993) (describing Amish
traditions).
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a result of broader social forces, particularly religious persecution
that led to wide-scale emigration from Europe in the mid-sixteenth
and early seventeenth centuries. 120  Further, once a social
conception regarding such a collective exists, its content, along
with the meaning signified by its social label, may evolve in a way
that leads also to an evolution in the substance of the identity
characteristics internalized by the labeled members. Hence, what
it means to be Amish within a broader heterogeneous society, even
for the members of an Old Order sect, is subject to adjustment or
even transformation as a result of changes in both internal
collective and external social conceptions. The broader process of
constructing social labels and the internalization of the content of
those labels most often proceeds interactively and in tandem, rather
than in a unilinear or sequential pattern.

As an individual to whom a social label has been attached
internalizes the label, it becomes for him a part of who he is, an
element of his identity that influences certain aspects of his social
life. Recalling the idea of the artist as a social category, an
individual so labeled may feel compelled, in light of his
internalization of the social label, to act in the world as an artist; to
support the arts, perhaps, or to attempt to be creative in other facets
of his life. Similarly, a farmer might, in light of social norms
associated with the label "farmer," consciously seek to avoid
appearing weak or lazy in public. Or perhaps she would come to
the aid of a fellow farmer suffering drought merely because he is in
need and he is a farmer. Firemen, especially after the events of
September 11, 2001, are often perceived as brave and heroic;
miners present a social image of struggle and loss; academics, an
image of intelligence but impracticality. And returning once again
to the Old Order Amish, the core of the religious group's value
structure is grounded in a sense of Gelassenheit, or
submissiveness. This value structure thus informs the Amish
identity in ways that make a difference to their daily lives: the
Amish are taught to be deferential, obedient, and content with
simplicity and self-denial. "The religious meaning of Gelassenheit
expresses itself in a quiet and reserved personality and places the
needs of others above the self. Gelassenheit nurtures a subdued
self--gentle handshakes, lower voices, slower strides-a life
etched with modesty and reserve.,"12 1 With the internalization of
social labels comes self-identification as labeled, and this self-
identification helps to shape one's place in the world, and, in the
process, even partially to define one's self.

120. Id. at 6.
121. Id. at 12-13.
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"The final element of a social identity," Appiah suggests, "is
the existence of patterns of behavior toward Ls [where L stands for
labeled persons], such that Ls are sometimes treated as Ls. ''122

This seems essentially the mirror opposite of Appiah's second
identification-as element. Whereas the internalization of a social
label reflects one's self-identification as labeled, the treatment-as
element focuses upon the external social response to, and
reinforcement of, that label. As above, the relationship between
this and the other elements in Appiah's model is best
conceptualized as interactive and multi-linear rather than as
sequential. Certainly, the third element may help facilitate the
second-treatment-as-labeled clearly may promote the
internalization of a social label. The third element might also
influence the content of the first element since treatment-as-labeled
may stimulate movement in the underlying social conception itself,
in either oppressive or progressive directions. For example, the
notion of treatment-as-labeled likely brings almost immediately to
mind discriminatory social practices associated with an
individual's race, gender, sexual orientation, nationality, etc.
Hence, the discriminatory treatment of a Muslim, specifically in
light of her religious affiliation, might lead the person treated-as-
labeled (element 3) further to internalize the Muslim aspect of her
social identity (element 2). This sort of treatment-as-labeled
(element 3) may also cause a transformation in the broader social
conception of Muslims (element 1). This might happen, first, in a
malevolent sense by signaling one segment of the population's
sense of how Muslims should be treated. But then, second, it
might also cause a change in the underlying social conception of
Muslims in a more benevolent sense by shedding light on
oppressive practices. Certain images broadcast of the treatment of
civil rights protestors in the southern United States in the 1950s
and 1960s seemed to have similar effects.

One way to conceptualize the core methodological idea of the
sort of labeling theory explored here--the idea that the creation of
a social label occurs simultaneously with the social invention of
types of persons-is in terms of the approach that Ian Hacking has
designated "dynamic nominalism."' 123  In admittedly
oversimplified terms, a nominalist would view our generalizing
about various categories of objects and persons as entirely the
result of human social thought; for example, the only true

122. Appiah, supra note 78, at 68.
123. See Ian Hacking, Making Up People, in FORMS OF DESIRE: SEXUAL

ORIENTATION AND THE SOCIAL CONSTRUCTIONIST CONTROVERSY 78 (Edward
Stein ed., 1992).
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commonality among the objects in our category "trees," according
to a thorough-going nominalism, is the fact that we have come
collectively to describe all such objects as "trees." In contrast, a
realist would point out that all of the objects that fall within our
category of trees do, in fact, emerge from a seed; realism views
general categories as having an actual existence or as being
grounded in reality. Hacking, in describing a "dynamic
nominalism," seeks to provide an alternative both to conventional
nominalism, to the extent that it envisions fixed or static
categories, and to traditional realism. "The claim of dynamic
nominalism," Hacking writes, "is not that there was a kind of
person who came increasingly to be recognized by bureaucrats or
by students of human nature but rather that a kind of person came
into being at the same time as the kind itself was being
invented. '

T
24 As an example of the way in which social categories

or "kinds of persons" are constructed through a process of dynamic
nominalism, Hacking points in particular to the idea that there is a
social category of gay persons, or a homosexual type. Same-
gender sexual activity, we know, has existed throughout recorded
human history, but most commentators within gay and lesbian
studies agree that homosexuality as a social category, as a type of
person, developed only once individuals engaged in same-gender
sexual behavior began to be labeled as such within the last century
or so. 12 5 Clearly, the invention of the social label was, in part, a
response to social forces, including extreme prejudice, and to the
real existence of differences in social or sexual interaction;
nevertheless, the invention of the social label and category also
simultaneously created a new way for people to be.' 2 6

In this respect, consider again the social category in the United
States composed of Native Americans as well as the derivation of
the social label "American Indians." As Joane Nagel explains it:

At the time of the earliest European contact with North
America, there were no American Indians. The aboriginal
inhabitants of North America encountered by European
travelers spoke myriad languages; possessed a wide variety
of cultures; displayed a broad diversity of social, economic,
and political organization; and had no conception of
themselves as a single "race," group or people. 127

124. Id.
125. See especially the essays collected in THE MAKING OF THE MODERN

HOMOsExuAL (Kenneth Plummer ed., 1981).
126. Hacking, supra note 123, at 70 (emphasis added).
127. Nagel, supra note 7, at 3.
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The Native American "type" of person arose as a result of a
broad, continental population convergence and the social,
including legal, classifications that resulted from those encounters.
In fact, as most schoolchildren learn, the social label "American
Indian" reveals more about the European explorers' true original
objective (i.e., to locate a trade route to the East Indies) than it does
about the ethnically diverse population to whom the label became
attached.12 8 Perhaps, had the European settlers perceived some
incentive in differentiating among the hundreds of culturally,
linguistically, politically, and geographically diverse tribes they
encountered, the more general social classification would have
been less prominent and less constitutive of tribe members' social
identities. However, from the settlers' perspective, and perhaps
also from that of the indigenous inhabitants, the vast bulk of the
social, economic, and military interaction between the populations
was viewed through the single dimension of land and resource
allocation. 129 Hence, consistent with Hacking's view of dynamic
nominalism, the creation of the social category and cultural label
and the emergence of a collective identity appears to have occurred
simultaneously. Ever since, being Native American, either as a
result of self-identification or as a consequence of external social
ascription, or both, simply has become one of the many ways for
persons to be in North America.

We have, then, a basic model of the processes by which social
identity is constituted and a sense of the interactive complexity of
those processes. As Appiah says: "Where a classification of
people as Ls [where, again, L stands for labeled persons] is
associated with a social conception of Ls, some people identify as
Ls, and people are sometimes treated as Ls, we have a paradigm of
a social identity that matters for ethical and political life."' 130 And
it matters greatly because an individual's social identity resonates
both in one's self-perception and during critical moments of social
and political interaction. Yet, what role does law play in the
constitution of social identities such as those we have encountered?
I propose that law be viewed as one of many agents of
socialization, or as a particular social medium through which ideas,
including ideas about persons' social identities, can be constructed
and spread throughout society. Although neglected, this idea is not
a new one. Indeed, in his commentary on social life and politics in
nineteenth century America, de Tocqueville may have been the
first modem theorist to appreciate the socializing influence of law:

128. Id.
129. Id.
130. Appiah, supra note 78, at 69.
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So legal language is pretty well adopted into common
speech; the spirit of the law, born in schools and courts,
spreads little by little beyond them; it infiltrates through
society right down to the lowest ranks, till finally the whole
people have contracted some of the ways and tastes of a
magistrate.

In the United States the lawyers constitute a power which
is little dreaded and hardly noticed; it has no banner of its
own; it adapts itself flexibly to the exigencies of the
moment and lets itself be carried along unresistingly by
every movement of the body social; but it enwraps the
whole of society, penetrating each component class and
constantly working in secret upon its unconscious patient,
till in the end it has molded it to his desire.13'

In this regard, recall what we have said of the social
construction of the Native American as a type of person.
American Indian ethnicity, as we have seen, arises as a general
social category out of numerous, unique indigenous cultures, and
the U.S. government has entered into hundreds of treaties with
distinct sovereign Indian nations. Despite this marked
heterogeneity, legal institutions have viewed the different tribes
and tribe members as similarly situated for purposes of a
considerable number of their legal interests and obligations. This
is neither surprising nor necessarily disadvantageous. It is simply
the nature of law consistent with formal justice. The law is
general, and, as a consequence, persons are categorized according
to characteristics deemed relevant by legal decision-makers. With
respect to this particular legal category, it is the Native American
status itself that has been deemed relevant. Legislative
universalizability has been expressed in this area through a general
body of federal Indian law, including that which comprises a
special volume of the U.S. Code.' 3  Adjudicative decisions
regarding tribes and tribe members persist as legal rules applicable
to subsequent litigants and they do so specifically in light of the
litigants' particular status as Native Americans. Tribes fall within
the regulatory purview of a distinct administrative agency, the
Bureau of Indian Affairs. And Native Americans are treated as
one undifferentiated classification for constitutional purposes as
well.'33

131. de Tocqueville, supra note 68, at 270.
132. See Nagel, supra note 7, at 8.
133. See, e.g., U.S. CONST. art. I, § 2, cl. 3 (taxation).
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It should, then, not be at all surprising that "American Indian"
or "Native American" has come to be viewed as a way to be or as a
distinct type of person in American society in ways that matter
socially and politically. Why have so many of us come to believe
that one's being Native American is an important aspect of the
various tribe members' social identities? As Joane Nagel has
indicated:

If informal ethnic categories and meanings can shape the
everyday experiences of minority groups, formal or official
ethnic labels are all the more powerful sources of identity
and social experience because they carry the imprimatur of
the state. When mandatory ethnicity is official, the power
of the ethnic ascription is vastly reinforced. 134

The Native American social label and its corresponding collective
identity has come so forcefully into view because the law
categorizes indigenous cultures in this fashion, labels the collective
"Indians," and indicates to every one of us that this is a salient
distinction-a distinction that will matter legally, politically, and
socially.

Indeed, the same might be said of any legal rule, the investitive
criteria of which reflect differentiated, and socially salient,
characteristics. Thus, disability and citizenship laws further
constitute categories of persons, influencing the social identity and
status of the individuals such laws describe. These legal rules
reflect socially salient differences among persons, differences
grounded in physicality and power relations, and, perhaps,
differences that find their source in deep cultural and historical
forces. Legal institutions, in this way, further construct applicable
social labels, marking the disabled from the able-bodied, and the
citizen from the resident or undocumented alien, and in the process
they spread and further constitute social conceptions of the
individuals such laws describe. So too do laws denying the
institution of marriage to same-sex couples, as do such laws'
pragmatic, though morally unsatisfactory, surrogates, which
announce the constitution of a new and distinct form of social
relationship, the civil union or domestic partnership.'3 5  These
legal institutions function as agents of socialization, turning as they
do on socially salient criteria, further constructing social labels,
and thereby entrenching and constituting social perceptions,
statuses, and identities.

134. Nagel, supra note 7, at 27-28.
135. See William N. Eskridge, Jr., EQUALITY PRACTICE: CIVIL UNIONS AND

THE FUTURE OF GAY RIGHTS 234-35 (2002).
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Though there is almost always a moral undercurrent to laws
that differentiate among classes of persons on the basis of socially
salient traits, the conception of law as an agent of socialization is
not offered here from any one normative perspective. While the
exclusion of classes of persons on the basis of inegalitarian
ascriptive statuses might indeed be morally unjustified, the bare
notion that law functions in a socializing mode is a descriptive
claim. Indeed, although historically legal differentiation could
typically be associated with an illiberal agenda in the form of
unequal treatment and potentially severe constraints on individual
autonomy, there is no necessary connection between such
differentiation and the violation of liberal democratic principles.
For instance, cultural rights differentiate among persons on the
basis of socially salient characteristics and so serve also to
entrench, spread, and enable the further construction of social
labels, statuses and identities. And yet this legal differentiation,
although the subject of continuing controversy even with
liberalism, frequently has been justified on liberal grounds. 136

Similarly, legally instituted programs of affirmative action serve as
agents of socialization since they turn on socially salient
differences, and yet many would argue that such socialization runs
in a justifiably liberal and progressive direction.' 37

Hence, at least for present purposes, the commonality among
these several seemingly disparate examples is not one to be found
in moral argumentation. Instead, each represents an instance of
legal investitive criteria reflecting differentiated and socially
salient characteristics. As we have seen, such characteristics
described by law, which become socially salient in virtue of
physical and deep cultural differences, power relations among
categories of persons, and broader historical forces, serve further to
construct social labels, thereby enabling law's role as an agent of
socialization. Oddly, most sociologists and social psychologists
who study the social construction of identity largely have failed to
take note of law's constitutive influence. Admittedly, there are
numerous other social institutions that serve as agents of

136. See, e.g., Joseph H. Carens, CULTURE, CITIZENSHIP, AND COMMUNITY:
A CONTEXTUAL EXPLORATION OF JUSTICE AS EVENHANDEDNESS (2000); Will
Kymlicka, MULTICULTURAL CITIZENSHIP: A LIBERAL THEORY OF MINORITY
RIGHTS (1995) (arguing that minority cultural rights serve freedom and
equality). But see Brian Barry, CULTURE AND EQUALITY: AN EGALITARIAN
CRITIQUE OF MULTICULTURALISM (2001) (arguing that multicultural programs
violate liberal principles).

137. See, e.g., Appiah & Gutmann, supra note 87, at 131; Michel Rosenfeld,
AFFIRMATIVE ACTION AND JUSTICE: A PHILOSOPHICAL AND CONSTITUTIONAL
INQUIRY 284-96 (1991).
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socialization in a more immediate and powerful sense than do laws
and legal institutions. Sociologists and social psychologists have
focused primarily on the role of schools, the family, the media and
popular culture, corporations and the market, and cultural,
religious, and peer groups in the social construction, delineation,
and dissemination of social identity. They have done so, however,
without justification and almost to the complete exclusion of
law.'

38

To be fair, though, the neglect has been mutual. Legal scholars
interested in identity construction have been at least as inattentive
to broader social institutions as sociologists and social
psychologists have been to law. The growing literature on
constitutive theory within the legal academy almost entirely
neglects law's osition among social institutions constitutive of
human identity."39 If pressed, however, it is doubtful that any
serious legal commentator could believe that the law is as
influential a socializing agent as the educational system, the mass
media, or the family. Schools regularly evaluate children in
comparison to their peers, categorizing individual students
according to academic, athletic, and other performance measures in
ways that deeply influence the students' self-perceptions and social
identities. As one study found, when "students perceive that
teachers have labeled them as 'underachievers' or 'slow learners,'
they may be more likely to behave in ways that corroborate that
perception; by contrast, students labeled 'gifted' or 'intelligent'
may more readily embrace academic performance as an activity
boosting their self-concepts., 140  And the educational system
socializes in a vast array of non-performance based directions as
well; for instance, by teaching children, in ways both explicit and
implicit (and for better or worse) that gender, nationality, ethnicity,
and other collective identities are salient social differences.

Likewise, the proliferation and successful penetration in
contemporary society of mass media and advertising has proven an
effective instrument of socialization. Adolescent self-conceptions
in particular are swayed, and to some extent intentionally
manipulated, through newspaper and magazine images and

138. See, e.g., Allport, supra note 34, at 211-12; Cerulo, supra note 71, at 387.
139. See, e.g., Paul W. Kahn, THE CULTURAL STUDY OF LAW:

RECONSTRUCTING LEGAL SCHOLARSHIP (1999).
140. Karen Lutfey & Jeylan T. Mortimer, Development and Socialization

Through the Adult Life Course, in HANDBOOK OF SOCIAL PSYCHOLOGY 187
(John Delamater ed., 2003) (citing Robert Rosenthal & Lenore Jacobson,
PYGMALION IN THE CLASSROOM (1968)).
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articles, television shows, movies, and music. 141 Indeed, according
to one researcher, individual adolescents serve as the audience for
mass media an average of nearly seven hours a day. 142 Even if this
finding exaggerates the real degree of adolescent attention to
media, clearly a significantly lesser extent still permits for fashion
magazines to shape especially girls' self-images, sneaker
advertisements to provide points of identity reference especially
for boys, and popular music to construct entire youth sub-
cultures. 143 And, even beyond the socializing effects of schools
and the media, perhaps no social institution is as effectively
constitutive of human identity as the most basic social unit, the
family. Parents and other relatives intensely influence childhood
development in ways that extend well into adolescence and
adulthood. 144 Our families determine, at least at the outset, our
nationalities, religious and other cultural affiliations (or our lack
thereof), social class, and even our life prospects and fundamental
world-views. Though we may seek to distance ourselves from our
native backgrounds in ways large and small, there is abundant
evidence that social and cultural connections derived from familial
sources remain persistent. As Michael Walzer has written,
"identities are, mostly, the gifts of... parents."'145

Hence, in comparison with other social institutions, law will
generally play a secondary role in the socialization of persons and
the construction of social identity. Even as an admittedly lesser
partner in the social constructionist project, however, legal
institutions remain constitutive of human identity in ways that
matter greatly. Law inherently categorizes persons in the service
of fairness, predictability, and freedom, and perhaps, on a deeper
level, as a result of the fundamental processes of human social
cognition. At a minimum, then, law functions in an
institutionalizing and disseminating capacity, providing a
mechanism for the entrenchment and further reinforcement of

141. Donna Eder & Sandi Kawecka Nenga, Socialization in Adolescence, in
HANDBOOK OF SOCIAL PSYCHOLOGY 173-74 (John Delamater ed., 2003).

142. See Donna Gaines, TEENAGE WASTELAND: SUBURBIA'S DEAD END
KIDS (1991); Eder & Nenga, supra note 141, at 173 (citing Donald F. Roberts,
Media and Youth: Access, Exposure, and Privatization, 27 J. ADOLESCENT
HEALTH 8 (2000)).

143. See Eder & Nenga, supra note 141, at 173-74; Melissa A. Milkie,
Social Comparisons, Reflected Appraisals, and Mass Media: The Impact of
Pervasive Beauty Images on Black and White Girls' Self-Concepts, 62 SOC.
PSYCHOL. Q. 190 (1999); Brian Wilson & Robert Sparks, "It's Gotta Be the
Shoes": Youth, Race, and Sneaker Commercials, 13 SOC'Y SPORT J. 398 (1996).

144. See Lutfey & Mortimer, supra note 140, at 186-88.
145. Michael Walzer, On Involuntary Association, in FREEDOM OF

ASSOCIATION 64, 65 (Amy Gutmann ed., 1998).
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social identity differentiation emanating from social institutions
other than law. Yet, law's constitutive influence is not limited to
so passive a role. Social categories, including those categories
constituted by legal institutions, are best conceptualized as fuzzy
sets in light of their peripheral criteria and necessarily indistinct
borders. This fuzziness, reflected also in the indeterminacy
apparent in legal investitive criteria, creates additional room for the
legal construction of social categories. In this way, law functions
also in an interpretive and transformative capacity. Whenever a
social category is to be institutionalized in law, it necessarily
becomes subject to interpretation by legal institutions, both at the
point of legislative entrenchment and, even more plainly, in the
context of adjudication and administrative implementation.

Law, thus, provides more than an expedient means for the
entrenchment and reinforcement of pre-existing social conceptions
and social labels regarding the classes of persons sorted by legal
institutions. It also serves, in its own right, as a source of further
development of those conceptions and labels. Law and legal
institutions constitute aspects of human social identity when the
investitive criteria that serve as the bases for legal categorization
reflect socially salient characteristics. The social salience of
legally investitive criteria is a complex social cognitive
phenomenon, grounded in a combination of physicality, power
relationships, cultural differences, and deep history. Legal
institutions reinforce the social salience of the human
characteristics described by law and, in the process, further
construct social labels attached to categories of persons. Members
of the society at large, consciously or unconsciously, take notice of
the social conceptions and labels propagated through the law, and
individual members of the categories reflected and further
constituted by legal institutions internalize their differentiated
status. In this way, law serves as one of many institutional agents
of socialization.

The path to understanding law's relationship with social
identity is not constrained to the garden of sociolegal studies. That
path has many branches and is far from being fully mapped. In the
context of constitutive theory, this article has shown, sociolegal
scholars have much to gain from encounters with cultural
sociology and social and cognitive psychology. Law is indeed
partially constitutive of who and what we are. But if we are ever
truly to understand how and why legal institutions constitute us as
they do, we must not permit the boundaries of our respective
disciplines to limit the range of our thinking.
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