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STATE REGULATION OF PATENTS AND
LICENSES TRADING, COMING CLOSER
TO EUROPEAN STANDARDS: ECONOMIC
AND LEGAL ASPECTS
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Economics (DBA), Full Professor
Samtskhe-Javakheti State University, Georgia

During transition of technologies and property rights, patent and
license trading it is necessary to set a “reasonable compensation” or a
“reasonable royalty”.

As a rule the amount of royalty is calculated in countries of the
EU empirically. As for Georgia, without reliable statistical data foreign
rates of royalty are used. This brings the problem of justification of
separate economic indexes during calculation of the price for a patent
or a license (applicable to our market conditions).

Georgian experts have unstable position towards determination
of the reasonable amount of benefits foregone or the damage from
violation of intellectual property rights, as well as justification of “fair”
license payments.

Problems of assessment and price formation are manifested in
connection with consideration (by general courts of Georgia) of judicial
cases connected with complaints about reparation of damages caused by
illegal use of intellectual property, at judicial determination of the size
of reparation on the basis of the reasonable royalty and at determination
of the cost of IP stated in the Patent Law of Georgia.

The Patent Law of Georgia does not include special obligatory
methods of assessment and recommendations on price formation
during commercialization of intellectual property and calculation of
the amount of damage (benefits foregone) caused by illegal use of
intellectual property — this is a serious omission.

The problem of assessment of patents, licenses and other objects
of intellectual property in Georgia has arisen on the national level. It
involves matters connected with exporting and customs supervision at
implementation of international connections and trade, barter transactions
during work, providing services and products of intellectual property
expressed in physical form. In accordance with this the necessity of
assessment and registration of products of intellectual activity is determined.

In times of state regulation of patent and license trading and
promotion of competence it is necessary to observe general European
standards. Such norms should include: 1) establishment of quantitative
limits in production of the patented goods or the use of the process; 2)
cross-licensing connected with partition of the market or limitation of
production; 3) keeping control over operations of the licensee set in
the license agreement after the expiration of the patent; 4) prohibition
to the licensee of selling products competing with the production
of the licensor; 5) obligations to transfer all improvements made
by the licensee in the licensed object towards licensor (in exclusive
ownership); 6) prohibition of exporting from the territory of licensee
to other countries of the EU if a licensor does not possess patents in
these countries; 7) payment of the increased reward or fee for selling of
goods in a way not presupposed by the agreement by the patent owner,
licensee.

Conference participant, National championship in scientific analytics, Open
European and Asian research analytics championship

I'OCYIAPCTBEHHOE PEI'YJINPOBAHUE
TOPI'OBJIM [TATEHTAMU, JIMLIEH3UAMUA
1 TIPUBJIMKEHME K EBPOIIEMCKUM
CTAHAAPTAM: SKOHOMUYECKUE U1
[TPABOBBIE ACIIEKTBI

Yunanze I'b., n-p ropua. Hayk (LLD), 1-p sxoH. Hayk (DBA),

pod.
Cawmirxe-/[)kaBaXeTCKuUi TOCYIapCTBEHHBIN YHUBEPCUTET, [ py3ust

Bo Bpems mepenaud TEXHONOIMI M MMYIIECTBEHHBIX IPaB, TOP-
TOBJH IIATEHTAMU U JINLCH3UAMH HEOOXOAUMO YCTaHOBUTH «Pa3yMHYIO
KOMIICHCAIIHIO» WITH «Pa3yMHOE POSUITIY.

Crpanbl EBpocoro3a, kak IpaBuiIo, pasMep POSUITU ONPENEISIOT
SMIUPHUIECKU. [py3us, He HMes JOCTOBEPHOI CTATUCTUKH, HCIIONb3Y-
eT 3apyOe)KHBIC CTaBKU POSUITH, OATOMY BO3HHKAaeT Ipobiema 000-
CHOBAaHUsI OTAECJIBHBIX YKOHOMUUECKUX MOKa3aTelel IPH pacyeTe LeHbl
[IaTEeHTA U JIUIEH3UH IPUMEHUTEIHO K HAIIIUM PHIHOYHBIM YCIOBHSM.

I'py3HHCKHE HKCIIEPTH HMEIOT HEOIHO3HAYHYIO MO3ULIHIO 110 BOIPO-
caM OIpeze/icHNs OOOCHOBAHHOTO pasMepa YITyLICHHON BBITOZBI WM
yirep6a OT HapyIIeH!s IPaB HHTEIUICKTYaIbHOH COOCTBEHHOCTH, a TAKkKe
000CHOBaHUS ““CIIPaBeTNBBIX~ Pa3MEPOB JIMLICH3HOHHbIX BBITUIAT.

[IpoGneMbl OLIGHKH M LIEHOOOPa30BaHUs HPOSBISAIOTCS B CBA3U
C pacCMOTpeHHeM CyAeOHBIX AeN OOIUMH cymamu [py3uu mo mckam
0 BO3MEILECHHHU ymepOa OT MPOTHBOIPABHOTO HCIIONB30BAHHS HHTEI-
JICKTYaJIbHON COOCTBEHHOCTH, IIPU CyAeOHOM ONpPE/ICICHUHN BEIUYHUHBI
BO3MEILICHUS HA OCHOBE “pa3yMHOT0’ POSUITH U TIPH ONPEIEIICHUH CTO-
nmoctu MIC npenycMorpeHHbIX «IlaTeHTHBIM 3aKoHOMY [ py3un.

B «IlareHTHBIM 3aKoHEe» [py3uH OTCYTCTBYIOT 00s3aTeibHbBIC K
IPHMEHEHHUIO CHEHHANbHBIC METOJHKH OLCHKH M PEKOMEHIALNU IO
LIEHOOOPa30BaHMIO NPH KOMMEpLHAIH3AUH HHTEIUIEKTyIbHON c00-
CTBEHHOCTH U pacyeTy pa3Mepa yuiepoa (yrnyLneHHOH BbIrosibl) OT Ipo-
THBOIIPABHOTO HCIOIb30BAHUSI HHTEJICKTyalbHOH COOCTBEHHOCTH,
YTO SIBJIICTCS CEPbE3HBIM YITYIICHUEM.

[IpoGnema OLEHKM MAaTEHTOB U JIMLIEH3UM, APYTUX OOBEKTOB WH-
TEIUICKTyaIbHOH cOOCTBEHHOCTH B I'py3uu BcTaeT Ha obmierocynap-
CTBEHHOM YpPOBHE. DTO KacaeTcsl BOIPOCOB, CBI3aHHBIX € 9KCIIOPTHBIM
U TaMOYKEHHBIM KOHTPOJIEM, IIPH OCYIIECTBICHHN BHELTHEIKOHOMUYE-
CKHX CBsI3€il U TOProBIH, OApTEPHBIX CAEIOK BO BPEMs BBHIIOTHECHHS
palboT, MpeoCTaBIeHHE YCIYT H Pe3y/IbTaTOB HHTEIUICKTYaIbHOH Co0-
CTBCHHOCTH, BBIPaKCHHBIX B MaTepHalbHO-BEIICCTBCHHOH (opme B
COOTBETCTBUH C KOTOPBIM IIPEyCMaTPUBACTCA HEOOXOAUMOCTh OICH-
KU U ydeTa pe3y/IbTaTOB HHTEIUICKTYaIbHOM eI TeIbHOCTH.

Bo Bpemsi rocy1apcTBEHHOTO PEryIUpOBaHKs TOPTOBIIA HaTEHTaMU U
JIMIEH3MAMH U MOOLIPEHHST KOHKYPEHIUH He0OXOAUMO HIPUIEPKHBATCS
K OOIIeeBpOIeHCKIM cTaHmapTaM. K TakiuM HOpMaM ClieyeT OTHECTH:
1) ycTaHOBNEHHE KOJIMYECTBEHHBIX OMPAHMYCHHUH B MPOMU3BOJICTBE 3arla-
TEHTOBaHHOH MPOXYKIMH M HCIIONE30BaHKE IpoIecca; 2) mepeKpect-
HOE JINIICH3MPOBAHNUE, CBI3aHHOE C Pa3/eioM PhIHKA WM OrpaHMICHIEM
MPOM3BOJICTBA; 3) COXpAHEHHE IO MCTCYEHUM CPOKa JCHCTBUS MaTeHTa
KOHTPOJISI HAJl OHEpAIMSIMU JTULCH3MATa, 3aJI0KCHHBIMHI B OCHOBE JIMIICH-
3HOHHOTO JIOTOBOPA; 4) 3aIpeT JNLEH3HUATy 3aHUMAThCs COBITOM HPOIYK-
LMK, KOHKYPHPYIOLIEH ¢ MPOayKIueil JuleH3uapa; 5) 00s3aTeabeTsa mno
nepefade B HCKIIOUUTEIbHYIO COOCTBEHHOCTD JTUIICH3UApa BCEX YCOBEP-
IICHCTBOBAHHIA, C/ICTTAHHBIX JINIICH3UATOM B OTHOLICHHHN OOBEKTa JINIICH-
3uM; 6) 3alpeT FKCIopTa ¢ TEPPUTOPUH JIMLIEH3UaTa B ipyrue crpatsl EC,
€©CJI JINIEH3HAp He BIaJieeT IAaTeHTaMH B COOTBETCTBYIOIINX CTPaHax; 7)
yIUIaTa TaTeHTOBIA/IENbLEM, JINIEH3HATOM IOBBIIICHHOTO BO3HAIPaXKIIe-
Hus Wi mrpadya 3a peaausaliio TOBapOB HHBIM IyTEM, YEM 3TO Ipe/-
YCMOTPEHO JOTOBOPOM.

VyacTHuK KoH(epeHun, HalioHaIsHOro IepBeHCTBA 10 HAYYHOM aHAIUTHKE,
OtxpbiToro EBponeiicko-A3HaTcKoro NepBeHCTBa [0 Hay4YHOI aHATUTHKE
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BCOOTBCTCTBI/II/I C 3aKOHOJATEelb-
ctBoM EBpomneiickux crpaH BO
BpeMs TOPrOBIU NATCHTAMH U JIHUICH-
3USAMU, [Iepellaud TEXHOJIIOTHH U UMY-
MIECTBEHHBIX TPaB Ha HHUX B paMKax
Tpedyet
“pa3yMHON KOMIeHcauuu’ WIH “pas-

MEXIyHapOJHOTO OoOMeHa
YMHBIX pOSITH’ B KadecTBE BO3HA-
rpaskJeHUs 3a UCIOAb30BAaHUC HHTEI-
JIEKTyaJIbHOW COOCTBEHHOCTH.

B npakruke crpan EBpocorosa pas-
MEp pOSUITH OHpPEIEeNSIT dMIUpUYE-

CKH - IIyTeM yCTaHOBICHHBIX IS pas3-
JIUYHBIX OTpaciei IPOMBIIUICHHOCTH
HEKUX YCPEJHEHHBIX (T.H. CTaHZapT-
HBIX) POSUITH.

B nmpakTtuke Hamei cTpaHbl 4OCTO-
BEPHOM CTAaTHCTUKHM Ha JTOT CUET HE
CYIECTBYET, U MOATOMY, HCIOIb3YIOT
3apyOexHbIe CTaBKU POSIITH. B cBsi3u ¢
STHM BO3HHUKACT, HAIIPUMeEP, Mpobiaema
000CHOBaHHS OTJCIBHBIX SKOHOMHYE-
CKHX IIOKa3aTelledl IpU pacdyeTe LEHBI
MaTeHTa W JHMIEH3UU NPHUMEHUTEIHHO

K HalliM pPBIHOYHBIM YCIOBHUSM |1,
c.71-72].

BaXHOCTh ¥ aKTyalbHOCThH peIlle-
HUSl TPAKTHYECKUAX MPOOIeM IEHOO-
Opa3zoBaHUs TpU pealu3alud Hayd-
HO-TEXHUYECKHX pa3pabOTOK U KOM-
MEPUUAITH3ANUN  WHTEJUICKTYalbHOM
COOCTBEHHOCTH W CyneOHOU 3ammre
UX TpaB OOyCIIOBIEHA HEOJHO3HAY-
HOCTBIO MO3UIHU TPY3HHCKUX CIICI[H-
QJIUCTOB M0 BOMPOCAM OIPEIEICHUS
000CHOBAaHHOTO pa3Mepa YIyIIEHHON
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BEITOABI WM ymiepba OT HapylIeHHUs
IpaB MHTEJUICKTYaIbHOH COOCTBEHHO-
CTH, a TaKke W 00OCHOBaHMA ‘‘cIipa-
BEUIUBBIX~ Pa3MEpOB JIUICH3UOHHBIX
BBIIIJIAT.

Oco0eHHO 0CTPO MPOOIEMEI OLIEH-
KM M IIeHOOOpa30BaHUsI B HACTOsIIEE
BpeMs IpPOABIAIOTCA B CBA3U C pac-
CMOTpEHUEM CyAeOHBIX el OoOmMMHU
cygamu I'py3unm mo uckam o BO3Me-
MIEHUN ymiepba OT MPOTHBOIPABHOTO
UCTIONB30BaHUS  HMHTEIICKTyalbHOU
COOCTBEHHOCTH, IpU CyAeOHOM oIIpe-
JICJICHUH BEIMYUHBI BO3MEIICHUS Ha
OCHOBE ‘“‘pa3syMHOro” poOsITH U IpHU
onpezneneHun croumoctu MC mnpen-
YCMOTpeHHBIX «IIaTeHTHBIM 3aKOHOM
I'pyzun» 1999 roma nmpuHYyIUTEIBHBIX
nmuneHsui [2, ¢.39-40].

B cooTBercTBHM ¢ 3akoHOIaTENb-
ctBoM EBpocorosa mepenaga TexHOIO-
THH W MMYIOIECTBEHHBIX IIpaB HAa HUX
B paMKaX MEXAyHapoZHOTO OOMeHa
TpeOyeT ‘“‘pasyMHOH KOMIEHcCAnuu’”’
B KauyecTBE BO3HATPAXICHHUS 3a HC-
MOJIb30BAaHUE HWHTEIUIEKTYyalIbHON CO0-
crBeHHOCcTH. OmmH u3 Hamboiee 00-
MIUX CIIOCO0O0B, KOTOPHIM OLIEHUBAETCS
KOMIICHCAIUSI - OTO “‘pa3syMHBIC POSII-

”

TH”, KOTOpBIE, KaK OIpeaeNseT Cyi,
JOJDKHBI OBITH yIUIAYCHBI OTBETYHKOM
MaTEHTOBIAJCINBIY, KaK €CIH OBl TOT
MEePBOHAYAIBHO IPEACTaBHI H0Opo-
BOJIBHYIO JTUIICH3UIO [3].

B 10 xe Bpems B neHCTBYIOUINX 3a-
KOHOJATeIbHBIX akTax [py3mm (3axoH
«O mareHTax» M Jp.) OTCYTCTBYIOT 00s-
3aTeNbHble K INPUMEHCHHUIO CIICIHAIb-
HBIC METOIUKH OLICHKU U PEKOMEHIAINN
10 I[[EHOOOPa30BaHUIO NPU KOMMEpIHa-
JM3alUN MHTEIUICKTYalIbHOH COOCTBEH-
HOCTH ¥ pacueTy pazMmepa ymepoa (yiy-
IIEHHOH BBITOIBI) OT IPOTHBOIPABHOIO
HCTIONB30BAaHMS HHTEIUIEKTYaIbHOH c00-
CTBEHHOCTH, YTO, II0 MOEMY MHCHHIO,
SBIIACTCS CEPhE3HBIM YIyIIeHHeM [4,
c.77-78].

IIpn »ToM mpobneMa OIEHKH Ia-
TEHTOB W JIMIEH3UH, IPyTruX 00bEKTOB
WHTEJUIEKTYyalbHOH  COOCTBEHHOCTH
B I'py3um yxe BcTaer Ha oOmierocy-
JapCTBEHHOM YypOBHE. JTO KacaeTcs
BOIIPOCOB, CBSI3aHHBIX C JKCHOPTHBIM
U TaMOXXEHHBIM KOHTpOJIEM, IIPH OCY-
MIECTBICHUN BHEITHEIKOHOMHUIECKUX
CBsI3eH M TOPTOBIM, OapTepHBIX CHe-
JOK BO BpeMsS BBINOTHEHHS padoT,
MPEOCTaBICHUE YCIYyT U Pe3yabTaToB
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HWHTEIUIEKTYya bHONH  COOCTBEHHOCTH,
BBIPQKEHHBIX B MarepuajIbHO-Belle-
CTBEHHO! (oOpMe B COOTBETCTBUH C
KOTOPBIM TPEyCMaTpuBaeTcs HeoOXo-
JIMMOCTh OICHKH U y4YeTa Pe3yJbTaToB
HWHTEIUIEKTYa bHON JesTeNnbHOCTH [3,
c.128-129; 6, ¢.86-87].

Bo BpeMs rocyapcTBEHHOTO pery-
JTUPOBAHUST TOPTOBIIS TATEHTAMH H JIU-
LEH3USIMH U MTOOIIPEHUs] KOHKYPEHIIHH
HE0OX0INMO TPUIEPIKUBATHCS K 001IIe-
eBporneiickuM crangapram. [lo moemy
MHEHHIO, K TAKAM HOPMAaM CJIeJyeT OT-
HECTH:

1) samper Ha UpUHSATHE NPHU 3a-
KyIKe [aTeHTOB M JHIEH3UH TaKuX
YCIIOBHA, KaK TPEANUCAHNEe MaTeHTOB-
najieNblly, JIUIEH3HaTy KaKux-Tu0o
MPONAXKHBIX [EH Ha COOTBETCTBYIO-
LIYIO MPOAYKIMIO WM 00IacTell mpu-
MEHEHUS;

2) yCTaHOBJIEHHE KOIMYECTBEHHBIX
OrpaHUYEHUI B MPOM3BOICTBE 3allaTeH-
TOBaHHOM TPOIYKIMU KM HCIIOIb30Ba-
HHeE TpoIlecca;

3) mepekpecTHOe IHICH3UPOBAHHKE,
CBSI3aHHOE C PA3/IEJIOM PHIHKA MM Orpa-
HUYCHUEM MPOU3BOJICTBA;

4)coxpaHeHHE 10 MCTEYCHUU CPOKa
JICWCTBUSI MATEHTAa KOHTPOJISL HAJ OIle-
paunusiMi JIMIEH3UATa, 3aJ0KCHHBIMU B
OCHOBE JIMI[CH3UOHHOTO JJOrOBOPA;

5) 3amper IMIEH3HUATY 3aHUMATHCSI
COBITOM TIPOIYKIMH, KOHKYPUPYIOIIEH ¢
MPOAYKIIMCH JIUIIEH3HAPA;

6) oOs3arenbcTBa 1O Tiepenade B
HCKITIOYHUTENbHYI0 COOCTBEHHOCTD JIU-
LIeH3Mapa BCEX YCOBEPIICHCTBOBAHMH,
CIENIaHHBIX JIMIEH3UATOM B OTHOIIECHUH
00BbEKTA JIMICH3HH;

7) 3amper SKCIOpTa € TePPUTOPUH
nuiensuara B apyrue crpansl EC, eciu
JIMLCH3UAp He BJIajIeeT MaTeHTaMHu B CO-
OTBETCTBYIOIIUX CTPAHAX;

8) ymimara mareHTOBIAICNbIEM, JIH-
LICH3UATOM IOBBIIICHHOTO BO3HAIPAXK-
neHust Wik mrpada 3a pearnu3anuio To-
BapOB MHBIM IIyTEM, YEM 3TO MPEIYCMO-
TPEHO IOTOBOPOM.
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