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and including Blackstone, suggests an interpretation of the
phrase that is applicable only to capital cases. American usage of
the phrase by the contemporaries of the drafters of the Fifth
Amendment further supports this contention. Viewing the Double
Jeopardy Clause in this context permits the pursuit of meaning-
ful double jeopardy reforms without offending its original intent.

Commentators have referred to the wording of the Double
Jeopardy Clause as "unclear" and "unfathomable."1 30 The term
"life or limb" is particularly confounding. 131 Another of the Fifth
Amendment's clauses, the Due Process Clause, states that a per-
son shall not be deprived of "life, liberty, or property, without due
process of law." 132 The negative inference from such a word choice
in the same amendment as the Double Jeopardy Clause is that
the Double Jeopardy Clause was not intended to protect a per-
son's liberty or property rights. The Framers purposefully refer-
ence "life or limb" in the Double Jeopardy Clause in order to ex-
tend constitutional protection to situations where the
consequences of an erroneous conviction heavily outweighed the
utility of revisiting apparently faulty acquittals: capital cases in
which the defendant's life-not just liberty-is in jeopardy. 33

A. The Present (Lack of) Meaning of "Life or Limb"

The Court in Ex parte Lange 134 pronounced the rule that a de-
fendant may not be tried twice for any offense-felony or misde-
meanor, capital or otherwise-but it did so by employing lan-
guage paralleling Madison's original wording, which the First
Congress rejected. Glossing over the significance of the phrase,
"life or limb," the Court declared, "[W]e do not doubt that the
Constitution was designed as much to prevent the criminal from
being twice punished for the same offence as from being twice tried
for it."'1 35 In support of this position, the Court cited a decision of
the New Jersey Supreme Court:

130. See GARCIA, supra note 112, at 28 (citing SIGLER, supra note 20, at 35).
131. See Stephen N. Limbaugh, Jr., The Case of Ex Parte Lange (or How the Double

Jeopardy Clause Lost Its "Life or Limb,") 36 AM. CRIM. L. REV. 53, 69 (1999).
132. U.S. CONST. amend. V (emphasis added).
133. See Limbaugh, supra note 131, at 81; see also LARRY LAUDAN, TRUTH, ERROR, AND

CRIMINAL LAW: AN ESSAY IN LEGAL EPISTEMOLOGY 197 (2006) ("'[Llife or limb' was a stan-
dard phrase in the eighteenth century for the death penalty.").

134. 85 U.S. (18 Wall.) 163 (1873).
135. Id. at 173 (emphasis added).
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In the case of Cooper v. The State, in the Supreme Court of New Jer-
sey, the prisoner had been indicted, tried, and convicted for arson.
While still in custody under this proceeding he was arraigned on an
indictment for the murder of two persons who were in the house
when it was burned. To this he pleaded the former conviction in bar,
and the Supreme Court held it a good plea. It is to be observed that
the punishment for arson could not technically extend either to life
or limb; but the Supreme Court founded its argument on the provi-
sion of the constitution of New Jersey, which embodies the precise
language of the Federal Constitution. After referring to the common
law maxim the court says: "The constitution of New Jersey declares
this important principle in this form: 'Nor shall any person be sub-
ject for the same offence to be twice put in jeopardy of life or limb.'
Our courts of justice would have recognized and acted upon it as one
of the most valuable principles of the common law without any con-
stitutional provision. But the framers of our Constitution have
thought it worthy of especial notice. And all who are conversant with
courts of justice must be satisfied that this great principle forms one
of the strong bulwarks of liberty .... Upon this principle are founded
the pleas of autrefois acquit and autrefois convict."136

By conflating "jeopardy of life or limb" with the procedural effect
of the autrefois pleas, the Court stifled any further debate on the
meaning of the First Congress's curious word choice.

B. The Meaning of "Life or Limb" in Common Law

"Life or limb" was not a neologism created by the First Con-
gress. The phrase had a "literal meaning in English history"137 for
hundreds of years before it was incorporated into the Fifth
Amendment. The term "life or limb" refers to criminal punish-
ments involving the loss of natural life or limb throughout Eng-
lish legal history.138 Many ancient sources from the common law
include the phrase-always in reference to severe corporal pun-
ishment.'39 The learned men drafting the Double Jeopardy
Clause were undoubtedly familiar with many of these sources.14°

136. Id. at 171-72 (quoting State v. Cooper, 13 N.J.L. 361, 370-71 (1833)); see also
United States v. Scott, 437 U.S. 82, 96 (1978) ("[T]he three common-law pleas of autrefois
acquit, autrefois convict, and pardon .... lie at the core of the area protected by the Double
Jeopardy Clause.").

137. SIGLER, supra note 20, at 5.
138. Id.
139. This primarily means corporal punishment because the severing of limbs as a

punishment had fallen out of favor by the eighteenth century. See Limbaugh, supra note
131, at 65.

140. See id. at 79-82.
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Although the evidence may be largely circumstantial, we have no
better way to peer into the minds of the Framers who chose "life
or limb" than by reading and examining the sources that they
likely read and examined.'41

The Magna Carta contains the first known reference to the
term "life or limb" in the common law tradition. 142 At the time the
Magna Carta was issued in 1215, the criminal justice system in
England was not overly concerned with prosecuting crimes occur-
ring between subjects of the Crown. 143 When a party accused an-
other of committing a felony, judicial trial by combat often oc-
curred, which quite literally placed the accused's life and limbs in
jeopardy. 144 The Magna Carta signaled the demise of trial by bat-
tle by declaring, "Nothing in future shall be given or taken for a
writ of inquisition of life or limbs, but freely it shall be granted,
and never denied."'45 Thus, a party could plead the writ of life or
limb and be judged by twelve of his neighbors in substitution of
trial by battle.'46

The term "life or limb" appeared again four years later, in
1219, in a "temporary ordinance" of the King's Council.'47 In the
absence of trial by ordeal or combat, Henry III ordered England's
judges to imprison persons suspected of felonies."4 Judges were
correspondingly instructed that the prisoners' "vitae et mem-
brorum"-life or limb-was not to be jeopardized. 4 9 The reference
provides a clear early example of the differentiation between pun-
ishments affecting life or limb and those involving lesser punitive
measures, such as incarceration.

Dating from one generation after the creation of the Magna
Carta, a court document directs the judges in the Tower of Lon-

141. Cf supra notes 117-24 and accompanying text (discussing the lack of records from
the First Congress explaining the wording of the Double Jeopardy Clause).

142. GEORGE C. THOMAS, III, DOUBLE JEOPARDY: THE HISTORY, THE LAW 120 (1998).

143. WILLIAM SHARP McKECHNIE, MAGNA CARTA: A COMMENTARY ON THE GREAT
CHARTER OF KING JOHN 359-60 (2d ed. 1914).

144. Id. at 359. If the accuser lost the battle, then the result was considered just as he
was thereby proven to be a perjurer. Id. at 360.

145. Id. at 359 ("Nichil detur vel capiatur de cetero pro brevi inquisicionis de vita vel
membris, sed gratis concedatur et non negetur.").

146. Id. at 361-62.
147. JAMES BRADLEY THAYER, A PRELIMINARY TREATISE ON EVIDENCE AT THE COMMON

LAw 79 (1896).
148. SIGLER, supra note 20, at 9.
149. THAYER, supra note 147, at 79.
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don to observe the provisions of the Dictum of Kenilworth.15 ° By
separating "life or limb" from imprisonment with the disjunctive,
"or," it further reinforces that in early common law a punishment
affecting "life or limb" was distinguishable from a punishment in-
volving incarceration:

[Ihf appeal or complaint of robbery and breach of the peace or homi-
cide should be made before justices in eyre or of other offences in the
time of the war against any who were against the late king or
against others, or if presentments of such offences should be made as
are wont [sic] to be made at the capitula of the crown, no one should
lose life or limb or incur the penalty of perpetual imprisonment on
these grounds, but that justice should be done in another manner
concerning damages or things lost or carried off and trespasses ac-
cording to the discretion of the late king's justices.... 151

Later English legal historians have discussed the meaning of
life or limb at common law. Two such historians, Lord Edward
Coke and Sir William Blackstone, are of particular importance
because, as one commentator put it, "To colonial lawyers, Coke
and Blackstone were names which had become synonymous with
the common law itself."" 2 Lord Coke, writing in 1681 on the his-
tory of English common law, affirms the common law distinction
between life or limb punishments-referring to capital punish-
ment-and lesser penalties. 153 Lord Coke explained that English
criminal statutes employed the phrase life or member154 to denote
capital punishment, which Coke distinguishes from penalties in-
volving loss of liberty or property:

[S]ome statutes . . .are not extended to the loss of life or member,
but to imprisonment, lands and goods. But if an act of parliament
saith, Eeit judgement de vie et member [judgment of life or limb] ....
in that case judgment of death shall be given, as in case of felony,
viz. [sic] that he be hanged by the neck till he be dead.... 1 5 5

150. THE DICTUM OF KENILWORTH IN THE COURTS (1276), reprinted in 3 ENGLISH
HISTORICAL DOCUMENTS, 1189-1327, at 580-81 (Henry Rothwell ed., 1996) (1975). The
Dictum of Kenilworth, which stated the terms for peace between King Henry III and rebel-
lious supporters of Simon de Montfort, can be found at THE DICTUM OF KENILWORTH
(1266), reprinted in 3 ENGLISH HISTORICAL DOCUMENTS, 1189-1327, at 380-84, supra.

151. Id. at 580 (second emphasis added).
152. SIGLER, supra note 20, at 16.
153. See DEPARTMENT OF JUSTICE, OFFICE OF LEGAL POLICY, DOUBLE JEOPARDY AND

GOVERNMENT APPEALS OF ACQUITTALS (1987), reprinted in 22 U. MICH. J.L. REFORM 831,
842 (1989) (noting that Coke equated "judgment of life or member [limb]" with felonies).

154. Coke's use of the term member is synonymous with limb. It is based on his trans-
lation of the Latin member to English. Blackstone also used the word member as a syno-
nym for limb. See infra text accompanying note 164.

155. J.H. THOMAS, 3 A SYSTEMATIC ARRANGEMENT OF LORD COKE'S FIRST INSTITUTE OF
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Particular scrutiny should attend to Blackstone's treatment of
the term "life or limb" because scholars and courts have attrib-
uted the language of the Double Jeopardy Clause directly to
Blackstone.156 In his Commentaries on the Laws of England, writ-
ten a decade before the American Revolution, Blackstone engages
in a lengthy discussion of life and limbs.157

Blackstone gives the word "life" literal and civil meanings. It is
expressed in its literal meaning as "natural life being ... the im-
mediate donation of the great [c]reator."158 In addition to natural
life, the common law contemplated a "civil life" consisting of all
the rights and responsibilities of lawfully living in society.159 Life
could be lost through natural death, be forfeited by choice, or be
taken by the state.16 ° A man could choose to become civilly dead
by becoming a monk, at which time his worldly possessions and
rights passed to his heirs as if he were naturally dead.161 Civil
death could also occur by operation of law if the person was "ban-
ished or abjured the realm."162 Natural life could be taken by gov-
ernment authority when it is "forfeited for the breach of those
laws of society, which are enforced by the sanction of capital pun-
ishments."163

Limbs are given only a literal description by Blackstone:
"[Tihose members which may be useful to [a person] in fight, and
the loss of which alone amounts to mayhem by the common
law."164 According to Blackstone, no individual has the authority
to deprive a person of life or limb, and "the common law [of Eng-
land] does never inflict any punishment extending to life or limb,
unless upon the highest necessity."1 5

THE LAWS OF ENGLAND 448-49 (1836).

156. See, e.g., Benton v. Maryland, 395 U.S. 784, 795 (1969); THOMAS, supra note 142,
at 7.

157. WILLIAM BLACKSTONE, 1 COMMENTARIES *129-34.

158. Id. at *133.
159. Id. at *132.
160. See id. at *132-33.
161. Id. at *132.
162. Id.
163. Id. at *133.
164. Id. at *130. The offense of mayhem was committed by causing a severe injury to

the victim that deprived the victim of the use of any of her arms or legs. 3 BLACKSTONE,
supra note 157, at *121.

165. 1 BLACKSTONE, supra note 157, at *133 (emphasis added).
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A passage from Blackstone's Commentaries is often errone-
ously cited in support of the proposition that the wording of the
Double Jeopardy Clause is intended to extend its scope to all ac-
quittals-capital or otherwise:166

[T]he plea of autrefois acquit, or a former acquittal, is grounded on
this universal maxim of the common law of England, that no man is
to be brought into jeopardy of his life, more than once, for the same
offence [sic]. And hence it is allowed as a consequence, that when a
man is once fairly found not guilty upon any indictment, or other
prosecution, before any court having competent jurisdiction of the of-
fence, he may plead such acquittal in bar of any subsequent accusa-
tion for the same crime. 1

67

According to the generally-accepted argument, Blackstone's
phrase "jeopardy of life" is a term of art referring to any punish-
ment. 168 The incorporation of the term "life or limb" into the Fifth
Amendment is therefore nothing more than Blackstone's term for
the possibility of punishment-jeopardy of life-with the addition
of "or limb"' for alliterative flourish.169 The reliance on the above
quoted passage for this purpose, however, is misplaced. It disre-
gards the fact that Blackstone frames the "universal maxim" in
terms of "jeopardy of his life." Far from being a simple term of art,
Blackstone ascribed a very particular meaning to the word life; 170

life means natural or civil life. In particular, it is natural life that
Blackstone states is imperiled by the "breach of [the] laws of soci-
ety."'71 Life is not lost by incarceration. Jeopardizing life, as it is
defined by Blackstone, therefore must involve the threat of natu-
ral death or banishment.

Further, commentators who cite Blackstone's "jeopardy of life"
passage 72 as the model for the Double Jeopardy Clause fail to
give any significance to the Framers' decision to write "jeopardy
of life or limb" into the Fifth Amendment. Supposing that the
Framers had the writings of Blackstone in mind when they were
constructing the Double Jeopardy Clause, then presumably they

166. See, e.g., Benton v. Maryland, 395 U.S. 784, 795 (1969).
167. 4 BLACKSTONE, supra note 157, at *335.
168. See THOMAS, supra note 142, at 121-22.
169. See id.
170. See supra text accompanying notes 158-63.
171. 1 BLACKSTONE, supra note 157, at *133.
172. See supra text accompanying note 167.
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were also cognizant of Blackstone's discussion of "life or limb."'73

A plausible rationale for the phrase "jeopardy of life or limb" in
the Fifth Amendment becomes apparent if the phrase is decon-
structed into two constitutive parts: "jeopardy of life" and "life or
limb"-each derived from separate passages in Blackstone's
Commentaries. By employing Blackstone's "jeopardy of life"
phrase, the Framers adopted Blackstone's reasoning that "the
plea of autrefois acquit.., is grounded on this universal maxim
... that no man is to be brought into jeopardy of his life, more
than once, for the same offense."174 However, the Framers quali-
fied this constitutionalization of the autrefois acquit plea by ap-
pending "life or limb," which restricted its application to cases in-
volving the death penalty.

C. "Life or Limb" in American Usage Prior to Ex parte Lange 7 5

An examination of the use of "life or limb" by contemporaries
and near-contemporaries of the First Congress should prove bene-
ficial to the task of ascertaining its intended meaning. In the lat-
ter part of the eighteenth and the early part of the nineteenth
centuries debate regarding the meaning of the phrase was gener-
ally confined to the courts, which struggled to reconcile the com-
mon law tradition of the autrefois pleas with the wording of the
Double Jeopardy Clause. When used in other contexts, such as in
writings and statutes, "life or limb" commonly appeared as a
synonym for capital punishment, which is consistent with its
English usage dating back to the Magna Carta.

1. "Life or Limb" in the Judiciary

In the decades following the passage of the Fifth Amendment,
there was no consensus in the courts on the meaning of "life or
limb." Jurisdictions did not agree whether the Double Jeopardy
Cause's drafters had intended life or limb to have its generally
understood meaning or whether they had made an inartful at-
tempt to constitutionalize the autrefois pleas. Based on their

173. See supra notes 158-65 and accompanying text.
174. 4 BLACKSTONE, supra note 157, at *335.
175. The Ex parte Lange decision in 1874 is a natural cutoff point for researching usage

of "life or limb" since the Court laid down the phrase's authoritative meaning in that case.
See supra text accompanying notes 134-36.
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reading of the phrase, courts in the early nineteenth century
tended to espouse one of three interpretations of the Double
Jeopardy Clause.'76

One group of courts adopted the construction of the Double
Jeopardy Clause that would later be embraced in Ex parte Lange,
and which continues to be the prevailing view today.'77 Largely
disregarding the importance of the phrase "life or limb," these
courts maintained that the Double Jeopardy Clause prevented
reprosecution of an acquitted defendant for any offense, including
misdemeanors. 7 In practical effect, this interpretation of the
Double Jeopardy Clause imported many common law double
jeopardy principles into the Fifth Amendment. 7 9

A second group of courts argued persuasively that the phrase,
"life or limb," limited the scope of the Double Jeopardy Clause to
felonies.

The expression, jeopardy of limb, was used in reference to the nature
of the offence, and not to designate the punishment for an offence;
for no such punishment as loss of limb was inflicted by the laws of
any of the states, at the adoption of the constitution. Punishment by
deprivation of the limbs of the offender would be abhorrent to the
feelings and opinions of the enlightened age in which the constitu-
tion was adopted, and it had grown into disuse in England, for a long
period antecedently. We must understand the term, "jeopardy of
limb," as referring to offences which, in former ages, were punishable
by dismemberment, and as intending to comprise the crimes de-
nominated in the law, felonies. 180

176. Groupings represent the author's generalizations. To address all the nuances of
judicial interpretations of the Double Jeopardy Clause in the early nineteenth century
would be beyond the scope of this comment.

177. See Texas v. Cobb, 532 U.S. 162, 173 (2001) ("[Tlhe Fifth Amendment's Double
Jeopardy Clause... prevents multiple or successive prosecutions for the 'same offence.'").

178. See, e.g., Wyatt v. State, 1 Blackf. 257, 258 n.1 (Ind. 1823); Commonwealth v.
Olds, 15 Ky. (5 Litt.) 137, 137 (1824) (suggesting that double jeopardy protection would
have been available to a defendant charged with failing to register a billiard table if a final
judgment had been pronounced against him in his initial trial).

179. The common law doctrine was formerly said to be that a jury once sworn
and charged in any criminal case could not be discharged without giving a ver-
dict. And it was contended that this doctrine is recognized by the 5th Amend-
ment of the U.S. Constitution. It is now considered, however, that the common
law is that no one shall be twice tried for the same offense.

Wyatt, 1 Blackf. at 258 n.1 (citation omitted) (emphasis added).
180. People v. Goodwin, 18 Johns. 187, 201 (N.Y. Sup. Ct. 1820); see also Common-

wealth v. Purchase, 19 Mass. (1 Pick.) 521, 523 (1824) ("So in the amendment to the con-
stitution of the United States, which provides that no person shall 'be subject, for the same
offence, to be twice put in jeopardy of life or limb;' all felonies, whether capital or other-
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By limiting the double jeopardy protection to felonies, these
courts ascribed meaning to "life or limb," rather than relegating
the phrase to surplusage. Their conclusion, however, was off the
mark. Properly understood in its historical context "life or limb"
referred to a mode of punishment rather than a degree of
crimes. "8

A third group of courts more faithfully applied the carefully
chosen wording of the Double Jeopardy Clause. These courts held
that the drafters of the Fifth Amendment intended "life or limb"
to have its commonly accepted meaning, so that the Double Jeop-
ardy Clause was restricted to capital cases where life and limb
were literally in jeopardy-"2 Justice Joseph Story fell into this
latter category, although he appears to have held a contrary view
at one point.

Justice Story published Commentaries on the Constitution of
the United States in 1833. 3 In the Commentaries, Story explains
the meaning of the phrase "to be twice put 'in jeopardy of life and
limb."'18 4 He attributes the principle to the common law and de-
fines it: "[A] party shall not be tried a second time for the same
offence, after he has once been convicted, or acquitted of the of-
fence charged .. ."' Story makes no reference to the degree of
the offense charged, with the inference being that he understood
the Double Jeopardy Clause as applying to both capital and non-
capital offenses. This language, however, is at odds with his rul-
ing just one year later in the case of United States v. Gibert.8 6 In
Gibert, Story grapples with the meaning of life or limb:

wise, being included in that provision.").
181. See supra Part III.A.
182. See United States v. Gibert, 25 F. Cas. 1287, 1294 (C.C.D. Mass. 1834) (No.

15,204); State v. Graham, 1 Ark. 428, 434-35 (1839); see also Commonwealth v. Simpson,
165 A. 498, 500 (Pa. 1933) (refusing to abandon the view that the Double Jeopardy Clause
applied only to capital offenses in spite of the Supreme Court's ruling in Ex parte Lange,
85 U.S. (18 Wall.) 163 (1873)).

183. 3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES
(1833).

184. Id. at 659 (quoting U.S. CONST. amend. V).
185. Id.
186. See 25 F. Cas. 1287 (C.C.D. Mass. 1834) (No. 15,204).
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When, in a constitutional sense, can a person be said to be twice put
in jeopardy of life or limb? If resort should be had to the grammatical
structure and meaning of the words, the natural interpretation
would certainly seem to be, that no person should be twice put upon
trial for any offence, for which he would be liable, upon conviction, to
be punished with the loss of life or limb;-for jeopardy means haz-
ard, danger, or peril; and when a party is put upon trial for an of-
fense punishable with the loss of life or limb, and he stands for his
deliverance upon the verdict of the jury, he is thereby put in jeop-
ardy, hazard, danger or peril of his life or limb. '8 7

Story concludes that the Double Jeopardy Clause prohibits new
trials only in capital cases.

My judgment is, that the words in the constitution, "Nor shall any
person be subject, for the same offence, to be twice put in jeopardy of
life or limb," mean that no person shall be tried a second time for the
same offence, where a verdict has been already given by a jury. The
party tried is in a legal sense, as well as in common sense, in jeop-
ardy of his life, when a lawful jury have once had charge of his of-
fence as a capital offence upon a good indictment, and have delivered
themselves of the charge by a verdict. 18 8

In In re Spier,"8 9 the Supreme Court of North Carolina offered
a very plausible rationale to differentiate the common law double
jeopardy standard and the purpose of the Fifth Amendment. The
Spier court affirmed the principle that "a citizen shall not be
twice put in danger of his life upon the same charge for a capital
offense." 9 ° It then questioned why courts in other jurisdictions
had given the Double Jeopardy Clause no meaning independent
of the common law autrefois pleas.

[I]t would seem strange that a familiar maxim of the common law,
admitted for ages without denial or controversy, should require a
solemn constitutional sanction for the more effectual protection of
the citizens. The pleas of "heretofore convicted" [autrefois convict]
and "heretofore acquitted" [autrefois acquit] are interwoven with our
criminal law .... Could the amendment to the Constitution of the
United States mean no more than this, when it provided that "no

187. Id. at 1294. Perhaps Justice Story decided to follow his own advice from nearly
thirty years earlier: "The words [of the Constitution] are to be taken in their natural and
obvious sense, and not in a sense unreasonably restricted or enlarged." Martin v. Hunter's
Lessee, 14 U.S. (1 Wheat.) 304, 326 (1816).

188. Gibert, 25 F. Cas. at 1301-02 (emphasis added). Justice Story argued further that
the Double Jeopardy Clause applied to the appeal of a conviction, as well as an acquittal.

189. 12 N.C. (1 Dev.) 331 (1828).
190. Id. at 332.
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person shall be subject for the same offense to be twice put in jeop-
ardy of life or limb"? Did the constitutions of several of the States
mean no more when they adopted the same article? As the common
law of every State already protects the accused against a second trial

191

The Spier court concluded that the capital defendant's life was in
jeopardy as soon as the jury was impaneled, and the protection of
the Double Jeopardy Clause attached concurrently.192 By con-
trast, the right to plead autrefois acquit only arose once a final
judgment had been entered.193 Consequently, the Double Jeop-
ardy Clause prevented a jury, once impaneled, from being dis-
missed without cause. 194 Such a practice, if allowed, could be ma-
nipulated to "operate oppressively to the prisoner." '195

United States v. Shoemaker,196 a federal circuit court case de-
cided in 1840, echoed the reasoning of Spier by giving the Double
Jeopardy Clause a meaning separate from common law notions of
double jeopardy. In a per curiam opinion likely written by Su-
preme Court Justice John McLean, 97 the court explained that it
was not the purpose of the Double Jeopardy Clause to prevent
subsequent prosecutions in non-capital cases; the common law al-
ready served such a purpose: "The offence charged against the de-
fendant does not subject him, if convicted, to the loss of either life
or limb, and it is not, therefore, within this provision of the con-
stitution; but the rights of the defendant are equally guarded by

191. Id. at 337 (quoting U.S. CONST. amend. V).
192. Id. ("When the jury are impaneled [sic] upon the trial of a person charged with a

capital offense, and the indictment is not defective, his life is in peril or jeopardy, and con-
tinues so throughout the trial.").

193. Id. at 338.
194. Id. at 337.
195. Id. at 338.
196. 27 F. Cas. 1067 (C.C.D. Ill. 1840) (No. 16,279).
197. The federal circuit court system of the time was quite different from the one in

place today. See 5 CARL B. SWISHER, HISTORY OF THE SUPREME COURT OF THE UNITED
STATES 249-54 (1974). Supreme Court justices spent roughly half the year "riding circuit,"
which involved traveling to various areas of the United States to preside over appeals from
the federal district courts. Id. at 248. Only one justice was assigned to each of the nine cir-
cuits. Id. at 249. Justice McLean was riding the Seventh Circuit, which included Illinois,
in 1840. Id. at 249. So it is reasonable to assume that Justice McLean presided over the
Shoemaker case. Moreover, the author of the opinion states, "From the limited access to
books, which I have had at this place, I can find no case in point," Shoemaker, 27 F. Cas.
at 1069, which suggests that the author was Justice McLean visiting the area rather than
a local district judge. It is, however, possible that the opinion was penned by a district
judge, who would have handled cases himself if the Supreme Court Justice riding circuit
were unable to attend court. SWISHER, supra, at 248.
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established principles." 9 ' The "established principle[]" the opin-
ion referred to was the common law plea of autrefois acquit,
which was available to the defendant in Shoemaker to avoid a
vexatious second prosecution for theft of mail. 199

2. In the Words of the Framers

The Framers of the Constitution were aware of the significance
of the phrase "life or limb." This proposition is evidenced by writ-
ings which make clear that the Framers understood "life or limb"
as a synonym for capital punishment. Thomas Jefferson refer-
ences life or limb in a 1778 letter to George Wythe.2 °° In the let-
ter, Jefferson includes a draft of a bill he penned for the Virginia
General Assembly on the subject of setting punishments for
crimes that had been, up until that point, punishable by death.201
In the bill's preface, Jefferson states the principle that "no crime
shall be henceforth punished by deprivation of life or limb, except
those hereinafter ordained to be so punished."2" 2 Jefferson defines
life or limb as "the punishment of cutting off the hand of a person
... [or] death."2" 3

John Adams employs the phrase in similar fashion when writ-
ing about his misapprehensions of the power of Parliament. Ad-
ams makes a distinction between punishments involving life or
limb and those involving deprivation of liberty: "[I]f Parliament
can erect dioceses and appoint bishops, they may introduce the
whole hierarchy, establish tithes, forbid marriages and funerals,
establish religions, forbid dissenters, make schism heresy, impose

198. Shoemaker, 27 F. Cas. at 1068.
199. Id. at 1069 ("The plea of auterfois acquit consists of matter of record, and matter

of fact .... If a defendant be acquitted on the misdirection of the judge, still his acquittal
may be pleaded."). In the case, the prosecutor had entered a nolle prosequi, without cause,
before the jury returned a verdict. Id. The court held that the defendant's autrefois acquit
plea could not be "technically sustained" because the defendant had not actually been ac-
quitted. Id. However, because the prosecutor's actions "must be considered equivalent to a
verdict of acquittal," the court allowed the plea of former acquittal. Id. at 1069-70.

200. See Letter from Thomas Jefferson to George Wythe (Nov. 1, 1778), in 1 MEMOIR,
CORRESPONDENCE, AND MISCELLANIES: FROM THE PAPERS OF THOMAS JEFFERSON 119, at
121 (Thomas Jefferson Randolph ed., 1829).

201. Id. at 120.
202. Id. at 121.
203. Id. at 121 n.*.
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penalties extending to life and limb as well as to liberty and prop-
erty."2 °4

3. Statutory Treatments of "Life or Limb"

Various state statutes in effect prior to Ex parte Lange incorpo-
rated life or limb as a synonym for capital punishment.0 5 In
South Carolina, for instance, the penalty for a slave harboring a
runaway slave was "corporal punishment, not extending to life or
limb .... ,,20' The distinction makes it clear that punishments in-
volving "life or limb" are distinguishable from corporal punish-
ment in general. A similar provision under Texas law for the pun-
ishment of slaves stated, "That [all crimes, below those denomi-
nated capital] known to the common law of England, committed
by slaves, shall be triable ... and on conviction shall be punished
at the discretion of said courts, so as not to extend to life or
limb."2 7 In Florida, the penalty for a slave committing a misde-
meanor, which by definition could not result in capital punish-
ment, was "punishment of which shall not affect life or limb."208

Under Massachusetts law, homicide was justifiable only if the ac-
tor's "life or limb"2 9 was threatened, which the act designates as
a "criminal aggression or attempt ... involving danger of mutila-

204. Letter from John Adams to Dr. J. Morse (Dec. 2, 1815), in 10 THE WORKS OF JOHN
ADAMS 185 (1856).

205. "Life or limb" is not typically used to signify a manner of judicial punishment to-
day. However, many contemporary state constitutions and statutes continue to use the
phrase "life or limb" to denote grievous bodily harm or death in other contexts. See, e.g.,
ARIZ. CONST. art. XVIII, § 2 ("nor shall any child under sixteen years of age be employed
underground in mines, or in any occupation injurious to health or morals or hazardous to
life or limb"); COLO. CONST. art. V, § 25(a)(1) (limiting workdays to eight hours in profes-
sions "that the general assembly may consider injurious or dangerous to health, life or
limb"); MO. REV. STAT. § 217.360.1(4) (2004) (prohibiting from prisons "[a]ny gun, knife,
weapon, or other article ... [that may] endanger.., the life or limb of any offender or em-
ployee of such a center"); TENN. CODE ANN. § 55-10-616(c) (2004 & Supp. 2006) (allowing a
non-permitted driver to operate a motor vehicle "in situations of apparent extreme emer-
gency which require such operation to save life or limb").

206. B.C. PRESSLEY, THE LAW OF MAGISTRATES AND CONSTABLES, IN THE STATE OF
SOUTH CAROLINA 279 (1848).

207. HOWELL COBB, A SCRIPTURAL EXAMINATION OF THE INSTITUTION OF SLAVERY IN
THE UNITED STATES WITH ITS OBJECTS AND PURPOSES 139 (1856) (brackets in original).

208. GEORGE M. STROUD, A SKETCH OF THE LAWS RELATING TO SLAVERY 27 (2d ed.
1856).

209. REPORT OF THE PENAL CODE OF MASSACHUSETTS ch. 7, at 24 n.bb (1844).

1020 [Vol. 41:991



THE MEANING OF LIFE (OR LIMB)

tion, loss of life, . . . destruction, maiming or disabling, or priva-
tion of the use or function of limb. ,210

D. Opening the Door to Reform by Restricting Double Jeopardy
Protection to Capital Offenses

The underlying principles served by the criminal justice system
as a whole, and by the Double Jeopardy Clause in particular, are
not entirely consistent. "[T]he central purpose of any system of
criminal justice is to convict the guilty and free the innocent."211

The Double Jeopardy Clause's function is consistent with this
purpose inasmuch as it prevents multiple trials of defendants,
which ostensibly decreases the likelihood that innocent persons
may be convicted.212 However, the other purpose of the criminal
justice system-that the guilty be convicted-may be frustrated
by a mechanical application of Ex parte Lange's version of the
Double Jeopardy Clause. A high price is paid when erroneous ac-
quittals are allowed to remain uncorrected.

Protecting the innocent from erroneous conviction is not the
sole purpose of the Double Jeopardy Clause; it serves as a re-
straint on potentially abusive governmental power.213 As the
Court stated in Green v. United States,"4 the Double Jeopardy
Clause embodies the belief that,

the State with all its resources and power should not be allowed to
make repeated attempts to convict an individual for an alleged of-
fense, thereby subjecting him to embarrassment, expense and ordeal
and compelling him to live in a continuing state of anxiety and inse-
curity, as well as enhancing the possibility that even though inno-
cent he may be found guilty. 2 15

Put more succinctly, the "core purpose of the [Double Jeopardy]
Clause is to guard against a tyrannical state run amok."216

210. Id. at 24.
211. Herrera v. Collins, 506 U.S. 390, 398 (1993); see also John F. Wirenius, A Model of

Discretion: New York's "Interests of Justice" Dismissal Statute, 58 ALB. L. REV. 175, 175
(1994) ("The purpose of the criminal justice system is ... to do justice in criminal cases.").

212. Arizona v. Washington, 434 U.S. 497, 503-04 (1978).
213. See RUDSTEIN, supra note 10, at 39.
214. 355 U.S. 184 (1957).
215. Id. at 187-88.
216. Gonzalez v. Justices of the Mun. Court, 382 F.3d 1, 11 (1st Cir. 2004). The fear of

abusive use of the courts was very real to the Framers of the Fifth Amendment, who
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The competing objectives of the criminal justice system and the
Double Jeopardy Clause-respectively to furnish the state with
the tools to punish the guilty and to constrain prosecutorial
power-are not incapable of reconciliation. Properly restricting
the scope of the Double Jeopardy Clause's protection to cases in-
volving the threat of capital punishment-those cases in which
the defendant should enjoy the highest degree of procedural pro-
tections from the possibility of wrongful conviction-would allow
meaningful legislative reforms to double jeopardy along the Eng-
lish model.217

England's Criminal Justice Act of 2003 provides for multiple
layers of procedural and substantive safeguards to ensure that
the relaxed double jeopardy standards are not susceptible to
abuse. The procedures specified in the Act to quash acquittals
could be imported into the comparably structured American judi-
cial system without difficulty. Undoubtedly, American courts
would jealously administer the power to grant new trials, restrict-
ing it to instances when it was truly "in the interests of justice"21

to afford a prosecutor a second bite at the apple.

Measured and thoughtful reforms would not radically alter the
landscape of criminal procedure. The Double Jeopardy Clause
would not be eviscerated if its scope was limited to cases involv-
ing capital punishment. 219 For lesser offenses, the practical effect
of such a limitation would be negligible; presumably the common
law pleas of autrefois acquit would be resurrected by criminal de-
fense attorneys when the situation merited it. 22° This practice has
worked quite well in English criminal procedure for hundreds of

drafted the Double Jeopardy Clause largely in response to "horror at the wanton infliction
of capital punishment in England" at the time. Limbaugh, supra note 131, at 67.

217. See supra Part II.B-C.
218. Criminal Justice Act, 2003, c. 44, § 79(1) (Eng. & Wales).
219. But see Akhil Reed Amar, Double Jeopardy Law Made Simple, 106 YALE L.J.

1807, 1810-12 (1997) (arguing against a "hyperliteralist" interpretation of "life or limb").
220. See William S. McAninch, Unfolding the Law of Double Jeopardy, 44 S.C. L. REV.

411, 414-15 n.17 (1993) (noting that the plea of autrefois acquit is still viable in most ju-
risdictions.). In the federal context, FED. R. CRIM. P. 11(a) could be swiftly amended to al-
low a former acquit plea. In the absence of an amendment to Rule 11, former acquit pleas
could be entered in federal trials in a similar fashion to Alford pleas. Federal prosecutors
are permitted to accept Alford pleas, which first arose in a state law context, see North
Carolina v. Alford, 400 U.S. 25 (1970), in certain circumstances even though they are not
listed under FED. R. CRIM. P. 11(a)(1). U.S. Department of Justice, United States Attorney
Manual at 9-16.015, http://www.usdoj.gov/usao/eousa/foiareadingroom/usarn/title9/16
mcrm.htm (last visited Apr. 10, 2007).
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years. Distinct benefits would be obtained by state and federal
statutes patterned on the Criminal Justice Act of 2003, which
would limit the availability of such pleas in appropriate situa-
tions where new and compelling evidence called the prior acquit-
tal into doubt.

In the thirty-eight states that retain the death penalty,221 the
Double Jeopardy Clause would reassume the function the Fifth
Amendment's Framers intended by affording capital defendants
greater protections at trial. Capital defendants rightfully enjoy
procedural safeguards not available to defendants on trial for
lesser crimes because "[ifrom the point of view of the defendant,
[capital punishment] is different in both its severity and its final-
ity."222 The potential consequences of an erroneous capital convic-
tion are so high that they outweigh society's interest in the
"truth-seeking" function of criminal trials.2 23 As the Framers of
the Double Jeopardy Clause understood, when a defendant's life
and limb are in jeopardy, it's best to err on the side of caution.

IV. CONCLUSION

The Supreme Court's interpretation of the Fifth Amendment is
the greatest barrier to meaningful reform of American double
jeopardy law. By making acquittals sacrosanct the Court has
worked mischief upon the carefully chosen wording of the Fifth
Amendment and allowed unjust verdicts to go uncorrected-such
as the verdict which still permits admitted murderer Michael
Lane to evade justice.224 Based on the historical evidence relating
to the use of the term "life or limb," it is apparent that the phrase
had a singular meaning in English common law. The ancient us-
age of the phrase was adopted into the American lexicon as a ref-
erence for capital punishment.225 A proper understanding of the
First Congress's interpretation of the phrase "life or limb," which
was purposefully written into the Double Jeopardy Clause to re-

221. U.S. Department of Justice, Capital Punishment Statistics, http://www.ojp.usdoj.
gov/bjs/cp.htm (last visited Apr. 10, 2007).

222. Gardner v. Florida, 430 U.S. 349, 357 (1977). See generally Margaret Jane Radin,
Cruel Punishment and Respect for Persons: Super Due Process for Death, 53 S. CAL. L.
REV. 1143 (1980) (discussing heightened procedural protections for capital defendants).

223. See Limbaugh, supra note 131, at 81.
224. See supra text accompanying notes 3-9.
225. See supra Part III.A-B.
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strict the protection to capital cases, would allow meaningful re-
forms to take place. Acquittals that later turn out to be incorrect
could therefore be revisited without contravening the Fifth
Amendment.

A reasonable and just double jeopardy rule would have some
safeguards built in to allow patently unjust results to be rectified.
The English double jeopardy standard, described above,226 ap-
pears to strike the correct balance between protecting defendants'
rights and ensuring the accuracy of criminal verdicts. Thought-
fully crafted legislation, using England's Criminal Justice Act of
2003 as a guide, should therefore be pursued. Double Jeopardy
protection should be restricted to its proper scope by eliminating
the protection in non-capital cases under very narrow circum-
stances: when new and compelling evidence arises post-acquittal
that identifies the acquitted as the guilty party.

Justin W. Curtis

226. See supra Part II.B-C.
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