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Children's Rights

South African democracy belies such claims, as the Constitutional
Court has identified such mechanisms. The socio-economic rights
contained in the Constitution include the rights to basic nutrition,
shelter, basic health care services, and social services" as well as
the right to be protected from maltreatment, neglect, abuse, and
degradation." A constitutional command compelling the legislator
to provide free medical care to pregnant women and children does
not necessarily create a subjective right to medical care or basic
nutrition. The lawmaker must first create legislation fulfilling this
right. This raises several questions. What happens if the lawmaker
does not execute such a law or executes it inadequately? Can the
courts offer guidelines as to the way in which the legislator can exe-
cute the directive? In Fraser v. Children's Court,6° the Constitutional
Court did offer such guidelines. It ruled that the legislative command
contained in section 8 of the Constitution establishing equality be-
tween children born in wedlock and extramarital children was
binding and required the lawmaker to comply. 61 Failure to comply
within a period of two years would violate the Constitution.62 The
High Court may also invoke its inherent powers to enforce socio-
economic rights.6

Concern also has been expressed over the implications of con-
stitutionalization for the state. It is argued that giving the children's
rights provision a justiciable character imposes an unrealistic burden
on the State and, consequently, on parents." It is also asserted that
courts are given the power to make decisions concerning the alloca-
tion of fiscal resources to various constituencies, decisions which
some contend belong with elected officials.6 Granting the courts the
power to enforce socio-economic rights does not constitute an inap-
propriate interference in the political process. A court hearing a
constitutional challenge concerning the right to basic nutrition or
basic health care services, will have to determine whether the level

58. S. AFR. CONST. § 28(1)(d).
59. Id. § 28(1)(e).
60. 1997 (2) SA 261,273 (CC).
61. Id. at 273.
62. Id. at 282-84.
63. Allen J. Rycroft, The Protection of Socio-Economic Rights, in ESSAYS ON LAW AND

SOCIAL PRACTICE IN SOuTH AFRICA 267, 278-79 (Hugh Corder ed., 1988).
64. See Dennis H. Davis, The Case Against the Inclusion of Socio-Economic Demands

in a Bill of Rights Except as Directive Principles, 8 S. APR. J. HUM. RTS. 486 (1992); Sloth-
Nielsen, supra note 33, at 24-25.

65. DION A. BASSON, SOUTH AFRICA'S INTERIM CONSTITLrION 46 (1994); see also
FIROZ CACHALIA Er AL., FUNDAMENTAL RIGHTS IN THE NEw CONSTITrION 102 (1994)
(criticizing socio-economic rights for allowing judiciary to allocate economic re-
sources).
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of the services delivered meets the basic needs." If it does not, the
court will find a prima facie infringement of the right and inquire
into whether the violation is justifiable in an open and democratic
society.67 If the infringement cannot be justified, the court will order
the state to comply with its obligations." The Court, however, will
not make decisions of implementation and resource allocation that
should be left to local officials. As Erika de Wet notes:

This does not mean that the court will be interfering
with the allocation of resources. It will not be able to tell
the state how it should relieve the basic needs. It will
only be able to indicate to the state that it is constitu-
tionally bound to ensure the basic needs of children
which must be met before the state begins to allocate
funds for any other projects and expenditure.69

Many question whether the children's rights provision creates
justiciable rights or merely consists of directive principles. Those
who oppose giving section 28 rights a justiciable character argue that
the concept of a children's rights provision in the Constitution is not
to create justiciable rights but to create directive principles that will
reinforce the unassailability of the concept of human rights.7

At the minimum, constitutionalization legitimates political dis-
course on children's rights and provides political justification for
government expenditure on social programs for children. It also en-
ables the rights claimants, who are children, to make substantial
claims against the State using the law as a sword. It further enables
children to use the law as a shield to protect themselves from erosion
of social benefits by the State. Constitutionalization, however, has
much greater potential. It can create justiciable rights that children
may enforce against the state. The plain language of section 28 of the
Constitution reinforces this notion: "Every child has the right .... "

66. See ERIKA DE WET, THE CONSTITUTIONAL ENFORCEABILITY OF ECONOMIC AND
SOCIAL RIGHTS 104-05 (1996). De Wet notes that it is not clear how a court should
determine what is a basic right, but that this determination will be a minimal stan-
dard. Id.

67. See Pierre de Vos, The Economic and Social Rights of Children and South Africa's
Transitional Constitution, 10 S. AFR. PUB. L. 233, 247 (1995) (proposing that govern-
mental failure to regulate housing markets to ensure access by all persons where
there is a constitutional right to housing should "constitute a prima facie infringe-
ment of that right").

68. See DE WET, supra note 66, at 104-05.
69. Id. at 256.
70. See Sloth-Nielsen, supra note 33, at 17 & 17 n.66; Davis, supra note 64, at 486.
71. S. AFR. CONST. § 28 (emphasis added).
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The reference to "right" implies that the drafters meant to create an
enforceable claim.7'

In a democracy, the courts are not the only forums for compel-
ling the State to act in a socially responsible manner. Socio-political
factors, such as the voting power of the poor and the political clout of
both social democrats and child welfare advocates, must be included
in the enforcement equation. The poor constitute the majority of South
Africa's population, and their children are the main beneficiaries of
social welfare programs.7 As a political interest group, the poor are
unique because they have sufficient voting power to compel the gov-
ernment to respect the rights enshrined in section 28 of the Constitution.

Constitutionalization also offers the government political jus-
tification for providing social welfare benefits to children as they
compete for scarce resources with the homeless, the aged, and the
unemployed. In addition to political justification, constitutionaliza-
tion also provides the government with useful moral and legal
justifications for its social welfare expenditures when conservatives
and liberals demand fiscal restraint through reduced expenditures
on social programs.74 The provision of free medical care for children
under six years and pregnant mothers as well as the nutritional
feeding scheme established by the President shortly after the 1994
elections demonstrate substantive outcomes, mainly benefiting the
poor, that are built upon the framework of the constitutional re-
forms.?

H. Do CHILDREN NEED RIGHTS?

Rights skeptics such as King and O'Neill argue that the protection
of children's rights in conventions and constitutions is merely a moral

72. See DE WET, supra note 66, at 104-05; see also Nicholas Haysom, Constitu-
tionalism, Majoritarian Democracy and Socio-Economic Rights, 8 S. APR. J. HUM. RTS.
451, 458 (1992); Etienne Mureinik, Beyond a Charter of Luxuries: Economic Rights in
the Constitution, 8 S. AFR. J. HUM. RTS. 464, 469-74 (1992); Michael D.A. Freeman,
Taking Children's Rights More Seriously, in CHILDREN, RIGHTS AND THE LAW, supra
note 32, at 53-54.

73. See Sloth-Nielsen, supra note 32, at 12-14; John Kruger & Shirin Motala,
Welfare, in FIRST CALL: THE SOUTH AFRICAN CHILDREN'S BUDGET 65, 107-08 (Shirley
Robinson & Linda Biersteker eds., 1997) (stating poverty rates in South Africa remain
very high and referring to a 1993 study estimating the number of poor people at 18
million or 45.7% of the total population).

74. See generally Michael King, Children's Rights as Communication: Reflections on
Autopoietic Theory and the United Nations Convention, 57 MOD. L. REV. 385 (1994)
(commenting on the symbolism of acknowledging that children have rights).

75. See Sloth-Nielsen, supra note 33, at 12-14; see also Julia Sloth-Nielsen, Ratifica-
tion of the United Nations Convention on the Rights of the Child: Some Implications for
South African Law, 11 S. APR. J. HUM. RTs. 401,401 (1995).
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exhortation and that the granting of rights to children is not a
successful way of eliminating the mistreatment of children.7' King
states that

[i]f we search globally for the causes of the most wide-
spread and most severe suffering to children, we find
not deliberate acts by adults to cause children harm,
but rather such general calamities as war, disease,
poverty, natural disasters, and family breakdown.
Even if we restrict our search to the harmful effects of
government decisions, we hardly ever find that there
was any deliberate intention to damage children.77

King suggests that law be coupled with other social systems,
such as politics and economics, to create a system that would be
more effective in securing the welfare of children. 78 He contends that
this new system could provide economic incentives to companies
not to employ children as well as to allocate greater resources to
children's care and education through families.9

Law, as a closed system, is ineffective in meeting the needs of
children and should be coupled with other systems; however, this
reality does not preclude granting children rights. The constitution-
alization of children's rights provides the basis for operation of the
political and economic incentives and disincentives that King dis-
cusses. ° King's approach to child welfare is parent-centered in that it
treats children as objects of adult concern. King's rights skepticism is
premised on the functionalist approach that views the family in terms
of the public/private dichotomy, a common theme in liberal legal
discourse.81 Public and private spheres of activity are characterized as
separate, with parent/child relations labeled a largely private and
unregulated sphere of family life. 2

76. King, supra note 48, at 39-40; see also O'Neill, supra note 34, at 35-40
(arguing that the rhetoric of rights rarely can empower children).

77. King, supra note 47, at 43-44.
78. Id. at 45-48.
79. Id. at 47-48. King does warn of risks involved in this approach. Putting

pressure on governments and corporations to elicit the desired approach toward
children and their rights can have unpredictable effects, and many attempts to cou-
ple politics and/or economics with the law have not been successful. Id. at 45-48.

80. Id. at 43-48.
81. For a discussion of the public/private dichotomy and its implications for

parent/child relations, see Andrew Bainham, The Privatisation of the Public Interest in
Children, 53 MOD. L. REv. 206, 206-09 (1990); see also DIANA GrrrINS, THE FAMILY IN
QUESTION (1985) (challenging the family ideology to create equality among men,
women, and children).

82. Bainham, supra note 81, at 206; KATHERINE O'DONOVAN, SEXUAL DIVISIONS IN
LAW 2-20 (1985).
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The functionalist position is inaccurate, largely because child
rearing is a public function. Consequently, parent/child relations
should not be viewed as operating outside the public sphere of
activity.' 3 The failure to regulate parent-child relations by giving
children rights would reinforce existing inequalities in parent-child
relations and idealize the family as a safe haven for children.8 In
South Africa, child abuse, both within and outside the family struc-
ture, is commonplace. Child sexual and physical abuse is on the
increase. ' Under apartheid, the government denied Black children
most educational oportunities." Their labor was exploited by farm-
ers and merchants. In addition, because Black children participated
in the armed struggle against apartheid, they were the victims of
police and military brutality.m To curb these abuses and the resulting
detrimental effects, the new South African Government had to grant
children several rights. Children cannot be involved in armed con-
flict.89 They can be detained only as a measure of last resort.90
Children are entitled to legal representation.1 They should be pro-. ° • 92

tected from exploitative labor practices. They have a right to a
name and nationality. 93 Children also are entitled to protection from
maltreatment, neglect, abuse, or degradation." In the following pages,
this Paper will examine the ways in which these rights are recognized
and enforced. The background to their inclusion in South African
constitutional and statutory law will be studied as will remaining

83. John Eekelaar, What Is "Critical" Family Law?, 105 LQ. REV. 244, 254-58
(1989).

84. See Christopher Lasch, The Family as a Haven in a Heartless World, in FAMILY IN
TRANSmON 80 (Arlene S. Skolnick & Jerome H. Skolnick eds., 1980).

85. CARMEL MATrHIAS, REMOVAL OF CHILDREN AND THE RIGHT TO FAMILY LIFE:
SOUTH AFRICAN LAW AND PRACICE 24 (1997) (stating that "[ifn 1995, 28,482 cases of
crime against children were reported." This represented an increase of 20.4% over the
previous year's figure, which had risen by 37.6% since 1993.).

86. Tshepo L. Mosikatsana, The Role of Local Government in the Democratisation of
Sporting, Cultural, Educational and Recreational Opportunities, in A PRACTICAL GUIDE
TO HUMAN RIGHTS IN LOCAL GOVERNMENT 55, 61 (Shadrack Bo Gutto ed., 1996); see
also SEAN JONES, ASSAULTING CHILDHOOD : CHILDREN'S EXPERIENCES OF MIGRANCY

AND HOSTEL LIFE IN SOUTH AFRICA 163-206 (1993); CHILDREN UNDER APARTHEID,
supra note 6, at 35-43.

87. CHILDREN UNDER APARTHEID, supra note 6, at 45-54.
88. Charlene Smith & Fred Khumalo, "Suffer The Children": Refugees & Disrupted

Schooling in Natal, in PATTERNS OF VIOLENCE: CASE STUDIES OF CONFLICT IN NATAL
259 (Anthony Minaar ed., 1992).

89. S. AFR. CONST. § 28(1)(i).
90. Id. § 28(1)(g).
91. Id. § 28(1)(h).
92. Id. § 28(1)(e).
93. Id. § 28(1)(a).
94. Id. § 28(1)(d).
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obstacles to their enjoyment by the children of South Africa. This
examination will reveal the logic of South Africa's child-centered
approach and the implications of this approach for parent-child rela-
tions in South Africa.

A. The Child's Right Not to Be Used in Armed Conflict and to Be Protected
in Times of Armed Conflict

During the 1976 uprisings, a large number of Black children
were involved in the armed struggle against apartheid and died as a
result of conflicts with the military and the police.95 Their experi-
ences contrast with the assertion of King and others that most of the
harms suffered by children are not the result of deliberate govern-
mental acts.9 If, as King suggests, children do not suffer at the hands
of the government, it is easier to refute child-centered policies by
suggesting that protection should not come directly from the gov-
ernment. Section 28(1)(i)9 of the Constitution protects children
against abuses similar to those suffered under apartheid.

There is a developed body of international law concerning the
role of children in armed conflict. It is a problem that is not unique
to South Africa. During the Iran-Iraq war, children were involved in
armed conflict and were considered a powerful fighting force be-
cause of their lack of fear.98 Article 77(2) of Protocol Number 1 to the
Geneva Convention Number 4 provides that children should not
take a "direct part in hostilities."9 Protocol Number 2 contains a
broader prohibition, forbidding the direct or indirect participation of
children under fifteen years of age in hostilities.W Article 38(2) of the
Convention on the Rights of the Child places an obligation on state
parties to ensure that children under fifteen do not participate directly

95. Smith & Khumalo, supra note 88, at 259-64.
96. King, supra note 48, at 43-44.
97. Section 28(1)(i) provides that children have the right "not to be used directly

in armed conflict, and to be protected in times of armed conflict." S. AFR. CONST.
§ 28(1)(i).

98. GERALDINE VAN BUEREN, THE INTERNATIONAL LAW ON THE RIGHTS OF THE

CHILD 336 (1995).
99. International Committee of the Red Cross, Commentary on the Additional

Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949 847 (1987)
[hereinafter ICRC]. The International Committee of the Red Cross unsuccessfully
opposed the inclusion of the word "direct" as it would appear to condone indirect
participation such as transporting munitions to the battlefront, which is as dangerous
as direct combat. VAN BUEREN, supra note 98, at 334.

100. ICRC, supra note 99, at 1367. Van Bueren describes the duty on states found
in protocol no. 2 as being "absolute" VAN BuEREN, supra note 98, at 334.
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in hostilities. °' The African Charter on the Rights and Welfare of the
child prohibits anyone under eighteen from participating directly in
hostilities.1°2 Islamic law may prohibit the participation in jihad of
those under fifteen.'3

The experiences of South African Black youth during the 1976
uprisings and throughout the violent political struggle against
apartheid illustrate the importance of extending the prohibition on
the involvement of children under a certain age to indirect participa-
tion and internal conflicts. A large number of Black children died in
internal conflicts with the military and the police. Chikane describes
the structural origins of violence and its psychological and norma-
tive effects on Black children in the following terms:

[Conditions in the townships] have affected children more
than many people realize. The world of the township child
is extremely violent. It is a world made up of tear gas, bul-
lets, whippings, detention, and death on the streets. It is an
experience of military operations and night raids, of road-
blocks and body searches. It is a world where parents and
friends get carried away in the night to be interrogated. It
is a world where people simply disappear, where parents
are assassinated and homes are petrol bombed. Such is the
environment of the township child today."°

The international limit for participation in armed conflict is,
effectively, fifteen years. In terms of sections 3(a) and 3(b) of the
Defence Act,05 the minimum age for cadet training and in the South
African Defense Force is twelve and the minimum recruitment age
for military service is seventeen.'O° Section 37(5) of the Constitution,
which sets out the table of non-derogable rights, is child-centered in
that it creates a non-derogable right for children under fifteen to
avoid military service and it is consistent with the international
standard for military service.

101. U.N. Convention, supra note 9, art. 38(2). The Convention provides that "States
Parties shall take all feasible measures to ensure that persons who have not attained
the age of fifteen years do not take a direct part in hostilities." Id. art. 38.

102. Id. at 335.
103. Id. at 334.
104. As quoted in Jones, supra note 86, at 143.
105. § 3(a) & (b) of Defence Act 44 of 1957.
106. Id.
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B. The Rights of Children in Police Detention/Custody

During the struggle for liberation in South Africa, the State
violently oppressed many Black children who were responsible for
spearheading the resistance against apartheid. Children were detained
arbitrarily under conditions that were in violation of most relevant
international instruments: article 37(c)' ° and article 40(1)1.8 of the UN
Convention on the Rights of the Child,1' the United Nations Guide-
lines for the Prevention of Juvenile Delinquency,'" the United Nations
Standard Minimum Rules for the Administration of Juvenile Jus-
tice,"' and the United Nations Rules for the Protection of Juveniles
Deprived of Their Liberty."12

107. U.N. Convention, supra note 9, art. 37(c). Article 37(c) provides that "every
child deprived of liberty shall be separated from adults unless it is considered in the
child's best interest not to do so and shall have the right to maintain contact with his
or her family through correspondence and visits, save in exceptional circumstances."
Id.

108. Id. art. 40(1). Article 40(1) states that

States Parties recognize the right of every child alleged as, accused of,
or recognized as having infringed the penal law to be treated in a
manner consistent with the promotion of the child's sense of dignity
and worth, which reinforces the child's respect for the human rights
and fundamental freedoms of others and which takes into account
the child's age and the desirability of promoting the child's reinte-
gration and the child's assuming a constructive role in society.

Id.
109. See Evadne Grant, Protective Custody of Juvenile Witnesses, 5 S. AFR. J. HUM.

RTS. 221, 226-27 (1989) (referring to principles 2, 6, and 7 of the U.N. Declaration on
the Rights of the Child); See also Falk, supra note 7, at 19 (arguing that South African
forces have violated provisions relating inter alia to custody of child offenders).

110. G.A. Res. 112, U.N. GAOR, 45th Sess., Supp. No. 49, U.N. Doc.
A/RES/45/112 (1991) (Riyadh Guidelines). The guidelines require governments to
prevent children from being victimized or abused, id. 53, and from being subjected
to harsh or degrading punishment. Id. 1 54. Similarly, states must train law enforce-
ment officials to respond to children's special needs and divert children from the
criminal justice system. Id. 1 58.

111. UNITED NATIONS, UNITED NATIONS STANDARD MINIMUM RULES FOR THE
ADMINISTRATION OF JUVENILE JUSTICE (Beijing Rules), U.N. Doc. A/RES/40/33
(1985). These standards require the state to impose criminal penalties on juvenile
offenders in a racially non-discriminatory manner. Id. § 2.1. Under the Standards, a
government's juvenile justice system must also emphasize the well-being of the
juvenile, id. § 5.1, and provide basic procedural safeguards including presumption of
innocence, right to counsel, and right to the presence of a parent or guardian. Id.
§§ 7.1, 15.1, 15.2. The Minimum Rules also call for parental notification upon appre-
hension, id. § 10.1, diversion from the criminal justice system wherever possible, id.
§§ 11.1-11.4, a speedy trial on charges, id. § 20.1, and use of detention pending trial
and incarceration as punishment only as a last resort. Id. §§ 13.1, 17.1, 19.1.

112. G.A. Res. 113, U.N. GAOR, 45th Sess., Supp. No. 49, U.N. Doc.
A/RES/45/113 (1991) (JDLs). In addition to the protections called for in the previ-
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One of the aims of the Constitution and post-Constitution statutes
was to bring South Africa into compliance with the above mentioned
international instruments. Section 28(1)(g) of the Constitution was en-
acted to protect the rights of children in police detention or
custody."' Section 50(4) of the Criminal Procedure Act"' creates an
obligation for investigating officers to notify the parent or guardian
of the arrest of a person under eighteen years, if such parent or
guardian can be reached without undue delay."' Section 29 of the
Correctional Services Act' 6 was amended by the Correctional Serv-
ices Amendment Act" 7 to bring the juvenile justice system in
conformity with the child-centered approach adopted in the above
mentioned international instruments.

Section 29(1) of the Correctional Services Act,"8 as amended
in 1994, proscribed detention in prison or a police cell or lock up of
a person under eighteen years accused of committing an offense, un-
less his detention was necessary and no suitable place of safety was
available."9 Section 29(2) of the Correctional Services Amendment Act
made it possible for young offenders to be detained only in police
cells or lock-ups, and not in a prison, for up to twenty-four hours
prior to the first court appearance.'2" This detention would only be
permissible if the young offender could not be released into the care

ously cited resolutions, the JDLs require that juvenile detention and incarceration
facilities meet requirements of health and human dignity including, proper food and
medical care. Id. J J 31, 31, 37, 49. The JDLs also require notification of parents or
guardians in the event of changes in the juvenile's health status, id. T 56, and limita-
tions on the use of force during confinement. Id. J 64.

113. Section 28(1)(g) stipulates that every child has the right

not to be detained except as a measure of last resort, in which case, in
addition to the rights a child enjoys under sections 12 and 35, the
child may be detained only for the shortest appropriate period of
time, and has the right to be -

(i) kept separately from detained persons over the age of 18
years; and

(ii) treated in a manner, and kept in conditions, that take account
of the child's age.

S. AFR. CONST. § 28(1)(g).
114. § 50(4) of Criminal Procedure Act 51 of 1977, amended by § 37 of Correctional

Services and Supervision Matters Amendment Act 122 of 1991.
115. Id.
116. Correctional Services Act 8 of 1959.
117. Correctional Services Amendment Act 17 of 1994.
118. § 29(1) of Correctional Services Act of 1959.
119. Julia Sloth-Nielsen, No Child Should be Caged-Closing Doors on the Detention of

Children, 8 S. AFR. J. CRIM. JusT. 47, 52 (1995).
120. Id.
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of a parent or guardian."' Section 29(3) of the Correctional Services
Amendment Act prohibits the detention of young offenders under
eighteen years of age in the same cells as persons over twenty-one

122years.
Practical problems impeded the implementation of the child-

centered vision embodied in section 29 of the Correctional Services
Amendment Act. When section 29 took effect at midnight on May
8, 1995, most of those who would be called on to implement the
Act were still unaware of the reform.12 In addition, there were few
available places of safety. 24 Courts, unable to remand children to
custody, were forced to release them on their own recognizance or
in the care of a parent or guardian on the understanding that they
would reappear for trial.' Many of the children did not return to
court on their trial dates.'22 Imprecise drafting also hindered the
implementation of child-centered goals of section 29. Section 29
prohibits the detention of unconvicted juveniles in police cells or
prisons, but does not address the issue of convicted juveniles
awaiting sentencing. As a result, children were likely to pend
prolonged periods in detention while awaiting sentencing.' Per-
haps the most troubling dilemma involved juveniles charged with
the commission of serious offenses, as places of safety were not
thought to be equipped to hold potentially violent inmates.

The implementation of section 29 also met with widespread
public resistance because many perceived the criminal justice system
to be soft on escalating violent youth crime. In response to this pub-
lic outcry, the amendments to section 2928 that prohibited the
detention of unconvicted juveniles in prisons or police cells were
replaced by Act 14 of 1996.12 The rights originally given to children
in this child-centered statute were severely scaled back."3"

121. Id.
122. Id.
123. Julia Sloth-Nielsen, Juvenile Justice Review 1994-1995, 8 S. AFR. J. CRIM. JUST.

331, 332 (1995).
124. Id.
125. Id.
126. Id.
127. Id. at 333.
128. The amendments were introduced by Correctional Services Amendment Act

17 of 1994.
129. Correctional Services Amendment Act 14 of 1996. For a detailed discussion

of the background and process of amendment, see generally Julia Sloth-Nielsen,
Pre-Trial Detention of Children Revisited: Amending s 29 of the Correctional Services Act, 9
S. AFR. J. CRIM. JusT. 60 (1996).

130. Section 29(5)(A) of Correctional Services Amendment Act 14 of 1996 substi-
tuted section 29(5) of Correctional Services Amendment Act 17 of 1994 by stating:

[VOL. 3:341
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In State v. Williams,"' the Constitutional Court contributed to
the effort to bring juvenile penal laws into accord with international
jurisprudence by declaring judicial corporal punishment to be un-
constitutional on the grounds that it is cruel, inhuman, and
degrading.'32 By doing so, the Court reinforced the child-centered
ideals set out in the Constitution. Following the Constitutional Court
decision in Williams, Parliament sought to entrench these child-
centered ideals by proposing the Abolition of Corporal Punishment

[a] person referred to in subsection (1)(B) who is accused of having
committed an offence shall before his or her conviction and sentence,
not be detained in a prison or a police cell or lock-up unless the pre-
siding officer has reason to believe that his or her detention is
necessary in the interests of the administration of justice and the
safety and protection of the public and no secure place of safety,
within a reasonable distance from the court, mentioned in section 28
of the Child Care Act, 1983 (Act No. 74 of 1983), is available for his or
her detention: Provided that such a person may only be detained in a
prison (but not a police cell or lock-up) if he or she is accused of
having committed an offence or category of offences mentioned in
Schedule 2, or any other offence, in circumstances of such a serious
nature as to warrant such detention: Provided further that such a
person shall be brought before the court that made the order of such
detention every 14 days to enable such court to reconsider the said
order.

Id. § 29(5)(A). Sections 29(5A)(A) and (B) were inserted by Act 14 of 1996:

(A) In considering whether the interests of the administration of jus-
tice and the safety and protection of the public necessitate the
detention of a person referred to in subsection (1)(B) in a prison (but
not a police cel or lock-up) the presiding officer shall, in addition to
any factor which he or she deems necessary, take into account the
following factors, namely-

(i) the substantial risk of absconding from a place of safety men-
tioned in section 28 of the Child Care Act, 1983 (Act No. 74 of 1983);

(ii) the substantial risk of causing harm to other persons awaiting
trial in a place of safety; and

(iii) the disposition of the accused to commit offences.

(B) Before the detention of a person in terms of subsection (5) is or-
dered, oral evidence shall be presented by the State with regard to the
factors referred to in paragraph (A).

Id. § 29(5A)(A) & B.
Section 29(8) of the Correctional Services Amendment Act, which was also in-

serted by Act 14 of 1996 provides that "[flor the purpose of this section, an
unconvicted person shall be construed as a person who has not been convicted or
sentenced." Id. § 29(8)

131. State v. Williams, 1995 (3) SA 632 (CC).
132. Id. at 658.
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Bill,1n the aim of which is to repeal all laws that still provide for judi-
cial corporalpunishment. On November 6, 1996, the South African
Schools Act,' which contains a prohibition of corporal punishment in
schools, was enacted. Nonetheless, there is opposition to making cor-
poral punishment unconstitutional from those like David Benatar
who suggest that judicial corporal punishment may not necessarily be
cruel or unjust or excessively degrading.'m Corporal punishment in
the home and in schools continues to be practiced. As with the
struggle over confinement, this debate over corporal punishment
demonstrates some of the practical obstacles to full implementation
of the Constitution's child-centered approach. While not to be disre-
garded, such obstacles may be overcome by structural changes and
educational programs.

C. The Child's Right to Legal Representation

Employing a child-centered approach, section 28(1)(h) of the
Constitution protects a child's right to legal representation.' 36 The
1996 amendments to section 8 of the Child Care Act were meant to• .* 137

implement this innovation. Under subsection 8A(1) of the
amended Act, a child is entitled to legal representation at any stage
of the proceedings under the Act." Subsection 8A(2) of the
amended Act requires a children's court to inform children, at the
commencement of any proceedings, that they have the right to re-
quest legal representation at any stage of the proceedings 9

133. Abolition of Corporal Punishment Bill 20 of 1997.
134. South African Schools Act 84 of 1996. Section 10 of that Act provides that "no

person may administer corporal punishment at a school to a learner[,and][a]ny
person who contravenes subsection (1) is guilty of an offence and liable on convic-
tion to a sentence which could be imposed for assault." Id. § 10.

135. David Benatar, The Child, the Rod and the Law, 1996 ACTAJURIDICA 197.
136. Section 28(1)(h) provides that every child has the right "to have a legal prac-

titioner assigned to the child by the state, and at state expense, in civil proceedings
affecting the child, if substantial injustice would otherwise result." S. AFR. CoNsT.
§ 28(1)(h).

This section furthers the objectives of section 37(d) of the Convention on the
Rights of the Child, which states that state parties shall ensure that

[e]very Child deprived of his or her liberty shall have the right to
prompt access to legal and other appropriate assistance, as well as
the right to challenge the legality of the deprivation of his or her lib-
erty before a court or other competent, independent and impartial
authority, and to a prompt decision on any such action.

U.N. Convention, supra note 9, art. 37(d).
137. § 2 of Child Care Amendment Act 96 of 1996.
138. § 8A(1) of Child Care Act 74 of 1983.
139. § 8A(2) of Child Care Act 74 of 1983.
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This statute does not realize fully the Constitutional guarantee
of legal representation for children. First, the child's right to counsel
appears to be limited to child care proceedings because the court is
not obliged to extend the right to legal representation to the child in
cases that do not come under the Child Care Act.'" Second, the pro-
vision fails to address adequately the practical problems that may
arise during implementation. For example, a child may be incapable
of understanding or instructing counsel. The Statute does not define
clearly what the responsibility of the Children's Court is when a
child makes a frivolous re Vuest for legal representation. The court
could deny such a request;' likewise, the court could insist that the
child's best interests require legal representation despite a refusal.
One reading of section 8A(4)'4 of the amended Act suggests that
there is no such obligation on the children's court in such situa-
tions. Third, it is clear that, in operation, the child's legal
representation is discretionary on the part of Commissioners of
Child Welfare.'4 Finally, this provision may undermine the child's
autonomy and create potential conflict of interests, particularly
"where parents (who may be akin to defendants in a removal en-
quiry) are empowered to appoint a legal representative for the
child."'"

The 1996 amendments to the Child Care Act have been hailed
as a welcome innovation because Child Welfare Commissioners are
empowered to arrange child legal representation in appropriate
cases. It is important to note, however, that the amendments may
not result in increased child representation in the Children's Court,
due to the emphasis on cost and the fact that the child's right to legal
representation is essentially at the discretion of the Child Welfare

140. Both child removal and adoption cases, in which parties generally seek legal
representation, come under the Act. Noel Zaal, When Should Children Be Legally
Represented in Care Proceedings? An Application of Section 28(l)(h) of the 1996 Constitu-
tion, 114 S. AFR. L.J. 335, 341 (1997); see also Julia Sloth-Nielsen & Belinda Van
Heerden, The Child Care Amendment Act 1996: Does It Improve Children's Rights in
South Africa?, 12 S. AFR. J. HUM. RTS. 649, 650 (1996) (describing limits of guidance in
application of amended provisions).

141. See Zaal, supra note 140, at 336; see also Sloth-Nielsen & Van Heerden, supra
note 140, at 650.

142. § 8A(4) of Child Care Act 74 of 1983. The section states that "[a] children's
court may, at the commencement of a proceeding or at any stage of the proceeding,
order that legal representation be provided for a child at the expense of the state,
should the children's court consider it to be in the best interest of such child." Id.

143. See Zaal, supra note 140, at 335-36; see also Sloth-Nielsen & Van Heerden,
supra note 140, at 650. Subsection 8A(3) is worthy of note in that it empowers the
children's court to approve "that a parent may appoint a legal practitioner for his or
her child for any proceeding under this Act, should the children's court consider it to
be in the best interest of such child." Id. § 8A(3).

144. Sloth-Nielsen & Van Heerden, supra note 140, at 650.
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Commissioners." The amendments clearly do not render completely
operational the child-centered norm expressed in section 28(1)(h).

D. The Right to Be Protected from Exploitative Labor Practices

1. The Problem of Child Labor

Child labor is fairly common in poor countries, and South Africa
is no exception. South Africa has been systematically underdeveloped
by successive apartheid polides.'4 A majority of the population still
lives in abject poverty.' In South Africa, largely among the under-
classes where children are considered to be an economic resource,
there are strong economic constraints against eliminating child labor,
powerful vested interests in maintaining the current state of affairs,
and widespread cultural and legal support for the use of children's
work.4 8 South African indigenous law and common law both recog-
nize a child's duty to provide support for indigent parents.
Though fairly common, child labor remains hidden from public
view. It tends to be intermittent and to take place in the informal
sector (including domestic work and family business enterprises)."

145. Zaal, supira note 140, at 334-36; Sloth-Nielsen & Van Heerden, supra note 140,
at 650.

146 A. Bequele, Combating Child Labor, 10 CONDITIONS WORK DIG. 7, 8 (1991).
147. Lorraine Eide, Current Crisis Facing Children in South Africa and the Efforts to

Overcome It, 34 HOWARD L.J. 37, 38 (1991).
148. Jo Boyden & Victoria Rialp, Children's Right to Protection From Economic

Exploitation, in IMPLEMENTING THE CONVENTION ON THE RIGHTS OF THE CHILD:
RESOURCE MOBILIZATION IN Low-INCOME COUNTRIES 183 (James R. Himes ed., 1995).

149. See, e.g., BOBERG, supra note 4, at 267-70, 273 n.81. The South African courts
tend to interpret the indigence requirement strictly. Id. at 310-12. Boberg suggests
that a less strict interpretation be placed upon the requirement of indigence when it
is necessary to found a dependant's action against a third party. A stricter interpre-
tation should be applied where the duty of support is necessary to found a claim for
maintenance by a parent against a child because neither has wronged the other and
the court must strike a balance between the needs of the parties and their respective
resources. Id.

150. In a discussion of the implementation of international labor standards, H. T.
Dao states that the national provisions frequently fall short of international standards
because they do not reach into the sectors where children are actually working. H.T.
Dao, International Labour Standards and Their Implementations, 10 CONDITIONS WORK
DIG. 57, 68 (1991).

In one case concerning Convention No. 138, the minimum age provi-
sions only cover industrial undertakings.... In one case related to
Convention No. 138, family undertakings are exempted from the
legal provisions on minimum age .... In a case relating to the applica-
tion of Convention No. 77, it has been found that undertakings
employing less than 20 workers are not covered in one country .... In-
dustrial homeworkers and persons in domestic service are
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2. Legislative Interventions

The final Constitution, together with national legislation, set
minimum standards for child labor. Many South African children
are employed at low wages with no benefits and are expected to
perform various harmful tasks. 5' Subsections 28(1)(e) and (f) of the
Constitution, 2 which address the problem of child labor and the eco-
nomic exploitation of children, incorporate the child-centered ideals of
article 23 of the Convention of the Rights of the Child. Children are
provided with constitutional protection against exploitative and unfair
labor practices that require children to perform work or provide serv-
ices that are age inappropriate or that place their well-being;
education; physical or mental health; or their spiritual, moral, or
social development at risk.'u

exempted from the relevant provisions in two cases concerning
respectively Convention No. 138 (minimum age) and Convention
No. 78 (medical examination in non-industrial occupations) ....
Relevant national provisions are frequently not applicable to persons
who work outside an employment relationship in cases related to
Convention No. 138 on minimum age (seven cases) and Convention
No. 58 on minimum age for employment at sea (one case).

id.
151. BOSMAN-SWANEPOEL & WESSELS, supra note 18, at 82.
152. S. AFR. CoNsT. § 28(1)(e), (f).
153. U.N. Convention, supra note 9, art. 32. Article 23 reads:

(1) States Parties recognize the right of the child to be protected from
economic exploitation and from performing any work that is likely to
be hazardous or to interfere with the child's education, or to be
harmful to the child's health or physical, mental, spiritual, moral or
social development.

(2) States Parties shall take legislative, administrative, social and edu-
cational measures to ensure that implementation of the present
article. To this end, and having regard to the relevant provisions of
other international instruments, States Parties shall in particular:

(a) Provide for a minimum age or minimum ages for admission to
employment;

(b) Provide for appropriate regulation of the hours and conditions
of employment;

(c) Provide for appropriate penalties or other sanctions to ensure
the effective enforcement of the present article.

154. S. AFR. CONsT. § 28(1)(e), (f). The Constitution recognizes that each child has
the right to be "protected from exploitative labor practices; [each child also has the
right] not to be required or permitted to perform work or provide services that ...
are inappropriate for a person of that child's age ... or place at risk the child's well-
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The terms of subsections 28(1)(e) and (f) are enforced through
various pieces of national legislation,'s including Chapter 6 of the
Basic Conditions of Employment Act."'6Chapter 6 prohibits the em-
ployment of children of school-going age (under fifteen).'5 Section
49 of the same bill prohibits all forced labor."' Section 52A of the
Child Care Act prohibits the employment of children under fifteen.159

Section 111 of the Merchant Shipping Act prohibits the employment
of a person under eighteen as a trimmer or fireman on a ship. 60 Sec-
tion 12 of the Security Officers Act prohibits the employment of
persons under eighteen as security officers.1 6

1 Section 32(1) of the
Minerals Act prohibits the employment of children under sixteen
underground in any mine." 2

At least for the present in South Africa, child labor is a fact of
life that many accept. A blanket prohibition simply does not reflect
reality. The Minister may, by publishing a notice, prevent any em-
ployment from being prohibited.163 Employment of children in the
advertising industry is exempted.'" Once again, child-centered norms
are forced to conform to reflect the reality of law and society in South
Africa.

3. The Limits of Legislative Interventions

Legislative intervention provides a limited and ineffective re-
sponse to a hidden and pervasive problem such as child labor. Labor
laws are designed essentially to regulate the formal sector, where
both strict regulation and monitoring are feasible. However, because
most children are employed in the informal sector, labor laws can
only be one part of an effective response to 'this problem.

being, education, physical or mental health or spiritual, moral or social develop-
ment." Id.

155. The provisions of subsections 28(1)(e) and (f) of the Constitution must be
read in conjunction with section 23(1), which provides that "[e]veryone has the right
to fair labor practices." S. AFR. CONST. § 23(1). Section 13 protects everyone, including
children, against slavery, servitude, or forced labor. Id. § 13.

156. §§ 43-48 Basic Conditions of Employment Act of 1998
157. Id.
158. Id. § 49.
159. § 52A of Child Care Act 74 of 1983.
160. § 111 of Merchant Shipping Act 57 of 1951.
161. § 12 of Security Officers Act 92 of 1987.
162. § 32(1) of Minerals Act 50 of 1991.
163. Angelo Pantazis, Children's Rights, in CONSTITUTIONAL LAW OF SOUTH

AFRICA 33-10 (Chaskalson et al. eds., 1996).
164. § 17 of Basic Conditions of Employment Act 3 of 1983; Pantazis, supra note

163, at 33-10.
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