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matching funds.'® The $1.8 million cap, however, mncludes all contribu-
tions and expenditures, regardless of the source of the funds.'®® The law
also mimposes a limit of $50,000 on the amount a candidate may loan to
his or her campaign. Any amount over $50,000 will be deemed a
contribution and, thus, a candidate cannot be repaid once elected.'®® For
example, 1f a candidate contributes $75,000 to his or her campaign, only
$500 will qualify for matching funds from the state and $50,000 will
qualify as a loan; however, the entire $75,000 will count toward the
maximum limit of $1.8 million.

In order to monitor the process and ensure that slates do not exceed
the maximum expenditure limits, the General Assembly increased the
reporting requirements. Slates must provide monthly reports to the
Registry and report every fourteen days during the fifty-six days
preceding an election.'*® The reforms also strengthened the penalties 1n
order to make the law more effective and to increase the seriousness
attached to the law The new penalties consist of not only civil penal-
ties,””! but also crminal sanctions for knowmng violations of the
law 12 Also, elected officials are subject to forfeiture of office and all
benefits for such violations.'”

The law also considers situations 1n which slates choose not to
participate 1n the public financing program. The most controversial
provision'’** 1s commonly referred to as the “trigger provision.”®

187 See supra notes 60-62 and accompanying text.

188 See Terry, supra note 1, at 3.

189 See Wilkinson v. Jones, 876 F Supp. 916, 930 (W.D. Ky. 1995)
(discussing Ky. REV STAT. ANN. § 121.150(13) & (20) (Michie 1993 & Supp.
1996)).

190 See supra notes 134-35 and accompanying text.

1 See Ky REV STAT. ANN. § 121.140 (Michie 1993 & Supp. 1996)
(providing for the Registry to assess penalties against violators of campaign
finance law if the Registry concludes that there 1s probable cause to believe that
the law has been violated). The penalties cannot exceed $100 a day to a
maximum fine of $5000. See 1d. Injunctive reliefmay also be sought. See 1d., see
also 1d. § 121.990(5).

192 See 1d. at § 121.990 (providing for Class D felony convictions if there 1s
a knowing violation of the campaign finance laws).

19 See 1d. Vanous violations of the campaign finance laws result 1n the
officer having his office declared vacant and a forfeiture of any benefits he
would have recerved 1n office. Forfeiture occurs when there 1s a final judicial
determination of guilt. See 1d., see also Terry, supra note 1, at 3.

194 See Ky. REV STAT. ANN. § 121A.030(5)(a) (Michie Supp. 1996).

195 See Wilkinson v Jones, 876 F Supp. 916, 926 (W.D. Ky. 1995).
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Once a nonparticipating slate exceeds the $1.8 million cap, the law
releases a participating slate from the spending limit and allows 1t to
spend more than $1.8 million and still receive state matching funds.'?
In effect, the provision provides an incentive for all candidates to agree
to the voluntary spending limit of $1.8 million 1n order to receive state
funds. Due to the fact that both major candidates in the 1995 governor’s
race accepted public funding the trigger provision has never taken effect
m Kentucky Another provision,'®’” later held to be of dubious validi-
ty,'® limited contributions to $500 to participating slates whereas
nonparticipating slates could only accept contributions of $100 or less
from individuals and PACs. The General Assembly intended the “trigger
provision” and the difference in contribution limits to encourage all
candidates to participate in the public funding 1n order to “combat corrupt
influences and promote ‘uninhibited, robust, and wide-open’ debate on
public 1ssues.”™® As expected, these provisions along with the entire
concept of public financing prompted several constitutional challenges to
the law

19 See 1d. (discussing Ky. REV STAT. ANN. §§ 121A.080(4), (5) &
121A.060(2)(c) Michie 1993) (subsequently amended, seeKy. REV STAT. ANN.
§§ 121A.080(4), (5) and 121A.060(2)); see also Terry, supra note 1, at 3.

197 See Ky. REV STAT. ANN. § 121A.050(2) (Michie 1993). Section
121A.050 was amended m 1996. See 1996 Ky. Acts 307 The 1996 version
significantly differs from the 1992 version. The amended version no longer
contaimns the “cap gap” provision which limited contributions to $100 for
nonparticipating slates but allowed a maximum of $500 for contributions to
participating slates. The amended version now limits contributions to any slate
of candidates, participating or not, to $1000. See Ky. REv STAT. ANN. §
121A.050(1)-(2) (Michie Supp. 1996).

198 See Wilkinson, 876 F Supp. at 929. Potential gubernatorial candidate
Wallace Wilkinson brought a federal constitutional challenge to enjoin certain
provisions of Kentucky’s election finance laws, including the “cap gap”
provision. The court found the disparity in permissible contributions between
privately-financed and publicly-financed candidates unconstitutional. Privately-
financed candidates could only receive $100 per person whereas publicly-
financed candidates could recerve $500 per person. The court determined that the
“cap gap,” 1d. at 927, 1s not narrowly tailored to meet the compelling government
mterest of “thwarting quid pro quo corruption.” Id. at 929. The court reasoned
that the five to one disparity 1s “palpably penal” because a privately-financed
candidate would have to reach so many more supporters. See id.

19 Id. at 926 (quoting New York Times v. Sullivan, 376 U.S. 254, 270
(1964)).
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IV CONSTITUTIONAL CHALLENGES
TO KENTUCKY CAMPAIGN FINANCE LAW

Since the General Assembly passed the campaign finance reform
package m 1992 and the amendments 1 1994, four major suits were filed
to challenge particular provisions of the laws. This Part examines each of
these cases and the probability that the challenged provisions will be
upheld based on federal case law and case law from Kentucky and other
junisdictions. The analysis 1s restricted to the claims concerning the public
financing of the governor’s race. Each of the following cases mvolves a
challenge to restrictions on content-based speech mposed by the
campaign finance laws. In order to meet strict scrutiny for First Amend-
ment claims, the provision which restricts content-based speech must be
narrowly tailored to serve a compelling state nterest.’” The Umted
States Supreme Court and Kentucky courts have ruled that the govern-
ment 1nterest 1n preventing corruption and the appearance of corruption
1s compelling;*®! therefore, the only remaiming question 1s whether each
challenged provision 1s narrowly tailored to meet the compelling
governmental interest.

A. Wilkinson v Jones

In 1994, former governor and potential 1995 gubernatonal candidate
Wallace Wilkinson filed suit to enjoin enforcement of several provisions
of the Public Financing Campaign Act as unconstitutional violations of
freedom of speech.?”? Wilkinson 1s a leading opponent of the plan and

20 See infira Part IV.A.-D (notes 202-67 and accompanying text).

20! See supra note 56 and accompanying text.

202 See Wilkinson v Jones, 876 F Supp. 916 (W.D. Ky. 1995). Besides the
provistons discussed in this Note, Wilkinson challenged the disclaimer provision,
see KY. REV STAT. ANN. § 121.190(1) (Michie 1993) (subsequently amended,
see Ky. REv STAT. ANN. § 121.190(1) (Michie Supp. 1996)), and the
prohibition on exploratory polling, see d. § 121.150(1) (Michie 1993)
(subsequently amended, see KY. REV STAT. ANN. § 121.150(1) (Michie Supp.
1996)), and § 121.175(1) (Michie Supp. 1996). See Willanson, 876 F Supp. at
921. The court upheld the disclaimer provision. See id. at 932. However, the
court relied on the decision reached m Bunming v. Kentucky, 42 F.3d 1008 (6th
Cir. 1994), when it accepted the stipulation that the plaintiffs would likely
succeed on the merits regarding the exploratory polling prohibition. See
Wilkanson, 876 F Supp. at 922; see aiso Bunming, 42 F.3d at 1008. Bunning
arose out of the Registry’s attempt to investigate a poll conducted by Congress-
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one of the most successful fundraisers mn gubernatorial campaigns.
Wilkinson objects to the entire notion of public financing and argues that
the plan limits freedom of speech rights and penalizes nonparticipating
slates.?®® In 1987, Wilkinson spent over $4 million in his campaign to
win the governor’s office; $3.2 million of that amount was Wilkinson’s
own money he loaned to the campaign.** After the election, Wilkison
spent a great deal of time raising money to reimburse himself for the
loans he made to the campaign. When the General Assembly passed the
1992 reform package, Wilkinson’s fundraising tactics and loan repay-
ments provided much of the incentive for the passage of several
provisions.””® Wilkinson’s suit stemmed from his belief that public
funding conditional upon the acceptance of expenditure limits violates the
U.S. Constitution. This 1s simply not the case.

Wilkinson’s challenge parallels an unsuccessful attack on public
financing of presidential elections. Relying on the Supreme Court’s
decision m Buckley,”®® the court i Republican National Committee v.
Federal Election Commission®™ upheld the constitutionality of the
Presidential Election Campaign Fund Act.?® The court determined that
Congress has the power under the General Welfare Clause to set

man Jim Bunning’s re-election committee testing the effectiveness of his 1992
campaign advertising. The Registry clanned that Bunning may have used the poll
to assess his potential as a future gubernatorial candidate, and Kentucky law
prohibits such exploratory activity. Bunning claimed that federal law pre-empts
state law and, therefore, the Registry was precluded from mnvestigating. The court
concluded that the Federal Election Campaign Act pre-empted Kentucky law on
the facts of this case, and enjoined the Registry from taking further action with
respect to the poll. See 1d. at 1012. In 1996, the General Assembly passed House
Bill 135 which added a new section to chapter 121A of Kentucky Revised
Statutes allowing slates to have exploratory committees. See 1996 Ky. Acts 482.

203 See Mark R. Chellgren, Willanson Says He Won’t Run Again If New
Campaign Law Isn’t Nullified, HERALD-LEADER (Lexington, Ky.), Nov. 18,
1994, at Al.

204 See Loftus, Big-Money, supra note 3.

25 See 1d; see also Temy, supra note 1, at 2 (“[wlith public opimon
galvanized by the press coupled with the anti-Wilkinson sentiment, the 1992
General Assembly enactedsweeping reforms™). Terry points out that Wilkinson’s
fundraising techniques were no worse than those of his predecessors. See 1d.

208 See supra note 64 and accompanying text.

207 Republican Nat’l Comm. v. Federal Election Comm’n, 487 F Supp. 280,
284 (S.D.N.Y.), aff’d, 445 U.S. 955 (1980).

208 presidential Campaign Fund Act of 1966, Pub. L. No. 89-109, 80 Stat.
1587 (current version at 26 U.S.C. §§ 9001-9013 (1994)).



754 KENTUCKY LAW JOURNAL [Vol. 85

voluntary expenditure limits as a condition for the acceptance of public
funding by a presidential candidate. The court also pointed out that the
law 1s not an unconstitutional violation of the First Amendment as long
as candidates remain free to choose whether to accept public funding, and
if they reject, thewr ability to raise unlimited amounts of money 1s
unfettered. “Nothing prevents candidates from seeking private, mstead of
public, funding. The First Amendment 1s not implicated where candidates
remain free to choose between funding alternatives.””® The Kentucky
law meets this standard by allowing a slate of candidates to file a
statement of acceptance or rejection with the Registry ?'° If a slate
rejects public financing, the slate may raise as much money as possible
subject to the limitations imposed on mdividual and PAC contribu-
tions.?"!

Wilkinson took the argument one step farther and asserted that, even
1f public financing with voluntary expenditure limuts 1s constitutional, the
Kentucky law serves to penalize nonparticipating slates 1 two major
ways: the trigger provision’? and the disparity between contribution
limits for participating and nonparticipating slates.?”® Judge Charles
Simpson for the Western District of Kentucky refused to emjomn the
“tngger provision,” which operates to release publicly-funded candidates
from the voluntary spending limut if a privately-funded candidate exceeds
the $1.8 million amount?* Wilkinson had asserted that the trigger

209 Weber v Heaney, 793 F Supp. 1438, 1457 (D. Minn. 1992) (upholding
the Minnesota Congressional Campaign Reform Act conditioning public funding
upon candidates’ voluntary agreementto abide by expenditure limitations did not
violate First Amendment), qff’d, 995 F.2d 872 (8th Cir. 1993).

210 See supra note 178 and accompanying text.

21 See supra notes 177-87 and accompanying text. For a general summary,
see Willanson, 876 F Supp. at 920-21.

212 See Wilkanson, 876 F Supp. at 926 (discussing Ky. REV STAT. ANN. §
121A.030(5) (Michie 1993) (subsequently amended, see KY REV STAT. ANN.
§ 121A.030(5) (Michie Supp. 1996)).

213 See 1d. at 928 (discussing Ky. REV STAT. ANN. § 121A.050(1)-(2)
(Michie 1993) (subsequently amended)). See supra note 197 (describing
amendment).

2% See Willanson, 876 F Supp. at 926. See generally Fred Wertheimer &
Susan Weiss Manes, Campaign Finance Reform: A Key to Restoring the Health
of Our Democracy, 94 CoLUM. L. REv 1126, 1150-51 (1994) (supporting
“trigger provisions” as a necessary component to ensure that public funding
remains a “viable option™). But see Joseph E. Finley, Comment, The Pitfalls of
Contingent Public Financing in Congressional Campaign Spending Reform, 44
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provision places a burden on nonparticipating slates because 1t “chills”
their speech as they approach the $1.8 million cap for fear that additional
fundraising on therr part will allow the participating slates to receive state
funds above the limit.'* However, the trigger provision allows partici-
pating slates to raise additional funds only if they choose to do so.
Without the trigger provision, participating slates run the risk of being
outspent by candidates financed entirely by private funds. In order to
satisfy the state’s interest mn preventing corruption of the governor’s
office 1n Kentucky and 1n preventing the quid pro quo effect of large
contributions, the trigger provision must remain intact so as to provide an
mcentive to candidates to accept public funding.?' At the same time,
the law must grant the freedom to those who reject public funding to
raise as much money as they wish. Judge Simpson reasoned that the
General Assembly narrowly tailored the provision to meet the compelling
state interest to “combat corruption and the appearance of corruption in
the Kentucky electoral process.”"”

However, the court was more sympathetic to the arguments challeng-
ing the different contribution limits for participating and nonparticipating
candidates. As an additional mncentive to accept public funding, the
General Assembly had limited contributions to $100 or less for nonpartic-
1pating slates whereas participating slates could accept contributions up
to $500.2'® Although courts have upheld such “cap gaps” as constitu-
tional,?"? Judge Simpson explaned that the $100 limit 1s so low so as
to burden a nonparticipating candidate.””® The Registry later conceded

EMORY L.J. 735 (1995) (providing a detailed analysis of the penalizing effects
of “trigger provisions” on nonparticipating candidates).

25 See Wilkinson, 876 F Supp. at 927

216 See 1d. at 928.

217 Id. at 926 (interest as it 1s defined by the government). For other states
with “trigger provisions,” see FLA. STAT. ANN. § 106.355 (West 1992) and R.I.
GEN. LAws § 17-25-24 (1996).

218 See Ky. REV STAT. ANN. § 121A.050(2) (Michie 1993). This provision
has since been amended. See supra note 147

219 See Wilkanson, 876 F Supp. at 928-29 (“As a general proposition then,
a ‘cap gap’ 1s permissible 1n theory as a weapon against quid pro quo
corruption A cap gap 1s permussible in practice only if it 1s narrowly
tailored to meet that compelling state interest.”).

220 The court, mm Wilkanson, indicated at the outset of its discussion of this
disparity that “here 1s a substantial likelihood that the plamntiffs will succeed on
the merits of their claims challenging the constitutionality of the $100 contribu-
tion cap imposed upon privately-financed candidates.” Id. at 928. The court thus
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that this provision constituted a penalty and therefore, the provision will
not be enforced.”

Wilkinson also challenged the limit of $50,000 that a candidate could
loan his campaign.?”? Once a candidate gives his campaign more than
$50,000, 1t 1s deemed to be a contribution and the candidate may not seek
reimbursement after the election.””® Had this provision been m effect
during the 1987 election, Wilkinson would have been financially injured
because, after the election, he recouped a major part of the money he
loaned his campaign.”** Judge Simpson found that the limit was nar-
rowly tailored to meet the compelling state interest of decreasing the
appearance of corruption and preventing the quid pro quo of campaign
loan paybacks. Judge Simpson reasoned that a candidate not heavily
mdebted to the campaign avoids the appearance of being “personally
financially vulnerable”™ and therefore avoids the appearance of

agreed that “the $100 limit 1s so low as to constitute a penalty for rejecting
public financmmg.” Id. However, the court also considered a somewhat separate
1ssue: the disparity between the contributions privately-funded candidates can
accept and the contributions publicly-funded candidates can accept. See id., see
also Day v Holahan, 34 F.3d 1356, 1365 (8th Cir. 1994) (holding that $100
contribution limit was simply too low and could severely restrict political
expression by making it difficult for candidates to raise the necessary funds),
cert. demed, 115 S. Ct. 936 (1995). But see Vote Choice, Inc. v DiStefano, 4
F.3d 26, 38-39 (1st Cir. 1993) (upholding Rhode Island’s campaign finance law
contamning a cap gap whereby participating candidates may receive contributions
up to $2000 and nonparticipating candidates are limited to $1000 because the cap
gap 1s not burdensome or coercive since the candidate 1s given a choice whether
to accept public funds).

2! In Galbraith v. Gorman, Gatewood Galbraith, a 1995 Democratic primary
gubernatorial candidate, challengedthree provisions of the campaign finance law,
mncluding the contribution limitation of $100 on nonparticipating slates. The court
enjomed enforcement of the $100 limit and upheld the provisions regarding
limits on cash and anonymous contributions. See Galbraith v. Gorman, No.
94-CI-1731 (Franklin Cir. Ct., Feb. 6, 1995) (unpublished opinion), cited in
Appellee’s Brief at 2, Kentucky Right to Life, Inc. v Terry, No. 95-6581, 1997
WL 96900 (6th Cir. Mar. 7, 1997).

22 See KY REV STAT. ANN. § 121.150(13), (20) (Michie 1993 & Supp.
1996).

2 See 1d.

24 See Rachard Whitt, Session Made Mark with Election Reform, COURIER-
JOURNAL (Lowsville, Ky.), Apr. 10, 1988, at Al.

5 Willanson, 876 F Supp. at 930.
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corruption.”® The court also found that $50,000 was not too low as to
“chill a candidate’s early and loud speech.”?’ Furthermore, a candi-
date’s freedom to spend unlimited amounts 1s not hindered by the
$50,000 loan limit. The limit only restricts the repayment of money to a
candidate, not the contribution of money by a candidate. On the whole,
the outcome of Wilkinson’s suit reinforced the strength of the Public
Financing Campaign Act because the court found that the most crucial
provisions of the Act met constitutional standards.

B. Gable v Jones

Another strong opponent of public financing for the governor’s race
m Kentucky is Bob Gable, former chair of the Republican Party of
Kentucky and gubernatonal candidate in the 1995 Republican primary
election.??® In 1995, Gable challenged the constitutionality of several
provisions of Kentucky’s campaign finance reform law ?* Gable’s
major challenges concerned the public financing of the gubernatorial race,
and 1n particular, the prohibition against receiving contributions thirty
days before either the primary or general election and fourteen days
before a runoff election, the “trigger provision,” and the limit of $50,000
a candidate may loan a campaign.”® Gable asserted that these provi-
sions 1mpose unconstitutional burdens because they*

26 See 1d.

21 Id. at 931.

28 See David Royse, Alexander Is Top Fund-Raiser in State, COURIER-
JOURNAL (Lousville, Ky.), Mar. 11, 1996, at B4.

2 See Gable v. Jones, No. 95-12 (E.D. Ky. Mar. 29, 1996) (unpublished
opmion) (on file with the United States District Court, Eastern District of
Kentucky in Frankfort, Ky.). In his original complamnt Gable listed 22 claims.
The 11 clamms alleged by the other plamtiff, Darryl Sebastian, were dismissed.
Only three claims apply to the analysis at hand. The other claims concern the
constitutionality of requiring candidates for governor and lieutenant governor to
run as a slate, see KY. REV STAT. ANN. §§ 118.125, .127 (1993 & Supp. 1996);
the definition of mndependent expenditure, see i1d. § 121.150(1); the prohibition
of charitable contributions by PACs, see id. § 121.150(2); the disclaimer
provision, see 1d. § 121.190(1); the prohibition of vote buymng, see id. §§
121.045, .055; and the penalties, see 1d. § 121.990.

20 See Gable, No. 95-12, at 4-5, 12-13. In 1996, the General Assembly
amended section 121A.030(5) from thirty days to twenty-eight days preceding
a primary or general election. See 1996 Ky. Acts 468. For purposes of analysis
in Gable, the thirty day restriction will be used.
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(1) prohibit him from contributing to lus own, or any campaign, m the
thirty days prior to a primary or general election; (2) use his spending
as a “trigger” for lifting the spending cap on participating slates; and (3)
use lus spending as a trigger for making additional public funds
available for the participating slates.”!

First, the court granted Gable’s motion for summary judgment
regarding the claim that the thirty day time restriction was an unconstitu-
tional burden on Gable.* The court reached this decision by relying
on and distingmishing Buckley v. Valeo.”® In Buckley, the Court held
that the government may not restrict personal expenditures by candidates
on their own behalf. “[I]t 1s of particular importance that candidates have
the unfettered opportunity to make therr views known so that the
electorate may intelligently evaluate the candidates’ personal qualities and
therr positions on vital public i1ssues before choosing among them on
election day ”** In order to comply with Buckley, Kentucky’s laws do
not restrict the amount a candidate can spend in his or her campaign.
Instead, the laws “prohibit candidates from contributing to theirr own
campaigns during the reporting period.””* The reporting period 1s thirty
days before a primary or general election and fourteen days before a
run-off election. The Court in Buckley did not determine whether a timing
restriction violates a candidate’s constitutional nights.”*® In Gable, the
court relied on Supreme Court decisions which allow the government to
regulate the time, place, and manner of speech activities if such regula-
tions are reasonable, nondiscrimmnatory, and serve “an important
governmental nterest unrelated to the restriction of commumication.”?’
The state argued that the time period restriction was not an undue burden
considering the government’s interest 1n preventing corruption and the
appearance of corruption. Furthermore, the General Assembly mntended
to prevent candidates from pouring large sums of money into the
campaign at the last mmute. According to the state, the reporting period
ensured the enforceability of the entire campaign financing system by

B! Gable, No. 95-12, at 5.

22 See 1d. at 8.

33 Buckley v. Valeo, 424 U.S. 1 (1976). See supra notes 43-67

4 Buckley, 424 U.S. at 52-53.

5 Gable, No. 95-12, at 5.

26 See id.

37 Id. at 6; see Erznoznik v City of Jacksonville, 422 U.S. 205 (1975);
Adderley v Florida, 385 U.S. 39 (1966); Cox v Louisana, 379 U.S. 559 (1965);
Kovacs v Cooper, 336 U.S. 77 (1949).
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granting the Registry time to determine whether a slate has exceeded the
$1.8 million cap. The court held that the government interest was not
compelling as applied to a candidate’s own expenditures and, therefore,
the provision limiting candidate contributions during the final days of a
campaign unconstitutionally restricted a candidate’s right to free political
expression.”® Thus, the prohibition agamst recerving contributions in
the last thirty days prior to the election does not apply to funds contribut-
ed by the candidate, but only to contributions from other sources.?’
Second, Gable challenged the constitutionality of the trigger
provision.”*® The trigger provision means that once a nonparticipating
slate exceeds the $1.8 million expenditure cap imposed on participating
slates, the state releases the participating slate from the cap. The court
held that this provision does not burden Gable’s right to political speech.
By choosing not to participate in the public financing plan, a candidate
can still raise unlimited amounts of funds for his/her campaign. Further-
more, the court ruled that Gable’s argument that the provision is
unconstitutionally coercive of nonparticipating slates was without merit.
Granted, the court explained, the provision would “chill” speech to some
extent because once a nonparticipating slate exceeds the $1.8 million cap,
any spending over that amount would allow a participating slate to raise
additional funds and be eligible for matching funds from the state.
However, the court pointed out that the statute does not force a candidate
to accept public funding.?*! The court concluded that Kentucky’s plan
met the guidelines set forth mn Buckley by allowing slates to choose
whether to accept public financing.?*? According to the court, the
trigger provision provided an incentive for candidates to accept public
financing and thereby agree to an overall limit on expenditures,®? and’
the public financing law served a compelling government mterest in
preventing corruption and the appearance of corruption by controlling the
spiraling costs of the governor’s race in Kentucky Moreover, the benefit-
equals-burden argument failed for the simple reason that a benefit to a

28 See Gable, No. 95-12, at 8. In Buckley, the Court determined that the
government interest 1n preventing corruption and the appearance of corruption
does not support the limitation on a candidate’s expenditures of his own personal
funds. See Buckley, 424 U.S. at 53.

29 See Gable, No. 95-12, at 8.

240 See 1d. at 4. For a discussion of KY. REV STAT. ANN. 121A.030(5)(a),
the “trigger provisions,” see supra notes 196-98 and accompanying text.

241 See Gable, No. 95-12, at 10-12.

242 See 1d. at 9-12.

23 See 1d. at 11.
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participating slate does not 1pso facto constitute a burden on another
candidate’s rights.”** The court held that Gable did not articulate a
reason why the trigger provision 1itself imposed a coercive burden on a
nonparticipating slate and therefore, the court granted judgment as a
matter of law for the state.?*

Gable also challenged the provisions that prohibit a slate of candi-
dates from loammng the campaign 1 excess of $50,000 per election.?*
Any amount over $50,000 1s deemed to be a contribution to the campaign
and 1s not recoverable. The purpose of this provision was to prevent the
quid pro quo effect which occurred when candidates loaned millions to
therr campaign only to be repaid after election, usually by busimesses
seeking no-bid contracts 1n the state.*’ Gable challenged the constitu-
tionality of this provision as a content based restriction on his right to
free political speech. Relying on Kentucky’s history of governors
recerving contributions after election to repay their debts in exchange for
“favors,”?*® the court determined that the statutes were narrowly tailored
to meet the government 1nterest of preventing corruption and restoring
mtegrity to the democratic process.?

C. Kentucky Right to Life, Inc. v Terry
In Kentucky Right to Life, Inc. v. Terry,”® Kentucky Right to Life,

1n 1ts capacity as a PAC (“KRLPAC”), brought suit challenging several
provisions of Kentucky’s campaign finance law,”' mcluding the

244 See 1d. at 9; see also Buckley, 424 U.S. at 95; Vote Choice, Inc. v
DiStefano, 4 F.3d 26, 38 (1st Cir. 1993); Weber v. Heaney, 793 F Supp. 1438,
1457 (D. Minn. 1992); Republican Nat’l Comm. v. Federal Election Comm’n,
487 F Supp. 280, 285 (S.D.N.Y 1980).

%5 See Gable, No. 95-12, at 12.

246 See Ky REV STAT. ANN. § 121.150(13), (20) (Michie 1993 & Supp.
1996).

247 See supra note 163 and accompanying text.

298 Gable, No. 95-12, at 13; see also Wilkinson v Jones, 876 F Supp. 916
(W.D. Ky. 1995).

2% See Gable, No. 95-12, at 13.

20 Kentucky Rught to Life, Inc. v Terry, No. 95-6581, 1997 WL 96900 (6th
Cir. Mar. 7, 1997).

31 See 1d. at *1. In addition to the claim challenging public financing, the
plamtiffs challenged provisions mncluding the definitions of “contribution” and
“permanent committee,” see Ky. REV STAT. ANN. § 121.015(3)(c) & (6)(e) and
§ 121A.010(9)(c) & (11); the disclaimer requirement, see :d. § 121.190(1); the
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provision preventing slates of candidates for governor and lieutenant
governor from receiving PAC contributions 1n excess of $150,000 for
nonparticipating slates or twenty-five percent of total contributions for
participating slates. KRLPAC argued that this mfringed on its freedom of
speech rights by prohibiting it from contributing to a candidate who had
already recetved the maximum PAC contribution. The court did not
accept KRLPAC’s argument that the provision imposed an unconstitution-
al burden. Instead, the court reasoned that smce participating slates may
accept a maximum of $600,000 1n contributions, only one hundred fifty
PACs may contribute the maximum $1000. Assuming that all one
hundred fifty PACs contributed the maximum, the provision would apply
to the one hundred fifty-first PAC that sought to contribute. Thus, the
court held that the provision imposes a “minimal speech restriction upon”
PACs and was narrowly tailored to meet the compelling government
mnterest of “combatting percerved corruption.”? This decision illus-
trates the seriousness with which the courts view reforming campaigns in
Kentucky and the extent to which the law in Kentucky remains viable.

D. Democratic Party of Kentucky v Kentucky Registry of Election
Finance

In August 1996, the Democratic Party of Kentucky, Robert A.
Babbage, and Terry McBrayer’™ filed suit against the Registry chal-
lenging the provision governing independent and coordinated expendi-
tures under the First and Fourteenth Amendments of the United

limit on PAC contributions, see 1d. §§ 121.150(6), 121A.050(1); the aggregate
amount an individual may contribute to a PAC, see i1d. § 121.150(10); and the
administrative fee imposed on PACs, see 1d. § 121.180(6)(b). See Kentucky Right
to Life, 1997 WL 96900, at *2-3.

The trial court had ruled m favor of the plamtiffs regarding Ky REV STAT.
ANN. § 121.180(6), which requures all PACs to pay an administrative fee to the
Registry equal to 5% of all contributions. See Gable, No. 95-12, at 13. The trial
court held that the fee was a tax and constituted a restriction on political speech
failing to meet strict constitutional scrutiny. See id. at 13-15.

22 Kentucky Right to Life, 1997 WL 96900, at *11.

253 Bob Babbage 1s the current chair of the Kentucky Democratic Party and
Terry McBrayer served as party chair during the 1995 elections. See House
Candidate Charged in Theft Should Withdraw His Party Chairman Says,
CoOURIER-JOURNAL (Lowsville, Ky.), Oct. 26, 1996, at B2.

254 See KY. REV STAT. ANN. § 121.150(1).
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States Constitution.”>® The suit arose from accusations by the Republi-
can Party of Kentucky that the Democrats exceeded the $1.8 million cap
by knowingly accepting contributions and classifying them as independent
rather than coordinated expenses for the governor’s race 1n violation of
provision.”

Although the General Assembly amended the defimition of indepen-
dent expenditures n March 1996," the plamntiffs alleged that the
definition 1n effect during the 1995 elections was so broad and vague as
to deprive any person of notice of what constituted an mdependent
expenditure, therefore violating the Due Process and Equal Protection
Clauses of the Constitution. The statute 1 question provides:

No contribution of money or other thing of value, nor obligation
therefor, shall be made or received, and no expenditure of money or
other thing of value shall be made or mncurred, directly or indirectly,
other than an “independent expenditure,” to support or defeat a
candidate, slate of candidates “[Ilndependent expenditure” means
one made for a communication which expressly advocates the election
or defeat of a clearly 1dentified candidate or slate of candidates and
which 1s not made with any direct or ndirect cooperation, consent,
request, suggestion, or consultation mvolving a candidate, slate of
candidates 238

255 See Democratic Party of Ky. v. Kentucky Registry of Election Fin., No.
96-30 (E.D. Ky. Nov. 6, 1996) (defendant’s motion to hold action in abeyance)
(on file with the United States District Court, Eastern District of Kentucky 1
Frankfort, Ky.).

2% See KY. REV STAT. ANN. § 121.150(1) (Michie 1993) (subsequently
amended, see Ky REV STAT. ANN. § 121.150(1) (Michie Supp. 1996)).

57 See infra note 258.

38 Ky. REV STAT. ANN. § 121.150(1) (Michie 1993). The General
Assembly amended this statute in 1996. See 1996 Ky. Acts 468. The 1996
version no longer contains the definition of “independent expenditure.” It states
that no contribution, other than an independent expenditure, shall be made or
received to support or defeat a candidate or slate of candidates except through
the duly appointed campaign manager or campaign treasurer. See KY. REV
STAT. ANN. § 121.150(1) (Michie Supp. 1996). The definition of “independent
expenditure”is now found in Ky. REV STAT. ANN. § 121.015(12) (Miclue Supp.
1996) which states that independent expenditure “means the expenditure of
money or other things of value for a communication which expressly advocates
the election or defeat of a clearly 1dentified candidate and whuch 1s made
without any coordination, consultation, or cooperation with any candidate ”
Id.
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In explaining the logic behind the suit, McBrayer stated, “the entire
time during the election one 1s worried about whether an expenditure by
someone in Bowling Green may be later defined as a coordinated
expenditure rather than mdependent and then 1t will count against the
$1.8 million [cap].”?*® The plamtiffs claimed that the law does not draw
a line between what could be classified as an independent expenditure as
opposed to a coordinated expenditure. In the 1995 gubernatorial race,
both parties faced major dilemmas 1n classifying the expenditures 1n order
to make sure the slates did not exceed the $1.8 million cap.

The likelihood of success 1n this challenge does not look promising
given that the Gable court held that the defimition of independent
expenditure was “not so vague as to restrict free political speech.”® On
the other hand, the United States Supreme Court ruled in Colorado
Republican Federal Campaign Committee v. Federal Election Commus-
s1on®! that a political party can make independent expenditures?®? and
a state may not restrict a political party’s independent expenditures.?®®
If the Colorado holding causes Kentucky’s independent and coordinated
expenditure provision to fail, it could destroy public financing by
allowing political parties to spend unlimited amounts regardless of the
spending cap.

The Democratic Party swit also challenged the defimtion of “know-
mngly” which includes conduct or circumstances a “person 1s aware of or
should have been aware exists.”? McBrayer argued that a candi-
date can not control what an independent group or mndividual does for the
campaign and therefore, a candidate should not be held 1n violation for
acts he or she “should have been aware” existed. Considering the strict

29 Interview with Terry McBrayer, former charr of the Kentucky Democratic
Party and an attorney in Lexington, Ky., m Lexington, Ky. (Nov 5, 1996).

260 Gable v Jones, No. 95-12, at 15 (E.D. Ky. Mar. 29, 1996).

26! Colorado RepublicanFed. Campaign Comm. v. FederalElection Comm’n,
116 S. Ct. 2309 (1996).

%2 See 1d. at 2318.

263 See 1d. at 2317 During his re-election campaign a Democratic congress-
man was the subject of Colorado Republican Party radio advertisement attacks.
The FEC alleged that the advertising expenditures violated the coordinated
expenditure limit. The Court concluded that no presumption exists that political
party expenditures are coordinated with a candidate’s campaign. See id. at 2318.
Therefore, since there was no factual proof that the Colorado Party’s expendi-
tures were coordinated, the FEC could not constitutionally regulate independent
expenditures. See i1d. at 2315.

264 Ky. REV STAT. ANN. § 121.015(10) (Michie 1993 & Supp. 1996).



764 KENTUCKY LAW JOURNAL [Vol. 85

penalties,”®® McBrayer argued the defimtion violates the Due Process
Clause.?

As of March 1996, both parties had agreed to suspend all proceedings
1n the action until further motion by either party Although the courts will
not have an opportunity any time soon to rule upon these issues, the
problem of independent expenditures 1s one that faces every campaign 1n
the country In Colorado, the Court held that a true independent
expenditure may not be limited by the government for any reason.?’
Independent expenditures reach into the depths of the First Amendment.
However, something must be done to control the unlimited spending by
political parties or else the purpose of public financing will be destroyed.

CONCLUSION

The 1995 Kentucky governor’s race partially funded by public money
differed tremendously from the previous races i which “millionaire”
candidates dominated. By focusing on the 1ssues and participating 1n
numerous debates and jomnt appearances, the candidates proved that the
race for governor may be won without the outrageous fundraising tactics
witnessed m the past. Public financing opens the door for qualified
candidates to participate in the electoral process without worrying about
raising several million dollars. Furthermore, public financing allows the
candidates to spend more time on grass-roots campaigning rather than
fundraising. Discussions of the issues and a race consisting of two viable
candidates on equal financial footing resulted in a record voter turn-
out.?®® Furthermore, due to the decrease in contribution limits and the
aggregate amount a candidate may recerve from PACs, there 1s no
suspicion that Governor Patton and Lieutenant Governor Henry are 1n
debt to special interests. Finally, Kentuckians may rest assured that the
“for sale” sign has been removed from the office of the governor.

Overall, public financing proved a success; however, the General
Assembly needs to assess a few problems. First, there exists a serious
threat to the voluntary expenditure limits. By allowing political parties to
spend unlimited amounts of money for issue advocacy, the purpose of

5 See supra notes 191-93.

266 See Democratic Party of Ky. v. Kentucky Registry of Election Fin., No.
96-80 (E.D. Ky. Nov. 6, 1996).

27 Colorado, 116 S. Ct. at 2309.

268 See Snyder, supra note 14 (discussing the fact that the 1995 governor’s
race was the third largest voter turnout 1n Kentucky history).
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public financing will be thwarted. The Supreme Court’s decision n
Colorado forces the General Assembly to address party spending in order
to secure the effectiveness of public funding. One way to do so would be
to decrease the amount one can contribute to a party from $1500 to
possibly $1000 or $500. This would curtail the overall amount a party
could spend. Second, 1 order to nurture a two-party system 1in the state,
the provision requiring a candidate to have an opponent in the primary
must be mvalidated. In 1995, Larry Forgy, the Republican candidate for
governor, was 1neligible for public funds in the primary because he did
not have a viable opponent. Even though Forgy was allowed to raise over
the $600,000 maximum amount for participating candidates, then-
candidates Governor Patton and Lieutenant Governor Henry were eligible
for public funds since they did have opponents in the Democratic
pnmary The law should be changed so as to allow a candidate 1n the
primary who raises the threshold amount to receive state funds regardless
if he or she has a viable party opponent. Finally, the distinction between
independent expenditures and coordinated expenditures needs to be
clanfied in order to prevent candidates from exceeding the overall
expenditure limit unknowingly Each of these proposals present important
solutions and must be examined; however, 1t 1s important to note that
Kentucky has come a long way since the days of BOPTROT and
excesstve spending 1n gubernatonial races. Kentucky’s campaign finance
reform laws, and especially the public financing of the governor’s race,
should serve as a model to other states with increasing campaign costs.






