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" cases of Ex Parte Garnett '(1850)‘ “, Ex Parte Jenkins (1853), Van Metre

Ve Hanway_ (1851), the/ famous treason trial which followed the Christiana

| "NOTHING BUT THE L4 THE LANI
 ROBERT C. GRIER: ‘JACKSONIAN umoms'r

3

Ihoma R:I.chard Kl:l.ne TR

 ABSTRACT

——

From 1846 to 1870, Robert Cooper Grier, a Pennsylvania Jacksonian

Democrat, served as an Associate Justice of the United States Supreme.

Court and Third C:chuit Court Justice. As a Judge during this turbulent

- period, he f°ll°wed a philosophy of Unlonlsm, rooted in the heritage S

pressed by Andrew Jackson during the Nullification Controversy of 1832.
In judicial opinions and decisions and in personal and political corre-

spondence, he expressed an unyielding commitment to the preservation of

.-’ehe Union.

In response to the .pa\ssé.ge of the Fugitive Slave Act of 1850,
E 4,

Justice Grier revealed his views on the most expldsive national polit-

jcal issue of the ante-bellum period--slavery. In the fugitive slave |

v. Mitchell (1853), and Oliver et al. v. Kauffman et al. (1853), he

expressed his opinions concerning the controversial legislation. He

gained national 'prOminence for his participation in the United States

iy

Riot. In his cruc:.al charge to the jury, the Justice reJected a plea

by the Whlg prosecution to convict a number of Christ.iana residents of
treason agalnst the United States, however, he emphasn.zed that the Con-

stitution bound the conscience and conduct of every individual. Sub_\s e- | | :-‘_7 SR

 quently, in a Supreme Court majority opinion, Moore v. Illinois, he

~ rejected personal liberty laws passed by many state legislatures.

s
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* VWhen the threat of disunion became a reality, Grier broke with

the Buchanan administration, which hé supported in the Dred Scott case,

and proceeded to advocate the policies of President Lincoln. In the

United States v. William Smith, he,réfused to reéognize the Confederacy

as a sovereign power‘, and regarded the rebels as traitors. The Prize

.Cases, his most imp‘ortant Supreme Court majority opinion, upheld Lin-

coln's blockade of the Southern ports. His decision carried through
the determination he had shown in the past decade to preserve the

Union. .
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T - I Frofn 1846 to 1870, Rob.ert‘ Cooper Grier, a PennsylvanlaJacks onian |
'Democrat, served as an Asnsociéte'Justice of the Uﬁited .S.tat'e.s Supreme .
Court and Thi_rdv Circuit Court Justice. As agudge during this turblilent‘,
period, he followed a philosophy of Unionism, rooted in the heritag_e e;c-
pressed by Andrew Jackson during the Nullification Controversy of 1832,

In _judicial opinions and decisions and in personal and political corre-
;s_.pondenqe , he eXpréssed an unyielding commitment to the preservation of
the Union.

-~ In respons?é'to the passage of the Fugitive Slave Act of 1850,

Justice Grier revealed his views on the most explosive national polit-
‘ical issue of the ante-bellum period--slavery. In the fugitive slave

cases of Ex Parte Garnmett (1850), Ex Parte Jenkins (1853), Van Metre

v. Mitchell (1853), and Oliver et al. v. Kauffman et al. (1853), he

expressed his opinions concerning the controversial legislation. He

gained national prominence for his participation in the United States

v. Hanway (1851), the famous treason trial which followed the Christiana

Riot. In his crucial charge to the jury, the Justice rejected a hplea |

by the Whig prosecution to ‘co,nvic't- a number of Christiana residents of |

e o treaSOn against the United Sta’gés ; however, he emphésizéd that tﬁaﬁﬁnﬁ"_?

stitution bound fhe cohsCie‘nce and conduct bf -eVery individual. Subse- _

u.ently » in a'Supreme Court majority opinion, Moore v. Illinois, he

| fej’écted personal liberty laws passed_ by many state iegislatures.




When the threat of disunion became a reali;by ) _Grji'ef broke with

the BuAchanan adminis tration ,'.Which he supported in the Dred Scott. case, |
~and pfoceéded*to advot:ate the policies of President Liﬁco_ln. In the

United Sta’ggg_ v. William Smith, he refused to recognize ):he Confederacy . )
as a sovereign power, and regarded the rebels as traitors. .The__ 1_’_5_1__2_9_

Cases, his most important' Supreme Court majority opinion, ui)held Lin-
coln's blockade of | the Southern ports. His “ deci‘sion carried through

the determination he had shown in the past\decade to preserve the

Unlon ? S




R LA L T L B e, R b T T T e TG R3] s s T i i MG
OER RV AERV: ; _

His career was not chequered by the v101ss1tudeS'
of political fortune, nor will his name be handed
down to posterlty as the battle cry of by-gone
parties.

Amerlcan.Law Rev1ew

1871

CHAPTER I

A JACKSONIAN UNIONIST

Despite the relative insignificance assigned to the life of

Supreme Court Justice RobertCooper Grier, both by his contemporaries
and historians,'there is an important reason for an inquiry into:his
Jjudicial career. A Peﬁnsylvania"Democrat, appoinied by'President
James K. Polk in 1846, he served on the nation's highest tribunal for
twenty-three years, during the ante-bellam period, the Civil War, and

Reconstructlon, untll his resignation in 1870. Grier's term as an

Associate Justice extended-through the Taney'and‘Chase Courts, and
spanned the Presidencies of Polk, Taylor, Fillmore, Pierce, Buchanan,
Lincoln, Johnson, and Grant; a period of crisis in which numerous im-

portant sectional issues were considered by the federal_judiciary.

o - InCluded in3this category are Dred Scott v. Sanford and the Prize Cases
in which the crucial vote and opinion of Grier could be misinterpreted

by hiStorians,'unless'an adequate investigation of Grier's prior judie

- cial record concernlng the questlons of slavery, the'Negro, and the

~ Unlon is made.

Studylng Robert Grler'w1ll lead not only'to a clearer compre-

hen81on.of his role in these two court cases, but in addltlon'w1ll ' SRS )
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| people of Seuth Carolina, and in partlcular, Calhoun. He,'therefors,

éignificantly’add‘to.an'underStanding’oﬂftheINorthenn Democrats'

- struggle with the institution of slanery as a moral, constitutional,

and éectional issue. It ¢an be shown that Grier's thoughts are_indic-
atiVe of the ideas expresSedbyﬁmen.bfsinilarsectional and partisan |
affiliations, despite the-indepéndence-affordedhim.by-thetengre’bf -
the bench. As an.AssociateJustice,hisbehaviorwas~not atypical'éfn

other Northern Democrats regarding tng.most important, divisive issue

pe
y .
/ ]
K !

.'Qﬂ'the”day—4slaVe ”vand théjNegro " Grier's important slavery opinions,

therefore, most clearly elucidate why he, as a Northern Democrat, voted

in 1857 with the Court majority in Dred Scott v. Sanford, yet voted in

1863 in favor of Lincoln's blocade of Southern Ports in the Prize Cases.

His loyélties had?not shifted, nor had the logic of his decisions
changed. Rather, Grier's judiciélfbehavior was an expression of his

political'flexibility'which'Was characteristic of the Jacksonian Dem-

ocrats. In a coalition of Northerners and Southerners who followed

Andrew Jackson, men like Grier were prominent in carrying out a well-

defined traditions. .And,‘althoughwthey'expressed many different con-

'ceptions"of'the meaning of the Union during their lengthy assertion of

power,éll'Jacksonians-deeply'committed themselves to it,

The Jacksonian Democrats first arﬁiéuléted the.importance and

——

N meaning of Unionism'inﬂfhe'Nullifieation Gontroversy,:whicn'begén

1.shortly after the electlon of.Andrew Jackson to the PresldenCy and -

'Jehn.C Calhoun.to the VlceéPre81dencyu Congre551onal enactment of'

the "Tarlff of.Abomlnatlons" in 1828 had stlrred resentment by the f.-'
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began asystematio challengQ¥£9 the tariff policy of'the-federalvgov-
ernment, which resulted in a complete'explanation of thethepry of1‘
-nnllification'hy'1831 in a secret draft for a state legislativecomf
mittee called "South Carolina Exposition'an.d.Protest."1 In his argu-
ments, Calhoun interpreted the'Union as a partnership of many'sovereign:J
states, and the government as merely a functionary to_achieve narrowly
defined constitutional en.ds.2 He clainedthat a state convention rather
than the'Unlted.States Supreme Court had final Jjurisdiction over Constl-
thtlonal questions 1nvolV1ng a dlspute between thesoverelgn state and .
theifederal_government, because those who consent.to a Constitution in
a damocracy reign supreme over a governmental agent.3

During Jackson's first term.as'President Calhoun's argument for
nulllflcatlon was not'very effectlve, and a majority of Unionists in
| the North and South did not support the plan he secretly'a&vocated.
Evidence of this fact was Gongre531onal passage of a neW'tarlff 1n;1832
'providing“for.additional'proteotive duties. Angered by this Congres-
sional action,?leadersof;the nullification movement in South Carolina

convinced a two-thirdsﬁmajorityaof'voters to call a Nullification Con-

‘vention in October 1832. TheConventionaetedqdiCkly, proclaimed the

AEEE— —

lCharles Sellers, ed., Andrew Jackson, Nulllfloatlon, and the
States nghts Tradltlon (Chloago. Rand, IMcNally'and Company, 193 5 L
pp. L-6. - i ‘ | o

2MaJor L. Wilson,l" ‘leerty'and Unlon'° An.Analy51s of Three
~ Concepts Involved in the Nullification Controversy " Journal ofﬁ
fSouthern:Hlstogz, XXTTI (1967) 332,

'Reoord.(NeW'York Harper and.ROW5 19675, p. xii.

3William W. Freehling, ed., The Nullification Era: A Documentary -
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 tariffs of 1828 and 1832mvoid; and warned that any attemptuto‘fo;ce-d B
Hfully'collectthe duties would cause immediate diSunion;h“ . o
Although.Pre51dent Jackson'was conolllatory on the tarlff ques-
| ’tlon, he flrmly opposed nulllflcatlon, and by 1832, he had responded.,
; to the crisis by sending troops to suppress any'attempted.nulllfloatlon
g of federal laws. His mllltany response to the threat of disunion par-
i allels President Lincoln's decision in 1861 toblocrtheSouthernjports
| ”“Whensthe South intended to seoede.‘ The Northern Democratic Unionists
L " responded in both casesiby-supporting the President. Jackson spoke ‘
for the generation of Unionists who follOwedéhim,'when he_delivered,his
famous Nullification Proclamation on December 10, 1832.S 'The_national
phiiosophy he expressed during the controversy not only supplied a basis
for the compromise of 1833 which ended the crisis, but also clarified

his1party‘s-nationalQphilosophy'whioh'lastedjfor;the'three following
decades. |
Throughout thecontroversy, Jackson contended that the Union was

indissoluble‘beoause it reSted on the“will of a majority of citizens

who looked to it as ‘the glver of 1dent1ty'and the guarantor of the fu-

ture. He agreed'w1th the natlonallst contentlons of Danlel'webster and

John Qulnoy'Adams that the preservatlon of the'Un10n.was a nece551ty5
%W'J"Mmﬁ dhﬁ but “also shared Calhoun's states-rlghts belief that the dlrectlon of

the federal government should not 1nterfere'w1th the act1v1t1es of state |

governments., He advocated a consolldatlon.of power t@ save the Unlon,

hlbido, pp.XiV - XV.‘ ' | ). ..

 ’Ibid., pp. 153-163.




" but eQuallyWanted to give the s“tat-e's a greeter share;of‘pbwer.=' 'These
‘ two points of viem ince‘;perated'in his‘.thought seemed inconsistent , yet
his equal suppert of the Force Bill and the new tariff adjustment exem-
'p‘lified his commitment to both po‘sitions. Moreover,- a c,onsistenttheory
~was not necessary to convey his most fundamental Sentiment » echoed |
throughout the entire Jacksonian period ty Northern Democrats that "the
Eonstitution and the laws are supreme and the Union indisﬂsoluble.'.'6
During the ‘Nullifi*cation Controversy the people expressed their
| .d'eg'i’.r_e to preserve the Union, and Jackson's concept of the Union pro-
vided the b'asisr of saving it by peaceful means‘.7 However, decades ef
uneasy peace followed, maklng it necessary.fer Jacksonian Democrats to
 cons tantly reemphas:.ze and reinterpret the Unlonlst philosophy that .
Jackson expressed during the crisis, and in each case the men of the
American Demoeracy displayed their commitment to 01d Hiekor'y'S‘ i’deal.
Their declared intention provided the un:’tfying thread for Whatfméy
otherwise have appeared as inconsistent, politically expedient :de‘ci-f
sions vacillating 'between the advocacy of nationalism and states rights.
Both principles were incorporated into the thought of the Japksonian B
Democratic Party modeled by Martin Van Buren, Jackson's successor to

 the Presidency, on the;pattern of the Republican Party of Jefferson. '

ways , :g.ncludlng the~ appo:pntment of men to the Supr’eme‘ Court who reflected f. o f -

to a great extent the J acksonian Unionist philos dphy'.

6Proclamatlon, December 10, 1832 in Freehllng, The Nulllflcatlon |
Era, pp. 153-163, | |

7Wj_]_spn’ n 'Lib?rty and'UniOIl"’v " 355.




hlS -pOSition as an Associate J ustice of the Supreme *Court Grier had"a

Profound shlfts took place in the federal Jud1c1ary under the |

Jacksonian PreS‘1dents: Van -uren, Polk_, P:Lerroe__,; an‘d 'uchanan. A study

of the pattern of selection of Justices in this period reveals a moveel |
ment away from a.ndalmost oomplete monopoly of the hign ‘:j"u_di"é"iary by s'onsv
of the ge'ntry.- ‘—C’ertainly, the appointment of Robert C. Grier, only the
second son of a clergyman to be,appointed, to the Supreme Cour\t, fits
in_to this general trend. Under the Jacks onian Presidente, an increase
on the percentage-of J ustices with rural and small town backgrounds also
occurred. Grier's former environment nconforms_ not only to thie pattern,.4
but also into the established mon0poly' of appointments received byf men
-of English and Scotch-Irish origin and high social status Protestant
religious aff’iliation Sinoe 1789. In addition, Grie.r, like the majority “

of appointees of the Jacksonian era, attended a college of high standing

8

and studied law under a prominent lawyer.,

Through the study of the career of Grier as a federal jurist, an

examination can be made of the thought of the dominant political party
of the nation for three decades. It provides the historian with an op-

Ap.ortunity to examine a body of well-written s well thought-out opinions

of a man typical of an entire generation of politicians. Because of

B

R i s

| deep comm1tment to the Union, yet was removed from the heated executlve

and leglslatlve political battleground In Grier'»s Writings’, one can

| locate ‘an articulate expression of the Unionist philos ophy to which all o

85ee John R. Schmidhauser, "The Justices of the Supreme Court-" | o

A Collective Portrait," Midwest Journal of Politics, ITT (1959), 2-L9

for the statistical tables from which these conclusions have been drawn. B o




the leading Jacksonian Democrats adhered. Although he was never a
party leader like Van Buren or a Congressional spokesman like Stephen
A. Douglas, Grier's voice clearly echoed tﬁe thoughts,.if not the
'words, of the great'ﬁhionists.of the anteABellum.period. -

Despite a lack of detailed biographical information”on‘Grier,
‘some light can'bé shed on the years preceding his appoiptﬁent to the
Sﬁpreme Court: Born in Cumberland County, PennSylvanié on March 5,

179L, the eldest of eleven children of Isaac Grier and Elizabeth Cooper,

his father and his maternal grandfather, Robert Cooper, wefe both Pres-

""byterian'ministers. Soon after hié'birth the family moved to Lycoming
fCOunty,,where his father'farmed,‘operated a grammar.school, and preached
'to thfee congregations. After Grier's eighth birthday,'h§§ father ac-
ceptedé-pOSition,to take éharge-ofantacademy at Northumberlgnd, Penn-
:syivania; the eldérﬁGrier,ia superiqr-Latin and Greek scholar, difected
‘the school and~feceived a charter for it aéa.college. Since Isaécf
Grier cherished'the»clagsics, heexposédghis son to Latin at six:years
of age;*and at only twelve‘the'bright;younéster had mastered both Latin
and Greek. Grier continued his studies undér his fathef's difection

until 1811 when he was adﬁitted to{DickinsonACollegewith junior stand-

~ ing. At Dickinson, his knowledge of the classics and excellence in -
chemistry surpassed all his-clasSmates, andQWithin one year=hevgrad-'
vated. Thé following year he remained at Dickinson as an inStructbr,

before returning to Northumberland to aid his father at the academy.

- Upon his father's death in 1815, Robert succeeded him as Principal;
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classics. While succéssfully'attending these duties at NOrthumberland;

Grier devoted his leisure hours to studying law under the guidance of.

\ | | a loéa1 1awyer5 Charles Hall; bf-Sunburyg'anq was admitted to the bar.
in 18173 he opened an office in Bloomsburg,'Cblumbia'County,‘where he

remained fof only one year. The following year Grier moved to Danville,
where he developed a successful and éxtensive practice in the next dec-
adé. During this period he supported his mother and provided a liberal
education for each of his'brothérs and sisters, and married Isabellé
Rose, daughter of a'wealthy'énd influential S cotish immigrant, John
.Rose,'which'brought affluence and property to Grier, including an es-
yate near Williamsport where he later rested between sessibns'af the
court.” '
The eériy social_andjeiucétignal background of Grier confq;med
to the pattern of men appointed to the Supreme Cougt'prior to the Civil
 War."Yet, it could only have been.the right politidal aséoQiations and ‘
party affiliation of Grier combined with favorable political conditions
that elevated theksuccessful; but relatively'unknown, smallétawn.lawyer
tothe nation's highest court in a:relatiVeLy short period of time. ‘His_
] rise to power begaﬁ in the 1830's,yéars of transition in the Pennsyl-.m
- vania judiciary in which numerous changesvwere madé-in the state court
| | | N - R

_system. From one alteration, the Act of April 8, 1833, came the creation

A -

S . ?This background information is an amalgamation of a number of

. o ~ sources. Since a biography of Grier has never been wrltten, I have
attempted to compile my information from the available sources listed

i in the bibliography of this paper under the title "Sketches and Bio-

- B . graphical Information." All of the facts appearing in thls paragraph

& - are duplicated in two or more of the sources cited.
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of the Dlstrlct Court of Allegheny County, this court con31st1ng of

- one judge, had been given the same JUPlSdlCtlon as a Cemmon??leas

court, except it was limited to cases where the controversial sum ex-

ceeded one hundped dollars.lO

In appointing a judge to the new court, GOvernor'George'Wblf
sought a competent jurist from outside of Allegheny County who would

bring impartiality and fairness to the new court. 'With this goal-in

mind, he chose Robert Grier, a highly'successful 1awyer'from Danville

jwhose'pfivate practice had earnéd a great deal of respect among the

members ef the Pennsylvania bar and in his local community. Many
Allegheny County'lewyersﬁadbeeneqnsidered, including some Whigs,
but Wblfﬂfound.Grierte'bethe bestchoice, not only because of his
prior;judicialrecordes a private lawyer and his remoteness from
county'politics, but becausetﬁeﬁpolitics of party:patronaée demanded

the appointment of a Jacksonian Democrat. Although.many'political ob-

- servers thought Grier did not desire the judgeship, the young lawyer,

anxious fdr'public service,fpromptly~aceepted the position, surprising

—~

everyone including the Governor. It has been suggested that the offer

had been made by Wolf to Grier with the assumption that he would turn

it down, thus opening the door for other politicians, but no Substan-

103, w. F. White, "The Judlclary of Allegheny'County'" Pemn sz;-
vanla Magazine of Hlstogy and BlO raphy, VII (1883), 17k,

l]7See Frank Otto Gatell "Robert C. Grler'" in lhe Justices of |

| the'Unlted:States Supreme Court Vol. II, ed. by Leon Fr Frledman and

Fred Israel (New York° Bowker, 1969), p. 87L.
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At fi;‘i‘St , Judge Grier Was seen as a "carpetbégger" by the firmly

~entrenched members of the Allegheny bar who were dismayed with his ac-

céptance of the appointment. This never changed ’ deSpite the passage

of time and Grier's conscientious execution of his duties. His over-

bearing personality left little room in the courtroom for opinions that
‘ | , ¢

conflicted with his own. His numerous attempts to dominate the court-

- room leads one to seriously question contentions later made that as an
¥

Associate Justice of the Supreme Court he was "of soft and rosy nature"

and a docile tbol of the "Slave Power" who succumbed easily to pres-?-

suré .' 12 More accurately, a description by J. W. F. White’ , a student—
of the Allegheny County J lidiciary, labeled Grier as a "most able jurist ,
but rather abrupt and brusque in his manners. He was a Aman of quick
perceptions, decided convictions, and positive opiniohs, and...inclined

to be arbitrary.and dictatorial...His contempt fo'r' hypocracy and dant,

his love of the right and hatred of the wrong, with his stern, decided
"Character,‘ made him sometimes appeaf on the District bench ‘des,potic."lz’

White also claimed that when Grier saw an attempted injustice, he )

emphatically charged his jury that he would frequently argue the case

| like an advoc'a-te. On one occasion, a_ccording to White, when the jury

e LI

brought in a verdict contrary to his charge, Grier remarked that it

-

took 'thir.'teen men to steal a man's farm, and he set aside the Verdict.

The- following anecdote, 'supplied by White, prox}ides an inicati.on of
12These contentions were made in 1856 and 1857 by Horace Greely.
in the New York Tribune and are cited by Gatell, "Robert C. Grier,"
. p‘"8790 | | - | | “
— Lunite, "The Judiciary of Allegheny County," 175.
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Grier's conduct on the Allegheny County bench:

One Saturday morning, in 1840, in Judge

Grier's court, there came up for argument

‘@ case in which the great showman, P. T.
‘Barnum, was a party. Barnum and one Lind-
say had been partners in the show business,
but quarrelled and separated. Lindsay had
got a negro boy, which he called "Master
Diamond," and represented him as a perfect

- prodigy in dancing and singing. He had

posted up flaming hand-bills through the
country, describing his prodigy and announ-
cing the evenings for his perfommances.

Barnum got a smart white boy, blacked him,
and went along Lindsay's route a few days
in advance, exhibiting the "genuine" Master

Dlamond, thus reaping the fruits of Lindsay's

labors, without any expense for advertising., |

Lindsay met him in Pittsburgh, sued him for . L

ten thousand dollars damages, and had him |

arrested on a capias, and thrown into jail.

The argument before Judge Grier was on the

rule for his discharge from prison on common

bail. John D. Mahon was attorney for Lindsay,

and George F. Gilmore for Barnum. After Gil-

more had read the plaintiff's affidavit, and

was proceeding to read that of the defendant,

the Judge exclaimed, "Stop, I've heard enough!

Such a case! What does it amount to? One

vagabond gets a live bear" (drawling out the e

word) , "goes about the country gathering all

the idlers and gaping idiots to pay their

money to see a bear dance. Another vagabond

procures a bear's skin, stuffs it with straw,

and tramps about exhibiting it. Vagabond No.

1 says to vagabond No. 2, 'you have no right

to do that, the harvest is mine, for I was

first in the field to gather all the fools'

moneyl' And because vagabond No. 2 got the

money, vagabond No. 1 sues him for ten thou-

sand dollars' damages! Rule absolute; pris-

- oner discharged; cryer, adjourn the Court!™ Y

- And as the Judge walked down the steps, he o R
remarked to Mr. Darlington, "Did you ever |
hear of such a case? I'll teach Mahon not
to bring such a suit in 'my' Court.,"lls -
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Wh1pig,, 175-76.
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A, C. McElway and Co., 1910 , DP. 39-L7.

Pennsylvanla Unlver81ty'PreSS° 9525 p. 169.

Grier adequately served the.Alleéheﬁy County Court, but ¢n1y;
;distinguished:himself by the dictatorial manner in which.he conducted

the courtroom. He became a well-known local figure, but was relative-

1y unknown in state and national politics. Then, beginning in 1843 a -

chain of events changed"RoberttGrier's life. While he remained'a judge

in Allegheny County, from,18h3%to 18L5, three vacancieS,bccurred on the

~ United States Supreme Court as the result of the‘deathof two_Associate |

Justiees,'Smith Nelson and Henry Baldwin, and the resignation of a

3

- third, Justice JosepheStory. Senate rejections plagued President John

Tyler, who successfully filled only one seat. When James Polk took of-
fice in March 1845, the Baldwin and Story seats remained unfilled, and

the neW'President desired men "who would be less likely to relapse into

‘Broad Federal doctrines of Judge Marshall and Judge Story."15 With

this criteria in mind, he appointeduLevi Woodbury to the Stofy'Seat,

:.leaving only the traditional PennSylVania seat of Baldwin to behfilled.

When Justice Baldwin‘died‘inﬁAéril, 18L4)y, President Tyler offered

“the-place todSenator James Buchanan, who declined the offer, and became

Py

rSeeretary~of‘8tatein.the.Polk administration,lé In September, lBhS,

however, Buchanan.lndlcated to the President his anx1ety to be 1mmed-

1ately app01nted to the p081t10n he earller decllned but Polk 1n81sted

f;that hlS services were needed 1n “the executlve'branch 17 Bﬂchanan's

15Milo M. Quaife, Diary of James K. Polk, Vol. I (Chlcago'

16Ph.lllp Klein, President James Buchanan (University Park:

{

17a11an Nevins, ed., Polk: The Di of a‘Pre81dent- 18h5-18h9
19 ;

(New“York - Longmans, Green, and Co.,, 1929 s> PP« 125-28.
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the matter rest for a while.

'Pennsylvanla Historical Society, Philadelphia, Pa.
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- ki ‘ ) - o
T I
by e
vt i 5 g
DY . t, | _

friends ) like Ben »Brewster ‘Whe wrote ‘te-him. "For God's sake, sta‘y_

N

where 'you are n18 raised opposition to Buchanan's acceptance of the
| ’ « |

pos.t; they feared George Dallas's wing of the party’intendedv to remove

‘him from the national political p:i.c*ﬁure.19 The Secretary of State

;a‘ecepted this reasoning and decided to permanently" remain in the cab-

inet. In domg so, he recommended John M. Read of Phlladelphla to

President Polk, who clalmed that Read was not acceptable because of
hlS former affiliation with the ‘Federalists.zo Without the advice of
either Buchanan or Senator Simon Camero.n of Pennsylvania , he rejected
Read and instead no‘m‘i'nated George Woouward, the candidate of Dallas.
Cameron, angered at Poik , managed to maneuver a coalition of six Dem-
ocrats and the entire Whig membership in the Senate to defeat Wood -
ward's nomination. Afterwards, Buchanan's name was again mentioned

for the seat, but Polk and the Secretary of State were quarreling.

- _about a number of matters, and the President merely decided to let

21

Dallas, creator of the "Family' Party," faction of the Pennsyl-
vania Democratic Party, was a friend of Robert Grier. ”"In 182 he

broke W1th Calhoun, and became a supporter of Andrew Jackson.22 In

SR

18Brewster to Buchanan, November 7, 1845, James Buchanan Papers )

| 19Kle:|.n Pres:Ldent James Buchanan, pp. 1"69-71-_

20Quaife, Diary of James K. Polk, Vol. I, 137.

| 2:-l-Kle:Ln, President James Buchanan,pp. 169-T1.

“®Ibid., pp. L5-L8, 79-80.
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:the early'1830's polltlcal nece351ty allled him.w1th Governor Wblf
_'gwho app01nted Grler to the Alleghemy County'bench. Insufficient evi-
B dence eX1sts to assert absolutely'that both the appointments of Grier‘
ﬂto the state Judiclary and federal'bench'were a result of the pollti-
cal 1nfluenoe.of Dallas. Yet, 1t can reasonably be assumed that Dallas
played a major role in the app01ntments of Grler, espeC1ally in hlS |

elevation to the Supreme Court,,forlPolk desired to please him in the

o appointment of a Justice to.fill.Baldwin's vacant seat.23

With the encouragement of Dallas, the Pre51dent'wrote a letter
to Grier 1n.P1ttsburgh on August 3, 18L46. 2h 7pe impersonal and offi-
'c1al nature of this Presidential correspondence indicates that Polk
was not‘personally acqua1nted.w1th the Allegheny County Judge. Rather,
the appolntment was made to satlsfy patronage demands. Conflrmed the
inext day by the Senate_(August L, 18L6) Grier'shtenure'began with the -
conception that_he*was the "Pennsylvania Justice," and the choicehof
the Soythern andﬁwestern interests in the Democratic Party with whom
~.Dallas was closelyallied~ '

In 1848 Grier moved to Philadelphla, where he spent the rest of
his llfe25 as both Assoolate Justlce of the Supreme Court, and the

| pre51d1ng Justlce of the Third Circult Court His devotlontOIhls

A ———

- 23EugeneIMcCormac, James K. Polk: A Political Biographx (Néw_i,
York: Russell and Russell, In Inc., 1965), p PP. 337-38 o

2LlPolk to Grier, August 3, 186, "Special Collectlons" of the_-,j:ffuxﬁgm”

. Morris Room, Dickinson College,IMorris Room.

25‘The Philadelphia City‘Directorles of the 1850's and 1860'
llst his address as 1528 Spruce Street.




ic1early expressed admiration and affection?for Grier, and recognized
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profession left little time for outside interesﬁs, and the record of

his "high .J'U«diciallservice"26 is contained in over two hundred written

majority and dissenting opinions, in addition te a vast number of un-
collected Circuit Court cases.2! Many of the cases on'whiCh Grier

erte'Supreme Court opinions did not involve broad constitutional ques-

'tions;'yet all were of great'ennugh significance to reach the nation's

highest tribunal. He excelled in the law of real property, trusts, .
28 ' o

and probates,”  and the great number of cases concerning these issues

assigned to«him.by“Ghief‘Justices Taney and Chase'indicates theirﬁra—

spect for”hiS-GQmPetent‘judgment on these questions. Grier's contem-

poraries recognized his thorough knowledge of the principles of juris-

prudence and'his~other~outstanding judicial qualities. In a personal
letter, Chief Justice Salmon P. Chase, shortly after the resignation
of Grier in January, 1870, praised the "eminenﬁ-serVices"‘oféGriar'as

an Associate Justice. This letter, signed by the Associate Justices,

the almdst quarter;of a. century in _which'thé Pennsylvanian. laboned- on

the Court. Chase stated that "with an almost intuitive perception_of

the right; with an energetic detestation of'wrongj with a positive

enﬁhusiasm for justice; with a broad?and COmprehenSive understanding,

— "

_~ ZFrancis R. Jones, "Robert Cooper Grier," The Green Bag, XVI,
(190h), 221224, - | _

27Appendix Ixof this thesis cbntains“a_compleﬁe'listing-of ¢ita-
tions for Justice Grier's written majority opinions and his dissenting
opinions on the Supreme Court. | o | |

28

Jones, "Robert Cooper Gfiei', " 223,
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of legal and equitable principles," Grier contributed his "full share

~ to the discussion and settlement of the numeTous and often perplexing
questions" which the Supreme Court inv eetigated and determined under
‘his direction.29 Cha_s:.ev personally liked Grier , end in a le.ttfe,r»." of
September 30, 1869, he :’L'ndfieated »that he wanted Grier to remain on the |
Supreme Court, despite rumors of his ill-health. The Chief Justice -
argued that "in the present circumstances of ‘the country you camot be

30 . o | B =

spered from._ the bench." Most important, Chase wanted Grier to know
‘that despite the fact that they did not always agree, that he did "love
and honor" him. 1 ' ."
In accepting the resignation of Grier on December 15, 1869,.Pres-
ident Grant offered commendation of his judicial service to the country.
He .characteriz.ed. Grier's career as "long and honorable." Although the
President did not personally know the judge, Grant cited Grier's great-
e.sﬁ achievement as upholding the just powers of the -gov’emmerlt , and
#indication of "th‘e right of the nation under the Constitution to main-
tain its own exj.stence." | Grant, therefore, recognized the feal signif-
icance of the career of Robert Grier when he expreseed.. -appr.'?eoiation to |

Grier for the "vigor and patrlotlc firmness" which C.lfifara'cit'eItizedhis -

°J3a1mon P. Chase, Chlef Justice; 3 Samuel Nelson, Nathan Cllfford
N. H. Swayne, Sam. F. Miller, David Davis, Stephen J. Fleld Associate

B  Justices to Hon. R. C. Grier, January 31, 1870 - "Special Collectlon,"‘, |
.(chklnson College . MOI‘I‘lS Room. | 1

30Ibld
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service to the country in the_ "darkest hours of her history.n32

- While a member of the Taney Court his average number of written

(;majority opinions per session was 9.05 under the Chase Court it was

0L

6.8. His incidence of dissent, on the other hand, ros e from an average

of 1.8 each year under the 1eadership of the former to L.2 under the

latter's direction. Although the scope of this study does not entail

- a comparison of these figures to those of other justices, they do indi-

cate the closer harmony of Grier's legal philosophy to the Taney Court

than to the 'philosop'hy of the Chase Court.33

During the exerczlse of his duties as a federal Judge ) Gr:Ler en-

‘countered extraordinary problems of a growing polarization in the

nation. His first years were troubled by Northern anti-slavery agi-

tation and the problems arising from a growth in the economy and pop-

ulation. The middle period brought the troublesome issues of; the Civil
| War, and the last years the questions 'bf Reconstruction. Charges were
made by later hlstorlans that during th:Ls period he was a pro-Southern
| _Justlce. A recent scalogram study by Schmidhauser scored Grier in the
' category titled "moderate pro-Southern."Bh These charges, also fre-'

'quently made by Grler S contemporarles, were answered by Dav1d Brown,

who wrote at the time of the Dred Scott Case, that the officidl post

33See Appendix II: "Number of Written Magorlty Oplnlons and

| D:Lssentlng Opinions, by years. n

3,"John R. Schmidhauser, "Judlclal Behav:Lor and the Sectional -

Crisis of 1837-60," Journal of Politics, XXIIT (1961), 615-6L0.

_; 32U S. Grant to Robert Grler, December lS, 1869 - "Spec1al Col- .
wlectlons" of the Morr:Ls Room, chklnson College.
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- &%/ 1mperat1vely'compelled h1m to run counter to the llberal policy of the :.
N State.30 V
Both analyses miSs-phe point,howevef. Grier was not4prn450uthern,
pro-slavery, nor was he out of‘tunelWith the "philosophy" of his native
state, Rathsr, he was a Jacksonian Unionist., His thought,paralleled
the thinking of the leading Demﬁcrats of the era, and his reaction to
5 ”- ~ threats to the Union in the ante-bellum period must Be_ihtetpreted with
this inmind. fAs the nation progressed froﬁ the Nullification Contro-
versy to the outbreak of the Civil War, the poSitiohs of 'the Democrats
changéd. In,Grier?S'writings there is ample evidence to show how Grier & -
approached each sectional issue that arose as'an.individualjprOblem, yet
'W1th the flex1b111ty characterlstlc of Jackson and the DemocnatS'who

'followed.hlm.

R -

35Dav:Ld Paul Brown, The Forum or Forty Years Full Practice at

the Philadelphia Bar, Vol. II ZPhlladelphla- Robert A. Small,IUEE
Bookseller, 1 s p. 100, -
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I will give every'man.hls rlghts here,'w1th
regard to noth:mg but the law of the land;
and I will, if in my power, enforce it agalnst
all opp051tlon. |
' Robert Grier
Ex Parte Garnett

CHAPTER IT =~ o

PLEDGES OF ALLEGIANCE

ForiOVér”a.century, all Supreme Court Justices had to perfom a
number of circuit court duties, which became more and more b‘urdensome
as the nation ,e'xbahded. Partial :modifnicati\ons' of the judicial, system
before the Civil War lessened these responsibilities, but not until
1869 did any effective improvement ‘take‘ place.l Circuit courts had
original and appellate, jurisdiction, making it possible for a Supreme
Court Justice to par-ti‘cipe‘te in a decision on the high tri‘bunalAwhich
he had ruled on as a circuit judge.2 Congres's determined where and
when the circuit courts would meet, and in the period from 18LL to
1869, Whichinclﬁdes the entire federeijudicialiCareer of,Grier,hthe
'IaW‘reqaired‘that a'duty“of SupremeGourt,Juetices was‘to attend ohe
_term of the 01rcu1t court w1th1n.any'dlstr1ct of the ¢ircuit in aoy

one year.3 Assoc31ate Justlce Grier falthfully met this prov151on,

1David M. Silver, Llncoln S supreme Court (Urbana* University
of Illinois Press, 1957) 167 and John C. Rose, Jurisdiction and
Procedure of the Federal Courts (Urbana: Unlver81ty of Illinois-

Press, 1931), p. 9L. o

2Grier was a331gned maJorlty opinions for the court on a number

of cases from his lower circuit, all of which are c:.t.ed in Appendlx 1
of th:Ls thesis. :

3¢ Stati, 676. (1844).

2
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- "disbleylng his greatest energy on the bench of the Thlrd Clrcult Court,
‘and dellverlng a large number of important opinions there.h The Clr-w' '-\
cnitincluded the etates of Pennsylvania,IMarYland,tVirginia; and;New:
Jersey; itsCourt sessions were held in.Phiiadelphia, Pittsburgh;Tren-
ton, and'Williamsburg; The close'geographical.proximity ofthese cities
‘to Washington, in addition to Grier's genuine interest especially in the

* cases involving Pennsylvania citizene, contributed to his'participation
much beyond thetnormal call of duty. When the sectional problems of

~slavery began to trouble the nation's judiciary, the Third Circuit Court

served as a testing éround of ideas for Grier. Despite the con0111atory

nature of the Compromlse of 1850, it carried with it the Fugitive Slave

Act which particularly'botheredhmany'Pennsylvaniacitizens, who resisted
its enforcement.' In an atmosphere of active and vehementenmity, Justice

Grier presided over a number of cases which were intentiyxwatched by a

deeply concerned nation. In the fugitive cases of three abolitionists,

Henry Garnett, William Thomas and Caster Hanway, Grier rose to national

rerrres - SPOC DR

AT

prominence for the decisive role he played.

S s

The FugitiVe,SlaVeiAct of 1850, - much more rigorouS'than its pre-
‘decessor, attempted to amend and supplement theiFugltlve Slave Law of

-1793. 1Its, most 31gn1flcant feature shlfted the respon51b111ty'for en-

~i-vaneing the rights of fugitives, thelaW'struck’down the right of a

«  slaveholder to seizean.alleged.slave first:and later:make a‘elaimnin

court, by Sétting up specific procedures of apprehension. In general,

hSilver, Lincoln's Supreme Court, p. 175. o - o L EEa

SR o forcement from the state governments to the federal gevernment .Ad-'l ]
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however, it greatiy'strengthEnedthe hand ofthéslaveholders. United
- States officers,-invested~withresponsibility for deliver& of-fugitive
slaves to clalmants in their home states, had to more strlngently en- B
force the new code,}for severe penalties resulted when fugltlves es-
caped from their custody. The natlonalugovernment-threatened hafsh
diSeiplinary action uponpefsonS'who obstructed thefederalattempts
eat apprehension, rescued fugitives from lawfulrcustody3 and harbored
or concealed'slaves. Even.more stringent, a section of the laW'pre-_“
 scribed a coﬁviction'of treason for bystanders who refused te help
United:Stetes officials apprehend suspected fugitives. The laW'made
inadmissible any- evidence offered by alleged slaves in theif own be-
half, and denied to them the legal safeguards of habeas corpus, a jury
'trialéor even a judicial heering.

~Thé'FugiﬁiveSlave Act of 1850 encouraged many Southern slave-

holders foAattempt to reclaim their lost chattel in the North, espec-
;iallyﬁianennsylvania border communities. Informers and egents assisted
" them in thelr pursult 5 The'predlctable response of the Abolitionists

included intensified and multlform opp081t10n to the new 1aw. A number

- of state leglslatures adopted "personal liberty" laws,<with far reachiﬁg
pr0V1810nS, maklng apprehen51on.and.transportatlon of slaves to the
-'South extremely dlfflcult.~ The formatlon of secret v1g11ance*ccmm1ttees N

'thwarQed_enforcement of the new'law; and rlots, like the famous Christe

- lana Riot in Laneaster,IPennsylvania, halted_efferts of federal?marshals,fft“‘:*

|

| 5Leon thwack North.of Slavegz (Chlcago- fUniversity'of'Ohicagp o
Press, 1961), o D, 2h8 . e | TR
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~ the law, and inquired whether forces in Philadelphia would be able to
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- to enforce it. Forceful rescues saved many captured fugitives, and

. mass rallies spread the idea of resistance. In addition , the "Under-

o jground‘Railroad;" assisted thousands of Negroes, including many of the

leading figures of the Pennsylvania Negro community, to escepe_ the risk

of consignment to southern bondage by fleeing to Canada.é,

DeSpite local and even" state opposition to the unpopular Act, the
federal govermment remained determined to strictly enferce the provi-.
smns of theé legisiation. Enforcement of the law concerned many mem-
bers of the judiciary, including Robert Grier; leeal areas of oppositien,
well known to all of the respectlve Circuit Court Judges, presented par-
ticularly tlckllsh problems. Fearing the worst in his Circuit, Grier
took the initiative on October 17, 1850, in a letter Written in his own
handwriting -to Commodore '(}’-eoﬁrge Read, Commander of the United States
Marines at the Navy Yard in Philadelphia. This began a series of fed-
eral communication which eventually ended up on the desk of the newly
elected President, Millard Fillmore. In a letter to Read, Grier ex-
pressed his apprehensi_on over the ability of fedef.a-l officers to enforce

L.

aid in the enforcement of the law.  Specifically, he wantje’d: to know the

probable number -of, the available forces and the manner in which they

Naval Ya rd.7

“Ibid., p. 249. -

-, 7R. C. Grier and John K Kane to Commodore George C. Read October |
17 , 1850, Records of the United States Circuit Court for the Eastern Dis-
tr:Lct of Pennsylvanla ’ Natlonal Records Center, Suitland, Mar'yland.
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L The absence of a prompt answer from Read disturbed Grier ,. who
feared_that a coilapSe_ of governmental authority could occur without

Amilitary'backing to enforce the law. Therefore, he wrote to Fillmore

one week later, complaining first of the general 1neff1c1ency of fugi-

tive slave laws and secondly of the heavy expense of employlng them

that had to be paid by the United States govermnent Grier's knowledge

of actual resistance to the new law and his anticipation of future com-

, munity opposition to its enforcement led him to request a general order

f‘rom the President stating that on »_the appropriate cert‘ificate of a
judge or commissioner, the officers in command of t.roops would be bound
to lend assistance to the enforcement of the law. .The publication of
such an order, claimed Grier, mig‘ht do much to prevent the necessity

of appeals to force in support of the Constitution and laws , and insure

him that the law would be upheld. The Justice opposed the law, but re-

~garded it as ess:entia:l to be prepared to enforce :'Lt at all costs.8

Pre81dent Fillmore flnally responded to Grier's correspondence

on October 30 through a letter wrltten by his Secretary of War, William

~A. Graham. He enclosed a copy of his o_.rd,_ers. to Commodore Read concern-

ing the matter which Grier brought to ﬁh'eir attenvtion; The orders re-

v-ealed cons lderably less ‘concern at the Naval Yard and in Washingtoh

~ over the problem of resistance to the new Fugitive Slave Law. Grahan

‘had informed Read that the President would regret any necessity for

8R. C. Gr:Ler and John K. Kane to Commodore George C Read Octo-

. N
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 calling on the military force of the United States to aid civil officers

 ber 22, 1850, Records of the United States Clroult Court for the Eastern - '
o Dlstrlct of Pennsylvanla. y U




in the execution of their proper .function.‘s. He told the Marine leader
that the ,Pres'ident- :b;elievejd-that patriotism of the people of Pennsyl--
vania would enable the civil officers to command sufflclent assistance
from the citizenry to effect anylwarrant But, because of his consti- |
tutional obligation to faithfully execute the law,' the Chief Executive |
"iésaed. the following direetive_: If 'a.marshal or any of his deputies
should be unable to raise the necessary force to make a capture or
rescue by virtue of his au’thorlty to summon citizens to his“aid, and
if he should call for the assistance of _fhe Marines, military fo;:ces
could be promptly ordered to accempany him in the performance of his
duty. The officer in command of the supporting 'tr.oops had to receive
his orders from the United States marshal s and act only in strict
obedience to him. However,enly when the officer could prove that' the
e);ecuti'on of the process in question had been actually resisted or that
combinations too powerful to overcome had been formed, could this assie-
ta‘-nc‘:e;b_e. éiven. Fillmore's message emphasized that all parties con-
cerned must use extreme caution'. He did not want to rlsk any unneces-
sary confrontations of the United States military and the citizens of .
a state of the Union ove'r~4tgatters whilc’h::co{ild. be ‘resolved by civil -
fauthoritiesﬂ- ' L
- By the mlddle of Oc:tober, 1850 one month after the passage of
the law, cases arlsing fro;n it began\to appear in the Third Clrcult
Court. Justlce Grier, deeply concerned t.hat the law be fully enforced
9W1111am A. Graham to Hon. Robert C. Grier, October 30, 1850

Records of the United Stat.es Clrcult Court for the Eastern Dlstrlct
of Pennsylvania. R | -
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by the _exejcu_-.tive and fairly interpreted' "by the judiciary, was in the

middle of his frustratlng correspondence 5 when this duty became irmmi - ‘~ Tﬁ =-“/
nent.- Although in the dark as to whether the Pres:Ldent would comply
with his request for authorlzatlon of the mllltary to ass1st in the
enforcement of the law, he, nevertheless s began to turn his attention,
to the cases which were qaickly accumulating before hisfco'urt. The
first case, which d.nvolv—e'd an alle;;ed fngitive slave named Henry
Garnett ’lO began a series of lawsuits heard by Grier that took up much
of his time in the"'ne)tt~ half decade and resulted in his most :'meortant
w.fugitive slave decision in the case of the United States v. Hanway.

11
Ex Parte Garnett came before the Clrcult Court in the district of

Maryland on October 18, 1850 when Garnett was brought into court before
Justlce Grler. A warrant had been issued and executed on behalf of

Thomas Price Jones of Cecil County, Maryland, and an affidavit had been
set ‘forth that Price, the claimant, was the executor and " residu-ary leé-
atee" of T'Be'nedict‘: Joni__es.,‘ The claimant argued that Garnett belonged to

) the estate which he had \inherited , but that he had run away as early

as 18L2. A fede-r‘al mars'hal , after apprehending Garnett brought .him

into court on the afternoon of the precedlng day, when on the motlon |
”\_ of his lawyers, the hearlng was postponed until the follow1ng day. HlS
defense counsel 1ncluded four promlnent Abolltlonlst lawyers, determlned

to win his freedom by worklng the Jud1c1al process. | The1r efforts. 1n o

lOHenry Garnett an alleged Maryland fugltlve slave 3 should not

be coni'used with Rev, Henry H:Lghland Garnet a New York Negro leader o
durlng this pe riod.

ll.EP‘_. Parte Garnett, 10 ;Fed-' Cas.pp.6 > T+ ;:f-.(l&f5°‘-' )
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this particular ih*S’tance met unusual success, when compared to the

- next six Years 1n which the arrest of more ‘than two hundred alleged -
—fugitives ‘took place, approximately s1x of whom successfully defended
the_ivrk claim to freedom.]‘2 N

# " The warrant for the arrest of Garnett had been issued by the
court onah affidavit of thealleged owner, Thomas Price. | _The claim-
ant,' however, had completely neglected to make a proper identification °
~of va slave, failing to list the name, age, size and othe oharacteris- .
tics of the person before some Court or Judge in Maryland as prescribed
in the F'ugitive Slave Act of iBSO. Not having availed himself of this
privilege, Grier decided not to be bound in theo_aSe to the‘ p.rovisioh

of the new Act that disallowed tes timony from an alleged fugitive in

| the trial; instead, he ruled that the court would be bound by the com-
mon lay rules of evidence, as in other cases where title to a property ?
had to be established before a court. He also refused to receive wills
~and other documents of title unless properly plroved._ Arguing in favor
of ‘the appiication of the rules -of common law to this case in a widely-
quoted passage of a letter to Charles G:Lbbons, a Phl,ladelphla attorney,

| Grler stated that ‘without common law the tr:Lbunal would be w1thout rule,

"governed only by caprice , Or undefined' discretion, which would be the

. exercise of a tyrannical, not a judicial power."13 He opposed an inter-

pretation of the new Cong‘ressiOnel Act that would p'rohib‘it tes t_imony

S SR

12L1twaok North of Slaverz, 2h9

13R, C. Grier to Charles Gibbons , Records for the United States o

Circuit Court for the Eastern Dlstrlct of Pennsylvania.
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froﬁ a captured Negro. If evidence were heardﬁenfeﬁly'bne side, he

- claimed, gross oppression and wrong would flow from it, He noted the

" possibility that Pennsylvania citizens might_be;kidnapped into bond-
age under the forms of "law," and by the action of a legal tribunal

sworn to do equal and eXact justice'to%all men. This unfair actlon

“t

would not be allowed by'the Justice who contended that "this much

maligned law...takes away from the prisoner no right which he weuldf

have enjoyed before this act of Congress was passed."lh

In Ex Parte Garnett, Justice Grier considered the fugitive slave

' 1issue as strictly a legal question concerning the slave as property.

In his address to the counsel for Thomas Jones, Grier proclaimed that -

the request for the return of Garnett could be granted if it could be

-~ shown that the:plainiiff actually possessed the slave. Henafrole

define'd, the problem as one of property owners hip; he did not consider

the question of the constitutionalitybfthe new Fugitive_Sleve.Act a

~legitimate issue for his eeurt tO'deCide._ Rather, he only wanted to

resolve whether the benefactor ofra‘will had claim to a piece'of brop-

erty. Grler stated that the plaintiff had to shOW'that his posse551on
1 of Garnett ae a slave'was common knowledge in the communlty} If it

C | o
- N could be proven.w1thout a doubt that the alleged fugltlve was the prop-

erty of the claimant, then Grier claimed he would be satisfied.l5

e,

lhEEEiE}XEﬁSlaVé Bill: LEg;Histb and.Unconstltutlonalqu (New'i,,_
York: William Harmed, 1850) , p. 35. R

1510 Fed. Cas. 6, 9.
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If Grier's attitude‘towardSIQVeny‘as'a problem of propérty own-
- jeréhip at this:'point in his judicial!caréér'seems.fairly evident, his
attitude”toward.the free Negro and his rights should not be misunder-

stood. In a 1atér exchange in Ex Parte Garnett between Grier and David

Paul*Brown, a cCunsel for the defense, Grier stated his@sensitivityto‘
theprotection of the rights of Garnett, if it'could-not'be proven that
‘the claimant owned him. Garnett, according to Grier, had constitution-
gily'protected rights under the assumption thatwbe was a free man until
proven otherwise. The core of the Grier argument was as follows:

...when he (Garnett) is brought before us, and
we are able to investigate the question of prop-

~erty as well as identity, we have two parties
before us with their rights. It is like two
persons claiming the same goods; this man (Gar-
nett) is his own goods, if I may be allowed the
expression, and stands here upon his rights.
The same rules will govern us here, and we will
receive the same evidence as we would if the
question were of a cow or a horse instead of a
human'being.l6

Grier decided that Jones failed to make the necessary proof;

therefore, Garnett, the prisoner, had a right to be discharged. He

contended that a difference exists between anf"interest"‘and a "title"

to property. Since Thomas Jones was unable to prove possession of

" Garnett as executor of Bénedict Jones' will, he did not have a‘Valid

"~Claim, and Garnett Was granted_his freedom. Grier refused to allow
the-plaintiff an_additianal day to bdlster hiS'Claim,<becausé, in hisf

 opinion, Garnett "must héve some rights, and...the laws of Pennsylvania

1610 Fed. Cas.6, i0.
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- deny us the privilege of h»ovlding this man in custody. w17

>4

The most 'uinteresting awspect of the case of Ex Parte Garnett,

which appears again in the more important case of the United States

v. Hanway, is that i"n'.bo_th instances Grier's consideration of the

pro-slavery 'positiori ‘presented by the plaintiff throughout the case

is favorable. Yet, his final Jjudgment favors the defense, préviding

rare instances of victory for anti-slavery advocates, who otherwise

- had befcomé accustomed in the early 1850's to losing fugitive slave

cases. In the Garnett case, Grier insisted that he knew the éxcﬂjife-

e

ment that the arrest of Garnett would cause; and he pledged his deter-

mination to carry out the requirements of the law "at all expense" if

18

the claimant could make a good case. On the other hand , his final

decision and his letter to Charles Gibbons proved to anti-slavery forces

- that he was a principled man who did not favor depriving. any citizen of

his rights. An é{;ti-slav;‘ery pamphlet published shortly after the case

claimed that Grier's view of the -b'ill was a "fortunate circumstance"

and lauded his good intentions.l” However , the Justice did not favor

the Abolitionists, and denounced their activities frequently in his

~court opinions beginnin_'g’in the Garnett case, where he suggesf,ed_ that

PR )

"he had reason to believe there were emissaries abroad attemp‘t:i‘._ng to

get persons to | resist the laws. neQ Overall, Grier's record suggests -

MTpig., 11. .

181bid., 9.

19Fugitive Slave Bill: Tts Hist ry ' st tutionads
: 1ts History and Unconstitutionality,
35 36. — | e ———— s

2010 Fed. Cas. 6;.10. o s
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fairness and impartiality, despite the number of attacks waged against

him by both_slavery&and;anti-slagery advocates,in'the ante-bellum per-
iod.

- One case'whichresulted in attacks by'the'advocates of states-

rights on Grier was Ex Parte Jenklns,lheard in the Third Clrcult Court |

two years after‘EE;PartE.Garnett. Jenkins and three other marshals,

in their attempt to execute a warrant in Wilkes-Barre to arrest a Negro

boy3 William Thomas, encountered a violent and bloody struggle. During

_the fight, the officers did not handle the alleged fugitive roughly,

and it did not appear that they proceeded‘with'mqre_force than necessary
for his capture. In the course of the;fight, however, a white man shot

a Negro, and this incident was reported before a county justice of the

peace to procure a warrant for assault and battery, with intent to kill

against the federal marshals. The county justice issued and delivered

-such a warrant to the constable of the borough, who arrested the deputy—

" marshals and put-themsin_jail.r On a petition from the prisoners, a writ

of "habeas corpus" was issued from the Circuit Court to bring them up.
In the interim, the alleged fugitive, Thomas, escaped.from the country.
The Jenkins case created a tumult-throughout Luzerne County and

the task of settling the unfortunate dispute rested with Justice Grier.

.Abolltlonlsts groups, represented by DaV1d Paul Brown, appeared to ar- -

“:gue agalnst the grantlng of "habeas corpus" by the federal court Brown

contended that the prlsoners were in Jall under legal process from a

| state magistrate, and he wanted them to face state prosecutlon for the

charge of intent to kill. The State of'PennsYlvania did not recognizep

o

e
-, o

2113 Fed. Cas. 445. (1853). -
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:discherge. And, in the case of an arrest of a United States officer\\

for an alleged'abuse:of his power, Grier claimed that his court would

the federal'writ, and thereforemdid'not give the Circuit Court any
notice of its wish to bé heard in the case. The United States gorern-
ment, represented by District Attorney J. W. Ashmead, argued for the

discharge of the officers under an 1833 law which'granted to district

court judges the power to grant writs of "habeas corpus" in all cases

of prisoners 1n«conf1nement because of acts committed in pursuance of
a law of the United States..

Grier refused to succumb to‘local or state pressure, and ruled
that his court could issue a "habeas corpus" to bring before it one gf
lts.deputy'marshals, arrested under state process for hiswc@nduct in

executing a writ issued under the fugitive slave law; the court\could |

inquire into the causer of commitment, and, if illegal, order a complete
| \

AN
BN

'not-only%heer.eVidence to disprove the truth of the affidavits upon
Whichfhe:state~authoritie8wproceeded,But'would, independently of such

proof, consider those affidavits. If, in his judgment, those affidavits

did not contain a prima facie ground for:arrest, the federal officer

¥

| would'be discharged without ‘hearing any‘couﬁter-eridence..'If officers
of the'United.States, in this case Jenkins and his deputles, deny'through

fﬂfa petition an 1ndictment found by a state court for riot assault and

batteny, and intent to klll the federal court accordlng to the Justice,-

| may'go outs1de the 1ndictment and hear ev1dence to show the truth of the

facts set forth by the officer. Finally,-in a case against a marshal‘

seeking the capture of an alleged fugitive, the district court will

b %




dismiss the charges against him,unless there is "positive oath of mer-
its" from-a plalntlff or "a sworn detall of 01rcumstances from.others
218 |
to supply 1ts place.

the federal officers held in the Wilkes-Barre incident.

Immediately following this opinion came a burst of criiicism,

The Philadelphia Sun announced that the Jemkins opinion invaded the

states- rlghts of Pennsylvanla, and stated that the c1t1zens of the

‘state were jealous of any'lnva31on of 1ts rlghts'by the general gov-

ernment. Boldly objecting to the "tone, manner, and language" of the

opinion of the Justice, the Sun warned that Grier was'treading on "most

'delicate ground." The editors expressed;aparticular objection to

threats made by Grier dnring'the‘trial to have indictments brought
against any persons who applied for a writ charging any United States

officer under the soVereign'power of the Commﬁnwealth, against anyone

- who assisted in the application, against any lawyer who defended_it,rﬁ

S

|

and against any constable'whozserved it. These tactics may have been

permissible on the.Allegheny County Court bench, where Grier had earned‘

a reputatlon as a dlctatorlal Judge, but the observers of this Clrcult

| SIS L}

Court proceedlng found his behavior totally unacceptable.~ Therefore,

the Sun denounced his "advances towards despotlsm " and predicted that

they'would never be tolerated in.Pennsylvania while-virtues’enough re-

mained to defend "Liberty-and{Independence."22 o

21@&:Parte Jenkins, 13 Fed. Cas. hhS (1853)
22
October 21, 1853¢

Consequently, Grier ordered the release of

Reprinted from.theiPhlladelEhla Sun 1n.the Plttsburgh.Gaaette,




Compared to the Pittsburgh Gazette, the Sun treat.ed Grier len-'
. iently. 1In an article whlch began by stating that "J udge Grier appears
- to be on his high horse,‘ again," the Gazette branded his threat to pun-
1& anyone who brought state charges against“a federal offi'ceﬁr as "idle Lo
bravado." The newépaper furthe_ar charged that Grier's deep devotion was
"to the businesé of slavecatching and manhunting," and that "his blood
fh'.o'_t?ly' boiled whenever thé manhunters were foiled of their prey." Ac-
a cording to the editors, Grier had allowed his excited feelings to-carry |

him much beyond the line of propriety in making threats, even thb_ugh

- ©  ‘they seriously doubted that he would ever make the effort to carry them
into execution; and, even if he attempted, they forecasted that it would
- be a bigger job than he anticipated. "United States officers," the

Gazette said, "have no immunity from arrest for offences against state

laws. If they violate Pennsylvania statutes they are liable to the pen-
‘altjres, which in this C‘&'Séi iHVOIVeS‘ a law which makes ,i‘t a penal off ense
to create a disturbance of the peace in arresting a fugitive slave,"23

The .deﬁuty mars.hal's 1n Wilkes -Barre committed a "palpable and outrageous"

violation of the peace, and clearly in t;'he eyes of this—'neWspaper came

a—

under the provision of this‘law. They obJected to Judge Gmer S med-

N

| dllng and his threats, and proposed the follow1ng thoughts"
What is the use of all the prattle we hear
~about State Rights and State sovereignty, -
when a United States ,Judge can thus step in |
and set our laws and its officers at defer-
ence? If Judge Grier be right, there is no
such thing as state sovereignty. We are L
mere appendages of the General government,

2_3Pittsburgh Gazette\,' October 13 , 1853,
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“a common occurrence. His encouragement of strong federal enforcement
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36
and powerless to execute our laws upon our

own soil. Oh! If we had an administration
that would vindicate the state in such an
emergency as this, this outrage would be
promptly met. But we have not, and Judge
Grier knows it.2l - | |

- The whipping that Justice Grier took from the press soon became
| | , ¥
of the Fugitive Slave Act as spart of the Compromise of 1850 was not

well received by many elements of the 'Pe;nnsylvania cogstituency.- Also,

| the Gazette correctly pointed out the fact that President Fillmore did

not share Grier's desire for a vigorous national policy of fair enforce-

ment of the law. Grier's intentions, however, were misunderstood, for

his only commitment was to the law. Grier did not favor slavery; but

the problem of fugitive slaves had to be dealt with in the circuit

courts of the United States, and Grier saw his duty in terms of a much

| gre—at‘er'? allegiance—~to the United States Constitution. For the Union

to survive, men like himself would have to apply the laws of the nation

in a faif and reasonable mammer. In light of the intense atmosphere of
én ‘increa-s.'-ingly bitter intrasectional and intersectional struggle in
the nation, this became more difficult during the 1850's. Between the

- hearing of Ex Parte Garnett and Ex Parte Jenkins came three crucial

cases heard in Circuit Court which clearly reveal not bnly this Phenom.; ‘,

] o e

enon,_but also how one man, devoted to hlS countv‘ry, maneuvered to try

to accommodate the many s_ocialand political forces that were beginning

to tear the nation apart.

2h11p34,
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- e.othe public eye is fixed upon us, and
demands at our hands the unprejudiced and
impartial performance of the solemn duties
which we have been called to execute. | —

;'RObert Grier
United States v. Hanway
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CHRISTIANA: THE TRIAL OF A JUDGE

The case of the United States v. Hanway, commonly known as the

Christiana Riot and Treason Trial of 1851 ended in the Clrcu:Lt Court

for the Eastern Dlstrlct of Pennsylvanla on December 11, 1851. The
Court found Caster Hanway, a white re81dent of Lancaster County, inno=-

cent of the charges of wic;ked and traitorous intention to levy war

agalnst the United States by a "combination to oppose, resist and pre-

vent ‘the execution of the fugltlve slave laws of 1793 and 1850 nl  The

serious accusation that had been levied against him by the United States-,

| Government grew out of a series of events which began on September 9,

1851 when Edward Gorsuch, a prosperous farmer of Baltimore County, Mary-

land, obtalned warrants under the new law to arrest Nelson Ford and

three other fug1t1ve slaves.~ Betwee‘n the two decrees , the fugitive

warrant and the 1nnocent verdlct of the jury, one of the great dramas
B of the sectlonal conflict of the 1850'3 took place. | In the streets of

| a small town near Lancaster, Pennsylvanla and in a federal courtroom 1n

lJames Je. Robbins, eport of the Trial of Caster Hanwax for

Treason in Resistance to the Fugitive Slave Law of September 1850

zPh:Lladelph:La, prlvately pr:Lnted 1852) s Do 18,

-
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Phifla:d’eiphia , concrete meaning was ‘given to the abs traot | iseuée- of the
sanctity of property, the role of the Northern citizen in the capture
of fugitive slaves, and the rlght of a slave to his freedom. In the
| three months following the death of 'Gorsuoh ’ .who was brutally murdered
in his attem_pt to execute the warrants, the nation eagerly watched for
an indication of the future of the Union. Assoc,i‘ate Justice of the
'Supreme__Qourt , Robert C. Grier, provided the answer which they sought..
The avo‘tivities which took place at the house of William Parker,
a white Abolitionist who sheltered fugitive slaves in Christiana, Lan-
caster County, are remarkably clear. On September 9, 1851, at daybreak,
an armed conflict took place between a group of Negroes and the posse of
Edwar';w Gorsuch, led by Deputy Marshal Henry H. Kline. The hostilities
'began when the Negroes inside Parker's house refused to allow Kline to
serve a warrant for the arrest of the fugitive slaves, who Gorsuch rec-
‘ognized as belonging to him ; the blacks violently reacted by throwing
an axe at him, and by firing a s-ho.t'*..‘at the slave owner. When a horn
sounded, the aotivity qulely shifted from inside to outside of the
house where aqwhlte man, Caster Hanway, approached. A gang of Negroes
arrived from many dlreotloos at the same time as Hanway 3 opeplng gun-
f’:Llr;e, they prooeeded to kill Gorsuo_h andseverely wou_nd the other mem-

o

‘bers of his party, ending the lawful attempt of the f'ederal officer to

e_xe_oute the fugitive‘ | s_la\'?e ‘warrant. e

. 2The source of the ma,]orlty of thls sketch is from United States
v. Hanway, 26 Fed. Cas. 105,110-111, where a summary of the events pre-
cedes the case. It is complemented by a number of other sources, in-

cluding all the major accounts of the trial, for the facts of this case

- wWere not in dlspute. A more complete dlSCllSSlOIl of all the intricate
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This v1otory for the abolitionists qulokly ended. By the evening
oﬂtSeptember 11, Parker and.most of the Negroes present that day'had
startedjtheir Journey“to.Canada5 leav1ng behind Caster Hanway'who vol-
untarily turned himself in. Two days later a force of United States
~ Marines, sent by Commodore Read took a number of additional prlsoners,3
and the nationaladministration, under the guidance of Attorney General
John Jo. Crittenden and Secretary of State Daniel Webster, decided to
prosecute Hanway for treason. Both concluded "that even,if a conviction
were not obtained, the effect of the trial Woald'be salutary in checking
Northern opposition to the enforcement of the Fugitive Slave Aotgﬂh The
national public outrage forced into action the hand of the executive
“branch of“government, which had previously refrained from a vigorous
_enforcement policy. Aware that Justice Grier, under whose jurisdiction
the case would fall, had previously favored strong enforcement of the
Act, the administration feit oertainthat inhis,oour%rdomtheoutrageous
actions which took place in,Christiana at Parker'g house would reoeive

‘the vindication that the public demanded.

P

2(oontinued) details, too cumbersome and not within the scope of
this chapter, are best found in Nash, Hensel, and Robbins, listed in
the bibliography. The "History of the Christlana Tragedy," originally
published in the Baltimore Sun on September 18, 1851 was written by
J. S. Gorsuch, another son of Edward Gorsuch, and'was reprinted in The |
‘Keystone on.September 23, 1851, It also presents essentially the same
| faots. | - o

3Roderiok‘W'.Nash '"The Christiana Riot: ' An Evaluation of Its
- National Significance," Journal of the Lancaster Coun§ziH1storloal

SooletzILXV'(l961) 70-71.

h'W':LlllamU Hensel The Christiana Riot and Tredson Trials of

71851 (Lancaster- New Era Printlng Company' 1911), P. 62.
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Immediately, in Pennsylvania, violent political warfare erupted

 concerning the Riot, as the Democrats attempted to éxploit the issue

against the vulnerable state Whig administration of Governor William

- J. Johnston, who was seeking reelection. Confident that the majority
of -citizens opposed Abolitionist activities and the particuiar-Riot
that took place on September 9, thegr attacked the conduct of the

~ M"Abolition Whigé Governor absenting himself from the seat of government
' ) ...inst.ead‘ of being at his post to enforce the utmost rigor of the law
- against the white and black mur'der's."5 Theeditors of the Keystone , a

Democratic organ p.ubliSh'ed in Harrisburg, spoke of "the évident reluc-

tance with which Governor J ohnston dis chargéd his official duty to ef- .
fect the arrest and punishment of the actors in this terrible tr'agedy."6
The Keystone and many other 'Demo:'eratic newspapers publishgd an open
letter to the Governor by the martyred farmer's son, who asked for gov-
ernmental action to ‘I"evénge his father's death. A second letter ad-
dressed to Johnston came from a committee of Philadelphia Democrats ,

¥:

including John Caldwallader, John Swift s Jomm W, Forney, R. Simpson,

‘and Charles Ingersoll.,

The Whigs, shaken by these Democratic charges, began a wave of

‘counterattacks from a number of sources, describing the commitment of

_ the Governor and the party to enforcement of the law, The Whig Examiner

' and Herald, like the Democratic Intelligencer which had denbunced Mthe "]
particulars of the horrible Negro riot and murder," called the Riot "one R
SHensel s Christia}pa, pp. L7-48. | -
| N ‘62.1_13 Keystone, September 23, 1851, o
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of the mest horrid murders ever perpetrated in this country orstate.'"7

5

The Governor, himself, was quick to respend to the-demands'made by the
'DemOCrats, and in an open letter he offered a-one.thousahd dollar re?
ward'for the'cepture of the murderers; On the day of theypreliminary_
indictment'by the federal government of Hanway and eleven othersfor

treason, the Whig State Journal declared that the'WhigS'would.enforce

“the laws of the land ﬁet all hazards."8 'Yet; despite this attempt, it
ie generally believed that Democratic‘agitation.over the Christiana
issue brought abeut the defeat of Johnston in the Oe%pber'election.

Both the national administration and the Whié newspaper editors
must have fully sensed the implications after Johnston's defeat,'whieh |
“clearly indicated the:indignationofthe*votersof at least one major

~ Northern state. Fearing the trend of public opinion, theNational_Adr

ministration pressedvharder-in.an;at%empt»to refute the abolitionist

image implied_by'the Democrats. The Pepnsylvania;whig:State Journal
aesured its readers that, "with very few exceptions the Whig presses
and people of Pennsylvania, and the'whole'Uniop, cordially sustain the
‘.Administration'of our patriotic'Whig?President,‘MillardIFillmore.‘.."
The editors insisted that the Abolitionism which had;clungktogthe Whig [
party, threatening death to it, had to be sloughed off;u Only after
partyrpurification.could the Whigs adhere to the principle of é;qﬁiése

'ceﬁbe in the Compromise, and unite with the Union men of the South,'Wher.

7Hensel,Christiane, pp. L7-L8.

8Wh ig State Journal, September 23, 1851.

9Chalﬂes Sellers, James K. Polk, 'Vol. II (Prlncetony Princeton.f'"
Unlver51ty'Press, 1957-66T__-p. 2'3“7. UL T
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ﬁwere'warring againstssecessionists,“as the Union men of the North had

to war agalnst.Abolltlonlsts.lof Sensing a possible national disaster

- 1f the Whlgs did not totally dlsa53001ate their party from the.Aboll-
tlonlsts, lmmedlately'after the Riot and defeat of Johnston, they
launched a campaign to accomplish'this purpose.

The defeat of Johnetcn, on the other hand, pleased Pennsylvania
Democrate, especially the Buchanan wing of the party. Buchanan himself
declared that the Riot issue had decided the fate of the last electlon.
He argued that

the maintenance and faithful execution of the

Fugitive Slave Law; the repeal of our unjust

and unconstitutional obstruction law; and the

suppression of all further agitation on the

question of slavery were everywhere proclaimed

as essential principles of Democracy. We 'pal-

tered on a double sense' with none of the isms

with which out State is infested. The victory

has, therefore, been glorious...I trust that in

our State we shall have no further serious dif-

ficulty with the free soil question.ll
| Pleased with the political aftermath of the Riot,'which proved to be
~ an enormous resource, the Democrats who successfully exploited the
issue,of law and order now eagerly anticipated the treason trial. They

had been successful in forcing the task of prosecution upon the Whigs,

who'could'be blamed if'a conviction wasdmot reached. On.the other hand

;1f a treason,conv1ct10n ceuld'be attaxned the presiding Justlces, both

Democrats, wculd be applauded

R

.;OWh'g State Journal, November 255 185i

- llBuchananPapers, November 25, 1851, Pennsylvanla Hlstorlcal |
8001ety. | ’
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_district court, Kane stated that Associate Justice Robert Grier-would-'

. . . .

. -

' The Grand Jury was charged on November 18, 1850 by District

Judge John Kane, who argued that the indictment made.by the pfosecu-

tion, led by U.S. Attorney John W&.Ashmead, was sufficient to establish

treason, if proved. However, since treason could not be tried in a

b

- preside over the trial. Ashmead knew about Grier's unsympathetic atti-

‘tude towards offenders of the Fugitive.Slave Act; knowing the,reputation

of Grier's conduct of a trial, he thought this could becomeva favorable

'asset to the government's case. An offer of assistanbe from J. R. Lud-

low, a prominent Philadelphia attorney;_R. J. Brent, the Attorney Gen-
eral of Maryland; and James Cooper, Whig Senator from Pennsylvania,

further delighted him. The appearance of Thaddeus Stevens, the anti-

slavery congressman from Lancaster County, for thezdefense provided the

only definite adverse political condition for the Whig prosecution at
the commencement of the trial,

A jury impanelled, the'casé\started,andlasted nineteen days.

It became clearly evident early in the trial thatthe prosecuti0n could
not prove the~charge of treason from the evidence presentgd.124 From
~ that point forward, the logiclof-the,dqfense increasingly impressed

‘Jaétice‘Grier.' Hanway!'s counsel argued that the Negroes at Christiana |

hgd.prbcured arms to protect thbmselvés.against "kidnappers," men who .

f‘_iliegally baptu1ed.Negr0es ihﬁLancastér County and sold them into bond-.

age. Despite objections by the prosecution, Grier allowéd the defense

" to present this argument, stating that he thought that it would be

| lzNash, "The Christiana Riot," 72,
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prqper 1f the defendant could show that "kldnappers" had been in the
nelghborhood He used’ the following analogy to clarify hlslpoxnt:
Suppdse the sheriff came to my door, and I fired
at him out of my window and killed him; under
~ such circumstances you might infer I did it with
‘the intention to murder an officer of the law.
 But suppose I could show, that a few nights, or
even months, ago, a person had broken into my
house, and commltted a robbery, would not you
infer from the fact, that my mind was bent upon

. something else, and far from any intention to
murder the sher1ff9l3

The prosecutlenleould-not provefthaﬁ‘treasop;was committed at Christ-
‘iana, and the defense had clearly convinced the judge that their case
had particular merit. Grier gave subtle indicationsof this happening
during the trial, but uot.until'his charge to the jury did he fully
explain his feelings. ‘ .

. On December 11, Grier began his charge to the jury. Disillusioned
:by‘theprosecuﬁionis inept case, Ee.Cﬁmpletely'rejected its major.con-
'tentienthat the activities of Caster Hanway were treasonous. In elab-
orating upon the "special sensitivity" that a ceurtzmust have to a
,treason trial, Grier stated thatathe'_aEEQX,case would serve as a prec-
edent for srmllar cases. He did not-want meu like Hapway to be used as

scapegoats for polltlcal purposes, espe01ally those of Crlttenden or

Webster, Whigs who were willing to convict an innocent man to set an -

example. He argued that the case involved theisSue of life;aud_deaﬁh,'

/

explaining to the jury that they could not permit the-atrocity thap tobkl

place at Christianatelallow themselves to ignore the rightsvef the'_‘

b

United States v. Hanway, 26 Fed. Cas. 105, 122 (1851),

.......
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.aeféndant. He stated thét'a jnny of Pennsylvania citizens should
properly desirefvgndication if the laws of their countnj hadbeen.in-l
- sulted, but that they must not convict a man of such a\serinus crime
withoutsati;factoryproof“of hié guilt. He summarized his feeling;"“ﬁ
'bypleading for an "unprejudicedand iMpartial performance" of the
éourts' duties; and noted the:grgatpublic interestwhich the case
had aroused. N

Thé time had c;;é‘fofGrier'ssilence on the élavery issue to
~end. Seizing4the opportunity to use hié privileged positidnjto com=
mand the audience of a whole nation, he expounded his views. He told
the jury that before proceeding_to the particulér questions of law,
he wanted to take; the privilege of speaking of some matters, sJ"which. .
;having‘passedzbefnrémoun~eyes...may hanesatendéncytp:create in our
minds some bias on this subject, but which should not be permitted tow

affect your verdict.. ."lh ‘The charge then opened with an_admlssmn

J that the testimony in the Hanwgzlcase_Qlearly‘establiShed_thatwna'mbstv'
‘ horrible_outrage uponthe laws of the country" had been'cOmmdtted. He
citéd thefundamental‘prcblem.as é matter of the violation of constitu-
tionél rights guaranteédta Ua.éitizen.of'a neighboring states..foully
nnurdered by an.nrmed mob of Negroes;" The shooting~down,beating;Aand
_wounding of‘nthers and‘thé repulsion of;én.officer'ofthe,law'by’force'
nfurtheraggravated him. The Justice condemned the Eéhéviorﬂof the
“Christianalcitizens and found that as "good citiZenS"'they should have.'

rrrrrr 1

éupported the execution of the laws, and at least should not have

lh:[bid. : ’ 122.
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interfered or opposed them. He stated that "if they did not directly

hencourage or participate in the outrage,-(they)1ooked.carelesSly'and

| ooldly'on," His conclusion that it was the duty, either of the state

" of Pennsylvanla, or of the'Unlted.States, or'of both to punish "those
who have commltted this flagrant’outrage on the peaoe and dignity" re-

‘vealed the hard line he had drawn against the of fenders.l> It left no

doubt in the minds of observers that despite Justice Grier's opposition
to a treason conviction, he did not want those responsible for the Riot
to go unpurished.

Paralleling Grier's demand for the punishment of the responsible

-oriminals, a number of newspapers argued similarly. The Whig State

Journal pleaded that "the blood of Miu Gorsuch cries for the vengeance

of the laW'" p01nt1ng out that the majesty of the Federal Government
16

had'been defiediby4§n.armed body of rioters. Echoing these senti-
ments, the more. influential national newspapers, further stressed the

point. The'Washlngton Daily National Intelllgencer 1n51sted that these

horrlble outrages "caused the most intense feellng...and...the outrage |

perpetrated...cannot, of course,'but be deeply felt,"17‘Although lim-

ited to Negro and Abolitionist publications, a minority of publications

"took an opposite,VieWpoint. In particular, The National Era, claimed

;

 that the real "outrage upon the dignity of the nation" were not the

events that took place at Christiana, but were rather the indictments

15Tbid., 122.

16yhig State Journal, October 1k, 1851, .

17Washlngton.Dal zINatlonal Inte111 encer, September 15, 1351. :
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Gf'treaSbn.made”by‘thé government.lB-This”view; however, represented

~iny‘a,small number of people, later’condémned‘by Grier and a'majority

of’Northefners.

Grier, himself, dﬁplored the activities of the;KbDlitiOhiSts,’-~

. because they'diffefed from his definition of the responsibilities of
- the American people and its democratic system of government. He
- claimed thatfthe.American nation had obtained "immeasurable super-

iority" over other nations of--the world, a tribute to the morality,

~ ' , N ‘ : -
-

virtue, and religious nature of its people. Converse to the Calhoun

doctrine, he persuaded the jury that the guarantee of American democ-

racy could be fulfilled only when the minority upheld the constitutions

 and laws imposed by the majority. Other attempts at this form of gov-

érnment,.he noted, had been marred by Wpronunciamentos, rebellions,]and
civ1l wars, caused by the 1ust of power, by the ignorance of factlon or
fanatlclsm.'l9 He extended his argument to the peéple of Pennsylvanla

stating that theyyhad."loyalty, fidelity, and love to this Union." Thi;

provided a rationale not only for his upcoming condemnation of the Aboli-

tionists, but for his final argument which pronounced Hanway's innocence.

-,.Abolitionism'receivéd.a crushiﬁg-vérbal assault from Grier in his

charge to the jury in the.HHﬁﬁay'Case. The Judge attacked the Aboll-

tlonlsts who- provoked thefChrlstlana Riot as "a feW'lnd1v1duals'@f pertf«

verted 1ntelllgence;"2o The tragedy, acCording to G?ier, resulﬁgg‘erm. |
) O
18The National Era, November 27, 1851.
1926 Fed. Cas. 105, 122, '
ZOIbld.,.ﬁﬁve
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~ the teaching of advocates of the "higher law"--fanatics who looked

heyond constitutions fontheir rule'of action-and who took the prompt-

ings of an inflamed zeal as the evidences of an infallible conscience.

He accused themFef'brganizing.meetings all over the country and advis-

. ing Negroes to commit various crimes, including murder. Blaming the

effects of their counsel for the scenes at Christiana, Grier firmly

'expreSSed his outrage at their agitation over the Fugitive Slave_Law”

of 1850. He'stated:

.+.The guilt of this foul murder rests not
alone on the deluded individuals who were its
immediate perpetrators, but the blood taints
with even deeper dye the skirts of those who
promulgate doctrines subver31ve of all moral-
ity and government. 21

He interpreted their activities as harmful to the nation—illegal,

ﬁmﬁrally;wrong, and destructive. Grier feared the atmosphere of other

towns might become "tainted and poisoned by male and female vagrant

lecturers and conventions," but found comfort in the fact that both

~the Whig and the Democratic parties .viewed the tragedy with abhorrence.

A fresh wave of negative public opinioh concerningtAbolitionism

began shortiy'after the Christiana Riot., 'Major'publications expressed

';eimilaf sentiments to those expressed'by'Gfieru De51gned to exp101t

r_*7‘unpopular act1V1t1es of the Abolltlonlsts follow1ng the 1nc1dent news-

v paper men contlnuously repeated ‘their argument to the publlc. The maJore

c1ty'newspapers, 1nclud1ng the Washlngton allz'Intelll encer, the Boston

Courier, the Phlladelghla Evenlng.Bulletln, and the Philadelphia Public :

'ngggz.all stated their'dieapproval of the advoeates of a "higher law."

21Tpid., 122-123.

E —— -..—-—»-—"“’“"—"""'"s M"‘m'\ .

T — — .




- The Courier, in/particalar, indicateri a ‘reversai‘ of attitude towards

the anti-slavery zeiots , arguing that the Riot had to gire a\-m-n0st

- serious and alarming turn to the thougnts of every manw‘ho- had here- .
tofore been in the habit of loo‘king with forbearance upon the doings

of ‘the Abolitionist agitators. Like Grier, the editions dia not blame

the "ignorant and deluded blacks," but rather the "'fanati‘cs“ of the .
'higher lawr oreed."22 This expression of severe condemnation, Which
appeared in national publications Still did not call for outright legalt o

punishment for Abolitionist activities. However, state and local news-

papers, the Whig State Journal included, advocated such measures. The

Journal remarked that for the good of the country, "Abolitionism must
be taught that the laws of the United States are 'supreme' in this ‘
cou.nt_ry."23 The newspaper responses, although varying slightly in |
language and attitude, in almost all instances denounced the Christiana
 Riot and linked its tgragic consequences to the work of the Abolitionists_.‘
A be,t‘ter 'scapegoat oould" not be foun‘d for a Union that_had' begun to fall |
apart. . . |
‘ Recognizing“th‘e sectional implicatiOné ;f the Riot and Treason
| ;T,rial Grier 'dersperately d1d not want his int'entions misunders"tood He
knew that if the government's 1ndlctment of treason was not upheld the
South would not be pleased. For this reason, he attemnted to‘ explaln

hlS 1nterpretatlon of the dut:Les and obllgatlons of Northern 01tlzens

22Re ) o .
printed from the Boston Courier in the Washlngton Dail "z
Intelllgenoer, September 15 1851,

23yh Whig State Journal September 23, 1851,
R |
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underwthe.ConétitutiOn. Hearguéd thatthe Swpreme law oflthe land |
bound not only the”respectivestateé, but also the consci?nce and "
~conduct of every'individual,citizen of the'United.StateS. He aéserted
“that thé:SOuth'would ﬁeVer have entered into the Union without Article
IV,:Section.3 ofthe'Gonstitution.zh ‘This argwment, designed as an.&
appeal tO'émotions of Northefners and Southerners who Grier thought

| might be displeased with the final verdict of the case, does not dras-
tically differ from the Associate;justicesis later thoughts concerning
the concept of Unionism. Heproﬁbsed~inthe Hanway case that if cén-
trary'to ngd7faith, either individuals'Or state legisléturééinthe‘
'North Scheededfiﬁ thwarting and obstrucﬁingthe execution of the
Article, therebyftaking‘aWay'rights guaranteed to the South, the South
could tréat the"Constitutibnpas "virtuallymannulled" by the consent of
the North, and seek secession from any alliance with the "open and
avowed covenant bréakersgﬁ_?ln'thefwords:of?Grier, "every'compact must
have mutuality; it muét'bind in all its-barts and all its parties, or
1t binds none. 12> ’Grier's rejection of this-cruciél'tenet to his phil-
osophy'of_Unionism a decade later in the Prize Cases reveals the flex-
ibility.of his rhetoric.' His s£ated ﬁillingness to allow the South to

secede in the Hanway case mustsnbt'bgginterpreted,as a serious proposal -

N R

L 2,"A:c-tlcle 1V, Section 3 of the Constltutlon reads 1n.part that
'"no;person.held to service or labor in one state under the laws there-
of, escaping into another, shall, in consequence of any law or regula-
tionbtherein,'be discharged from such service or labor, but shall be

dellvered up on claim of the party to who such service or labor may

A AR AT A A T e T T ST e e e e A SR S b et S A T T e 32




AT T e L TR ST ¥ S SN A ST TS AR T e e = >
S T Y e e S ey T RS A L T . S

“ trial after a hearing, refused the use of state jails, and enjoined

to the South. Rather, the J{us:;t'i.oe perceptively sensed the implica-

tions of -the’~-~—-g~ro=Wing seotionalis.m which began immediately 'folloWing

the passage of the Fugitive Slave Act of 185'0. " When the South at-

tempted secession, Grier firmly opposed this action; he would have
‘.-stood with Jackson in the 1830's and he eagerly supported Llncoln in
‘the 1860'5 when the South tried to leave the Union. Above all, Robert
- Grier reJected the concept of dissollution of ‘the nation, and every

effort to accompllsh thls met with his resistance.

The passage of personal-liberty _laws by Northern States, in-

cluding Pennsylvania, disturbed Grier, who like otherp'" Jacksonian Dem-

o¢rats was committed to not interfering with the operation“of the

Southern institution. He questioned if the laws would not threaten

the Union, and used the platform T,Of the Trial to express his opini

These laws allowed aid fo r alleged fugitive slaves, guaranteed a ju'ry”\\'\

state officers from assisting the e’]“,a:'Lmants.26 Of these laws, Grier - BN
wrote that those states of the North whose legislation made it a penal B \

offense for the execution of Article IV, Section 3 of the Constitution,

| compelled'the disregard of the solemn oath taken by judicial and execu-
tive .officers. These laws prOceeded further, according to Grier, than _

k any Southern state had in the path of nulllflcatlon and sec:essmn.27 '

e

| "I‘herefore,; he rejected an ,earlier Supreme Court decisio‘n, Prigg v. -

26See thwaok North of Slaverx, and Russel Nye , Fettered

Freedom, Civil L1bert1es and the Slavery Controversy, 1830- 183
#

(fst Lansing: Mlchlgan State College Press, 194

2726 Fed. Cas. 105-123.




'the opportunlty to fully express his oplnlon until the issue again

a tangentlal 1ssue. In his charge to the ,]ury, he denled that the

Pennsylvanla (18)42) s which allowed their passage, but dld not have

by ooee 8

‘reached the hlghest- trlbunal in the case of Moore Ve I1linois.

The 18L2 Supreme Court decision that Grier rejected, Prigg v.

28
Penns lvania, held that despite the constltutlonallty of Fugitive

Slave Laws ’ states did. not have to enforce them, because thls was a

‘“ functlon of the federal government Justlce Story, speaking for the

majority, held that the states had a rlght to refuse to allow thelr

}

“ judges to preside in fugitive slave cases. Th:Ls spec:Lflc case re-

sulted when Edward Prigg ,”a slave catcher from Maryland, forcibly cap-

tured and returned an alleged ‘If'.ugiti?ve‘ to Maryland. The overriding

. issue, however, concerned the laws passed during the 1820's and 1830's

by Northern state legislatures similar to the Pennsylvania law which

made it almost an 1mp0381b111ty to remove a Negro from the state.

‘Following the decision, many Northern legislatures further prohibited

their officials from enforcing the Fugitive Slave Law of 1793, which

for all practical purposes ma-.de; it void. These actions lprovid'ed the

__main reason for the passage of the Fugitive Slave Act of 1850 to cor-.

rect the s*’ituation. S - - - B

In the 1851 anwax case. ) Grler found the Personal leerty Laws ‘

: f_{‘l&g doctr:Lne Of 18L2 Justlfled state leglslatlon prohlbltlng the - .

execution of Article IV, Section 3 of the Constitution. And, the_‘

28p g igg v. Pennsylvania, 16 Peters 539. (18L2).
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quoted a part of the Prigg decision to prove his point, stating

: q

That the master of a fugitive, having a right,
under the Constitution, to arrest his slave
without writ, and tdke him away, any state leg-
islation which interfered with or obstructed
- that right, and punished the master or his
‘agent as a kidnapper was .void.2?
In fact, he found the 1850 Fugitive Slave Act an adequate correction
of the earlier statute, and saw no reason for resistance to it by the
Northern states. He stated that the real reason for opposition to
thé'new law was not because of its unconstitgtionality. Rather, the
fact that the act could be executed, preser'v1ng the constltutlonal
rlghts of the master, most disturbed the AbOll'blOl’llStS.BO
In 1852, ~.Grler s ma.gorlty opinion for the Supreme Court delin-

eated between state and federal authority regarding fugitive slave

acts in the case of Moore v. Illinois; at issue was an Illinois law

which made harboring slaves a criminal off‘:ense.3l The bill of indict-

ment chérged that Richard Eels s_fe.:creted a Negro slave who owed service |

‘to an owner in Missouri, contrary to the Illinois statute. Eels had

been indicted in 1842, and & lower Illinois state court found him guilty

- A

2796 Fed. Cas. 105-123.

30Tpiqg. 123.

ke statute was contained in the 1h9th section of the Criminal -~

Code , and read as follows: "If any person shall harbor or secret any
slave or servant owing service or labor to any other persons...or
shall in any wise hinder or prevent the®lawful owner or owners of such

- slaves or servants from retaklng them, in a lawful manner, every such
- person so offending shall be deemed guilty of a misdemeanor, and fined

not exceeding five' hundred dollars, or imprisoned not exceeding six
months," o ‘ D
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and imposed a fine of fonrhundred;dollarsQ TheSupreme&Cburt-bff i S
I1linois affirmed the judgment; At this time, it was eppealedfte'the
'United.Stetes Supreme Ceurt.by the executor of Eels'estate, Thomas
~ Moore. “Salmon Chase, who representediMoore,argued that the Fugitive
ﬁ;l Slave Act.oE 1793 was constitutional, and that;the power of legislating

~ upon the snbject~qffugitiveyslaves should be vested in%Congress. If

S e e Sevana

the p0wer-belonged entirely to Congress, Chase said, the exercise of

e

- that authority superseded all state 1eg1slat10n. The act of 1793 and
the law of Illln01s conflicted w1th each others; therefore, since two
laws legislating over the same offense'could not exist at the same
time, the Illln01s statute had to glve Way.32 Simply stated, the pas-
sage of the fugitive slave law by Congress made the authority to cap-
,turezslaVes;entirelyfwithin-the federal domain, thereby rendering the
state laws unconstitutional.

5$heymajor_argument of Chase centered on Justice Story's majority

’Opinionfin‘theiPrigg cases He claimed that the Supreme CoUrt had al-

”ready de01ded in the case that "all state legislation upon the subJect
of fugltlve slaves, was v01d. whether professing to be in aid of the

legislation of Congress, or independent of it." This argument was not

aceepted by the Court, and Grier rejected it in the majority opinion
~ claiming that a~eoncurrence of renditionvpower could.exist between the

i'f‘e(‘ieral,an.dvstalte governments. He- argued that the Court did not flnd |
a conflict between the IllanlS statute and the Constltutlon or any

Congre581ona1 leglslatlon concernlngtﬁuéitives, for a number of reasons.

322Moore v. The PeoEle of the State of I1linois, 1h How 1. (1852).
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‘ The T1linois law :neithe‘r' interfered in any manner with the owner or
clalmant in the exercis e of his rights toarrest and‘ recaptlire his -
| _,;slave,,nor 7linterrupted,—-f delayed, or impeded the right of the master
to imﬁjlediate- possession. The statute "ga%v.e no immunity or protection
to | th‘e_” ff;ugitive against the master, and ac*ted neithe-r» on the rights'/ '
'l;o-.-f the master nor on the remedy available to. the slave. Rather,
* Grier claimed that the law was "but the exercise of the poWer which
every State is admitted to possess, of defining offenses and punish-
ing offenders aga:"Lnst‘ i.tsrlaws." He concluded that the states never
surrendered the power to make regulations "for the restraint and pun- -
:"L-Ashment of c.ri'?ime.-.,. ,fo:r the preservation of ‘the health and morals of her
C:Ltlzens, and of the publlc peace."3 3
In the Moore case, Grier based his argument -Onw-th,e right of
states to exercise police powers. He insisted that ur;der this auth-
ority, they, had a right tio; 'make it a crime to introduce paupers, crim-
: inals, or fugiti{re slav-;es , -within their borders, and punish those who
. thwarted this policy by "harboring, concealing, or secreting such per-
s0nS « " Some“-qf the :_s,.tatﬁes, he noted, found it necessary "to protect
themselves against the infldx either of liberated or -fugitivle slaves,
B and to repel | from t‘ﬁe-i;~s-.oil a population s,’?l':'Lfke’ly- to 'b:ee;eme burdens ome
“and injurious, either as paupers or criminals."' Also' he :iéneluded as' ‘
a%ratlonale for exer01se of thls power by the states the argument that *
‘ experlence proved that the type of conduct prohlblted by the statute
in question demd—rallzed the - cntizenry, destroyed harmony and kind
Ibid., 1L-18.
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'.fé.elings between citizens of the Union, created berder feuds, and

caused Bareaches of the peace, violent assaults; riots, and murder.Bh

This could only have bee_n a r'eferenc'\e to the Chrisf;i'ana triél | M
of less than a year bej.t'ore. In the Hanway case, Grier madé 1t clear
that he ‘sa"w the Abdlitionists_ in open dis regard of the Const:‘i.t.ution; |
# " he condemned their acthions as destruCtive to‘"\che tranquility of the
: Union.35. In the Moore case, Grier redognized the right of a State to
| defe_nd 1tself against evils of such magnitude, and punish thoSe who
perversely persisted in conduct whic_h ‘promo‘ted them.36 This, was an
.1llus ion to the fact that in Pennsylvania no state laws existed. to -

enable what Grier considered proper vindication for the’ Christiana
. o a-.f}fa.'ir, ‘a horfi}ble tragedy which had not éscaped his thoughts. He
claimed that -thosga bersons responSible for the Riot should have bee‘"n
liable to punishment. Grier did not doubt that both the federal gov-

ernment and the s taté cduld punish an offender, for the one act ZQA--

mitted at Christiana resulted in two of fenses , both; "justly" punls h-
M:L able.37 |
' Grier's a#titude fals elyﬂ -gave the implr,'ession- -tié~-m€;~ny p'e*o_ple that
hls bias\‘es were pro-Southern.' In particular, fhe ConScience‘ Whigs,
artidhla_ting \\their views 1n the ‘Pennsxlvania T.elegraph, claimed-that - '
~ the Justice seemed anxious throughout the Hanway case "to hang s-émeone'“ S

- ,\ e . n‘:,f'-.*

Tpig., 18.

: 3526 Fed. Cas. 105, passim. ,
361), How 1k, 18. e
o 311big., 20. i |




to appeese"%,he;sbﬁth.-"BB The accusations of these critics proved
that johey ehtirely misinterpretea his i\ntentions. ~In his finai in-
structions to the jury, Grier revealed that his commitment was to
edjudieating a 1aw,'an;1 he concluded that the Question of its consti-
tutionality could not be settled by juries or by conventions of lay-
men. He then proceeded in a fair interpretation of the law, finding
that although Hanway might ‘have._been guilty of riot, robber';;, murder,
or any other felony, he- could not be found guilty under the bili of
 indictment eharging him with treason, qnless he intended to levy war
agalnst the United States. He proposed the analogy that other crim-
inals, like smugglers, opposed laws tﬁet- did not please them; however,
they were felons and hot traitors. He deelar-e-'d that 1n cases involving
fugitive slaves, "their insurrec'tion, their violence, however great
ﬁheii.r numbers may be...cannot be called levying war...the political
distinction will remain between war and ﬁro‘b‘be ry. One is public and
. ,national, the other private and pers;onal,"”

‘ Cor;vinc'ed, therefore, that A,rio’t'and murder-, offehsees:. against the
State Government, had been cbﬁunitted’, but that it would be a dangerous
| fp?feeedent' to extend the crime of treason to a doubtful case, Grier, in.
"~ his ."shrill and piping voice". coneluded hlS charge in ‘the l{%z case.
T~h‘e“ f{nal verd_::.et of »not guilty3 a direct resuilt of his influence, was

Msavagely res’ented...even by those*‘:whg Were Satisfied Wit.h his legal

38Pennszlvan1a Telegrap_h December 17, 1851.
3926 Fed. Cas. 105, 126.
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fccncluSion;;ho Thé case had.beén deéided inna mannér.typical in

" Grier's courtroom, ‘
L | o )_ .. - Grier's charge'and the'verdlct of the’Jury'pleased the anti-
yslavery people. Shortly'after the culmlnatlon of the _ggggx'case,
‘the PennsylvanianAnti-SlaveryfSociety‘hel& a large convention in
Philadeiphia which was addressed by J. R; Giddings and William Fur-

ness. The'delegates passed’thenfollowing resolution:

Resolved, that we heartily congratulate one
another, and the friends of liberty throughout
the land, upon the auspicious result of the
recent trlal of Caster Hanway; and that the
efforts to revive in this country the obsolete
and infamous doctrine of constructive treason,
and to paralyze, by the terrors of dungeon and
the scaffold, not merely the fugitive's cher-
ished hope of maintaining his freedom, but even

- the liberty of the press and freedom of speech
on the subject of slavery, have so signally
failed; and that in the general rejoicing of
the people, in view of this result, we see an
evidence of the progress of our cause, and a
sign of its future triwnph.hl

o e b b e e o B Qv

Many segments of the North and:South~reSented'thefoutcome of the'

- B R IR——— o ——

case; moét'outraged,;Attorney'General_Brent.ofIMaryland, wrotevGovennor

Lowe of the "egregious errors of law committed by Judge Grier."hg His

;persenal involvenent'thWEVer, Was néither'shared.by the\Whigs, who did

2t e e ety w7

'not'w1sh to reV1tallze the 1ssue, nor'by'the Democrats, who had.nothlng ‘

. '\'1' :

to galn'by a dlrect attack upon Grier.  \ | - - o  f; .

hOHensel Chrlstlana, PP 87‘90

u'washlngton allz‘Intelligencer, DeCember~23, 1851;

s A Te o £ T e e e A i< S A Mmoo B e i

LZMagzland.Staté Documents, December'22, 1851.




‘succumb to the persuasions of less -committed men.:

e O L el O T o T YT AR -

[ : -

In the Unit,ed States v. HanWa\ , Grier learned a great deal --&b‘dut

the divisive issue of slavery. The task'of' resolving the problems that

~arose due to :Lt prov:Lded a difficult task to Wthh he devoted himself .

His position as an Associate Justice of the Supreme Court and a Circuit,

Court Justice demanded this devotion, not only to duty, but also to the

Constitution and laws of the United States. In performing his role,

Grier wanted, above all, to maintain an orderly and harmonious Union;

in 1851, he believed that a 'ma;jferity of citizens agreed wn.th him. Cor-
rect in this b.elief s -Grier‘attempted to fairly interpret the Fugitive |
Slave Act of 1850 in the m case, and despite bitter secti_onal ani-
mosity and statewide political hostility, he succeeded in reaching a

%

fair conclusion. He did not favor the South, and his opln:Lon of Han-

way's innocence displeased many peoplle of that section. A man of mod-

;eraj.tion , Grier did not desire to unfairly punish a man who was not

»sgdilty , nor did he want to set a radical precedent' in an important

case. He understo;od that elements of society did not agree with the

institution of slavery, but was convinced that most people of both

Pemnsylvania and the United States would support.any:C-onstitutional

law. Throughout the decade, Grier would rest hijs case upon cormnitmﬁent--'

to the nation's law. 1In the Hanway case, affected by many adverse con-

ditions Grier, again pledging his- allegiance to the Union, did not -
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No theories or opinions which you or we may
entertain with regard to liberty and human P
- rights, or the policy or justice of a system

. s - of domestic slavery, can have a place on the
I N - bench or in'the jury box.

Robert Grier
Van Metre Ve Mltchell
and Oliver - v. Kauffman

g

CHAPTER IV

"HARBOURING AND CONCEALING"

Occas ionally, Judge Grier was summoned to '.A'l‘l'e:gheny' County, where
he had préviously sat on the bench, to pre-sid'ef over '.itripoir'tant cases
arising in the Western District of the Third Circuit in Pittsburgh.

In October, 1853, a controversial fugitive slave case, Van Metre v.

4

Mitchéll s demanded his presence. Seven years after his resignation
from the Allegheny County Court, Grier now came to Pittsbilrgh with the
stature of an Associate Justice of the Supreme Co_urt, and, more impor-

- tant, with a definite point of view on the d_ivisive"issue of slavery.

The Pittsburgh Case arose from the flight of two Negro slaves in
April 18L5, from ‘Virginia' to Indiana, Pemnsylvania. Their journey

~ brought them to the house of a man identified as "Mitchell," the defen-

~dant in the case, who was charged with "har’t;ouringi and concealing" them.
Although never prdven,- it was common knowledge that ~~Mitchell wis an o %_

- - active participant in an organized abolitionist group that res ided in

T

‘the aifea. John William Wallace, Jr., the court reporter, claimed that L

the defe_ndant appeared to be "a Friend of the Black “Man."h He -s_poke'-
60

........
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intemperately against Seuthern plante,rs‘ as "kidnappera , dealers in
human flesh, monsters in men"s‘ form, and emissaries of hell," and",
among ~other things, he cautiomned agehts to be careful howbl they inter-
fered with Negroes in Indiana, for they were armed and woni’ld fight.
When' the alleged SIavee' arrived at Indiana they were given in-
"‘s.-'tr'uctions to move into a vacant house on Mitchell's farm, where they
were giveh food, clothing ’ bedding,_‘utensils, and a cow. They were
employed by him on _the farm, and also worked -for the ‘neighboring far-
.;;ners ;5 The rrihney they eamed was used for weapons and ammunition. They
remained on the cie‘_fendant's. farm for four months. Mitchell was aware
- that they were fugitive slaves and that Van Metre, the plaintiff 4in the
A fc.a‘s-fe‘_.:,., owned ‘ch‘em. The townspeople also knew that the workers on the .-
Mitchell farm were slaves, but there was no ev.idence that the defendant
de81red to ",c-ohe-e_a_,li,-'"". :the' f ligiti-vesi s except that he once requested that
his partner f ind:‘ employment for them at a saw mill some distance from
the town so that "they would be out of the way. '!l ;
| The case of Mitchell was not peculiar; many similar cases ap‘peared
in federal courtrooms throughout the country. Yet it afforded the judge,
in fthis case Robert Grier, another opportu.nity to further »expound his
" views on the Fugitive Slave Act, beginning with the basic question of -
- - M“-ext‘raciition.of alleged fugitive slaves. In his charge to the jury, the

Justice etatEd that the extradition of criminals or slaves from one

country to another had generally been considered a matter of comity. and

I ‘not a right. He cited this pfinciple' as 'coming froLn the Jewish Code:

)

1yan Metre v. Mitchell, 28 Fed. Cas.1036,37.(1853).

[y




"Thou sha.lt not deliver unto his master the servant which has escaped

from his master unto thee...." (Deut. xxiii 15), and claimed that the

laws of the United States were assimilated to those of the Jews. There- |

fore, just as_the Jews forbade extraditidn'of escapeés into Judea from
a foreign nation, the United States also would notAdeli§er élaves es-
capiné fromanothér nation. However, above this law of conscience of
the Jews, assimilated<bYthe'United States, stood the Constithtion

which carried'wifhgit certain Obligations of citizens. According to

Grier,“whilenwewnﬁld‘nébxdeliver-up'sla#eseScaping from a foreign
nation, the PGOPleOf'théSeﬁUnited~S£ates, as one pebple,'united under
“a”commongoverﬁment,ﬁhavebound themselves by the great charter of their
Union, todeliveriupslaVes escaping‘frcm;6ﬁezstate'toaanother." Grier
cited ChieffJustiée Tilghman of Pennsylvanié tosubstantiate his phil-
osophy of "constitution above conscience:™

Whatever may be our private opinions on the
subject of slavery, it is well known that our
Southern brethren would not have consented

to become parties to a constitution, under
which the United States have,enJoyed so much
prosperity, unless their pyoperty in slaves
had been secured. This constitution has been
adopted by the free consent of the people of
Pennsylvanla, and it is the duty of every man -
to give it a fair and candid construction and |
carry it into full force and effect.2 o

Grier rejected the defense arguments that the “wholeleéislation
~on the subject of_slave;y is in derogation of human liberty" and that
slavery was merely ?&local institution. Rather, his constitutional

approach led him to the conclusion that his'courtjhust.rule\anxthe o

°Tbid., 1038-39.
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decision in which Justice Grier participated,‘ "notice" was defined as

4 . .
‘b . ’ - : : ) v 3 -
o é . . 6 -

legal que.s tions, and ‘not judge ‘th'e» case on :.the' standards of the Jury's
morality. He ’ therefore, set out to discover the meaning of "conceal-
ing" and harbouring" as expressed in the 1793 Fugitive Slave Act.
(Since the alleged act occurred before 1850 the second Fugltive Slave
Act did not apply in this case)

In the process of hlS argument Grier denounced the Pennsylvania
legislature's passage of a personal liberty law at the past session,
claiming that the law wencouraged; mobs to rescue fugitive slaves, and

encouraged resistance against the reclamation of slaves. More impor-

tant, he reaffirmed his Moore doctrine, stating that for "the honor of

the state" he had to assert that the aim and objective of the 1793 leg-
.is.lation must .hav.e been 'miSrepre_sented. He claimed that one certain
thing was that no p0351ble Pennsylvania legislation could be allowed

to interfere with any act of Congress. Again , Grier's argument was

s1mply that state legislation that interfered with federal fugitive
' |

slave laws was void. Only-sfate legislation that aided the federal
law could be constitutional.
The heart of the case was the decision if Mitchell had "harbored

or concealed" the slaves, after notice that they were fugitives from

- labor. Two major questions presented themselves: first, what was

R
4

meant by "no.tice",;'and second, what constituted“-‘""harboring." "Stare'

decisis" settled the first , for in Jones v. Van Zandt, a Supreme Court "

7

'.'k‘nowledge."" A speclfic notlce , elther oral or written, not given by

o

Van Metre to Mltchell in this case, was not necessary. It Was enough,

v v
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claimed Grier, if the defendant knew that the person he harbored was
a fugitive from la'bor.3

The‘§econd question was‘also; in part, decided.by the Jones v.

Yan Zandt precedent. Grier informed the jury that the "harbouring

made criminal by the 1793 1awlreQuired some other ingredient besides
" "a mere kindness, or charity rendered to the fugitive. The "intention"

or '"purpose" which aecompanied the act had to encourage the fugitive

in desertionﬂof his master, to‘further his escape,'or to impede and
“v,frustrate hisre'elamation.h Or, stated’in?the WOPdS ef»JusticeIMcLean's

opinion in Jones v. Van Zandt:

, | - The act must evince an intention to elude
N s the vigilance of the master, and be calcu-
lated to obtain the object. 5

_hlm, Grler found that the facts strongly'favored the plalntlff He
z . claimed that 1f the uncontested facts of the case were true, then the |
* defendant did shelter and entertain the@slaves-with fullknowledge )
‘that they'were fugitives from labor; jMitchel}'s actions eneounagedf
them to desert their master, and frustratedtheif'arrest.
Although Grier had clearly expressed his anti-abolitionist#iens
-’previously, he always made it a pnactice t0'warnthe jury against bi-

asing their opinion;in cases involving them. In.Van Metre v.IMltchell

% Grier agaln attempted to safeguard the defendant's rights, while maklng

-“-i-——

- 3Jones v. Van Zandt, § How. 216 (18u7)

 bog peq. Cas. 10365 Foko
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‘clear his unalterable conviction t@at'thé law stood above conscience

in cases involving slavery. He insisted that the "fraudulent intent"

required by the Act to constitute illegal harbouring could not be
measured by the religious or political notions of the accused, or by
the correctness or perversion of his moral perceptions. The law,

Grier argued, would not tolerate the excuse of "some men of discorded

understanding or perverted conscience" who thought it "a religious duty

to break the law." An individual connected with any society for the
'purpose of assisting fugitives to éscape their master, by giving shel-
ter and protection to them would be legally liable to the pehaltyhof
the Fugitive Slave’Lawy According;tC-Grier, neither the opinions of
an individual's associates, nor his conscience could be used as an
gxgus;j for the first commitment of all citizens of the United States
awas:tosthe:laWSref the nation. ConsciencehadtO'besubérdinated to
 the’Constitution for the good of the nation. ‘

Grier rebognized the needs for free speéchand assembly3 and.didj

‘not reject their importance in the fugitive slave controversy. In Van

Metre v. Mitchell he told the jury that "with any-opiniohsjof the de-
fendant, you have no concern." Arguing that a méh\may adopt and enter-
4ktain as opinions "whatever~folly likes him," Grier noted that as 1ong

as they remain "oplnlons" a man must go unpunlshed Mitchell was on

Jtrlal for hlS acts, cl@;mfd the Justlce, he had to be Judged "Justly, ,ﬂ'

Wlthout favour of fear"'by'tha court and Jury.6

6Tbid., 1041,
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Wlth all of the facts uncontested and all of the po:Lnts of law ;
explalned by Grier in the manner exposed by hlS own rhetorlc , the -
verdict was precj.lctable.__ Grler, in summing up, loffered' the Jury‘ two
alternatives. First, if there was no intention of encouraging the
eecape of the fugitive or impeding or fruet_rating his fecaptionlior
reclemation_ by his mast_er, the jury was to find for the defendant.

- On the other hand,u if "he has afforded shelter and entertainment to
the fugitive to further his escepe, end_ enabled him to elude the vig-_
ilence'l ofl his master, the jury was to find for the plaintiff the amount
- of five hundred‘ dollafS‘, A c,hoice between the two alternatives ’ how-
ever, had been all but decided by the Judge, and the. jury promptly
chose the lehtttelr'.-‘7

A second fugitive slave case -a-nose~ in Justice Grier's circuit

shortly after the Van Metre v. Mitchell case was decided; the Pemn-

o sylvania Eastern District case of Qliver et al. v. Kauffman et al.

afforded him the opportunity to reaffirm the principles expressed in

the Van Metre case » to reiterate his sentiments concerning the Hanway

trial , to repeat the Moore doctrine » and defend his ruling in Ex Parte

- Jenkins. Oliver V. Kauffman didnot afouse the excitement that its

predecessors did. In fact, the only complete record of the case was
'later found in a Scrap Book of the C:chult Court The lack - of atten- '
t:Lon the case recelved in 1853 , however, is now made up for in 1ts B

provision of arlch 111um1nat‘ion of Grier',s philos_ophy, expreSsed in

“an unus ual atmosphe reﬂ__o:f relative calm when compared to the extraordinary

TIbid., 1042,
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" children of Shadrach S. Oliver of Maryland, who bequeathed his estate,

- and were pursued unsuccessfully by an agent. The slaves were traced

pbl-iticall-y-charged atmosphere that é&rrbunded- many other .fugit'iveg -

 before the 1851 Hariway:frial, and was used by the prosecution in their
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‘slave cases.

The plaintiffs in _(_);liver &t al. v. Kauffman et al. were the

which included twelve slaves, to them upon his death in February, 18L6.

Twenty months latér‘, the slaves escaped from Maryland to Pennsylv,ania , |

claimed, they were harbored by the defendants, Daniel Kauffman, Stephen
Weakley, and Philip Breckbill. The plaintiffs laid damages at twenty
thousand dollars, and the defendants pleaded "not guilty."

Since Olivér v. Kauffman dealt with the same points -of law as

- did the _\_T_gg Metre case, Justice Grier reread his charge to the jury
from that previous opinion. He rei_tera.ted his conviction that the law
~of the land stood 'é,‘igove cons cie’nc:e in cases 'ir;vglving rights guaranteed
by the Constitution. Although warning the jury | againét prejudice in
their "dme'c'_",is ion, Grier's own bias towards the 'grolips‘ th.ch Vehemeritly

attacked him following the Pittsburgh case was not camquflaged. He

si)oke of the "odium attached to the _name of 'Abolitionist' (\whether

,Justly or unjustly,' it matters. not) " He also pleaded With,-th_e jury

not to jeopardize the rights of the Abolitionists, despite their

"insolence" and dis regafd ‘for Southern rights.

T € e eoaam i - o

~ The original trial of the ‘Oliver v. Kauffman case took placé )

argumerit. Grier found it the "unpleasan’g d‘uty' of the court" to ndtice |
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| t-jhi*s,' and proceeded to discuss the part played in the Christiana Riot
by Aholitioni'Sts', stating that the "outrage" was the result of "the
‘seditious and treasonable doctrines diligently taught by a few insane

n8 | | o ” | , ~ | L

fanaticsSeess

In Oliver Ve .Kauffman, Grier also ,atte.m‘ptejd_ to clarify other

clouded issues that had arisen in two years since his controversial

opinion in the Hanwal case. He answered the personal charges that
Brent had made in his widely publioized report to Maryland's Governor
Lowe. He attacked Brent, stating that the trial had been conducted
mostly by the Attorney General, yet the proseoution had wholly failed
in proving that Hanway was guilty of the crime of treason, with which
he was charged. Grier argued that sufficient evidence existed to prove
that a riot and murder had been committed, but the prosecution, not the
judge, failed to indict the rightpersons for '.the proper crime. Grier's
main point in this diScussion was that altho..ug‘h those who interfere with
slaveholder's rlghts must be pu.nlshed a court could not condemn an in-
d1v1dua1 just to appease the South or the state of Maryland. Grier con- |

cerned himself not only with Brent's report , but with other published

Offlclal f"stalt,e‘fments "offensive documents™ as he called them, which he
descrlbed as "nelther a correct exhlbltlon of the good sense and feel-
_ | o _ﬁ’ '1ngs" of the people of Maryland nor "of the legal knowledge and cap-

a01ty of 1ts learned and emlnent bar "’

'.»a...“‘@:‘: 1 vn

8Ollver et al. v. Kauffman et al., 18 Fed Cas657 653 (1853)

\

| 9Ib1d., 659,
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Grier, like mostiNofthernDemocrats, respected the rights of
Southerners‘guéranteed'by'the.Constitutioh,'but rejected.outright

| Southern:eitremistdemands, finding them as unreasonable asiNortherh

| Abolitionist.views; Fearing radical Southern.propagénda that had been
circulated since the Hanway case, would have an adverse influénce on

the Oliver jury, he explained to the jurors that they had to treat

"ignorant and malicious vituperation of fanatics and demagogues,™

 whether from the North or South, with "utter disregard."lo

Finally, after many indications in past decisions of his belief

| ﬁhat the Constitution stood above conscience, Grier finally stated

forthright in Oliver v. Kauffman th;%:

This constitution, and these laws enforcing
it, are binding on"the conscience of every
good citizen and honest man, so long as he-
continues to be a citizen of the United
States or of Pennsylvania, while Pennsyl-
vania continues to be a member of this Union.
Those who are unwilling to acknowledge the
obligations which the law of the land imposes
upon them should migrate to Canada, or some

- country whose institutions they prefer, and
whose institutions do not infringe upon their
tender consciences.ll

.;Grier, therefore, was firmly committed to upholding the law of'slavery,
| only:becausé-it‘was necessary for the preserVatiOn~of the Union. Cerf

‘tainfObligationS'were required from its members, which could not be

'Nlrepudiated.if'itsmembers soughi the benefits of the Union. He acknow-

1edged that the people of Pennsylvania, on the'Whole, opposed the

101bid., 659.
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".institutionhof slavery, and proved their opposition through its aboli-
tion within their borders. But they had to acknowledge the right .of
other states to make. their own institutions, he argued, for the obli-

ws

gatidn of bélohging to the Union imposed upon‘thém a'necessity'to up-
hold the "solemn compact...made with the sister states."12
The credibility of Grier's Unionist argument was enhanced by

another theme, préviously'expreSSed in Moore v. Illinois. Most likely,

he wanted to defend Pennsylvania's sovereignty because of accusations

made by a leading Pennsylvania newspaper that Grier had offended the -

rights of states in Ex Par@g_Jenking,'"A duplication of a major tenet

v

of the Moore doctrine expressed his concern for the rights of the
State:' Grier found it "impolicy'ahd folLY" ofmaking Pennsylvania
"a city of refuge'for the refuse ﬁbpulatidn." He arguedlthat Pennsyl -
vanians«resented the transportation of foreign white'ﬁaupéfs4and crim-

=

inals, and that even the co act(%hat fennsylvania_enbered;into'with

the other states did not compel the state to submit to such a grievance., -

This was not inconsistent, claimed Grier, with aiding the Southern
states of the Union; for when Pennsylvania repelled'fugitives to pro-
tect its own.population-against undesirable immigration, it aided the

'.Southerner's_"covénanted right of reclamation."t3 Grier thought this

------

“who had challenged‘the Jénkins doctrine, but also to SoﬁthernAadyocéteS N

of state rights.

121pi4., 661.

11bid., 661;
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- The case of Qliver v. Kauffman also answered a most basic ques-

~ tion about Justice(3rier:-'was he in favor of, or did he actually

oppose, the"institution of slavery? In his charge to the jury, he
boldly.statedthat"the good citizens of Pennsylvania" Were'Opposed'
to slavery, but they revered the Constitution and laws of their coun-
try. Since one must assume that the Justice placed himself within

the category of "good citizens," he therefore, opposed slavery. But,

~Moral judgments for Grier, could not stand in the way of the law, when

the continuance of the Union was at stake. Since the North had already

. . i B

..... | . compromised, allowing the existence of slavery*aeSpite its actually

moral opposition to the institution, it must be allowed to continue;

B e = ey S e et A et
E: alie 5

otherwise, the-compact:between.the states would crumble. Although
Grier disliked the enslavementrof meh,qhis first obligation was to the
Union. This feeling is best revealed in Grier's praise of individuals
who morally opposed slavesy, yet his demunciation of Abolitionists who
bsoke the law. | ‘

Grier despised all extremists in the nation mainly because of

their potential threat to the"Union. He believed that it was possible
that tﬁe"unfoftunatesubject‘of slaveryﬁkhad."perVerted the moral sen-
~ timents" ofﬂmanw'eitizens, bethih'the-North asd the'South. Slavefy,.
_ Grier claimed, could originate "peculiarnetions" which would be "hos-
~ tile to the stability of this Union." Although he saw the extremism

on both sides as an increasing phenomenon, in 1853 his belief was that

the "morbid epidemie“ had only affected a small number‘éf citizens.




. According to Justice Grier,acﬁiﬁity disruptive to théatability'wt
of the'Uﬁion'was unpatriotic, and the actions of.Abolitionistgroups
fitted»Lnto this category. He obserVéd.that Conventions'ﬁforjpldtting
disunion, for defiling the gf%ves and maligning the memories of the
Patriots of the Revolution, for reviling and denouncing the officers_
of our government! had met with little encouragement from any persons
whoprdfessed to have any regard for "religien, morality, or the law
of the land." If the American aigiéénnywwould follow'the advice of
these Conventions, Gfier'argued;_Civil'waf and bloodshed would surely
follow. He hoped that the "incendiary doctrines," and the apostles’

who madly propagated them would meet especially little success in

‘ Pénnsylvania. There was a great difference between the "friend of <

o

4

theNegfo," who Grier claimad.to admire, and the.Abolitionist. Asso-
ciations of‘philanthropists and trﬁe frienaa of hamanity, he painted
out, existed since the day of Benjamin Franklin. These groups per-
formed‘useful socialehnctions such as to protect the "coioredman"

- from the "oppressive grasp of the kidnapper" andto'"elevate his char-
acter."_ These ﬂfriends of religion»and'humanity," however, ‘"have no
'connection'withthbée unhappy“ag%tatOrS'wh; infest other portions of

the Union, and with mad zeal, are plotting its fuin‘nlh

Concerning the major issue of the case, Justice Grier's inter- =

”.pretation of "harboring and concealing",in.Oliveraz,Kauffman‘went |

™

'éfbeyond thatAof Yangetrez,ﬁMitchell. In the Oliver case, he'brbadenéd

W1pig., 661.
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.  his argnment to include the cons titutionel issue of property 'righté.
He reiied upon the ‘hj'k.“shiiso'rical examples oAf ‘tlr;e ;Tewish.' Code and also. .

" cited cases concerning ‘harboring of_ an apprentice from a maeter’ under
o "A—c«,he' common law. In the latter, 'claimed Grier, "the 1aw gave an action
on the ”Caee to tne master, because it considered it a wrengor injury

't‘o Athe master that his neighbor should encourage or;»protect. his ab-

" sconding apprentice., instead of sending him back th his master." The
Jewish Code, he repeated, did not require that en ‘escaped foreign Slave
be delivered to his master. ‘The conclusion from these two examples was
that if the etates of the Uniﬁed States continued to be independent
;governments, foreign to each other, the etate of Pennsylvania would not

I ‘ be bound to deliver a fugitive slave to another state. But, claimed ‘

Grier, one of the great objects of the Union, which all citizens were
bound to » support, and the Constitution, which was the s upreme law of
the land, was 0 make the people into one nation. He idded that it

R

was well known "that the Southern states would not havé become pa: |

to this Union, but for the solemn compact" of the other states to ! :

‘tect their rights in this species of property.nl>

Since the points of law in Oliver v. Kauffman were the same as

~ those in Van Metre v. Mitchell, the charge to the jury by Justice Grier

~. . in the latter was a repetition of- the former; again, he cited Justice

| ‘McLean'sopinion- in Jones v. Van Zandt., His ~f‘ina.].-Wo'r'ds' in the Oliver

case clearly expressed his confidence in the impartiality of the

1SIbid') 661. | - O S




American.judiciai.syetem, for Grier undoubfedly thought that the
federal Jud1c1ary'was the most capable branch of government to deal
effectlvelyfalth the problem of slavery. Although he was flrmly

)

commltted to the'prlnc1ple that "equal and exact justice should‘be
meted out both gq\master and servant, --to slaveholder and.Abolltlon-
~J.et, 10 Grier felt that the Union depended upon respect for the law
by all members of the compart.

In the Qliver case, conflicting evidence made a decision more

difficult than in the Van Metre case. The jury failed to reach unan-

iimity5 and Justice Grier discharged it. Beyond this failure, the case

revealed a great deal aboit Robert Grier; it presented an opportunity
for him to clearly express the ideal of Unionism, and helps the_hiS-

7/

torian to Better'understand”Why“Grier;voted.in favor of the Dred Scott

decision. His most fundamental commitment was to national harmony;
“Which he strongly;advoeated for twenty-three years as an Associate
Justice. His early Third Circuit Court opinions prpved that he had
neither a particular'bias against‘Negroes;or a peculiar love of the
~oouth, or a great fondness of the institution of alaverj. Rather, in
ﬂthe years of 1ncrea81ng sectlonal confllct (}rler belleved that the

only'p0351b111ty'of keeplng the'Unlon together was for the North to

~ respect the rights guaranteed to the South bY'the COﬂStltutlon* Three' '

'_years later, in Dred Scotth, Sanfordwquer s,vote reafflrmedfthiS-

‘belief.

101bid., 66L.
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ﬁA principle of the Jacksonian faith had been.vidlaféd‘when.thé

United.StatesvSupreme Court decided, against the original pérsuasions
of Associate Justice Grier, to make its broad~rﬁling in the Dred Scott
Case.17 'The}Courf,_ébmposed of seven Democrats, five of them Southern,
had gained respect and dignity in the past two decades under the lead-
ership of Chief Justice Taney, and the,Court appéared to newly elected
,Rresident James Buchanan as an ideal place to dispose of the trouble-

- some, unfesolvedpopular’sovereignty question. ‘Although_GrierjdiSagreed
.ét.first with such an undertaking, urging judiéial restraint,l8 he'finf

| ally:agreéd‘with_BuChanan on the-national benefits~of a judicial deci-

sion concerning the Missouri Compromise. The burden of his participation

in the case was~lafge, but the PennsylVaniagJustice was willing to risk

- his own and the Court's prestige ir? the cause of preserving.the'Union.
Aware that his many Northern critics would attack the Court's Southefn
based decision.and his'participation in it, Grier, néverthelesé, strongly

believed that the federal judiciary could mediate the issues in the case

of Dred Scott v. Sanford satisfactorily. After the prompting of thé
President and other justices, he overcame hiS~initial 6ppositionto the
resolving of a controversial national,slaveacase, ahd'wﬁs convinced ﬁhat
bhé Supreme Court§could reach a suoceéSful conclusion, as he had ménaged
in fugitive slave cases that arose in the Third Circuit Court during the

eafrly 1850's. He had weighed the aitematives carefully before agreeing .

R

4 17For a full comprehension.of”the Dred Scott Case See‘Vincght'C. _5¢ﬁ;;f“\
~ Hopkins, Dred Scott's Case (New York: Atheneum, 1967),and 19 How 469 (1856) = -

18§obert Grier to Jahes_Buchanan;‘February 23, 1857, Dickinson |

’xCollege. N |




to participation in the infamous decis ion, but overcame his reluctance
when convinced of the sincerity of President-elect Buchanan's request -

for his needed assistance. Despite\ hesitations, Grier found it hdiffi..‘ -

cult to turn down the first request of a man of similar party and state
in whom the .electorate had just expressed their confidence.
Buchanan became aware_Of Grier's adamant attitude through his
. Well-known correspondence with Justice Catron. The Tennessee jurist
- ~ informed the President-elect that 'f,he majority of the Court was force,g"l
to decide on .ﬁhe Missouri Compromise question hy the two dissenters,
J ustices McLean and Curtis. Catron was concerned that Grier should not

occupy, "so doubtful a ground " The Pennsylvania Justice, he claimed

had been persuaded "to take the smooth handle for the sake of repose. "19

In conference, Grier dld not explaln his views to the other Justlces,

and Catron, who was attempting to maneuver the Court into a pro-Southern
oec181on, wrote to Buchanan to urge him to 1nform Grler "how necessary
it is --and how good the opportunlty 1s to settde the agltatlon by an
afflrmatlve de0181on of the Supreme Court, the one way or the other."ZO

Catron wanted -to 1nd1r’ectly in‘_f‘luencef(}rier to vote with the Southern

Justlces, because he knew that Gr:Ler would not vote with the South merely

to appease that section. He knew that the oplnlon of the Pres1dent-elect

‘would -be more convincing than the arguments of th_e Other- j‘us tices. . . =

| l9Ph:L11p Auchampaugh, "James Buchanan The Court and the Dred
- Scott Case," Tennessee Historical Magazine, IX (1926), 226,

Buchapan, <Works, X, 16

= James .. . o
in Nenns, The Emerﬁence of Llncoln, p. ll! ST
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Buchanan, conv1nced that Catron's suggestlon'would prove to be
a mutual political beneflt *wrote to Grler, urglng him of the neces-
{Slty of the Court's,deciSion.21 Although Grier had not always,agreédt'
with Buchanan iri the past, he was impressed with the idea that he
could.playma cru01al role in the diffusion 6f a potential polltlcal

'explosiqn4 He viewed the President as the greatest unifying'force in

the nation, and, therefore, put aside his hesitations about ruling on

theiMisSoﬁri Compromise in the Dred Scott Case. He waS'w1lllng to

;?gamble his prestige and the power of the Court to allev1ate the pres-

sure which.Buch?nan claimed had been building in the nation. Although
the Dred Scott decision would activate extremists, especially in the
| North, Grier finally decided that it would be a positive investment
in uniting ‘a nation that had been steadily drifting apart since the

passage of the FugitiVe Slave Act in 1850,

21This letter hasfbeen.Ibsﬁ@ but the.content can be assumed from

the response of Grier to Buchanan, November 23, 1857, Buchanan Papers,
Dickinson College.
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~ They have cast their allegiance and made war
- on their govermment, and are none the less
enemies becausé they are traitors.

Robert Grier
The Prize Cases

CHAPTER V

' THE TRIUMPH OF UNIONISM

In the 1860's, J ustic:e Grier continuedto carry out his deter-
mination to .uphold the Union through strong support of the federal
govermment. During the decade of the 1850's he had come to terms with
the meaning of Unionism, the threat of secessmn, and the def'i 1n1t1on

of treason., But it was not unt11 the beglnnlng of the next decade that

"these abstract concepts took on real 81gn1flcance 5 when the outbreak of

Civil War in the nation tested the principles which he had earlier ex-

“pounded as a federal circuit judge and Associate Justice of the Supreme

. Court. Grier, who faced with the -possibility of the -demise' of the gov-

ernment which he had served for almost three decades. , reaffirmed his
commitment to the ,[')Inion by supporting the wordsand deeds of thoee men
who equally shared 'his sense of duty.

. As .earj.y as December 29, 1860, a few dajs after .'the (South Car-
olina secession convention, Justice‘ Grier revealed that”he had become

dlsturbed by the pol:Lt:Lcal affairs of the natlon, for in the past four

»years the natlon had grown farther apart durlng the Pre51dency of Buch-

-

"anan. He explalned that the s:Ltuat:Lon in the country was gettlng "worse |

| and worse," and he placed the blame for a movement towards anarchy upon

ind




| Buchanan's cabinet. Grier claimed that Buchanan was ,A"wholly unequal »

to »'thye occasion," and judged the men who surrounded the President as .

"enemies of the Union.," In these pronouncements, he did not sound

~ 1ike a man who had been denounced as a prop of the Taney Court, friend | '

of the Southern secessionists, and servant of Buchanan. Rather, he -

' had become increasingly more vocal ‘about his disillusionment with Buch-

anan's _administration, which had grown vvfrom the_early days of his ad-

ministration. His rapport with the executive branch had been shaken

“through the events of the years following the Dred Scott decision.

Grier had voted for the Dred Scott decision, because he believed that

| 3 |
it would have strengthened the faltering Union. Now, he felt that des-

.pit.e.-' the efforts of the judiciary to enable the continuation of the
United States, the executlve branch under Buchanan's leadersh:l.p, had
grossly failed. "We are’ governed by fools and knaves," he wrote a

friend, "and we have not a 'man' for the occasion." The Justice's

__a,.t'tack upon Buchanan and his administration was bitter and personal,

After dining with the President a few days after Christmas in 1860, he

came to the conclusion that the Chief Executive was getting "very 'old'
--very fast." Buchanan's predicament was a combination of having fallen

on evil‘times and confiding in his enemies.~ John B. Floyd Secretary of

- war, was s:Lngled out by Grler as a "traltor and one who has conducted B
'_ hls offlce in a manner to dlsgrace this admlm.stratlon and plunder the |

o country. .'l Floyd a careless and 1neff1c1ent Secretary, had been

'lRobert C. Grier to Audrey H. Smith, December 2'9 , 1860’ "Special
Collections" of the Morris Room, Dickinson College. Grier's primary -

purpose in writing the letter was to try to collect a debt of one
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\ connected dur:Lng hlS four year term Wlth loose deallng and corruption,

Grler thought that through his uneth:Lcal and disloyal practlces, Floyd
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‘had been. plottlng the nat:Lon S destructlon, and saw Buchanan s hesita-

tlon to dlSITllSS the "menaclng 1nd1v1dua1" as a 31gn of the Pre51dent'

‘weakness and lack of ‘commitment to the Union._ Grler conflded that he

'''''

would not be astonished, from what he heard prlvately, if Floyd was
arrested and Buchanan 1mpeached w1th1n the next two months.. He claimed

that due to a lack of leadership in the nation, the cabinet could break

Up within ten days, leaving the country without a government.3

But, Grier only partially attributed the coming national disaster

o

to the Buchanan administration. A more fundamental cause of the nation's

- growing weakness appeared to him to be "extremiam" in both sections of

the country. Although he was unclear about who these fanatics might
have been, he claimed that a conspiracy existed between "the scoundrels
North and South," who were "working together to divide the Union." Dis-

union, he argued, would destroy the mutual benefits of the nation, and

would certainly be followed by "civil war--servile war and ruin and mis-

ery It_q both parties : " The simple solution to ﬂthe problem', according to |

this life-long Democrat, was for the people to rise in their »majority'

~ L(continued) thousand dollars owed to him by a railroad company.
The reason he wanted to precipitate payment was his fear that his next
quarterly salary payment would be the last he would receive from the

| United States Government

2Roy Franklin NlChOlS , The DlS ruption. of American Democra‘gz .
(New York: The Free Press, 1958), p. Ll B =

3grier to Smith, December 29, 1860.
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and rebuke the extremists, or else expect everything to go to ruin.
His own contribution would be made through court deorees in which he

would participate in the months ahead.

Grier's prophecy of disunion shortly thereafter became a reality
w:Lth the outbreak of hostillties between }zhe North and South in 1861.

On October 25, six months after the bombardment of Fort Sumter and
three months following the demoralization of Federal troops at the

 first battle of Bull Run, the case of the Unmited States v. William

Smith came before the Third Distriot Court of the Third Circuit in

Philadelphia where District Judge John Cadwalader -and Circuit Justice
Grier presided. This presented an 1deal opportunity for Grier to ex-
'p-ress his hardened viéws on the indiss oluble nature of the Union, a

concept Andrew Jackson had promoted three decades earlier.

In the case, William Smith, a Confederate privateer, was charged
with the crime of piracy, but Smith's counsel argued his innocence on
the grounds that he acted lawfully under authority granted to him by
the Conf‘ederacy. In his charge to the jury,' Justice Grier disagreed,
and he took the opportunitj to state his convictions concerning inter-

ference with federal authority, upon which he rested his famous opinion

'in the Prize Cases -_tWo years later, In addition to setting forth points -

- of law oon/cerning piracy, Grier'!s opinion reached out to ‘includethe in- |

-In arguing tvhe case, Furman Sheppard, counsel for the defense,

contended that, although property may be violently taken on the high

—, R - R , 0
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seas, i1f it is done by authority of a state in.pfosecution of a war
legainst another state, the persogs action under such authority are

not guiltyﬁof piracy, and cannot be punished as such. The judge

claimed in his charge to the jury that there was no doubt_abbut this

contention, for the definition of piracy was "depredation on or near
the sea without authority from any prince or state."

Grier rejected the implication that Smith was acting for a sov-
ereign power, the Confederacy. He argued that it did not follow that
eVery band of conspirators who combined together for the purpose of
ﬁwerezcitizens or subjects, became 'ipso facto! a separate and inde-
pendent member of the great family of sovereign states. This state-
ment represented a total rejection_of the existence of the Confederacy
as an independent, sovereign authority by the federal court and by
Justice Grier, who concluded "the following{

‘A successful rebellion may be termed a rev-
olution, but until it becomes such it has no
~claim to be recognized as a member of the
family, or exercise the rights or enjoy the
privileges consequent on soverelgnty. o

In October, 1861, Grier did not feel that the southern states' at-

tempted rebellion against the fedefal authorityfofqthe United States

had”been»e succeesful revolution, and therefore fouhd.the~Confederacy

unworthy of legal recognition as a—sovereign power.

 SUnited States v. William Smith, 27 Fed. Cas. 1135. (1861) This -

cese, heard by Grier in the Third Cir Clrcult Court should not be confused

with the Prize Case, a Supreme Court majority oplnlon he wrote two
years. later.
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) Tf'iis raised ythge ques ti.on' in_Grier's | m1nd of ho_w ‘the churts. of
‘the United States should determine the legitimacy of the COnfedefacy."'
He answered the qﬁeétion by stating .that ﬁhen a civil war raged in a
né'tion, and oﬁe pért separated from thé oid government and éstablished
a d'istinc':t govermilent, the courts of the United States had to view such
a éontestéd government as it was viev;red by the legislative and execu-
_tive-branches of the federal govermment. All governmenté, claimed Griér,
were bound by the "law of self-preservation" to suppress insurrections.
Neithe.r the number, nof the power of the insurgents ’who carried on a
civil war against their le'gitim_a‘_té sovereign power entitled them to be
cbns.idered a s_tgte. The. fact that a Civil War' e)}is.ted for the purpose
of suppressing a rebellion was proof to Grier that th_‘e United States
| refysed to accept the right of the So;uthern states ."to be considered
sovereign. Cons’.eqll'eﬁtly, Grier saw his .Coﬁrt's functioz‘;.as the execu-
tion of the laws of the United States, and viewed those in rebellion
as traitors to the;r coun“try. This was .an‘of“fense which Grier had re-
| f.us ed to apply to Abolitionists in the Hanway cas.e a decade earlier,
but one which he did not hesitate to apply to "\thdse who -plunder the
| ¢

- property of our citizens on the high seas as pirates and robber.s,"

The Smith case provided a preview of Grier's greatest decision

“as a Supreme Court Justice. He would not tolerate actual secession

: e

by the Southern States from the Union, and was willing to support an
' unyielding President and Cbngress‘on the crucial issue. As the situ-

ation grew worse in the next two years, Grier prepared for his most

- OIpid., 1136.
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- important contribution to the Uniofi. “The Prize Cases , the product of
~ Grier's génius,. has been chafa@c’terized as the most significant deci-
sion handed,;‘dqwn during the Civil war.! In the majority opinion, he

~ rose above part;isan and sectional politics, and 'emphatically_ forced

his philosophy of Unionism upon the divided nation.

P

The issues of the Prize Cases centered around the events follow-

ing April 19, 1861, a week after the bombardment of Fort Sumter, when '

President Linc»oln, to preverit the South from access to foreign 'markets-,-

" had ordered a blockade of southern ports. It was not until July 13y

1861 » when Congress was in session, that approval of this action was

R T ST AR R SN R Z L

given. During the three months, the United States govermment, as a

<

1 | result of the blockade of the entire Confederate coast line, had selzed

-a number of ships and condemned their contents as prizes. Lincoln con-

tended, however, that the existing conflict was an insurrection and not

a war; therefore, he claimed the Conféderacy could not be recognized as

a belligerent state. He wanted to enjoy the advantage of international

law regarding prizes,e yet deny a state of war existed for other purposes
such as the possible intervention of foreign powers

The political questions presented in the Prize Cases were similar

"in intricaéyand complexity as those which were presented in the Dred

Scott decision. In both cases the | execxitiv,e branch made clear its stand ' o .
on the issues to be decided, and in both cases, although the results
- were favorable to the President_-, the Court's decree was far f'r"‘orﬁ’a‘-unan— -

imous mandate., In the Prize Cases, timing was the most crucial faé;bor T

7Silver, Lincoln's Supreme Court, p. 109. - o
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in determining the final outcome. For in 1862, when iﬁhﬁéspossible

~for the cases to,be’heard; two vacancies existed on the Taney'Court;

' By“1&63, two Lincoln appointees had been added, providing:the;neces-

sary majority that;upheld.his blockade.‘ It was the delaying tactics

of Attorney General Edward Bates that allowed this development'to

occur., Until arguments before the Supreme Court began in the Prize

bvsw O

Cases, two years had.lapsed since the outbreak of hostilities between
ﬁhe North and South. Since there Wwere many prize cases pending'before

the Court, the Court granted permission for the following four cases

"t0 be heard "en bloc'": The Brig Amy Warwick, The Schooner Crenshaw,

The Barque Hiawatha, and The Schooner Brillante. Argument of the

cases continued for almost two weeks. Richard H. Dana, Jr., district
attorney from Massachusetts brilliantly performed for the goverament

and most 1ikely-saved,the government from a catastrophic defeat.8~

It was crucial for Dana to stfike a delicate balance in his argu-

ments to win over at least two justices in addition Tto Justices Noah

Swayne, Samuel-Miller3 and David Davis, all Lincoln'appointeeé'who cer-

‘tainly'would'support the President. He set forth the govermment's major

contention that {E>the power with which you are at war has interest in

the transit, arrival, or existence of a ship, as to make its capture -

one of the fair modes Of\coerciOn, youimay take it.'Whr, according“to |

" the Massachusetts attorney general, was a "state of things," and Con-

gress did not have to declare it. The”President»cduld,exerciSewwar

powers without such a declaration, fdr he has the authority to "repelh_ -'

“Ibid., p. 109; The Prize Cases, 2 Black 635 (1863).
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war with' war.," In doing so ,; the President was exercising the nation's-
rights as a belligerent pewer. | These rights, however, dld not apply
to the Confederacy, for a soverelgn nation's rights were dlfferent B
from those of the .insurgents.9 '

Dana's forceful and logical argument won the support of two

Demo'cratic Justices, Grier and James Wayne, who had V—oted'affirmative

in the Dred Scott case. Both held similar views to the government's
position. Chief Justice Taney, who disagreed with the majority, chose
~ Justice Grier to write the majority opinion, since the three Lincoln 1

| appointees were newcomers to the Court , and Wayne was a Southerner.

Grier's tenure of seventeen years as a loyal member of the Taney Court

hafd earned for him the respect of Taney, and gave him the distinction
of :del‘iirefring an important written majofity opinion in opposition to

the Chief Justice and other justices whom he had so often concurred

w1th on previous crucial votes., Taney absented himself from Grier's

| reading of the opinion, and Justice John Catron, a member of the Taney

Z

- Court since a year after its inception, retired from the bench before

the reading was finished.lo

- Grier's disagreement with the Chief Justice and acquiescence to

b

~ the President's wishes in the Prize Cases was consistent with his ac-
| tions both before and after the case. PrevieuSly, it had been-the" |
| .'Aseoéiate Justice'!s policy to accet arguments 'w-hich' he thought to

pass:.m |

9The Prize Cases S 2 Black 635,\

L1ncoln S Supreme Court, PP 110-11

| | lOSee° New York World March ll 1863, and New York m,
March 11, 1863. |

o A e e T i o

- (1863). - Also cited in Silver,
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favor'continuanoe"of a harmonious union. He attempted throughout the
1850'5 in the fugltlve slave cases to accompllsh thls goal, and in

the Smlth case demonstrated how far he was w1111ng to bend in the

face of open'warfare, to promote unity. By'1863, however, he had be-
come thoroughly convinced that only'iff?he federal government, which
his allegiance'was firmly pledged to byra lifetime of public service,
was victorious could a lasting Union be cemented. Therefore, in the

Prize Cases he rejected the notion that a war must be declared, and

defined'war as "that state in which a nation prosecuteseits right by

vvvvv

Northerner85-he,_too, felt the time hed come for a showdown of polit-
ical and military force. .

'BefOreaddressing himseifrto the particulars of the four cases
appealed before the Court, he explained that two'prop051tlons of law
affectlng the ultlmate deci51on on them had to be dlscussed and de-
cided. Thej'were, first, "Had the President a right tO*institute a
blockade of ports‘in,possessioo of persons in armed rebellionlagainsf
the Government,-on.the principles of’iﬁternational law; as known.aod i
vacknowledged among civilized States?" Second, "Was the property of
persons domlclled or re51d1ng'w1thxn those States a proper subgect of
oathre...on the sea as enemies' property." HlS oplnlonof the former - ; ‘,f
matter was dealt with at 1ength and comprlsed the heart of hlS rullng, ~

the latter received less attentlon. - ‘ o

112 Black 635 , 66 - V o P

T\
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. G-rier answered the first question in the affirmative, c.laiming

that L1ncoln S act.1on was legally correct and supported by the powers

‘denlegated by the Constltutlon to the President as interpreted by pre-
vious "1e_gisilation. He explained:

. He has no power to initiate or declare a war
either against a foreign nation or domestic | L |
State. But by the Acts of Congress of Feb- - &
ruary 28th, 1795, and 3rd of March, 1807, he | , - | |
is author'lzed to call out the mllltla and use
the military and naval forces of the United
States in case of invasion by foreign nations
and to suppress insurrection against the gov-
ernmment of a State or of the United States.l2

Grler further contended that although the President cannot initiate

war, he is bound to accept the challenge without hany special legis-
lative authority: Despiteathe%facf that the hostile party in this
case was a group of states in rebellion, rather than a foreign in-
vader, a state of war existed through a "unilateral" declaration.
The du’cies of the Presidency bound Lincoln to meet with force the

challenge to the United States "in the shape it preSented itself, ,
A

without waltlng for Congress to baptize it with a name; and no name

given to it by hlm or them could change the fact."”

The oplnlon in The Prize Cases of Grler was his personal decla-

| ra;c,ion of war against the So'uth. His concern w_as the "de facto" ex-
| istence of a c1v1l war which began by an 1nsurrectlon agalnst the
'lawful authorlty of the Government Therefore » in his agree'ment ‘with
'the admlnls’cratlon the President had the authorlty to :Lnstlt.ute a

blockade, he also found it necessary to face squarely the fact that . ._

T | - e
2 668 ) % R . ® A e T - o . N o T ‘ o
Ibid., 668. @ o e e
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Atidn.on.the<existence of a civil war. He argued that when the Courts

administratibn the privilege of calling the conflict merely .an insur-

war existed. His rationale was bolder and more imaginative than his
. o . %

“opinion in the United States v. William Smith:

A civil war is never solemnly declared; it
becomes such by its accidents — the number,
power, and organization of the persons who
originate and carry it on. When the party
in rebellion occupy and hold in a hostile
manner a certain portion of territory; have
declared their independence; has cast off

_their allegiance; have organized armies;
have commenced hostilities against their
former sovereign, the world acknowledges
them as belligerents, and the contest a
'war',13

Grier used common law, as well as common sense, to justify his posi-

- of Justice cannot be kept open and the regular course of justice is N f

Vinterrwpted by révolt, rebellion, of insurrection, by the sages of

| o | y |
common law, civil war exists. Concurring with this fact, Grier found

tﬂatvthe very proclamation of a blockade was "itself official and con-
clusive evidence to the'Courtthat as£ate of war existed'whi¢h de-
mahded.and-authorized a recourse tossuch-ameasﬁre,under'the circum-
stances'peculiar to the caSe."

'ThéAssociate Justicé-alsoﬁsettledthe‘question of ﬁhéconflict“
thatfmight have'arisen as to thebelligerentcrightsofsovereignty"'

that the Confederacy migh£ have had in wartime. He had denied to the

U

rection, and_he»labeled'the struggle a "war;" Hoﬁ%?er,"he further  -

cohcluded.that "it'is'not necessary thgt thefindependence of the;,' 

I

I
——

13Tbid. 6.
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revoltedfpﬁﬁvincegorfStéte“be acknowledgéd in-drder'to constituﬁefit

a party belllgerent in a war accordlng to the laws. of natlons." He

refused to have the Government's.power's crippled'by'"subtle defini-

tions and ingenieus sophisms" through the "technical ignorance qf the
existence of war." He viewed the conflict as "the greatest civil war

known in the history of the human race," and feared the human conse-

- quences resulting from it. The compassion for all of his countrymen,

both North and South, is reflected in his decision, and certainly was
a consideration in his mind. It was bniy necessary to concede bo the

Confederacy the belligerent right of exchanging prisoners to "mitigate

- the cruelties and misery producedbby'the'scourge'of war."

., On the second question of "enemy property," Grier again upheld
'thgfadministration's-basic contention. He argued that in organizing
their rebellion, the Confederate South "acted as States" and claimed

sovereignty over all persons and property within their'limits;'this

" claim would be decided-by the wager of battle. He regarded the terri-e

'tory'andwports-bf‘the”SOuth.as held in'hosﬁii{ty to the "General”Gev-

- ernment," end,contended that the Confederacy "is no loose, unorganized

insurrection"'without boundary or poSSessions. Rather, Grier explained

" that 1t had a boundary marked by a line of bayonets, south of whlch.was

3

the enemies' terrltory, because an "organlzed hostlle, and'belllgerent |

power" claimed and held the terrltory; Therefore, he reaChed the con-

clusion that all persons residing within this territory whose property

'may'have been used to increase the revenues of the hostlle power could-'

————-

be treated as that of enemles. They'had cast off thelr alleglance and,”er7';'

\
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“therefore had tobe_oonsideredas enemies and traitors by the United
;States Government¢ Finally, he stated that whether property be iiable
tocaptnreas "enemies'-property" did not depend on the pefsonalalleg-
liance of the owner. Rather,‘ .
A It is the illegal traffic that stamps it as -
'enemies' property'. It is of no consequence

whether it belongs to an ally or citizen. The .
owner, 'pro hac vicesy*.is an enemy.

:Having set forth the principles of law in the Prize Cases, Jus-
tice Grier simply applied them to the facts of the cases, reaching
similar conclusions in all four. Since the claimants of The Amy War-

wick were all Virginia residents, the contents of the ship, when seized,

constituted legal prize. The Brillante, The Hiawatha, and The Crenshaw
were ali condemned for attempting to navigate through the blockade.
The dissenters, Teney5 Catron, Cliffondlwand,Nelson all concluded

that until the act of Congress on July'lBoonly'an insurreotion”eXisted.
ﬂThefdissenbingfopinion,'written by Nelson concluded that the conflict

£ rom April to July was a'"personal'war" of’President LincOln,\who should
h&V@'WaitedlfOr a declaration of'war'frmm the4Congress. They argued °
that no oltlzen"can be punlshed in hlS person or property'unless he

has commltted some offense agalnst a law of Gongress passed before the

act‘was comn}ttedzjwhlch'made_lt,acrime, and defined theipunishment."157;\

 Despite the vigorous protest of the minority, the 1°udeStvand,

. cleerest‘voiceofthefPrize.Caseswas~that“of JuSticeiGrier; ’His:u'

lth:Ld. , 674,

lsIb:Ld., 690
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devotion to the Union, expressed on numerous, previous occasions was
reaffirmed in the greatest judicial crisis of the Civil War. His vote

and opinion played a crucial role in a decision that "reinvigorated a

 nation that had seen much tragedy and defeat for two long years." Sil-

EY

ver argues that "a defeat at the hands of the Court atgtﬁis,time'would

have shattered the morale of the Union." He regards.Grier*and the four

'*justices who concurred in his majority opinion as "men whese devotion

16

to the Union succored it during this time of unparalleled challenge."

Robert Grier served the nation in a difficult and troubled time,
yet he never qugot his basic mission. Throughout the 1850's, as the
sectional crisis continued to grow, he attempted to use his authority -

as an Associate Justice of the Supreme Court and Circuit Court Justice

to relieve the nation of some of the frustrations it had been'exper-

iencing. The duties he performed in the Third Circuit in adjudicating
issues of the fugitive slave acts were important not only in the state
of Pennsylvania, but also in the nation. His greatest decision, The

Prize Cases, demonsﬁrated the commitment‘tO'which'he had adhered for

the previous decade. This allegiance was neither pledged to a political

GQ%%EiEi:iOn or to any one section of the country. Rather, Grier stood

for the nion, as Andrew Jackson did in the 1830's. Afforded the tenure

e s

~ affect his crucial decisions; his philosophy of Unionism represented an

eXtensionof.AndreW'Jacksonﬁs interpretation of the concept expressed

during the Nullifiéation Controversy. In a much greater political

 16Silver, Lincoln's Sugreme Court, pp. 110-11,

-of a*positibn in the federal judiciary, political4conSiderations-did not




. .

conflict, Justice Grier withstood the temptation of loyalty to only

the party which he owed the fortune of his high position. Instead,

" he supported President Lincoln in 1863, as he had supported the fug-

itive slave acts during the 1850's, and the wishes of President Buch-

anan in 1856. He resented the attempts of any citizen who contributed

to disunibn-—l\]ortherner, Southerner,,Abolitionist , fire-eafge/r{ or pol-
itician of either pafty. He personally disagreed with the institution
of slavery, but subordinated his personal, moral, and political views

to the constitutional obligation, which he felt bound all citizens of

v\v\:\?'/
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