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INTRODUCTION

In the political and legal debate over same-sexiage, references to
the rights (or benefits or privileges) and respbitises (or burdens or
obligations) associated with marriage constitutkeg weapon in the
rhetorical battld. Most of the focus, however, has been on the “sight
side, particularly the 1,138ederal and countless additional state rights
associated with marriage. A pair of recent newsphgadlines, however,
got me thinking about the responsibilities sidéhef ledger, specifically,
that of fidelity to one’s spouse.

? In the last century, the color lavender has combeet associated with homosexuality.
However, given the somewhat Victorian slant of subject matter of this Article, it might
alternatively be titled’he Green Lettergreen being the color associated with homosetyuali
Victorian EnglandSeeDIDIER ERIBON, DICTIONNAIRE DESCULTURESGAYS ETLESBIENNES317,488
(2003); WAYNE DYNES, HOMOLEXIS: A HISTORICAL AND CULTURAL LEXICON OFHOMOSEXUALITY 33
(1985); WiLLIAM STEWART, CASSELL'S QUEER COMPANION: A DICTIONARY OF GAY LIFE AND
CuLTURE 107, 143 (1995).

® With apologies to NTHANIEL HAWTHORNE, THE SCARLET LETTER (1850).

* Jeffrey & Susan Brotman Professor of Law, Unsigrof Washington School of Law. |
wish to thank Gabe Verdugo and Trinie Thai-Parketteir valuable research assistance, as well
as Professors Helen Anderson, Karen Boxx, Mary Ban,Hardisty, Maureen Howard, Mike
Townsend, and Kathryn Watts for their valuable inpu

1. See, e.gGoodridge v. Dep’t of Pub. Health, 798 N.E.2d 948 (Mass. 2003); Lewis v.
Harris, 908 A.2d 196, 224 (N.J. 2006).

2. Sed_etter from Barry R. Bedrick, Assoc. Gen. Counkke§. Gen. Accounting Office, to
Henry J. Hyde, Chairman, Comm. on the Judiciaryud¢oof Representatives (Jan. 31, 1997),
available athttp://www.gao.gov/archive/1997/0g97016.pdf; Lefrem Dayna K. Shah, Assoc.
Gen. Counsel, U.S. Gen. Accounting Office, to Bifist, Majority Leader, U.S. Senate (Jan. 23,
2004),available athttp://www.gao.gov/new.items/d04353r.pdf.

3. See, e.glnreMarriage Cases, 183 P.3d 384, 418 (Cal. 2008)|dByit. Guillory, 7 So.
3d 144, 147 (La. 2009). In some ways, of courseditide between rights and responsibilities is an
illusory one, particularly in this context, for tfigp side of the responsibility to be faithful tme’s
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The first headline was about a bill introduced ieWNHampshire to
repeal its 200-year-old law defining adultery asieinal offense’. The
second was about a forthcoming study finding thedratrivial percentage
of individuals in same-sex relationships have sexside of those
relationships. These two headlines, coupled with the knowledgeNew
Hampshire had recently become one of a handfubtésin which same-
sex marriage was recognizedhised the following question in my mind: to
what extent do laws that provide criminal penalbegivil damages for
adultery or other torts related to marriage (ot ttherwise make acts of
adultery a relevant consideration, such as fawdetalivorce) apply to
same-sex couples who enter into a marriage ouitstional equivalent,
such as a civil union or a domestic partnership?

As | began to explore the issue, starting with ckse in New
Hampshire, | came across a recent case from theHéempshire Supreme
Court in which the court held that a husband—whoe#e had sexual
relations with another woman—was unable to obtdauli-based divorce
from his wife on the ground of adultefyThe court—relying in part on
cases interpreting the state’s criminal adulteagus¢ and in part relying on
a dictionary—held that the term adultery refersdibal sexual intercourse,
which requires the insertion of a penis into a magbetween a married
person and someone other than his or her sfoBsee that definition
necessarily requires the involvement of a man ameb@an, the court
concluded that same-sex sexual conduct could mewstitute “adultery”
as that term is used in either the divorce lawshercriminal adultery
statute’ Indeed, so narrow was the court’s definition aflgety that non-
coital sexual conduct between two people of thesje sex, such as oral
sex, likewise did not count as adult€r§a holding that no doubt clashes
with what most married people would view as ady)t&r

spouse is the right to have your spouse remainfteito you.

4. Evan Buxbaum & Edmund DeMarciNew Hampshire Eyes Repealing Law on Adultery
CNN.com, Jan. 13, 2010, http://www.cnn.com/2010/@RI01/12/adultery.vote/index.html. Prior
attempts to repeal the law have failed by narrowgina. SeeMartin J. SiegelFor Better or for
Worse: Adultery, Crime & the ConstitutioB0 JFAMm. L. 45, 49 (1991-1992). The bill introduced
in 2010 likewise was not ultimately enacted intw.la

5. SeeScott Jamedvlany Successful Gay Marriages Share an Open S&EMLTIMES, Jan.

29, 2010, at Al7available athttp://www.nytimes.com/2010/01/29/us/29sfmetro Intm

6. SeeH.B. 73, 2009 Gen. Ct., 161st Sess. (N.H. 2009).

7. In re Blanchflower, 834 A.2d 1010, 1010-12 (N.H. 2003).

8. Id. at 1011.

9. Id. at 1012.

10. Bethany Catron, Case NolteYou Don’t Think This is Adultery, Go Ask YoupGge:
The New Hampshire Supreme Court’s Faulty Interpiateof Adultery inn Re Blanchflower834
A.2d 1010 (2003)—Grounds for a Fault Based Divp8&U.DAYTON L. REV. 339, 346 (2005).

11. SeeLaura W. MorganWhat Constitutes AdulteryPam. L. CONSULTING, Dec. 2003,
http://www.famlawconsult.com/archive/reader200312li{*No married person thinks that his or
her spouse is adhering to the marriage vows when $lge engages in intimate sexual acts such as
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Although the case did not involve a married samesmiple, the
implication of the decision for married same-sexupmles in New
Hampshire is clear: their sexual relations withsthother than their spouse
do not count as adultery (unless they happen te haexual affair with
someone of the opposite sex that includes vagiteidourse). Nor did the
New Hampshire decision turn out to be an isolateel ®ecisions from
several other jurisdictions confronted with theisgmostly in the divorce
context) likewise held that same-sex sexual agtiddes not constitute
adultery™® In contrast, decisions from numerous other juctsoiis point in
the opposite direction, holding that same-sex exargal sexual relations
constitute adultery®

In this Article, | explore the division in the casiover the question of
whether same-sex sexual conduct constitutes agutteiour contexts:
(1) criminal adultery prosecutions, (2) fault-badesbrce actions, (3) civil
tort actions for interference with the marital tedaship, and (4) murder
cases raising a provocation defense based on aepact of adultery.

In so doing, | arrive at the following conclusiof#st, as illustrated in
Part |, there is a significant overlap betweerestéttat recognize same-sex
marriage and states where adulterous conductadlyeglevant, making
this more than an interesting theoretical exer&s=zond, Part Il shows
that those decisions holding that same-sex condioes not constitute
adultery do so on the basis of outdated precedeatsely on a gendered
concept of adultery that treats sexual dalliancgsnen and women
differently, as well as on heteronormative stagutegimes in which same-
sex adultery and opposite-sex adultery were pudidifeerently because
all sexual activity between individuals of the same was considered
unlawful. Third, Part lll demonstrates that theipphrguments in favor of
maintaining any of these bases for criminal and leability (and there are
certainly valid arguments against their maintenpapply with equal force
to same-sex couples and same-sex conduct as thay lueterosexual
couples and conduct. And fourth, the same equgtitciples that have
resulted in the extension of the right to marrgdme sex-couples likewise
require the application of adultery laws and relatectrines to same-sex
couples and same-sex conduct. Indeed, a failuaeppdy them in those
contexts devalues same-sex relationships and peatpst antiquated,

oral or anal sex with another person.”).

12. See, e.gPeople v. Martin, 180 Ill. App. 578, 578 (App. €A13);H. v. H., 157 A.2d
721, 726 (N.J. Super. Ct. App. Div. 1959); W. v.,\226 A.2d 860, 861-62 (N.J. Super. Ct. Ch.
Div. 1967); Cohen v. Cohen, 103 N.Y.S.2d 426, 487{3up. Ct. 1951); Anonymous V.
Anonymous, 2 Ohio N.P. 342, 342 (C.P. 1895); Glazélaze, 46 Va. Cir. 333, 334 (Cir. Ct.
1998).

13. See, e.gPatinv. Patin, 371 So. 2d 682, 683 (Fla. 4th ®&9); Owens v. Owens, 274
S.E.2d 484, 485-86 (Ga. 1981); Menge v. Menge t9d 700, 702 (La. Ct. App. 1986); Dunn
v. Contributory Ret. Appeal Bd., 705 N.E.2d 116762 & n.2 (Mass. App. Ct. 1999); RGM v.
DEM, 410 S.E.2d 564, 567 (S.C. 1991).
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negative stereotypes about gay people, as arguatinV. As ironic as it
seems, despite decades of litigation to get theemwrent out of the
bedrooms of gays and lesbians, this Article coresuithat principles of
equality on the bases of gender and sexual orienta¢quire that the
private sexual conduct of gays and lesbians badett upon to the same
extent as their heterosexual counterparts.

|. THE LEGAL RELEVANCE OFADULTERY TODAY

Just as at one point in time every state in theddnbtates had a law
criminalizing sodomy? so too at one time did virtually every state ia th
United States have a law criminalizing adultEnind while many states
repealed their laws criminalizing sodomy and aduylie the latter half of
the 20th Century, today twenty-four states andtteies still have statutes
on the books making it a crime to commit adult@rgignificantly more
than the thirteen states still criminalizing sodoatythe time the U.S.
Supreme Court issued its decisibawrence v. Texas$ striking down
Texas’s sodomy law as applied to private, consdrsaiabetween two
people of the same sé&X.

Moreover, while one might be tempted—based on deigiintonin
Scalia’s apocalyptic warning in hiswrencedissent”—to conclude that
the decision spelled the death knell for adulteryd, courts have, with
virtual unanimity, upheld adultery laws’ constitutality posttawrence®

14. Bowers v. Hardwick, 478 U.S. 186, 192-93 (1986

15. SeeGeoffrey May,Experiments in the Legal Control of Sex Express&nYALE L.J.
219, 219 (1929); Marvin M. Moor&he Diverse Definitions of Criminal Adulte80 U.KaN. CiTy
L. Rev. 219, 222 & n.20 (1962).

16. SeeALA. CoDE § 13A-13-2 (2010); Aiz. Rev. STAT. ANN. § 13-1408 (2010); @0. Rev.
STAT. § 18-6-501 (2010); IA. STAT. § 798.01 (2009); & CoDEANN. § 16-6-19 (2010);0aHO
CoDEANN. § 18-6601 (2010); 720Q.U. Comp. STAT. 5/11-7 (West 2010); AN. STAT. ANN. § 21-
3507 (2009); Nb. CoDEANN., CRIM. LAw § 10-501 (2010); Mss. GEN. LAWSANN. ch. 272, § 14
(West 2010); NtH. Comp. LAWS ANN. 88 750.29 to -.30 (West 2010);Md. STAT. ANN. § 609.36
(West 2010); NMbs. CoDE. ANN. § 97-29-1 (2010); N.HRev. STAT. ANN. § 645:3 (2010); N.Y.
PENAL LAw 8 255.17 (McKinney 2010); N.GSEN. STAT. § 14-184 (2010); N.DCeNT. COoDE
§ 12.1-20-09 (2010); KA. STAT.ANN. tit. 21, § 871 (West 2010); P.Raws ANN. tit., 33, § 4147
(2009); R.1.GEN. LAws § 11-6-2 (2010); S.CCobDEANN. § 16-15-60 to -70 (2009);14H CobE
ANN. 8§ 76-7-103 (LexisNexis 2010);A/CoDEANN. § 18.2-365 (2010); W. STAT. ANN. 8 944.16
(West 2009).

17. 539 U.S. 558 (2003).

18. Id. at 578-79.

19. See idat 599 (Scalia, J., dissenting).

20. SeeBeecham v. Henderson Cnty., Tenn., 422 F.3d 372(&"h Cir. 2005) (expressing
doubt that its earlier decision upholding the citaonality of adultery statutes against a due
process challenge was alteredUawrencd; Lowe v. Swanson, 639 F. Supp. 2d 857, 871 (N.D.
Ohio 2009); U.S. v. Brown, No. 200201647, 2005 WA82094, at *3—4 (N-M. Ct. Crim. App.
Sept. 14, 2005); U.S. v. Orellana, 62 M.J. 595, 888/. Ct. Crim. App. 2005) (relying both on
the fact that in the military context, adulteryhermful to good order and discipline but notingals
that it preserves marriage®ut seeThong v. Andre Chreky Salon, 634 F. Supp. 2d 46446

http://scholarship.law.ufl.edu/flr/vol63/iss1/3
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In addition, as Professor Mary Ann Case has penrglgsargued, the
Lawrencemajority’s statement that, as a general rule, staanot regulate
private sexual behavior “absent injury to a persoabuse of an institution
the law protects™ leaves ample room for states to criminalize adyilte

Contra to the way many others have read the tedd, not
take theLawrencemajority’s reference to the continuing
potential legitimacy of the State’s authority “tefshe the
meaning of the relationship or [to set] its boumekrif there
would otherwise be “abuse of an institution the faatects”
to be intended to address the problem of same-senage.
Like so much of the rest of the majority’s pro$es passage
is admittedly obscure, but my best guess is tleataference
is instead to something akin to the likely contimguvalidity
of laws prohibiting bigamy and adultery, which t@seen as
abuse of the institution of legal marriage even nhe
extraordinary circumstances such as spousal coakantthe
acts to take place “absent injury to a persgn.”

Indeed, post-awrence evensodomyaws can be and still are enforced,
so long as they are not enforced in settings thetlve the sort of private
consensual conduct at issueLiawrenceitself. After all, theLawrence
court was careful to distinguish the case befof®ih other situations:

The present case does not involve minors. It doesolve
persons who might be injured or coerced or whsduated
in relationships where consent might not easilydbased. It
does not involve public conduct or prostitutiondttes not
involve whether the government must give formabggition
to any relationship that homosexual persons seekter>

Thus, post-awrence courts have relied on this languagéawrence
to uphold the application of sodomy laws in caseslving soliciting
sodomy in publi¢* engaging in sodomy with minof3,and to acts of

(D.D.C. 2009) (suggesting that the logic lafwrence as interpreted in a case striking down
Virginia fornication statute, might apply to aduitestatutes, reasoning that both involve “private
sexual conduct between two consenting adults™ fiqgoMartin v. Ziherl, 607 S.E.2d 367, 371
(Va. 2005))).

21. Lawrence 539 U.S. at 567 (majority opinion).

22. Mary Anne Cas®f “This” and “That” in Lawrence v. Texas, 20038 CT1. Rev. 75,
140-41 (quotind.awrence 539 U.S. at 567).

23. Lawrence 539 U.S. at 578.

24. SeeState vThomas, 891 So. 2d 1233, 1237 (La. 2005); Sings@ommonwealth, 621
S.E.2d 682, 685-88 (Va. 2005).

25. See, e.gU.S. v. Banker, 63 M.J. 657, 65961 (A.F. CtnCrApp. 2006)InreR.L.C.,
643 S.E.2d 920, 925 (N.C. 2007); McDonald v. Comweaith, 645 S.E.2d 918, 924 (Va. 2007).
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sodomy in the military between superior and infedfficers®®

Nor are adultery statutes as “dead-lett€r'as they are sometimes
thought to be. In the military today, prosecutitorsadultery are relatively
frequent® And as recently as 2010, officials in New Yorkested and
indicted a woman on charges of adult€rindeed, courts view the risk of
criminal prosecution for adultery as sufficientjustify upholding the
invocation of the privilege against self-incrimiiwat when a witness is
asked about adulterous conduct in a civil actfon.

Moreover, setting to one side criminal prosecutimn&dultery, there
are numerous other ways in which the law deemgerduis conduct to be
legally relevant. First, despite the fact that todkstates offer some form
of no-fault divorce thirty-four jurisdictions still provide the optioof
seeking a fault-based legal separation or divérMoreover, some states
and territories use adultery as a factor in deteimgispousal suppdrtor

26. SeeU.S. v. Marcum, 60 M.J. 198, 200, 206 (C.A.A.F. 20

27. Siegelsupranote 4, at 49 (quoting &bEL PENAL CoDE § 213.6 (1980)).

28. Wittv. Dep'’t of the Air Force, 548 F.3d 128480 & n.35 (9th Cir. 2008) (Kleinfeld, J.,
dissenting from denial of reh’g en banc).

29. SeeEamon McNiff, Woman Charged with Adultery to Challenge New Y arnk, IABC
News, June 8, 2010, http://abcnews.go.com/TheLaw/wouoferged-adultery-challenge-york-
law/story?id=10857437; Michael Sherid&/oman Caught Having Sex in Park, Charged with &guiin
New YorkN.Y.DaLy News June 8, 2010, http:/Awwwv.nydailynews.com/newsnali2010/06/08/2010-06-
08_upstate_woman_charged with_adultery _after_lestvdnaa_public_park.html.

30. See, e.gCorreiav. Correia, 877 N.E.2d 629, 634 n.8 (Magp. Ct. 2007); S.K. v. LK
No. 203247-2008, 2010 WL 1371943, at *11 (N.Y. SOp.Mar. 29, 2010).

31. See generallyimothy B. WalkerFamily Law in the Fifty States: An Overvie® Fam.
L.Q. 417, 439-40 (1992) (surveying the differemteas of no-fault divorces amongst the states).

32. SeeALA. CopDE § 30-2-1(a)(2) (2010); BaskA STAT. § 25.24.050(2) (2010);Az. Rev.
STAT ANN. 8§88 25-903(1), 904(1) (2010);RrK. CobE ANN. 8§88 9-11-808(a)(1), (b)(1), 9-12-
301(b)(4) (2010); ONN. STAT. 8§ 46b-40(c)(3) (2010); B. CoDE ANN. tit. 13, 8§ 1503(6),
1505(b)(2) (2010); ®. CobEANN. 8 19-5-3(6) (2010); 19 &M CobDE ANN. § 8203(a) (2010);
IDAHO CODE ANN. § 32-603(1) (2010); 75@u. Comp. STAT. ANN. 5/401(a)(1) (West 2010);AL
Rev. STAT. ANN. § 9:307(A)(1) (2010); k. Civ. CoDEANN. art. 103(2) (2010); M REev. STAT.
ANN. tit. 19-A, § 902(1)(A) (2010); M. CoDEANN., FAM. LAw § 7-103(a)(1) (2010); kbss. GEN.
LAaws ANN. ch. 208, § 1 (West 2010); ibs. CoDE ANN. § 93-5-1 (2010); M. ANN. STAT.

§ 452.320(2)(1)(a) (West 2010); N.Rev. STAT. ANN. § 458:7(l) (2010); N.JSTAT. ANN.

§ 2A:34-2(a) (West 2010); N.MSTAT. ANN. § 40-4-1(C) (West 2010); N.XDom. ReL. LAw
§8 170(4), 200(4) (McKinney 2010); N.GEN. STAT. § 50-7(6) (2010); N.DCeNT. CoDE § 14-05-
03(1) (2010); @io Rev. Cobe ANN. 88 3105.01(C), 3105.17(A)(3) (LexisNexis 2010kL®.
STAT. ANN. tit. 43, § 101 (West 2010); 2. CONS. STAT. ANN. 8 3301(a)(2) (West 2010); P.R.
Laws ANN. tit. 31, 8 321(1) (2007); R.GEN. LAws § 15-5-2(2) (2010); S.CoDEANN. § 20-3-
10(1) (2009); S.DCoDIFIED LAWS § 25-4-2(1) (2010); ANN. CODEANN. § 36-4-101(a)(3) (2010);
UTAH CoDEANN. 8§ 30-3-1(3)(b) (LexisNexis 2010);1VSTAT.ANN. tit. 15, 8§ 551(1) (2010); M.
CoDEANN. § 20-91(A)(1) (2010); WWA. CoDEANN. § 48-5-204 (LexisNexis 2010).

33. SeeFLA. STAT. § 61.08(1) (2010); & CoDEANN. § 19-6-1(b) (2010); S.CoODEANN.

§ 20-3-130(A) (2009); W. Cobe ANN. § 20-107.1(E) (2010); W.MCoDE ANN. § 48-8-104
(LexisNexis 2010).
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property divisiof* upon divorce, as a basis for denying inheritance
rights° or as a basis for deeming someone unfit as artimdqgarent?®

In addition, a handful of states permit a personsespouse commits
adultery to bring a tort action for “criminal cormgation” against the third
person with whom his or her spouse committed aduife

Furthermore, a recognized “heat of passion” defeasa charge of
murdering one’s spouse or paramour—which will tgflic reduce the
crime to voluntary manslaughter—is either finditgrm in the act of
adultery, recently being informed of their act afultery, or in some
jurisdictions, having reason to believe that thesnmitted adultery®

Finally, there are other, unusual ways that a hanaf laws take
adulterous conduct into account. Allowing adultéoyoccur in your
massage parlor will result in the loss of your nagssparlor license in
Alabam&® while hiring an adulterer to serve liquor will c&ua bar in
Kansas to forfeit its liquor licensé.

Given the common Puritanical roots of both adullexys and laws
criminalizing homosexual conduttit is perhaps not surprising that most
of the nearly two dozen states with laws criminatizadultery neither
permit nor recognize same-sex marriages, civil mgsiocor domestic
partnerships. On the flip side, many of the st#tes$ provide for legal
recognition of same-sex relationships no longeelalultery laws on the
books.

Yet, there remain a handful of states, mostly e nbrtheast United
States, that both provide legal recognition of saeerelationships and
that criminalize adultery. Two states that pernaiing-sex couples to
marry—Massachuseffsand New Hampshif&—criminalize adultery?

34. Seel9 Guam CoDEANN. § 8411(a) (2010).

35. SeeDEL. CODEANN. tit. 25, § 744 (2010)ND. CODEANN. § 29-1-2-14 (West 2010);K
REV. STAT. ANN. § 392.090(2) (West 2010); DIANN. STAT. § 474.140 (West 2010); NSrAT.
ANN. 88 3B:28-15, 3A:37-2 (West 2010); N@EN. STAT. § 31A-1(a)(2) (2010); @o Rev. Cobe
ANN. § 2103.05 (LexisNexis 2010); P.Raws ANN. tit. 31, § 2261(5) (2007).

36. See750 L. Comp. STAT. ANN. 50/1(D)(j) (West 2010).

37. Caroline L. Batchelor, Commerkalling Out of Love with an Outdated Tort: An
Argument for the Abolition of Criminal ConversationNorth Caroling 87 N.C.L. Rev. 1910,
1915 n.35 (2009) (identifying Hawaii, Kansas, Maihississippi, Missouri, North Carolina,
Tennessee, and Utah as states that continue tgrieedhe tort).

38. See2 (HARLES E. TORCIA, WHARTON'S CRIMINAL LAw 8§ 165 (15th ed. 1994Fee
generally Susan D. RozelleControlling Passion: Adultery and the ProvocatiorfBnse 37
RuTGeRsL.J.197 (2005) (discussing competing rationalegHterprovocation defense).

39. A.CobDE §8 45-2-40.10, -13-41(k) (2010).

40. Kan. STAT. ANN. 88 41-2601(n), -2610(b) (2010).

41. See, e.g.William N. Eskridge, Jr., Hardwicknd Historiography1999 UlLL.L. Rev.
631, 647.

42. SeeGoodridge v. Dep't of Pub. Health, 798 N.E.2d 9948 (Mass. 2003).

43. N.H.Rev. STAT. ANN. 8§ 457:1-a (2010).

44. Mass. GEN.LAWSANN. ch. 272, § 14 (West 2010); N.REv. STAT. ANN. § 645:3 (2010).
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Another three states that, while not permitting ea®x couples to marry,
may or do recognize same-sex marriages performed festte—New
York,* Rhode Island® and Marylan§’—likewise criminalize adulter§?

Moreover, four states that permit same-sex coupbesnarry—
Connecticuf® Massachusetts, New Hampshire, and Ver cognize
adultery as a ground for divoréeln addition, New Jersey, which permits
same-sex couples to enter into civil uniGhsecognizes adultery as a
ground for seeking dissolution of a civil unidtPlus, the three states that
may or do recognize same-sex marriages performedfaiate—New
York, Rhode Island, and Maryland—Ilikewise recognahiltery as a
ground for divorc&? A fourth state, New Mexico, which has no statute o
constitutional amendment explicitly refusing to aguize out-of-state
same-sex marriages,likewise recognizes adultery as a ground for
divorce®

Furthermore, the “heat of passion” defense to agehaf homicide
based on the discovery that one’s spouse has comdmadultery is
recognized in some form in virtually every jurisiie in the United States
that permits same-sex couples to mafrgs well as in nearly all of the

Indeed, Massachusetts has a second, most unusuahléhe books that provides that persons
divorced from one another who thereafter cohabaatdusband and wife or live together in the
same house are guilty of adulteBgeMAass. GEN. LAws ANN. ch. 208, § 40 (West 2010).

45. Martinez v. County of Monroe, 850 N.Y.S.2d)7443 (App. Div. 2008).

46. Letter from Patrick C. Lynch, Attorney Gen.|.Ro Jack R. Warner, Comm’r, R. |. Bd.
of Governors for Higher Educ. (Feb. 20, 20GR)ailable athttp://www.domawatch.org/cases/
rhodeisland/chambersvormiston/RI_AG_Opinion_on_S&¥l. A subsequent Rhode Island
Supreme Court case cast doubt on at least a paftibe attorney general’s opiniddeeChambers
v. Ormiston, 935 A.2d 956, 958 (R.l. 200Butsee idat 967-68 (Suttell, J., dissenting) (noting
that the majority’s opinion addressed only a narigsaue).

47. 95 Md. Op. Att'y Gen. 3 (2010).

48. Mp. CobDE ANN., CRIM. LAw 8§ 10-501 (West 2010); N.YPENAL LAw § 255.17
(McKinney 2010); R.IGEN. Laws § 11-6-2 (2010).

49. (ONN. GEN. STAT. ANN. § 46b-20(4) (West 2010).

50. Vr.STAT. ANN. tit. 15, § 8 (2010).

51. GONN. GEN. STAT. ANN. § 46b-40(c) (West 2010); Ads. GEN. LAWS ANN. ch. 208, § 1
(West 2010); N.HREev. STAT. ANN. § 458:7(ll) (2010); ¥. STAT. ANN. tit. 15, § 551(1) (2010).

52. N.JSTAT. ANN. § 37:1-30 (West 2010).

53. Id. § 2A:34-2.1(a).

54. Mb.CODEANN.,FaM. LAaw § 7-103(a)(1) (West 2010); N.Dom. REL. Law §§ 170(4),
200(4) (McKinney 2010); R.GEN. Laws 8§ 15-5-2(2) (2010). However, the Rhode Island Soner
Court has ruled that its family courts lack jurigiin to grant divorces to married out-of-state
couplesSeeChambers v. Ormiston, 935 A.2d 956, 967 (R.l. 2007)

55. Seed5 Md. Op. Att'y Gen. 3 (2010).

56. N.M.STAT. ANN. § 40-4-1(C) (West 2010).

57. See, e.gState v. Saxon, 86 A. 590, 594 (Conn. 1913); Nistwol. U.S., 368 A.2d 561,
565 (D.C. 1977) (dictum); State v. Thomas, 151 N842, 843 (lowa 1915); Commonwealth v.
Bermudez, 348 N.E.2d 802, 805 (Mass. 1976); StaBenith, 455 A.2d 1041, 1043 (N.H. 1983).
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states that may or do recognize out-of-state saxerarriages®

Thus, because adultery remains legally relevanttyinout the United
States generally, and in states that recognize -samemarriages
specifically, the question of whether the law afiléelry applies to married
same-sex couples and same-sex extramarital setaabns of opposite-
sex couples is not only a theoretically interestigblem, but is also a
practical one.

[l. THE EARLY LAW OF ADULTERY AND ITS DEVELOPMENT

To understand the modern legal dispute over whetme-sex conduct
constitutes adultery, it is necessary to examiadtstorical development
of proscriptions on and punishment for adultercarsdeict.

The first laws to proscribe and punish adulteryemgiblical laws>°
Moses, in the Ten Commandmefitproscribed adulter! The Biblical
punishment for adultery—like that for sodotfy-was death, for both the
adulterer and the adulteré8sThe Biblical definition of adultery was
gendered in nature, focusing solely on the questlogther the female was
married, with the marital status of the male beimglevant®* Thus, for
example, théBook of Deuteronomglescribes adultery as a situation in
which a “man be found lying with a woman marriedato husband®
Similarly, theBook of Leviticusefers to a “man that committeth adultery
with anotherman’s wife.®® This is not to say that Biblical law condoned

58. See, e.gBartram v. State, 364 A.2d 1119, 1153 (Md. Ct. Sp@p. 1976); People v.
Wood, 27 N.E. 362, 364-65 (N.Y. 1891); State v.meiu121 A. 215, 217-18 (R.1. 1923).

59. Siegelsupranote 4, at 46 & n.7 (citing WDEL PENAL CoDE § 213.6, at 430 n.1 (1980);
Exodus20:14 (King James);eviticus20:10 (King JamesPeuteronomy22:22 (King James)).

60. Exodus20:2-17 (King JamesReuteronomyb:6—-21 (King James).

61. Exodus20:14 (King James) (“Thou shalt not commit adyit§r Deuteronomy5:18
(King James) (“Neither shalt thou commit adulteyy.”

62. Leviticus20:13 (King James) (“If a man also lie with markias he lieth with a woman,
both of them have committed an abomination: theyl slurely be put to death; their blositkll be
upon them.”).

63. Leviticus20:10 (King James) (“And the man that committethleery withanotherman’s
wife, even hahat committeth adultery with his neighbour’s wifiee adulterer and the adulteress
shall surely be put to death.Dpeuteronomy2:22 (King James) (“If a man be found lying wéth
woman married to an husband, then they shall bbthemn die,both the man that lay with the
woman, and the woman: so shalt thou put away evihfisrael.”).

64. SeeState v. Lash, 16 N.J.L. 380, 390 (1838) (citlmeyiticus 20:10 (King James);
Deuteronomy2:22-28 (King James)$.B. v. S.J.B 609 A.2d 124, 125 (N.J. Super. Ct. Ch. Div.
1992) (“A biblical definition of ‘Adultery’ is ‘thdying with a woman married to a husband’. The
penalty for this crime was death for both the agheit and adulteress. Historically, there could only
be adultery if the woman was married. The maritalus of the male was irrelevant.” (internal
citations omitted) (quotingpeuteronomy22:22 (King James) and citingeviticus20:10 (King
James))); Mooresupranote 15, at 222 (noting that there is not a siimgéance in the Bible in
which a man is said to have committed adultery witunmarried woman (citingash 16 N.J.L. at
384; Leviticus20:10 (King JamesPeuteronomy22:22 (King James))).

65. Deuteronomy22:22 (King James).

66. Leviticus20:10 (King James).
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sexual activity between a man—married or not—anahemarried woman,
but the punishment was far less severe: a fingtpfshekels of silver, to
be paid to the woman’s fath¥r.

This gendered approach to defining adultery fouadmay into the
English common law. At common law in England, aglgitwas not, as a
general matter, treated as a crime unless it vagseti and notorious,™ in
which case it was punished not as the independené of adultery but
instead under the more general rubric of “publigsance.”® But the
common law treated adultery as a private wrongvoich a civil action
could be brought by the aggrieved husb&hd.

The meaning of adultery at English common law wearand tracked
its definition under Biblical law: it encompassedlythe situation in
which a married woman had sexual intercourse witham—single or
married—who was not her husbafidThus, the marital status of the
woman was the key consideration and that of thewsairrelevant! As
under Biblical law, both the married woman andrien with whom she
had sexual intercourse were deemed to have conamittiiltery’”
Moreover, consistent with Biblical law, sexual imteurse between a
married man and an unmarried woman at English camaw, while not
condoned, constituted the lesser offense of fotinie (an offense that
also applied to sexual intercourse betweeruamarried man and an
unmarriedwomari®). Fornication, like adultery, was generally negired
as a crime (unless it was open and notorious, iiclwbase it was
prosecuted under the more general rubric of “pmubliisance™) but was

67. Deuteronomy22:28-29 (King James) (“If a man find a dantbalis a virgin, which is
not betrothed, and lay hold on her, and lie with had they be found; Then the man that lay with
her shall give unto the damsel’s father fityekelof silver, and she shall be his wife; because he
hath humbled her, he may not put her away all higsd); see alsoLash 16 N.J.L. at 390
(“[Clertain it is, that this wide distinction beteme criminal intercourse withraarriedwoman, and
asinglewoman, is emphatically settled in the Leviticaljahe former being punished with death,
while the latter was only a fine"§.B, 609 A.2d at 125 (citinDeuteronomy2:29 (King James)).

68. SedJ.S. v.Hickson, 22 M.J. 146, 147 n.1 (C.M.A. 1986) (qQUOthCHARLESE. TORCIA,
WHARTON'SCRIMINAL LAw 8§ 214 (14th ed. 1979)$tate v. Holland, 145 S.W. 522, 523 (Mo. Ct.
App. 1912)Lash 16 N.J.L. at 384; Siegedupranote 4, at 47—48; 20RCIA, supranote38, § 210.

69. Lash 16 N.J.L. at 384; State v. Bigelow, 92 A. 9788979 (Vt. 1915); 3 WLIAM
BLACKSTONE, COMMENTARIES ON THELAWS OFENGLAND 139 (4th ed. 1768).

70. Lash 16 N.J.L. at 384Bigelow 92 A. at 978—79; State v. Roberts, 173 N.W. 3,
(Wis. 1919); Mooresupranote 15, at 219.

71. SeeEvans v. Murff, 135 F. Supp. 907, 911 (D. Md. 195%lland, 145 S.W. at 523;
Franzetti v. Franzetti, 120 S.W.2d 123, 127 (Tax. 8pp. 1938); 2 DRCIA, supranote38,8 213.

72. Hickson 22 M.J. at 146-47; 20RcCIA, supranote38, § 213; Mooresupranote 15, at
219.

73. Hickson 22 M.J. at 147Roberts 173 N.W. at 311; 2 dRCIA, supranote38, § 213;
Moore,supranote 15, at 219.

74. 2 ORCIA, supranote38, § 213; Mooresupranote 15, at 219.

75. See Hickson22 M.J. at 147 n.1 (quoting ZHERLES E. TORCIA, WHARTON' S CRIMINAL
Law § 214 (14th ed. 1979)Holland, 145 S.W. at 523;ash 16 N.J.L. at 384; 2dRcIA, supra
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instead a private wrong for which a civil actionutb be brought®
Although one is tempted to conclude that the comaav's gendered
approach to punishing extramarital sex wagely a form of male
privilege, the approach of the common law wasasgtlarguably logically
consistent with what it viewed as the evil asseclatith extramarital sex:
its potential impact on inheritance and propedits’’ The common law
took the term “adultery” literally, appl}/ing it onto sexual acts that might
“adulterate” the bloodline of a family.By having extramarital sex, a
married woman risked becoming pregnant and givimtp bo another
man’s child, exposing her husband to the possgibiit unwittingly
maintaining another man’s children (referred totle case law as
“spurious issue” or “spurious offspring”) thinkinigem to be his own and
having them succeed to his inheritance, thus sliftiis property away
from his own blood to strangef3lf, in contrast, a married man had sexual
intercourse with an unmarried woman, no companasheo property and
inheritance rights existeéfithere would be no risk that the married man’s
wife would unwittingly think the child to be hend under the common
law, the illegitimate child of the unmarried womaad no right to inherit
from either the married man or his wife.

In contrast to the common law courts, the Churdbrmfland—through
its canon law as enforced by its ecclesiasticaltsedtook a very different
approach to defining adultery. The ecclesiasticairts, which, among
other things, had the power to grant a divorce tanaward alimony?
viewed the evil of extramarital sex to be not itgact on property and
inheritance rights but rather its breach of the itavows and the
attendant unhappiness and demoralization thatigem”

Given this focus, the canon law’s definition of ddty broke from that
of the common law (and, ironically enough, thaBddlical law) in that it
was gender-neutral: a married person, male or mahs guilty of
adultery if he or she had sexual intercourse withiml persort: If the

note38, § 210; Siegekupranote 4, at 47-48.

76. Lash 16 N.J.L. at 384.

77. Hickson 22 M.J. at 147.

78. SeeEvans v. Murff, 135 F. Supp. 907, 911 (D. Md. 195%lland, 145 S.W. at 523;
Moore,supranote 15, at 220.

79. See Murff135 F. Supp. at 91Hickson 22 M.J. at 147;ash 16 N.J.L. at 384; State v.
Bigelow, 92 A. 978, 978 (Vt. 1915); State v. Robeft73 N.W. 310, 311 (Wis. 1919); Moore,
supranote 15, at 220; 2dRcIA, supranote38, § 210.

80. Hickson 22 M.J. at 147.

81. See Lash16 N.J.L. at 384.

82. See idat 385, 389.

83. See Hickson22 M.J. at 146—47dolland, 145 S.W. at 523L.ash 16 N.J.L. at 385;
Bigelow 92 A. at 979; Mooresupranote 15, at 221; 2drcIA, supranote 38, § 210.

84. See Hickson22 M.J. at 146—47 (citingd®LIN M. PERKINS, CRIMINAL LAw 377 (2d ed.
1969));Holland, 145 S.W. at 523;ash 16 N.J.L. at 384; Moorsupranote 15, at 221; 28RCIA,
supranote 38, § 210.
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third person was also married, he or she was gofiladultery, but if the
third person was single, he or she was guilty afljornicatiorf® (the
rationale being that the latter did not break arrage vow, the focus of the
canon law}®

When the Puritans imported England’s prohibitiongdultery into the
American colonies, they broke from England by clwgpdo make it a
criminal offense—and a capital one at thHaDuring this period, some
colonies adopted the common law definition of ashylt others the
ecclesiastical definition, and still others a hglof the two, a divide that
persists today across the stdfes.

Thus, in those U.S. jurisdictions that follow tleeamon law, adultery
is defined as sexual intercourse between a mamedan and a man not
her husband (whether married or not), with botmueguilty of adultery;
sexual intercourse between a married man and aami®g woman is not
adultery® In contrast, those jurisdictions that follow tlaon law provide
that a married person, male or female, is guiltsailtery if he or she has
sexual intercourse with someone other than higospouse; if the third
person with whom he or she had sexual intercosrsemarried, that third
person is only guilty of the offense of fornicati®n The hybrid
jurisdictions typically use the canon law’s non-dered definition of
adultery in which a married person, male or femalguilty of the act if he
or she had sexual intercourse with someone otlaer hils or her spouse
but track the common law in making the third pergaiity of adultery
without regard to whether he or she is marriedronarried®*

Of the twenty-four state and territorial adultetgtates in existence in
the United States today, only one codifies the comtaw approach
(perhaps in recognition of the problems that thesmdered approach
presents under federal and state equal protec@mses and state equal

85. See Hickson22 M.J. at 147Bigelow 92 A. at 978-79; Moorsupranote 15, at 220; 2
TORCIA, supranote 38, § 213.

86. See Bigelow92 A. at 979.

87. Siegelsupranote 4, at 48 (citing Jeremy D. Weinstein, Natdultery, Law, and the
State: A History38 HasTINGSL.J. 195, 225-26 (1986)).

88. Mooresupranote 15, at 221, 223-26.

89. Seedd. at 223; 2 DRCIA, supranote 38, § 211.

90. SeeMoore,supranote 15, at 223; 2dRcIA, supranote 38, § 211.

91. SeeMoore,supranote 15, at 224-25; 20RciA supranote 38, § 211. Some jurisdictions
have followed yet another hybrid model, in whicle tiird person, if unmarried, is guilty of
adultery if that person is a man but not if it w@man.SeeMoore,supranote 15, at 225. Most of
these have been revised to be gender ne®ea, e.g.Anti-Gender Discriminatory Language
Criminal Offenses Amendment Act, 1994 D.C. Le@srv. 10-119, Act 10-209, § 2(d) (West)
(amending D.C. Code § 22-301 to make it genderraBuOliverson v. W. Valley City, 875 F.
Supp. 1465, 1476 (D. Utah 1995) (recounting higtory

92. SeeMINN. STAT. ANN. § 609.36 (West 2010).
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rights amendmentsj five codify the canon law approattfifteen codlf%{
the hybrid approacft,and two criminalize adultery without defining’

In some instances, the statutes criminalizingtadybrovide a detailed
definition, making it easy to determine whethewytf@low the common
law definition, the canon law definition, or somghd of the two. Thus,
for example, Minnesota law currently provides apliex, common law
definition of the crime of adultery: “When a madiegoman has sexual
intercourse with a man other than her husband, veneharried or not,
both are guilty of adultery . . .%*

Similarly, Utah law provides an explicit, canonicdéfinition of
adultery: “A married person commits adultery Wh@ﬁ\,{mluntarlly has
sexual intercourse with a person other than hisisglg*®and “[a]ny
unmarried person who shall voluntarlly engage Kuakintercourse with
another is guilty of fornication®® And New York law is demonstrative of
an explicit, hybrid definition of adultery: “A pesa is guilty of adultery
when he engages in sexual intercourse with anp#rspn at a time when
he has a living spouse, or the other person hiaing kpouse

Yet, in some states, lawmakers simply made it m&rio commit
“adultery” Wlthout defining the term, leaving it the courts to interpret its
meaning>* Maryland law is demonstrative, providing smplyattﬁi
person may not commit adultery” without defining term anywher&’

When confronted with statutes such as these, doavtsbeen forced to
decide the question of whether the statute incatpdrthe common law
definition of adultery, the canon law definitiom,smme combination of the
two. In the context of criminal adultery statutieg questions that arise are

93. SeePurvis v. State, 377 So. 2d 674, 676-77 (Fla. LB&)bara A. Brown et alThe
Equal Rights Amendment: A Constitutional BasiHgual Rights for WomeB0 YaLE L.J. 871,
961-62 (1971); Mark Strass&ex, Law, and the Sacred Precincts of the MariedrBom: On
State and Federal Right to Privacy JurisprudericeNoTREDAME J.L.ETHICS& PuB. PoL’Y 753,
779 (2000).

94. SeeCoLo. Rev. STAT. § 18-6-501 (2010); & CODEANN. § 16-6-19 (2010); N.BCENT.
CopE § 12.1-20-09 (2009); thH CoDE ANN. § 76-7-103 (2010); ¥. CopE ANN. § 18.2-365
(2010).

95. ALA. CoDE § 13A-13-2 (2010); Aiz. REv. STAT. ANN. § 13-1408 (2010); A. STAT.

§ 798.01 (2010);daHO CoDEANN. § 18-6601 (2010); 72QU. Comp. STAT. ANN. 5/11-7 (West
2010); Kan. STAT. ANN. 8 21-3507 (West 2010); A8s. GEN. LAws ANN. ch. 272, § 14 (West
2010); N.HREv. STAT. ANN. § 645:3 (2010); N.YPENAL LAW § 255.17 (McKinney 2010); KA.
STAT. ANN. tit. 21, 8§ 871 (West 2010); P.Raws ANN. tit. 33, § 4147 (2007); R.GEN. LAWS

§ 11-6-2 (2010); S.CCoDEANN. § 16-15-60 to -70 (2009); &/ STAT. ANN. 8 944.16 (West 2009).
In addition, Michigan appears to codify the variahthe hybrid approach in which the third person
is guilty of adultery if they are an unmarried nmaut not if they are an unmarried wom&ee
MicH. ComP. Laws ANN. 88 750.29 to -.30 (West 2010).

96. Mb.CoDEANN.,CRIM. LAwW § 10-501 (West 2010); igls. CoDE. ANN. § 97-29-1 (2010).

97. MNN. STAT. ANN. § 609.36(1) (West 2010).

98. UraH CoDEANN. § 76-7-103(1) (West 2010).

99. Id. § 76-7-104(1).

100. N.Y.PeNAL Law § 255.17 (McKinney 2010).
101. SeeMoore,supranote 15, at 222.
102. Mb. CobEANN., CRIM. LAW § 10-501(a) (West 2010).
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two-fold: (1) does adultery require the involvemeha married woman;

and (2) if the third person is unmarried, is hider conduct considered
adultery or merely fornication? In the context avalce statutes, the
guestion is whether the wife is entitled to a deeoif her husband has
sexual intercourse with an unmarried woman. Thigjiin, requires courts
to consider two threshold matters: the appropregsof using canon law
as an interpretive tool and the question as to hdrghe term “adultery”

necessarily means the same thing in all contexts.

Although it is not unusual to rely on England’s eoon law when
interpreting U.S. law, it is somewhat unorthodoxdty oncanonlaw.
Thus, when confronted with an ambiguous adulteatugt and a choice
between the common law and canon law definitiamsescourts make the
choice based on the unlikelihood that the legistatihat adopted the
statute would want to follow Engligpiritual law.

For example, a decision interpreting Maryland’s |y statute
concluded that, given that the statute was enaotdd@15—*“at a time
when anticlerical feeling was high"—it was unlikelyat the legislature
intended to adopt the canon law definitfh Reinforcing the court’s
conclusion was the fact that the common law dedfinitmore closely
tracked the Biblical definition, which the courasmned would have had a
greater influence on the Puritan fram&fSimilarly, another court thought
it absurd that, as a common law court, it wouldofelanything but the
common law and derided the canon law as being tbeugt of “[t|he
Popish clergy,” which it described as “zealous tvetof arbitral;y gower”
who introduced into the canon law “the imperial $aof Rome.*

Yet, in the particular circumstance of adulteryhest courts have
concluded that it makes more sense to look to émom law. Because
adultery, unlike other crimes, wa®t a common law crime, they have
reasoned that the common law provides less assestaan it normally
does as atool for statutory interpretation, whetba canon law definition
is more appropriate than it otherwise would be bseait was the
ecclesiastical courts in England that were givent#isk of defining and
punishing people for engaging in adulterous contflidthese courts also
reasoned that because adulterous conduct wasylangelgulated by the
common law, the canon law definition (which, at time America was
founded, was the definition accepted by all Charsthations) in effect
becamethe common law that the colonists brought to Aceenvith
them?®” In addition, after identifying the prevention ofrm to the

103. Evansv. Murff, 135 F. Supp. 907, 911 (D. N@55).

104. Seeid.

105. State v. Lash, 16 N.J.L. 380, 385 (1838).

106. SeeChase v. U.S7 App. D.C. 149, 154 (1895); U.S. v. Clapox, 35¥5, 578 (D. Or.
1888); Commonwealth v. Call, 38 Mass. (21 Pick.) 509, §1839).

107. See Chaser App. D.C. at 155Clapox 35 F. at 578; State v. Hasty, 96 N.W. 1115,

http://scholarship.law.ufl.edu/flr/vol63/iss1/3

14



Nicolas: The Lavender Letter: Applying the Law of Adultery to Same Sex Cou

2011] APPLYING THE LAW OF ADULTERY TO SAME-SEX COUPLEBS B8AME-SEX CONDUCT 111

marriage and the resultant misery and demoralizatiqgproduced in
families as the purpose of the law of adulteryséheourts concluded that
only the canon law definition would fully effecteatat purpos&’®

Despite the fact that courts would pick either tda@on law or the
common law as their tool for interpreting adultiys, the ultimate end
product of most interpretive processes usually éngeresembling the
hybrid definition of adultery. This is because skegutes would often come
to the court with a recent legislative amendmaeaitwould partially amend
the original adultery statute by adding a sentepeeifying that the statute
did apply in a given circumstance, such as wheretisesexual intercourse
between a married man and an unmarried woman. Wduth an
amendment might thus make clear that extramantadiect by a married
man constituted adultery, it might remain uncleaether the third party
was also guilty of adultery or merely fornicatitiiTo the extent that the
rule of the amending language tracked the canor(daw by specifying
that sexual intercourse between an unmarried wandra married man
constitutes adultery), courts would conclude thatdriginal language of
the statute must otherwise follow tlttommonlaw (otherwise, the
amendment would not have been necessdt@imilarly, if the rule of the
amending language tracked the common law (saypégifying that an
unmarried man is guilty of adultery if he engagesaxual intercourse with
a married woman), courts would conclude that tigimal language of the
statute must otherwise follow teanonlaw.*** The end result was thus to
arrive at a definition of adultery that was far m@ncompassing than
either the common or canon law definitions standiloge.

A second interpretive question facing courts wastiwvér the term
“adultery” necessarily meant the same thing in béhcriminal adultery
laws and the statutes governing divorce. This dquestould typically
come up in the situation in which there was a tyesstablished definition
of the term adultery in one of the two contextg] Hre court was trying to
determine its meaning in the other context.

At first blush, it seems somewhat nonsensical terpret the term
differently in the two contexts, and thus, seveirts would hold that
there was no reason to believe the term meant samgedifferent in each
of these contexts? Then—either by relying on earlier precedents mgjdi

1115-16 (lowa 1903); Bashford v. Wells, 96 P. @&H (Kan. 1908); State v. Holland, 145 S.W.
522, 523 (Mo. Ct. App. 19128tate v. Ryan, 234 P. 811, 814 (Or. 1925).

108. See Holland145 S.W. at 52FRyan 234 P. at 8145ee alscCall, 38 Mass. (21 Pick.) at
511 (noting that canon law definition enforces pplexpressed in preamble of enforcing “due
observance of the marriage covenants”).

109. SedJ.S. v. Shaughnessy, 221 F.2d 578, 580 (2d Cibl #vans v. Murff, 135 F. Supp.
907, 911 (D. Md. 1955).

110. SeeState v. Bigelow, 92 A. 978, 978-79 (Vt. 1915).

111. See Call38 Mass. (21 Pick.) at 511.

112. Id. at 512-13Holland, 145 S.W. at 523; State v. Byrum, 83 N.W. 207, 208 1900);
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that the wife can obtain a divorce if her husbaad $exual intercourse
with an unmarried woman or simply asserting thajd[one would deny”
that the wife would have the right to obtain a doe in that
circumstance—these courts would reason that thee ssonduct on her
husband’s part should subject him to a criminasgecotion for adultery*>

Yet in several cases, courts interpreted the texultery” as used in
the criminal statutes differently from that usedhia divorce context, with
the common law definition applying in the formentext and the canon
law definition applying in the latter context. Tleesourts reasoned that
because the ecclesiastical courts in England vkerertly courts with the
power to grant a divorce, it made sense that thel wdultery as used in
divorce statutes would have the meaning given toyithe canon law,
under which infidelity by either husband or wifesagrounds for divorce
without regard to whether the third person was rmdror unmarried™
But because therime of adultery was derived from the common law civil
cause of action, it made sense to give it the marcscope that the
common law gave to {t>

These same questions of statutory interpretatiesgmted themselves
when courts were forced to determine the definitibadultery in cases in
which civil tort actions were brought for interface with the marital
relationship. As indicated above, while the comrtam of England did
not punish adultery as a crime, it did provide lamts with the right to
bring two private civil actions against those whigrfered with the marital
relationship. The first of these, referred to al&gively as enticement or
abduction, allowed the husband to sue for damagssceated with the
“taking . . . away” of his wife by means of persoasor otherwise (to
which the wife lacked the legal power to conseni}h the damages
considered to be the loss of the wife’s consortamd service$!® The
second of these, referred to alternatively as demtucor criminal
conversation, was a common law action for “tresjthss a husband could
bring against a person who committed adultery withwife, with the
damages being the harm to the husband’s marriadyéaamly honor as
well as the risk of placing the legitimacy of thesband’s children into

State v. Fellows, 6 N.W. 239, 239-40 (Wis. 1880).

113. See Call38 Mass. (21 Pick) at 512—-13plland, 145 S.W. at 52Byrum 83 N.W. at
208;Fellows 6 N.W. at 239-40.

114. SeeSmitherman v. State, 27 Ala. 23, 25 (1855); NelsoNelson, 164 A.2d 234, 235
(Conn. Super. Ct. 1960); State v. Searle, 56 \&, 518—19 (1884 kee alsd®anhorst v. Panhorst,
390 S.E.2d 376, 378 n.3 (S.C. Ct. App. 1990).

115. See Smitherma7 Ala. at 25Nelson 164 A.2d at 235Searle 56 Vt. at 518-1%ee
alsoJ.L.M. v. S.A K., 18 So. 3d 384, 391 n.5 (Ala. Ghpp. 2008) (Pittman, J., concurring in the
result) (describing as a “dubious proposition” ithea that spousal-support law should precisely
match the criminal law).

116. SeeHoye v. Hoye, 824 S.\W.2d 422, 424 (Ky. 1992) (gtiMarshall Davidson,
CommentStealing Love in Tennessee: The Thief Goes B&ENN. L. Rev. 629, 630-31 (1989);
WiLLIAM L. PROSSER HANDBOOK OF THE LAW OF TORTS § 124, at 873 (4th ed. 1971)); 3
BLACKSTONE, supranote 69, at 139.
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doubt!’ In the United States, these two torts evolved th®torts of
alienation of affections and criminal conversatith.

The tort of criminal conversation is an action lgbuagainst a person
who has sexual relations with the plaintiff's sp@us It is a simple tort
consisting solely of the element of having sex i plaintiff's spouse,
with the only defense being tipaintiff-spouse’s consent® The tort of
alienation of affections is an action brought agaaperson who has taken
actions to deprive the plaintiff of his spouse'feafions*?! The tort does
not require that the defendant have any romantgeaual relationship
with the plaintiff's spouse; all that matters isitlihe knew of the marital
relationship and acted for the purpose of adver#égting it'*2

At early common law, the torts of criminal conveisa and alienation
of affections could only be brought by a wrongedidand; a wronged wife
had no comparable right to bring such causes @fraagainst third parties
who interfered with the marital relationsHfd. Moreover, the wife’s
consent to having her affections alienated or cdtmyiadultery was not a
defense: the law viewed the wife as the husbandisgoty, and these were
causes of action to vindicate the husband’s prgpete¢rest in his wife’s
services** Indeed, in the words of the common law, “it wassidered
that she was no more capable of giving a conserwiould prejudice
the husband’s interests than was his hot&e.”

After states enacted Married Women’s Property AetSich gave
women the right to own property and sue in theino&mes, common law
courts had to decide whether to either abolishtdhis of alienation of
affections and criminal conversation or insteaebttend their reach so as
to permit women to sue for such wrort§¥Courts similarly were forced to

117. See Hoye824 S.W.2d at 424 (citing Marshall Davidson, CaenimStealing Love in
Tennessee: The Thief Goes Frgé TenN. L. Rev. 629, 630-31 (1989)B BLACKSTONE, supra
note 69, at 139-40.

118. Hoye 824 S.W.2d at 424 (citing Marshall Davidson, CaeniStealing Love in
Tennessee: The Thief Goes Frgé@ TEnN. L. REv. 629, 630-31 (1989)); Helsel v. Noellsch, 107
S.W.3d 231, 231-32 (Mo. 2003).

119. 2 DN B.DoBss, THE LAW OF TORTS § 442 (2001).

120. Id. Itis not necessary that the defendant know debethat the person was married, and
indeed, it is not a defense to liability that theiqtiff's spouse lied about his or her maritatsta
See3 RESTATEMENT (SECOND) OF TORTS § 685 cmt. f (1977).

121. 2 DpBBS, supranote 119, § 442.

122. Id.

123. Kline v. Ansell, 414 A.2d 929, 930 (Md. 1988)RESTATEMENT (SECOND) OF TORTS
§ 683 cmt. d (1977); Robert E. Rodes,On,Law and Chastity76 NoTREDAME L. REv. 643, 651
(2001).

124. SeeO’Neil v. Schuckardt, 733 P.2d 693, 696 (Idaho 198®ye v. Hoye, 824 S.W.2d
422,425 (Ky. 1992)V. PAGE KEETON ET AL, PROSSER ANDKEETON ON THEL AW OF TORTS916 (5th
ed. 1984).

125. WLLIAM L. PROSSER HANDBOOK OF THELAW OF TORTS § 124 (4th ed. 1971).

126. Hoye 824 S.W.2d at 424.
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confront that choice after determining that the nwn law rule violated
federal and state equal protection clauses ance sgual rights
amendments by discriminating on the basis of getfder

Those courts that opted to extend the actions tmevorather than
abolishing the actions altogether re-theorizedrétti®nale for the torts.
When only husbands could bring them, the initiibraales for the torts
were both to vindicate the husband’s property eg&y in his wife’s
service$®® and to compensate him for the risk of “spuriossié that the
third party’s conduct introduced’ thus tracking the common law rationale
for punishing adultery. The revised theory largeficked the canon law
approach to defining adultery: preserving maritinmony by deterring
wrongful interference with it*° providing compensatory damages for
humiliation, disgrace, dishonor, and mental sufigftand punishing the
invasion of the exclusive right to marital interceer*

Beyond criminal and civil actions that define adujtin order to
directly punish adulterous behavior, the questidnhow to define
“adultery” has likewise arisen in murder cases imolh the defendant
raises a heat-of-passion defense based on distcgWeat his or her spouse
has committed adultery. Specifically, courts haael o confront the
qguestion whether the term “adultery” in this comtemust track the
definition of adultery used in criminal adulteratites.

On the one hand, courts hold that, at the veryt,|¢fas definition of
adultery in this context requires that there beaariage and thus, they
refuse to permit the defense to be raised in casedving unmarried
couples:** In so holding, courts will sometimes cite the difon of

127. See Kline414 A.2d at 932—33; Bland v. Hill, 735 So. 2d 4421 (Miss. 1999) (Smith,
J., specially concurring); Fadgen v. Lenkner, 368dA147, 151 n.7 (Pa. 1976); Felsenthal v.
McMillan, 493 S.W.2d 729, 729-30 (Tex. 1973); CamooPelton, 342 P.2d 94, 99 (Utah 1959);
Irwin v. Coluccio, 648 P.2d 458, 460 (Wash. Ct. App82).

128. See Hoye824 S.W.2d at 424; Helsel v. Noellsch, 107 S.V23tl, 231-32 (Mo. 2003).

129. See Hoye824 S.W.2d at 424; Doe v. Doe, 747 A.2d 617,(6&1. 2000); Oppenheim v.
Kridel, 140 N.E. 227, 228 (N.Y. 1923); Norton v. darlane, 818 P.2d 8, 16 (Utah 1991).

130. See Hoye824 S.W.2d at 4244elsel 107 S.W.3d at 231-32; Russo v. Sutton, 422
S.E.2d 750, 752 (S.C. 1992).

131. See Oppenheim40 N.E. at 228.

132. See id.Norton, 818 P.2d at 15-16.

133. SeeSomchith v. State, 527 S.E.2d 546, 548 (Ga. 20@&)ple vMcCarthy, 547 N.E.2d
459, 463 (Ill. 1989); People v. Eagen, 357 N.W.26,7711-12 (Mich. Ct. App. 1984). As several
commentators have noted, this limitation seemstopureble given the rationale for the heat-of-
passion defens&eeWNAYNE R.LAFAVE, CRIMINAL LAaw 8§ 7.10 (“The rule of mitigation does not,
however, extend beyond the marital relationshigssio include engaged persons, divorced couples
and unmarried lovers—as where a man is enragdtealiscovery of his mistress in the sexual
embrace of another man. This limitation seems dpregible, however, at least in cases where there
existed a long-standing relationship comparabliab of husband and wife.”); Joshua Dressler,
Rethinking Heat of Passion: A Defense in SearchRétionale 73 J. @M. L. & CRIMINOLOGY
421, 440 (1982) (“[A] married person who kills upsight of adultery commits manslaughter, but
an unmarried individual who kills upon sight of aithfulness by one’s lover or fiancé is a
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adultery found in the state’s criminal adulterytsta’** Yet beyond that,
courts have decoupled the definition of adultergnfrthe narrower
definition often found in criminal adultery statsté&or example, in a case
in which the criminal adultery statute only appliethen the married
person and the third person either “habitually” aed in adultery or did
so while living together, a court concluded thatwis required to invoke
the heat-of-passion defense is not adultery itegal, criminal sense but
rather in its “ecclesiastical” sense, in other vaprd “violation of the
marriage bed*®

This decoupling is, of course, consistent with thgonale for the
defense: it is, after all, the violation of the mtelrrelationship, and not the
technical violation of the state’s adultery lawstttriggers the emotional
response in the spouse. Moreover, given that tfende is recognized in
every state, including those lacking criminal aelgliaws and fault-based
divorce schemes, adultery in the provocation cdrgesely cannot be too
closely tied to its definition in other, substametisontexts:®

Despite some divisions among courts, the trenti@tecisions over
time has been consistent across all four of thestegts. In each of them,
the trend has been toward a broader definitiondaftary that does not
differentiate between male and female extramardatiuct and that views
the harm caused by adultery to be not the riskaodbine purity but rather
the breach of marital vows and the attendant harthd relationship and
to families.

[ll. THE APPLICATION OF THELAW OF ADULTERY TO SAME-SEX
ConbucT

So how is it possible that a court might concluldat textra-marital
conduct between a married person and someone sathe sex does not
constitute “adultery” within the meaning of a crimal adultery statute, a
fault-based divorce scheme, or in other contexts2€so holding rely on
one or more of four different (but often overlappimationales: (1) the
statute’s terms require sexual activity betweenpeople of the opposite
sex; (2) the statute, while not in terms requirihgt the activity occur
between two people of the opposite sex, requiress(interpreted to

murderer. Only a highly unrealistic belief abousgian can explain this rule in terms of excusing
conduct. It is implausible to believe that wheraator observes his or her loved one in an act of
sexual disloyalty, that actor will suffer from lemsger simply because the disloyal partner ishreot t
actor’s spouse.”).

134. See Somchiftb27 S.E.2d at 548.

135. See, e.gPrice v. State, 18 Tex. Ct. App. 474, 484 (18886 alsdennis v. State, 661
A.2d 175, 180 (Md. Ct. Spec. App. 1995) (raising it deciding the question of whether adultery
in the provocation context requires proof of coituswhether other forms of sexual conduct
suffice).

136. SeeVera Bergelsonjustification or Excuse? Exploring the Meaning odWwcation 42
TeX. TECH. L. Rev. 307, 317 & n.62 (2009).
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require) a form of sexual activity that can onlgocbetween people of the
opposite sex; (3) the governing statutory schereatifies adultery and
sodomy as distinct categories of misconduct; or ti#g statute is
ambiguous, and the court relies on the common kfmition of adultery
instead of the canon law rationale.

Perhaps the most straightforward rationale for keaiieg that same-sex
conduct does not constitute “adultery” is in thuaiion in which the
statute, in its terms, defines adultery as sexttality between two people
of the opposite sex. In that situation, sexuah@gtivith someone of the
same sex simply does not meet the statutory defindf the offensé®’
Most modern adultery statutes—including all of #ngsstates that either
permit same-sex couples to marry, or recognize sssmenarriages from
other states—use general terms such as “pet3deniti courts interpreting
statutes using such a generic term have sometigiesl ron that to
conclude that they reach sexual activity with thatber than one’s spouse
regardless of seX. But a handful of adultery-related statutes uselgen
specific language, including (1) those that codifye common law
approach, which define adultery as the situationvimich “a married
womanhas sexual intercourse withr@nother than her husband™ (2)
those that define adultery as sexual activity betweemarried person and
someone of “the opposite seX?; and (3) those that require that the
offending conduct occur between a “man” and a “wortt&’

Somewhat less clear-cut are those statutes faihitay the second
category, whose terms do not define adultery asraog between people
of the opposite sex but specify thge of sexual conduct constituting
adultery (or are so interpreted). A handful of ed are extremely
specific: Kansas, for example, defines adulter{sagual intercourser

137. See, e.g.People v. Martin, 180 lll. App. 578, 580 (1913JKe first count contains no
averment as to the sex of either J. W. Martin orid@/atson. Even if there is a presumption as to
Marie Watson from the Christian name, there camd@resumption from the initials of J. W.
Martin, hence from anything that appears in thantshe defendants may be both of the same sex.
Adultery and fornication are statutory offenses @lteged offenses are not charged in the language
of the statute since the defendants are not avesred a man and a woman.”).

138. SeeMp. CoDEANN., CRIM. LAwW § 10-501 (West 2010); Mss. GEN. LAWSANN. ch. 272,

§ 14 (West 2010); N.HRev. STAT. ANN. § 645:3 (2010); N.YPENAL LAw § 255.17 (McKinney
2010); R.I.GEN. LAws § 11-6-2 (2010).

139. See, e.g.Owens v. Owens, 274 S.E.2d 484, 485-86 (Ga. 1@&ult-based divorce
statute).

140. MNN. STAT. ANN. 8 609.36 (West 2010) (emphasis added) (crimidaltery statute).

141. QKLA. STAT. ANN. tit. 21, § 871 (West 2010) (criminal adulterytata); S.D.CoDIFIED
Laws § 25-4-3 (2010) (fault-based divorce statute).

142. baHo CODEANN. 8 18-6601 (2010) (criminal adultery statute)sMCoDE. ANN. § 97-
29-1 (West 2010) (criminal adultery statute); SCGDEANN. 8§ 16-15-60 to -70 (2009) (criminal
adultery statute). Interestingly, Idaho, while defg adultery in gender-specific terms under its
criminal adultery statute, defines it in gendertrauerms for purposes of fault-based divo&ee
IDAHO CODEANN. § 32-604 (2010).
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sodomy*** while New York defines it as “sexual intercoursel sexual

conduct or anal sexual condyctlearly covering forms of sexual activity
that can occur between people of the samé*éjowever, most statutes,
including those of Massachusetts, New Hampshire; Xerk, and Rhode
Island, simply refer to “sexual intercoursé>In this instance, courts must
address whether the phrase “sexual intercoursdudes non-coital
intercourse, such as oral or anal sexual conduct.

Rarely, however, does the adultery statute itsefiné the phrase
“sexual intercourse,” and thus, courts look to oswirces of statutory or
decisional law to determine whether the term itaaket one that covers
all forms of sexual activity or whether it is lirad to something narrower,
such as penile-vaginal intercourse (or, in somes;atey do not look to
any sources at all but simply declare it to haymaicular meaning}*®
Moreover, in some instances, the adultery statutbvorce statute does
not itself even require sexual intercourse; rathex,dburt first looks to
common law or secondary sources to conclude trdtltery” requires
“sexual intercourse,” and then looks to additios@lirces to define the
phrase “sexual intercourse.”

For example, in the New Hampshire Supreme Coursideadiscussed
in the Introduction, in which the husband sougfaudt-based divorce on
the grounds of adultery based on his wife havingigkerelations with
another woman, the divorce statute at issue diddefine the term
“adultery.”*’ Rather, the court relied on two sources to fisstatude that
“adultery” requires “sexual intercourse”: the p&hkriminal adultery
statute defining adultery as such and a dictiodefinition*® In turn, the
court relied on the same dictionary for the deffomitof the phrase “sexual
intercourse,” which defined it as “coitus” or, mospecifically, the
“insertion of the penis in the vagina[],” whicthé court stated, by
definition, can only take place between peopléhefdpposite gendét?

In looking to sources, it is difficult not to comde that courts select
those that will support the definition of adulteéngy wish to find. Thus,
for example, a Virginia court, in deciding that &dty required penile-
vaginal intercourse, relied on a case defining restexual rape, which

143. Kan. STAT. ANN. 8 21-3507 (West 2010) (emphasis added) (crinzidaltery statute).

144. N.Y.Dom.REL.LAw §8 170(4), 200(4) (McKinney 2010) (emphasis addfed)t-based
divorce statute).

145. MAss. GEN. LAws ANN. ch. 272, § 14 (West 2010); N.Rev. STAT. ANN. § 645:3
(2010); N.Y.PeENAL LAW § 255.17 (McKinney 2010); R.GEN. Laws § 11-6-2 (2010). Rhode
Island’s differs slightly, referring to “illicit” exual intercourse.

146. See, e.gAnonymous v. Anonymous, 2 Ohio N.P. 342, 342 (@895) (“The offense of
sodomy manifestly does not fall within this defioit.”).

147. In re Blanchflower,834 A.2d 1010, 1011 (N.H. 2003).

148. Id. at 1011-12.

149. Id. at 1011 (quoting \BBSTER S THIRD NEW INTERNATIONAL DICTIONARY 441 (unabridged
ed. 1961)).
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rather naturally required penetration of the maeusl organ into the
female sexual orgai’ It thus concluded that while two individuals oéth
same sex can engage in “sexual relations” (incytBfiatio, cunnilingus,
and anal sex), these types of activities are distinom “sexual
intercourse” and thus do not constitute adultefyAnd a lower New
Hampshire court decision, which pre-dated the Neampishire Supreme
Court decision discussed above, relied on thetlfatta provision setting
forth the definitions of terms used in a chaptertlted Criminal Code
governing sexual assault offenses that defined tdren “sexual
penetration” to mean “sexual intercourse’ as \asllarious other sexual
acts [including] cunnilingus, fellatio, [and] anatercourse” and from this
concluded that “sexual intercourse” must be somethiifferent from
fellatio, cunnilingus, and anal intercourséSimilarly, a New York case
(decided before the definition of adultery wasitiked, as set forth above)
relied on the use of the phrase “sexual intercdurs¢he context of a
statute involving sexual conduct witldead bodyo conclude that sodomy
was outside the scope of that phradévoreover, depending on which
dictionary a court selects to define “sexual interse,” one can find either
a broad or narrow definition of the phrase thatezitdoes or does not
include non-coital actS? In contrast, a South Carolina court rejected these
sorts of verbal semantics in interpreting its dosand alimony statute,
stating that a definition that includes only codats is “unduly narrow and
overly dependent upon the term sexual intercouasd’concluding that it
suffices that there is “extra-marital sexual atyivi>

Moreover, if the statute is silent, why concludattadultery requires
“sexualintercoursé? A New Jersey decision, for example, cited thet fa
that the phrase “sexupknetratiori in the state criminal code includes
vaginal sexual intercourse as well as cunnilingiefiatio, or anal
intercourse as a basis for concluding that samessgxdal conduct falls
within the scope of the phrase “adultery,” thukeast implicitly definin
adultery as requiring sexuaénetratiorrather than sexual intercourse.

In any event, to the extent courts in states thabgnize same-sex

150. SeeGlaze v. Glaze, No. HJ-1323-4, 1998 WL 972306 1gMa. Cir. Ct. Aug. 31, 1998)
(citing Spencer v. Commonwealth, 384 S.E.2d 775, (W&. 1989)).

151. Id.

152. Collins v. Collins, No. 00-M-1926, 2001 WL®B426, at *2 (N.H. Super. Ct. Oct. 25,
2001).

153. Cohen v. Cohen, 103 N.Y.S.2d 426, 427-28.(6udl951).

154. Compare In reBlanchflower,834 A.2d 1010, 1011 (N.H. 2003) (citing 1961 editaf
Webster’s Third New International Dictionary withrmow definition and concluding that same-sex
sexual activity does not count as sexual interajwgth Menge v. Menge, 491 So. 2d 700, 702
(La. Ct. App. 1986) (citing 1981 edition of Web&eNew Collegiate Dictionary with broad
definition and concluding that same-sex sexualégtcounts as sexual intercourse).

155. RGM v. DEM, 410 S.E.2d 564, 567 (S.C. 1991).

156. SeeS.B. v. S.J.B., 609 A.2d 124, 126 (N.J. 1992).
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marriage rely on the definition of the phrase “saxaotercourse,” judges
may, as demonstrated above, have to resort taefirgtibn of that phrase
in other parts of its laws. As an example, Conweettaw defines the term
“sexual intercourse” to include vaginal intercoyrsmal intercourse,
fellatio, and cunnilingu$>” Thus, a Connecticut court might rely on this to
conclude that same-sex sexual conduct is adulfety.to the extent that
courts do so, they should at least rely on stajudiefinitions that are
related rather than those involving conduct withdlbodies and the like.

A third reason to hold that same-sex extramariteidcict does not
constitute “adultery” is in situations in which tlggverning statutory
scheme distinguishes adultery and either sodomiyoarosexuality as
different forms of misconduct serving as groundsdigorce or criminal
liability. Thus, for example, if a divorce statytvides separate grounds
for divorce, one of which is the spouse’s “adultemyd another of which
is the fact that the spouse either is homosexuah®engaged in an act of
sodomy, this would be a basis for requiring thatghrson sue for divorce
citing one ground rather than the other.

This sort of argument is most clear cut—albeit mygeehnical—in the
situation in which the very jurisdiction where, sayivorce is sought lists
those as separate grounds, with the remedy fqudhg seeking divorce
being that they re-file stating the proper groatfdBut in some cases, the
statute at issue lists adultery and other groumddivorce yet does not list
homosexuality or sodomy as a ground for divorcenddloeless, one such
court relied on the fact that in twather states as well as in England,
adultery is identified as a ground for divorce sapafrom either sodomy
or crimes against nature to conclude that undesthie’s own divorce
statute, adultery must mean something differemhfsmdomyt>®

Certainly, if it were common historically and acsdbe states to list
these as separate grounds, that might supportcdusoom that the state’s
own statute did not encompass sodomy or homos&yxuédt historically,
noneof the states listed sodomy or homosexuality geoand separate
from adultery, and England added it as a separatend for divorce in the
mid-1800s, when it expanded the bases upon whiadnaan could obtain
a divorcé® (well after the founding of the United States ahds a
dubious guide for common law interpretation). Amdidy, only four

157. NN. GEN. STAT. ANN. § 53a-65(2) (West 2010).

158. See, e.g.Glaze v. Glaze, No. HJ-1323-4, 1998 WL 9723062ak n.1 (Va. Cir. Ct.
Aug. 31, 1998).

159. Cohenv. Cohen, 103 N.Y.S.2d 426, 428 (Supl¥s1).

160. SeeloeL PRENTISSBISHOP, COMMENTARIES ON THELAW OF MARRIAGE AND DIVORCE, AND
EVIDENCE IN MATRIMONIAL SUITS § 474, at 447—-48 (3d ed. 1858¢e alscAn Act to Amend the
Law Relating to Divorce and Matrimonial Causes mgk&nd, 1857, 20 & 21 Vict., c. 85, § 27
(Eng.); Matrimonial Causes Act, 1937,1 Edw. 8 & &0G6, c. 57, § 11 (Eng.).
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states—Alabama, Delaware, New Jersey, and Virgitigt-sodomy or
homosexuality as a ground for divorce separate fidmitery®

A comparable argument could be made in the crindoatext: since,
historically, every state criminalized sodomy, andually every state
criminalized adultery, those statutes must theeefefer to two different
things, with the latter involving extra-marital Beisexual conduct and the
former covering homosexual conduct, extra-maritatberwise. Indeed,
the absence of any cases addressing the questwhether same-sex
extramarital conduct constitutes adultery in themgral context suggests
that this was the path that prosecutors histoyi¢allowed. After all, why
go through the trouble of seeking an adultery prosen, with its
attendant uncertainties regarding the question venethe canon or
common law definitions are followed, for exampléiem you can take the
much simpler path of prosecuting someone for sod’b‘%‘ény

Finally, there are those circumstances in which #tatute is
ambiguous, perhaps simply prohibiting “adulterystating it as a ground
for divorce without defining it, and the court edion the common law
definition to interpret the statute. Although omyhandful of criminal
adultery statutes leave the term undefined, inolydMaryland’s®®

161. SeeALa. Cope § 30-2-1(a)(2), (5) (2010); #2. Cope ANN. tit. 13, 88§ 1503(6),
1505(b)(2) (2010); N.BTAT. ANN. § 2A:34-2(a), (h) (West 2010);AVCoDEANN. § 20-91(A)(1)
(2010);see also In riMarriage of Pascavage, No. 923-86, 1994 WL 838486} n.8 (Del. Fam.
Ct. Aug. 15, 1994) (citing Panama statute); Grov@nove, No. 0251-93-3, 1994 WL 259324, at
*2 n.1 (Va. Ct. App. June 14, 1994) (citing NortarGlina statute); $ANNE REYNOLDS, LEE'S
NORTHCAROLINA FAMILY LAW 8§ 5.46(B), at 407 & Supp. at 63-64 (5th ed. 1998upp. 2008)
(noting that an earlier version of the North Caralstatute listed adultery and homosexual acts as
separate grounds). While unclear on the questiarhefher an act of sodomy is a form of adultery
or an independent ground of divorce, several edelgisions and sources have indicated that
sodomy qualifies as “extreme cruelty,” an independeound of divorce found in most statSse
W.v. W, 226 A.2d 860, 861-62 (N.J. Super. Ct.@ik. 1967); H. v. H., 157 A.2d 721, 726 (N.J.
Super. Ct. App. Div. 1959); Anonymous v. Anonyma2i§hio N.P. 342, 342 (C.P. 1895); Poler v.
Poler, 73 P. 372, 373 (Wash. 1903) (citingoELJPRENTISS BISHOP, MARRIAGE, DIVORCE, AND
SEPARATION 8§ 1830, at 755 (1891);08L PRENTISS BISHOP, COMMENTARIES ON THE LAW OF
MARRIAGE AND DIVORCE, AND EVIDENCE IN MATRIMONIAL SUITS § 474, at 447-48 (3d ed. 1859);
JAMES SCHOULER, A TREATISE ON THEL AW OF THEDOMESTICRELATIONS § 220D, at 314-16 (4th ed.
1889); AMES SCHOULER, A TREATISE ON THEL AW OF HUSBAND AND WIFE, § 525, at 553 (1882); 9
AM. & ENG. ENCYC. OFLAW 747, 764 (2d ed. 1898)).

162. Cf.Gilesv. California, 128 S. Ct. 2678, 2686 (2008udges and prosecutors also failed
to invoke forfeiture as a sufficient basis to admmitonfronted statements in the cases that digf appl
the dying-declarations exception. This failure, iestriking. At a murder trial, presenting eviden
that the defendant was responsible for the victioe'ath would have been no more difficult than
putting on the government’s case in chief. Yet poosgors did not attempt to obtain admission of
dying declarations on wrongful procurement-of-alegeigrounds before going to the often
considerable trouble of putting on evidence to stimtithe crime victim had not believed he could
recover.”).

163. Mb.CoDEANN.,CRIM. LAw § 10-501(a) (West 2010). Although one lower fetievart
has interpreted the scope of the Maryland adutitatyite in the context of federal immigration law,
Evans v. Murff, 135 F. Supp. 907, 911 (D. Md. 1958) appellate court in Maryland has noted
that the state’s own courts have not yet determimieether it encompasses the common law or
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virtually all fault-based divorce statutes leave trm undefined®*

Once again, the New Hampshire Supreme Court casstigctive in
this regard. In that case, the court was callet amterpret the meaning of
the word “adultery” as used in its fault-based doeostatute. Because the
term was unidentified in the statute, the courkéxbto, inter alia, the term
as defined in the criminal statute, which requiegs act of “sexual
intercourse.” After citing cases that it said stdodthe proposition that
adultery in the criminal and divorce context weguaed with one
another, the court then quoted cases from the &809s that held that
“[a]dultery is committed whenever there is an netmurse from which
spurious issue may arise .. ™ The court then reasoned that “[a]s
‘spurious issue’ can only arise from intercourséMeen a man and a
woman, criminal adultery could only be committedhna person of the
opposite gender'®®

By citing the “spurious issue” language of earloases, the court
majority was wittingly, or unwittingly, endorsinigg common law concept
of adultery. Yet, in this regard, the court's carstbn was inconsistent
with the text of the then-existing New Hampshiienanal adultery statute;
developments in the meaning of the term “adulteryther, related areas
of the law; and the trend nationally in interpregtithe meaning of the
phrase adultery.

As demonstrated earlier, the “spurious issue” nali@for adultery laws
is the common law rationale, under which not onbyld same-sex sexual
activity not constitute adultery but neither woug@posite-sexsexual
activity between a married man and ammarried woman. Yet New
Hampshire’s current criminal adultery statute, whi@s extant at the time
the New Hampshire Supreme Court case was decibtiat|ycrejects the
gendered common law approach in favor of the céamerone, providing
that someone is guilty of adultery if “being a niedperson he engages
in sexual intercourse with another not his spouse™®’ Moreover, as
early as 1890, the New Hampshire Supreme Courtexpdnded the
common law cause of action for criminal conversatidhe tort analogue
to the crime of adultery—so as to allow not just llusband to bring such
actions against those who have sexual intercouthelveir wives but also
to permit wives to bring such actions against that® have sexual
intercourse with their husbantf an expansion that is consistent with the

canon law definition, Payne v. Payne, 366 A.2d 408-10 (Md. Ct. Spec. App. 1976).

164. See supranote 32.

165. In re Blanchflower,834 A.2d 1010, 1011-12 (N.H. 2003) (quoting Staté/allace, 9
N.H. 515, 517 (1838)).

166. Id. at 1012.

167. N.HREev. STAT. ANN. § 645:3 (2010) (emphasis added).

168. SeeFeldman v. Feldman, 480 A.2d 34, 36 (N.H. 1984jr(giSeaver v. Adams, 19 A.
776, 776-77 (N.H. 1890)).
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canon law approach to adultery and inconsistertt Wie common law
“spurious issue” rationale. The majority brushedne side arguments that
it should interpret the term adultery to cover romital acts on the ground
that such an interpretation would be most consistéth a focus on
“marital loyalty” and a “disfavor of one spouseishation of the marriage
contract with another—the language of the canantaeasoning that
such a legislative purpose was nowhere to be fdtind.

In contrast to the New Hampshire court, courtsthreojurisdictions
have interpreted the term adultery as used in tlaeit-based divorce
statutes as encompassing same-sex extramaritalctdfitiAlthough few
provide much analysis, those that do clearly en#bthe language of the
canon law, focusing on the breach of the marital amd its attendant
injury to the other spougé*

Case law interpreting the application of the todk criminal
conversation and alienation of affections to sameextramarital conduct
is almost non-existent. This may be in part du¢h®fact that only a
handful of jurisdictions still recognize these caasf action; in the 20th
Century, most states abolished the causes of astlmer through common
law decisions or by means of so-called “heart badtatutes’? Of the
states that permit or potentially recognize samersarriage, all have
abolished these causes of act%inwith the possible exception of New
Mexicol’ One Arkansas decision upheld (with little discasithe

169. In re Blanchflower834 A.2d at 1012.

170. SeePatin v. Patin, 371 So. 2d 682, 683 (Fla. 4th D@AY); Menge v. Menge, 491 So.
2d 700, 702 (La. Ct. App. 1986) (citing Adams v.afwus, 357 So. 2d 881, 882 (La. Ct. App.
1978)); S.B. v. S.J.B., 609 A.2d 124, 126-27 (Super. Ct. Ch. Div. 1992); RGM v. DEM, 410
S.E.2d 564, 566-67 (S.C. 1991).

171. See S.B609 A.2d at 126-27.

172. States that may continue to recognize th®falienation of affections include: Hawaii,
Illinois, Mississippi, New Mexico, North Carolin8puth Dakota, and UtaeeMichele Crissman,
Note,Alienation of Affections: An Ancient Tort—But SAlive in South Dakota48 S.DL. Rev.
518, 525 n.77 (20033ee alsdelsel v. Noellsch, 107 S.W.3d 231, 231 (Mo. 20@8plishing the
tort in Missouri).States that may continue to recognize the tortiofinal conversation include:

Hawaii, Alaska, Idaho, Kansas, Mississippi, Nortir@ina, South Carolina, Tennessee, and Utah.

SeeBatchelor supranote 37, al911 n.3.

173. SeeCONN. GEN. STAT. ANN. 88 52-572b, 52-572f (West 2010) pMCODE ANN., FAM.
Law § 3-103 (West 2010); Mss. GEN. LAws ANN. ch. 207, § 47B (West 2010); N.Rev. STAT.
ANN. § 460:2 (2010); N.JBTAT. ANN. § 2A:23-1 (West 2010); N.YCiv. RIGHTS Law § 80-a
(McKinney 2010); R.IGEN. LAws ANN. § 9-1-42 (West 2010); W STAT. ANN. tit. 15, § 1001
(2010); Kline v. Ansell, 414 A.2d 929, 932-33 (M®80);Feldman 480 A.2d at 34, 36.

174. In New Mexico, the existence of the two causkaction is unclear. New Mexico’s
Supreme Court recognized the tort of alienatiomftéctions in a 1923 decision, Birchfield v.
Birchfield, 217 P. 616, 617-19 (N.M. 1923), andhaligh the supreme court has not abolished it,
in general, lower court decisions hold that New Mexill not allow tort actions related to “freely-
made sexual decisions between adugé, e.gPadwa v. Hadley, 981 P.2d 1234, 1241 (N.M. Ct.
App. 1999);see alsdovelace Med. Ctr. v. Mendez, 805 P.2d 603, 6104NL991) (citing such
lower court decisions for their broad principleR)e New Mexico Supreme Court has reviewed a
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application of the tort of alienation of affectioms the case of a
heterosexual married couple in which the wife ha@lationship with
another woman’® To be sure, the policies in favor of applyingri¢ ¢he
same; however, once one identifies harm to thetataelationship as the
focus of the torts, it makes no difference whetherharm is caused by a
third party of the same sex or whether it involaesarriage between two
people of the same-sé¥.

However, a handful of cases have considered thiecappity of two
other “heart balm” causes of action—breach of arpge to marry and
seduction of a child—to same-sex couples and saxeanduct.

The cause of action for breach of a promise to ynara hybrid tort-
contract action that allows a plaintiff to sue tefendant for breaching a
promise to marry him or her and to claim damaggsfaong other things,
loss of reputation, emotional harm, and expenditarade in preparation
for the marriagé’’ Although many states that permit or potentially
recognize same-sex marriage have abolished thind&it continues to
be recognized in Rhode Islafidjn limited circumstances in Marylaritf,
and possibly in New MexicB! A Washington decision suggested, in
dicta, that the logic of the breach of promise &rmpaction might apply to
a same-sex coupl& reasoning that seems sound given that the sase sor
of damages—reputational, emotional, and actual mdipg&es in
preparation for marriage—could occur in that cohtexeed, the logic of
the decision would suggest that states such as iWash as well as

case involving a criminal conversation cause dbadbut decided the case on grounds unrelated to
the question of whether such a cause of actiorisekisyes v. Keyes, 199 P. 361, 361-62 (N.M.
1921).

175. SeeBlaylock v. Strecker, 724 S.W.2d 470, 471-72, 4Rk (1987).

176. SeeReEYNOLDS, supranotel61,§ 5.46(A)(1), at 400, § 5.46(B), at 406.

177. Seeleffrey D. Kobar, Noteeartbalm Statutes and Deceit ActipB88 McH. L. Rev.
1770, 1770 (1985). It is a hybrid tort-contraci@ein that it sounds in contract (the contrachgei
the mutual promises to marry), but the damagebased on tort principles in that the plaintiff is
able to recover for such things as loss to repriathental anguish, and injury to health, in additi
to recovering for expenditures made in prepardtothe marriage and loss of the pecuniary and
social advantages that the promised marriage dffesBukowski v. Kuznia, 186 N.W. 311, 311—
12 (Minn. 1922); Stanard v. Bolin, 565 P.2d 94(@&sh. 1977); Kyle Graharwhy Torts Dig35
FLa. ST. U. L. Rev. 359, 407 (2008); Kobasupra In addition, some states allow for aggravated
and punitive damages under certain circumstances) as when the defendant’'s acts were
malicious or fraudulenSee Stanardb65 P.2d at 96.

178. See, e.g.Mass. GEN. Laws ch. 207, § 47A (2010).

179. SeeCliff v. Pinto, 60 A.2d 704, 704—-07 (R.l. 1948ee alsdr.l. GEN. LAWSANN. 8 9-1-

42 (2010) (eliminating all other heart balm causkaction except breach of promise to marry).

180. SeeMp. CoDEANN., FAM. LAw § 3-102 (West 2010) (allowing the action to beuigiat if
the plaintiff is pregnant).

181. The New Mexico Supreme Court adjudicated s ¢a which breach of promise of
marriage was raised, but the case was decidedoamds unrelated to whether the action exists.
Stateex. rel.Peteet v. Frenger, 278 P. 208, 208-09 (N.M. 1929).

182. SeeStateex. rel.D.R.M., 34 P.3d 887, 898 (Wash. Ct. App. 2001).
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Oregon'® which both allow same-sex couples to enter intmelstic

partnerships and still recognize the cause of aétiobreach of a promise
to marry, might likewise recognize a cause of actior breach of a
promise to enter into a domestic partnership.

The cause of action for seduction historically akad the father of a
female child still living at home to bring an actiagainst her seduck¥.
The common law action has since been modified teeriigender neutral,
extending its protections to male children andveithg mothers to bring
the actions, thus making female third parties &bl Although many
states have, through their heart balm statutesyiredted the cause of
action for seduction’® a number of states did not abolish th&fiThe
only case to consider the issue in the contextanfiessex seduction
appeared to view that as falling squarely withia skope of the toff?

Few decisions have addressed the question whhatheeat-of-passion
defense based on witnessing an act of spousataylafiplies to same-sex
conduct. A Louisiana court rejected the defengbercontext of a case in
which the defendant killed his same-sex partnar atlegedly catching
him in an act of adultery. While citing its prioeclsions holding that
same-sex extramarital conduct constituted adulteeycourt rejected the
claim on the ground that the two were not marraedrte another, which,
as described earlier, is an accepted requiremeimfoking the defensé?

V. WHY DOESIT MATTER?

When confronted with the question of whether crimhedultery laws
and related doctrines should be deemed applicabbme-sex couples and
same-sex conduct, one might be tempted to shrughbetders and view it
as irrelevant or even a good thing. Possible r@aetinight range anywhere
from viewing it as technically interesting but uoi@tely irrelevant,
reasoning that a person seeking a divorce can wistpte a different

183. See, e.g.Cade v. Thompson, 225 P.2d 396, 400 (Or. 19%#8;alSAOR. REV. STAT.
ANN. 88 31.980, .982 (West 2010) (abolishing crimewmiversation and alienation of affections
but not other heart balm actions).

184. See3 RESTATEMENT(SECOND) OF TORTS§ 701 & cmt. ¢ (1977); 2 @8BS, supranote 119,

§ 443.

185. SeeEdwards v. Moore, 699 So. 2d 220, 221-23 (Ala. 8pp. 1997); Franklin v. Hill,
444 S.[E.2d 778, 779 & n.1, 780-81 (Ga. 1994d¢ alsdestefano v. Grabrian, 763 P.2d 275, 291
& n.1 (Colo. 1988) (Mullarkey, J., specially condng); Parker v. Brune683 S.W.2d 265, 269
n.2 (Mo. 1985) (Welliver, J., dissenting).

186. See, e.g.N.J. STAT. ANN. 8§ 2A:23-1 (West 2010); N.YCiv. RIGHTS LAw § 80-a
(McKinney 2010); V. STAT. ANN. tit. 15, § 1001 (2010).

187. See, e.g. CONN. GEN. STAT. ANN. 88 52-572b, -572f (2010); D.CoDE § 16-923 (2010).

188. SeeBrayman v. Deloach, 439 S.E.2d 709, 710-12 (GaA@p. 1993).

189. SeeState v. Jack, 596 So. 2d 323, 325-26 & n.1 (LaA@p. 1992)But seePeople v.
Washington, 130 Cal. Rptr. 96, 98-99 (Dist. Ct. App76) (allowing it to be invoked in the case
of an unmarried same-sex couple).
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ground (sodomy or homosexuality, say, instead afltad/), or the
government can prosecute the person on a diffgreand (for committing
sodomy, say, instead of adultery). Alternativelgeanight view it as a
good thing: for once, there is an area of the lawvhich heterosexuals,
rather than homosexuals, get treated more hargaty! contend that for
numerous reasons, important principles of equahtyhe basis of gender
and sexual orientation are furthered by interpgetdultery laws and
related doctrines to apply to same-sex conductbgiathending those that
fail to be so interpreted.

First, to the extent that the law punishes oppesate adultery while
leaving same-sex adultery unpunished, it is pegtetg a form of sexual
orientation discrimination built upon a form of sdiscrimination: the
punishment or lack thereof turns solely on the germd the individuals
involved in the act of adultery. This is the samaadity-based argument
that Professors Andrew Koppelman and Sylvia Lawehpersuasively
madeagainstiaws banning same-sex marriages or laws criminglianly
same-sex sodomy®and it applies with equal force when the law prlesi
more favorable treatment to same-sex couples tlikres to opposite-sex
couples. Moreover, even setting their theory toside, it is clear that the
cases refusing to classify same-sex conduct adeaglidre based on
gender-discriminatory regimes, as they rely exgklgi on arguments
grounded in the common law theory of adultery fnatished only the
wife’s acts of adultery while leaving those of tinesband unpunished.

Second, to punish opposite-sex adultery while lggavwsame-sex
adultery unpunished is a form of sexual orientatd@trimination, with
heterosexuals being the class that is discriminagashst. Having struck
down laws banning same-sex marriage in decisioniglifg that
discrimination on the basis of sexual orientat®subject to heightened
scrutiny under state analogues to the Equal Piote€lause®* courts in
such states can hardly let the discrimination steimeh it is directed in the
opposite direction.

Third, it is hardly clear what the “pro-gay rightgbsition is in this
context. While one might be tempted to say thainfgito punish the gay
offender is the pro-gay rights approach, one moistarget that the victim
in these situations is also gay. In other wordshécontext of marriage,
every responsibility for one partner constituteoeresponding right for
the other.

190. See Andrew Koppelman, The Miscegenation Analogy: Sodomy Law as Sex
Discrimination 98 YaLe L.J. 145, 149-51, 158-60 (1988); Andrew Koppelmavhy
Discrimination Against Lesbians and Gay Men is Bescrimination 69 N.Y.U.L. Rev. 197,
199-205 (1994); Sylvia A. Laijomosexuality and the Social Meaning of GendeB8 Ws. L.

Rev. 187, 230-31 (1988).

191. See, e.g.Kerrigan v. Comm’r of Pub. Health, 957 A.2d 4@81-82 (Conn. 2008);

Varnum v. Brien, 763 N.W.2d 862, 884—85, 906 (I2089).
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Fourth, to not punish same-sex adulterous behavior while
simultaneously punishing opposite-sex adulterotmber is to demean
the value of same-sex relationships. Just as, enwbrds of Justice
Anthony Kennedy, it “demeans the lives of homosépesasons” to have
decisions such @&owerson the books that make private, consensual sex
between two people of the same sex a crimindi’aand just as denying
same-sex couples the ability to marry devaluesitks of gay peoplé®
so too does it demean the lives of gay peoplelttofaqually protect their
formal, legal relationships from the harms assedawith adulterous
conduct. Furthermore, it demeans the value of ssareaelationships by
perpetuating antiquated, negative stereotypes algayt people by
associating the virtue of fidelity with heterosekiyaby enforcing a
faithfulness norm against them while leaving same-gelationships
unregulated and thus tacitly enforcing or endoraingrm of promiscuity.

Finally, the risks associated with punishing same-adulterous
conduct via a different route are extremely harnduthe cause of gay
equality. Writing shortly aftetawrencewas decided and with reference to
the New Hampshire Supreme Court decision examibedea Professor
Mary Ann Case wondered whether legislatures, e&mestill punish
homosexual conduct, might amend their adulteryistatand fault-based
divorce schemes to make clear that such condustcladed within
them®*While the risk of selective enforcement of crinitaavs is always
of upmost concern in the gay community—given tregdmy of selective
enforcement of sodomy laws—the truth is that tlaeesignificant risks
associated witmot amending or appropriately interpreting the term
“adultery.”

For, as demonstrated above, sodomy laws arestii@books and can
still validly be enforced in contexts distinguiskabrom Lawrencétself,
and some fault-based divorce schemes still seyardéatify sodomy and
homosexuality as forms of fault. Yet, to allow sasex adultery to be
punished through these alternative routes is tdusenthe issues in a
dangerous way, punishing same-sex adultery notiseclultery is wrong
but instead because same-sex conduct or homodgxtseif is wrong.
(Consider, in this regard, the highly publicizesdlatiarge of Margaret Witt

192. SeelLawrence v. Texas, 539 U.S. 558, 575 (2003).

193. SeeJohn G. CulhaneUprooting the Arguments Against Same-Sex Marrid2fe
CArDOZO L. REv. 1119, 1181 (1999).

194. Casesupranote 22, at 141 (“Because of these negative edttes of adultery, the more
interesting question about its future is not whethwill be unconstitutional to criminalize it aft
Lawrence(most likely not, since, as noted, it can causentta an institution the law protects), but
rather, will legislatures, eager to strengthenitimaal marriage and perhaps still interested in
penalizing, condemning, or discouraging those eedidag homosexual conduct, now move to
amend their adultery statutes so as to includamitk definition homosexual conduct by a married
person, either for purposes of the criminal lawetated purposes, such as assessing fault in ivorc
or allowing actions for alienation of affection.”).
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from the U.S. Air Forcé®®Ms. Witt's discharge occurred after she had an
affair with a married woman, but she was dischafgetierhomosexual
conductpursuant to the military’s Don’'t Ask, Don’t Telbpicy instead of
for her adulterous conduct§ True enough, the sodomy laws will remain
invalid as applied in the contexts constitutiongitgtected by.awrence
However, the implicit message sent by enforcemé&atsmdomy law (or
enforcement of the military’s ban on service byrdpgay persons) on the
one hand is very different indeed than enforceragadlultery laws on the
other.

The day may ultimately come when adultery laws ather statutory
schemes that take adultery into account are eiperaled or struck down
as unconstitutional. For now, however, they arar @f the package of
rights and responsibilities that gays and leshiave fought so hard for in
marriage litigation. To accept the benefits of nage without the
corresponding responsibilities associated witls tbi accept the sorts of
“special rights” that gays and lesbians are sonottefairly accused of
doing when otherwise seeking equal treatment utidelaw.

195. Witt v. Dep't of Air Force, 527 F.3d 806, 8a® (9th Cir. 2008).
196. SeeWitt v. U.S. Dep't. of Air Force, No. 06-5195RBL, 2010.\8732189, at *4 (W.D.
Wash. Sept. 24, 2010).
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