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Risk and rehabilitation in criminal records
checking by employers: what employers are
doing and why?
Georgina Heydon RMIT UNIVERSITY1

The use of criminal record checking has dramatically

increased over the last 10–15 years, leading to concerns

that ex-offenders are disadvantaged in seeking employ-

ment and therefore at greater risk of engaging in

reoffending.2 In order to better understand why and how

employers are using criminal record checks, a two-stage

empirical research project was conducted involving a

survey of and interviews with HR managers across a

wide variety of industries. As indicated, a number of

disadvantages to the wholesale use of criminal record

checking in employment have been identified previ-

ously, such as obstructing the reintegration of ex-offenders

and encouraging recidivism, limiting the labour pool,

and exposing the organisation to discrimination claims

and to the overreliance on a single type of risk assess-

ment.3 This research, therefore, seeks to understand how

these disadvantages are apparently outweighed from an

employer’s perspective by opposing factors in the recruit-

ment process.

This article focuses on findings that address two key

questions:

1. How do employers think about risk management

in relation to ex-offenders?

2. To what extent are concerns about risk manage-

ment mitigated by an appreciation of rehabilitation

and reintegration efforts?

Findings
In partnership with several stakeholder organisa-

tions,4 the researchers conducted a survey of HR man-

agers across a wide range of industries in order to

quantify some of the central factors in their use of

criminal records checking. The online survey was dis-

tributed in two phases:

• first, to a list of HR managers who had provided

their email addresses to a data management com-

pany for research purposes; and

• second, to members of the Victorian Employers’

Chamber of Commerce and Industry (VECCI).

The first part of the survey collected basic demo-

graphic data, as well as information about the respon-

dents’organisation, industry or sector, and work experience.

The first section had eight questions in total.

The second part of the survey asked the respondents

about various aspects of criminal records checking that

covered the use of policy frameworks in their work-

place, if and how checks are carried out, and their

organisation’s attitude towards criminal justice con-

cerns, such as rehabilitation. Twelve questions were

included in this second section, and those that are most

relevant to this paper are described in more detail below.

A final page of the survey invited respondents to

participate in an in-depth interview. A total of 20

interviews were subsequently conducted with respon-

dents who provided their contact details for this purpose.

The interview data are not discussed in this paper, but

were greatly informative in providing explanations and

examples of the responses collected in the survey.

The survey was conducted anonymously and the

abovementioned contact details were not linked to an

individual’s survey responses.

There were 149 responses to the survey, of which 121

completed both sections.

Criminal record checking processes

In this part of the analysis, the findings from the

survey that relate to the respondents’ organisational

approach to using criminal record checks are presented.

This includes their decision as to whether or not to

conduct checks, and the kind of regulations, policies or

processes that might be governing the use of checks in

that workplace.

Responses to an initial question about the prevalence

of criminal record checks (N=121) indicate that 68.6%

of the survey respondents do undertake some kind of

criminal record check. This is broken up into various

categories, with the largest percentage (31.4%, N=38)

conducting checks only on new employees. In addition

to the remaining options, 21.5% provided a text response

in the “other” category, almost invariably indicating that

they conducted checks on all employees, mostly at three

year intervals.
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Almost one third of respondents (31.4%) indicated

that their organisation does not conduct criminal record

checks.

Figure 1 provides the relevant data. The question

allowed respondents to select more than one response,

therefore, the collective percentage of respondents con-

ducting all kinds of checks was calculated by subtracting

the number who indicated no checking was conducted

from the total.

Figure 1 (Survey Question 9) Prevalence of criminal record checking (N=121)

Whether or not they conducted checks, respondents

were asked to indicate which, if any, regulatory or

administrative conditions applied to their organisation in

relation to criminal record checking. This question was

intended to provide data about the administrative pro-

cesses that may regulate criminal record checking in

organisations, and the extent to which decision-making

was informed by policy, or recognised procedures.

For the purposes here, the most important aspect of

these data is the number of responses to the first option

on the list, which identified whether the respondent’s

organisation had “Legislative Requirements (Regula-

tions, Licensing, Acts)” in relation to criminal record

checking. The results of the survey indicate that for

39.7% of respondents, a legislative or regulatory envi-

ronment applies to their criminal record checking pro-

cess. This result will be discussed in the context of risk

management in s 3 further on, but for the time being it

is sufficient to note that this is a sizable proportion of the

organisations represented by the survey results conduct-

ing checks directly or indirectly, non-voluntarily.

Moreover, after subtracting the 31.4% of respondents

who do not conduct checks, it can be concluded that

there remain approximately only 30% of respondents

who conduct checks voluntarily. It should be recognised

that it is possible to find instances where an industry

requires employees to hold a licence or permit, and as a

result, employers do not require a separate criminal

record check of such employees. However, any such

licence or permit, such as a legal practising certificate,

would entail a criminal record check in any case. Thus,

it can be surmised that the nearly 40% of respondents
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who indicated that their organisation is subject to
“Legislative Requirements (Regulations, Licensing, Acts)”
in relation to criminal record checks, do indeed require
employees to have undertaken a criminal record check at
some stage. It has been assumed that these respondents
would not therefore have responded to the first question
by stating that they do not conduct checks at all,
however, it is possible that they did. If the latter is the
case, then it may be that the number of respondents who
do not conduct checks (directly or indirectly) is smaller
than the survey indicates, and that the number of
organisations calculated to conduct checks voluntarily
may be greater than the previously mentioned figure of
approximately 30%.

Organisational attitudes to ex-offenders
An important indicator of employer attitudes to

ex-offenders in the workplace is supplied by the responses

to question 15 of the survey. Here, respondents were

asked to indicate how their organisation would respond

to a positive check returned by a job applicant.

The results indicated that most HR managers did not

consider the criminal record to be a conclusive indicator

of suitability and conducted further investigations. For a

small minority (9.1%) of respondents, a positive check

would result in that candidate being automatically excluded

from the recruitment process. For the remainder of the

respondents, however, organisational responses to a

positive criminal record check could include making

further enquiries through an interview (34.7%), taking

the type of offence into consideration (65.3%), and

taking the employment position into consideration (43%).

Figure 2: Organisational responses to ex-offenders in recruitment (N=121)

Respondents to this question were also invited to

comment further in a free text box. The 61 comments

received here were coded and analysed in relation to

four categories:

• position relevant;

• rehabilitation concerns;

• regulated environment; and

• workplace risk.
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Of these categories, the most highly represented was

the workplace risk category (N=38), followed by rel-

evance of the offending to the position (N=29), regulated

environment (N=13), and last, rehabilitation concerns

(N=11). Seven responses were uncategorised.

A subsequent question required respondents to iden-

tify the main purpose for their organisation to conduct

criminal record checks and to rank these purposes in

order of priority. Although the chart below indicates that

the difference in average rating for each category was

not great, it can be observed that the purpose given the

highest priority for conducting checks was legislative

and/or regulatory requirements: 40% of respondents

ranked this as their number one purpose for conducting

checks. Minimising risk to customers was the next most

important purpose for checks (34.8% of respondents

ranked this as the most important purpose of checks).

Figure 3: Main purpose for conducting checks

Looking at the average score for each category across

all rankings, minimising misconduct was scored lower

on average (4.21) than minimising the more specific risk

of similar offending behaviour in the workplace (4.32),

or minimising risk to other employees (4.36). Minimis-

ing the risk to customers was scored higher again on

average (4.95) and complying with regulations or legis-

lation (4.99) scored the highest average ranking.

Organisational concerns about rehabilitation
Respondents were asked to give their opinion about

whether or not their organisation considered the reha-

bilitation of ex-offenders to be important. The results

indicate that over half of the respondents did not know

if this issue was important to their organisation, 28.1%

responded positively and 19.8% responded that it was

not important to their organisation.

In the next question, respondents who believed that

their organisation did consider rehabilitation to be an

important issue were asked how their organisation

demonstrated this. Although only 34 respondents had

earlier stated that their organisations considered the

issue important, 83 responses were given to this ques-

tion, of which 38 stated that it was not demonstrated at

all, 26 said they were unsure of how it was demonstrated

employment law bulletin November/December 2012132



and 19 gave specific examples of how it was demon-

strated by their organisation.

Of these text responses, nine actually described risk

management strategies, for example:

Undertaking investigation of a disclosable outcome from a
Police Check and then making a decision whether to hire
the candidate based on the charges/history. (from free text
response to Question 18)

All the responses were coded for risk management,

and/or reflecting a moral or individual concern, and/or

relating to human rights. The 19 coded text responses

covered the three categories roughly evenly, with the

same number of responses coded for risk management

as for human rights (N=10 in both cases).

Finally, there were two opportunities for respondents

to express freely any general thoughts or feedback about

criminal records checking. The first, in question 19,

asked for any further comments about any aspect of

checking criminal records in employment. There were

29 text responses collected and coded for either risk

management or rehabilitation (or both). Seven responses

remained uncoded.

Of the 29 responses, 15 were related to risk manage-

ment, and 13 related to rehabilitation.

Question 20 gave respondents a second chance to

comment, this time on the research field more broadly,

but in fact the responses were of a very similar nature.

The same coding schema was applied to these data but

with an additional category of “process/costs” to cover

those responses that commented on the application for a

criminal record check itself, or the cost of the checks.

There were also 29 responses to this question and the

analysis results showed that six related to process/costs,

11 related to rehabilitation and 16 related to risk man-

agement. Two responses remained uncategorised.

Discussion and conclusion
In interpreting these results, it was useful to consider

what might be driving the increase in criminal record

checking by employers. The research aimed to identify

the concerns for HR managers and how their responses

to this survey provide a sense of the organisational

pressures that affect criminal record checking.

Risk management

In this part of the analysis, findings from the survey

that relate to the respondents’ expression of the risks to

their organisation in employing ex-offenders will be

presented, as well as the use of criminal record checks in

addressing those perceived risks. To this extent, the

intension is to answer the initial question posed above:

how do employers think about risk management in

relation to ex-offenders?

We saw in the above analysis that nearly 70% of the
121 respondents to the survey do conduct criminal
record checks in their workplace, but that for nearly 40%
of respondents (that is, more than half of those who
conduct checks) their criminal record checking proce-
dure is guided by regulations or legislation. This indi-
cates that the high levels of checking identified by prior
research may in fact be due more to the legal environ-
ment and industry level regulation than organisational
strategy. This finding is further supported by the findings
in relation to the reasons for conducting the checks
where the highest priority was on average given to
regulatory/legislative reasons over any other reason.

Nonetheless, reasons relating to risk management
still rated highly, and it appears that, after the straight-
forward compliance issues, respondents ranked highest
those categories that implied a direct impact on another
person (risk to customers, risk to other employees),
ahead of the actual risk of recidivism in the offending
behaviour itself. This appears consistent with the find-
ings of Hardcastle, Bartholomew and Graffam,5 that a
key obstacle to reintegration of ex-offenders is discom-
fort with the personal proximity of ex-offenders to the
respondent.

The findings relating to the organisational response to
a positive check in the recruitment process indicate
again that risk management is a key concern, with most
of the respondents identifying the type of offence as the
most likely factor in responding to an applicant with a
positive criminal record check. This is pertinent given
that the adjacent option was that the response would
depend on the position being applied for. Respondents
could choose more than one option, so the high level of
responses for “offence-dependent” demonstrates a fairly
clear concern with the potential impact of a type of
offender on the workplace more broadly, rather than the
relevance of the offence to the position. Automatic
exclusion, which was selected by less than 10% of
respondents, indicates a very high level of risk manage-
ment in relation to the issue, and discussing the matter
further in the interview can be consistent with the focus
on “offence-dependent” decision-making, rather than
position-relevance, though this will be discussed further
on in relation to rehabilitation.

In the final part of the analysis, it was demonstrated
that the overriding concern of HR managers was risk
management, but that this did not preclude a concern for
the human rights of the applicant, or the possibility of
rehabilitation (see further on).

Rehabilitation
In addition to describing the decision-making process

around criminal records checks, we have attempted to
describe the extent to which concerns about risk man-
agement might be mitigated by an appreciation of
rehabilitation and reintegration efforts for and by ex-offenders.
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The fact that 31.4% of respondents’ organisations do

not conduct checks at all may indicate a concern for the

rehabilitation of ex-offenders, in that these organisations

have chosen not to risk the exclusion of that cohort on

this basis. However, there are other possibilities: one

respondent in the text comments said that in a small

town, such checks are unnecessary, and others have

noted that criminal record is an ineffective tool for risk

management in their industry. Some organisations may

feel that the relevant positions do not have any require-

ments that would necessitate or warrant such an intru-

sive practice as checking criminal records, or that they

have not experienced problems that would be alleviated

by checking employees’ criminal records.

Further clarification can be found in the comments

provided at the end of the survey, where exactly half of

the 58 comments made in response to the two final

questions were supportive of the notion of rehabilitation

of ex-offenders. In some cases, this was simply an

acknowledgement that people change over time, and

indeed the “timing” of the offending was seen as an

important factor in the decision-making process for

many respondents. Other comments were more explic-

itly pro-rehabilitation, mentioning giving people a sec-

ond chance, such as in this example:

I think we take the approach that if a person has made a few
bad decisions that could present moderate risk should they
re-offend we are prepared to give them a chance with
special risk control mechanisms in place.
(from free text response to Question 20)

Very few respondents mentioned the term “human

rights” and only one referred specifically to the Austra-

lian Human Rights Commission’s (AHRC) position in

relation to the relevance of a criminal record to the

requirements of the position.

Very few respondents mentioned the term “human

rights” and only one referred specifically to the Austra-

lian Human Rights Commission’s (AHRC) position in

relation to the relevance of a criminal record to the

requirements of the position.

Conclusion
The survey results have indicated that the overriding

concern for HR managers in decision-making processes

around criminal record checks for job applicants and

employees is risk management. The opportunity for the

rehabilitation of ex-offenders was prominent, but clearly

secondary as an HR consideration, and did not figure

highly as a concern for organisations at the executive

level, from the HR perspective at least.

The motivation to conduct checks in the first place

was found to be based for the majority of respondents on

the regulatory or legislative environment which encour-

aged or mandated such checks. However, it is notable

that it was in fact a minority of employers in the research

who undertook criminal record checks voluntarily and

such a practice was not found to be widespread.

As mentioned, a majority of the respondents were

motivated to conduct check due to a legislative or

regulatory environment, but this was closely followed

by respondents’ concerns about risk minimisation, par-

ticularly where the risk might be related to their custom-

ers or staff. In other words, there was a strong sense of

the duty of care towards staff and customers when

employing ex-offenders.

By contrast, there was less evidence of a sense of a

duty of care towards the applicant or employee with a

criminal record. While the survey elicited a significant

number of general comments about giving people a

second chance and allowing for the vagaries of youth,

there was virtually no express recognition of the human

rights obligations towards ex-offenders, or the explicit

guidelines of the AHRC that do not permit employment

discrimination on the grounds of irrelevant criminal

records. It is concerning that the legal and ethical

ramifications of such discrimination are not on the radar

for most of these 121 HR managers.

Perhaps this last oversight is due in part to lack of

awareness — as one respondent put it:

I suspect that many people in positions that allow or compel
them to make decisions on the basis of criminal records do
so without due understanding of criminal records and the
implications of the information they disclose, likely creat-
ing poor outcomes for those being judged on the basis of
those records.
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