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Will Workers Have a Voice in China’s “Socialist Market Economy”?
The Curious Revival of the Workers Congress System
Cynthia Estlund*
Submitted June 3, 2014
I. Introduction
The United States stands virtually alone in the world in the extent to which the
concept of “industrial democracy” has been tied to the institutions of collective
bargaining. The exclusion of other institutions of worker participation in workplace
governance has proven fateful for U.S. workers as unions have lost power and coverage.
The idea of workplace democracy is simply not a living concept for the vast majority of
workers in the U.S. In the rest of the developed world, there is greater space, and often a
legal mandate, for other institutions of worker participation beyond trade unions.
European and especially German “works councils” (WCs) are the leading examples of
such institutions.
China stands with much of the world, then, in maintaining officially sanctioned
institutions beyond the trade unions through which workers are to be represented within
the workplace. The Staff and Worker Representative Congresses (SWRCs)1 are linked
with the enterprise trade unions, "grassroots chapters" of China's only lawful union
federation, the All-China Federation of Trade Unions (ACFTU), and are the primary
vehicles of “democratic management” of the enterprise. In the planned economy the
SWRCs were supposed to enable workers to exercise their authority as “masters” of the
state-owned enterprises (SOEs). With the “reform and opening” of China's economy, the
SWRCs’ role was curtailed within the newly “corporatized” SOEs, and largely absent
within the growing non-state sector. More recently, however, the SWRCs appear to be
experiencing a modest revival. In the wake of the ACFTU’s campaign to organize union
chapters in major private and especially foreign enterprises, policymakers have begun to
press for the establishment of SWRCs in those enterprises as well. The move might prove
to be little more than symbolic; for now, China's SWRCs are generally seen as feeble and
ineffectual. But symbols can be portentous, and change may be in the air.
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The Chinese term (职工代表大会, or zhigong daibiao dahui) has several translations. “Staff and
Workers’ Representative Congress,” though unwieldy, captures the inclusion of all employees of an
enterprise, including workers, technicians, management, and party cadres.

An effort by China to promote employee participation in workplace governance – if
that is what is afoot – might be welcomed by workers advocates across the world, much
as it would be met with apprehension from corporations operating in China, especially
those hailing from the U.S. European-based corporations would likely view this
development with more equanimity, given the obvious parallels with European works
councils. Still, the very different role and shape of both the state and the trade union in
China command attention, for they are bound to affect our appraisal of both the intentions
behind the SWRCs and their effects on the ground.
This Article briefly traces the evolution of the SWRCs, and asks what their tentative
revival means: What does it mean for China’s workers and for companies operating in
China? And what does it tell us about the emerging shape of the “socialist market
economy”? It is implausible to believe that China's leaders expect or intend by these
reforms to restore workers’ role as the “masters” of the enterprise, even in the still-large
SOE sector, much less in the private firms operating in China. But the SWRCs might
exemplify an effort by some Chinese leaders to give workers a larger role in enterprise
governance. Having first “corporatized” the enterprises of the planned economy to
resemble the capitalist enterprises of the world’s developed market economies, some in
China might now aim to “socialize” those capitalist enterprises to a modest degree. It is
worth exploring the reasons behind such an aim.
A closer look at the SWRCs and their changing legal status may thus offer a partial
glimpse of what China’s leaders envision in the next stage of the socialist market
economy: What is the proper role of workers within the enterprises of the socialist
market economy? That might be neither their prior role as “masters of the enterprise,”
nor as the mere sellers of “commodified” labor to profit-driven corporations. And it
might be neither the somewhat empowered role of U.S. workers in the small and
shrinking unionized sector nor of European workers who are represented by both trade
unions and works councils. It might be something new, and it calls for a closer look.
II. The Fall and Rise of “Democratic Management” and the SWRCs
In the 1960s, on the cusp of the Cultural Revolution, Deng Xiaoping described the
SWRC as “a good means of broadening democracy in the enterprises, of recruiting
workers and staff to take part in the management and of overcoming bureaucracy,” as
well as “an effective method of correctly handling contradictions among the people.”2
The last point suggests one reason for the recent revival of the SWRCs. But first let us
review what it is that is being revived.
A. Democratic Management in the Twilight of the Planned Economy
China's SWRCs, and the underlying principle of workers' participation in enterprise
management, have their roots in the pre-revolutionary practices of the Communist Party
2

Ma Wen Kuei, Industrial Management in China – How China’s Socialist State-Owned Industrial
Enterprises are Managed, PEKING REVIEW, no. 9, Feb. 26, 1965, available at
http://www.massline.org/PekingReview/PR1965/PR1965-09k.htm.

of China (CPC), and in transnational currents of thought about "industrial democracy" in
the early 20th century.3 With the establishment of the People's Republic, China adopted a
constitutional principle of “democratic management,” and settled on worker congresses
as the primary vehicles for engaging workers in the management of the SOEs of which
they were the official “masters.”4 Yet "democratic management" was never fully
institutionalized under Mao. For reasons both pragmatic and ideological, enterprise
management was dominated by factory managers and party secretaries, with workers
having little input and less power; workers and their institutions were given tasks to
perform, but were rarely consulted on enterprise management.5 Then came the Cultural
Revolution, which decimated China's institutions.6 So paradoxically, the democratic
management system gained its firmest foothold within the SOEs in the twilight of the
planned economy under Deng Xiaoping.7 The reform of the planned economy lagged
behind the growth of the unplanned, non-state economy, and the institutions of the
planned economy were restored before they were restructured along market principles.
And so democratic management was institutionalized in the SOEs in the 1980s before it
was largely eviscerated.8
The centerpiece of the democratic management system was the SWRC, which was
supposed to be broadly representative of the workforce as a whole. According to Deng’s
1980 statement, the SWRCs “have the right to discuss and take decisions on major
questions of concern to their respective units, to propose to the higher organizations the
recall of incompetent administrators, and to introduce – gradually and within appropriate

3

See Feng Tonqing, An Overview of the Workers' Congress System in China, in Rudolf Traub-Merz and
KinglunNgok (eds.), INDUSTRIAL DEMOCRACY IN CHINA 197-99 (Beijing: China Social Sciences Press,
2012) (PDF version available online at
http://www.sociology2010.cass.cn/upload/2013/01/d20130122160207969.pdf).
4
"State-owned enterprises practice democratic management through congresses of workers and staff
and in other ways in accordance with the law." XIANFA(宪法) [Constitution of the People’s Republic of
China], art. 16.
5
For an excellent overview of the history of SWRCs before the Cultural Revolution, see Paul Harper,
Workers’ Participation in Management in Communist China, 4 Studies in Compar. Communism 111, --(1971). Marxist Communists have generally rejected, and labeled as “syndicalist” or “economist,” the
notion that the interests of workers in a socialist country are distinct from managers of (state-owned)
enterprises, and from the people as a whole, and should be separately represented. Id. at 112.
6
Feng, supra note --, at 198-99.
7
Deng’s explanation for the restoration of the SWRCs in 1980 is intriguing for its attempt to smooth
over the rupture of the Cultural Revolution: SWRCs, he said, “will be introduced in all enterprises and
institutions. That was decided long ago. The question now is how to popularize and perfect the system.”
Speech on Aug. 18, 1980 to an enlarged meeting of the Political Bureau of the Central Committee of the
CPC, as discussed and endorsed by the Political Bureau on Aug. 31, 1980 (hereinafter "Deng Speech
1980"), available at http://english.peopledaily.com.cn/dengxp/vol2/text/b1460.html.
8
The SWRCs were legally established, first on an interim basis in 1981 (Interim Regulations on Stateowned Industrial Enterprise Worker Representatives Congresses (No. [1981] 24), re-transmitted by the
Central Committee of the CPC and the State Council on 13 July 1981), then on a permanent basis in 1986,
by the Regulations on State-owned Industrial Enterprise Worker Representatives Congress (effective as of
1 October 1986).

limits – the practice of electing their leaders.”9 The revival of this workplace
democratization project on the cusp of economic liberalization might have been a sign of
the intended limits of liberalization, at least in the state-owned sector. And perhaps it
was meant to help legitimize the disruptive changes that were soon to come with reform
and restructuring.10
As a formal matter, the SWRC stood above factory management.11 But the formally
powerful role of the SWRC was undercut by institutional design from the outset. Most
SWRCs met only infrequently – once or twice a year; their day-to-day functions were to
be carried out by the enterprise trade union, a “grassroots” affiliate of the ACFTU that
was usually dominated by factory management.12 So the factory director ordinarily held
sway over both the SWRC and the trade union, while all three were subordinate to the
CPC, in the person of the Party secretary of the enterprise. Still, as we will see, SWRCs
sometimes exercised real power on behalf of workers.
Let us briefly consider two aspects of the SWRCs: their selection and composition,
and their functions. Deng’s suggestion in 1980 that the SWRCs were supposed to
"democratize" enterprises without necessarily being elected may present a puzzle for
many Westerners, but not for those familiar with Chinese (and Leninist) conceptions of
“democratic centralism”: In the official view, democracy is enhanced, not undermined,
by Party guidance in the selection of grassroots representatives; the Party, after all, is held
to embody the people’s will.13 This view of democracy obviously has vast implications
that cannot be explored here.14 But what it meant for the SWRCs in the era of Deng is
that their democratic character lay chiefly in their composition rather than their selection:
The SWRCs were large bodies – typically around ten percent of the workforce – “with a
tiered representation structure, from small groups on the production line up to the factory
level.”15 Any member of an enterprise could become a representative; leading cadres, or
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Deng Speech 1980, supra note --.
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Id., Art. 23.
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Yu Keping, Toward an Incremental Democracy and Governance: Chinese Theories and Assessment
Criteria, 24 NEW POL. SCI. 181, 184-85 (2002), available at
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(Brookings Institution Press, 2011).
15
Chen & Chan, OHS (2010), supra note --, at 47.
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managers, were supposed to make up no more than 20 percent of the members; and
women and younger workers were to constitute a “suitable” proportion.16
Notwithstanding Deng’s hesitancy, by 1986 the law did call for elections:
Depending on the size of the enterprise, SWRCs were to be directly elected from either
individual work units or entire factories and workshops.17 But that did not foreclose
“guidance” from above. As Professor Joel Andreas elaborates in his recent ethnographic
study of SWRCs in the SOEs before (and after) their “restructuring,” there was a good
deal of variation on the ground in how SWRC members were chosen:
In some factories …, the process of selecting representatives was relatively
democratic—small teams nominated candidates and workshops then convened
meetings to elect representatives from among the small teams’ nominees. More
often, elections were “guided from above” (yindao (引导)), with workshop party
leaders asking workers to select from a list of nominees with one or two more names
than the number of representatives required from their workshop, and in some
factories, the party secretary simply named the representatives.18
However they were selected, “representatives were generally people on whom the party
organization felt it could rely – … employees who cooperated with the factory leadership
and conscientiously took responsibility for factory affairs.”19 Managers were heavily
represented, and shift supervisors and small team leaders were counted among the
"workers" who were to make up at least half the representatives. As one former SWRC
representative put it: “‘Even though there are elections, people vote for the candidates
the leaders support. Most representatives are common people, but they agree with what
the leaders want.’”20
The SWRCs enjoyed broad powers on paper, though it was still clearly subordinate
to the Party. The 1988 law governing SOEs contained a long list of "functions and
powers" possessed by SWRCs regarding factory operations.21 In particular, the SWRCs
had the formal power to “evaluate and supervise,” and even to remove, factory directors
16
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Regulation on SWRCs, supra note ___, art. 11.
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Joel Andreas, "Losing Membership Rights: The Impact of Eliminating Permanent Job Tenure on
Power Relations in Chinese Factories" 8 (unpublished manuscript) (on file with author).
19
Id. See also Andrew G. Walder, Factory and Manager in an Era of Reform, 118 THE CHINA
QUARTERLY 242, 247 (1989): "Party members and youth league activists dominate these congresses, in
large part because nominations lists for leading positions are screened by Party branches, and also because
workers who are not politically active are in most enterprises uninterested in, if not disdainful of, these
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20
Andreas, supra note --, at 8.
21
Law of the People’s Republic of China on Industrial Enterprises Owned by the Whole People
(promulgated by the National People’s Congress, Apr. 13, 1988, effective Aug. 1, 1988) art. 52
(Lawinfochina).

(subject to the approval of party-state authorities).22 That power seemed to give real bite
to the official role of Chinese SOE workers as “masters of the enterprise,” and it backed
up the SWRCs’ other powers, such as “the right to know virtually everything about the
enterprise … and participation in decisions on anything related to workers' wages,
benefits, and welfare, distribution of housing."23 The SWRC had more formal power
than the trade union, yet it was heavily dependent on the union to exercise its powers.
The SWRC met only infrequently, when convened by the trade union, and between
meetings its functions were delegated to the union.24
Did the SWRCs actually empower workers within the SOEs of the planned economy?
The picture is mixed.25 Most SWRCs appear to have served as little more than a “rubber
stamp” for management.26 But workers were sometimes able to make use of their formal
participation rights to influence a range of managerial decisions.27 Andreas finds that
“[i]n some factories, congresses were held irregularly and were simple events with
perfunctory reports and votes. In others, congresses were convened at least twice a year
and were protracted and elaborate events.”28 When it came to evaluating factory
directors, the SWRCs’ role was typically “perfunctory” but sometimes decisive; on a few
occasions, "employee representatives—or the entire workforce—voted to remove a
leader."29 Sometimes "candidates for leadership positions competed for votes," and made
speeches "outlining their qualifications and plans before large meetings of employees";
and "the winner was not always the candidate preferred by higher level leaders."30
These outbursts of workplace democracy took place within limits determined from
above – “above” being the Party. Voting over the factory director position, for example,
"could only be organized by higher level authorities, who decided when they were
appropriate and what form they would take. Often, it seems, such elections simply
provided democratic cover for decisions already made at higher levels. … Sometimes,
22

Id., art. 44, 52. Factory directors could also be directly chosen and removed by a “competent
department of the government” after seeking the opinion of the SWRC. Id.
23
Meei-shia Chen & Anita Chan, Occupational health and safety in China: the case of state-managed
enterprises, 40 Int’l J. of Health Services 43, 47 (2010) (hereinafter, "OHS").
24
Regulation on SWRCs, supra note --, art. 4. See Meei-Shia Chen & Anita Chan, Employee and union
inputs into occupational health and safety measures in Chinese factories, 58 Social Science & Medicine
1231, 1242-43 (2004) (hereinafter "Employee & union inputs").
25
See SEAN COONEY, SARAH BIDDULPH, YING ZHU, LAW AND FAIR WORK IN CHINA 39 (2012).
26
MALCOLM WARNER, CHANGING WORKPLACE RELATIONS IN THE CHINESE ECONOMY 27-28 (2000).
See also JACKIE SHEEHAN, CHINESE WORKERS: A NEW HISTORY 201 (1998) (arguing that SWRCs were not
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27
See WARNER, supra note___, at 107-08, 111. One 1990s study by the ACFTU (perhaps a dubious
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undertake “democratic appraisal” of managerial cadres. NG SEK HONG & MALCOLM WARNER, CHINA’S
TRADE UNIONS AND MANAGEMENT 88 (1998).
28
Andreas, supra note --, at 6.
29
Id. at 9.
30
Id. at 9.

however, authorities arranged such votes in response to dissatisfaction from below."31
While it was unusual for SWRCs to play a major role in the selection of factory directors,
they were more often active in selecting and supervising shop floor leaders.32
Andreas concludes that the SWRCs, and the system of democratic management as a
whole, afforded a measure of power to ordinary workers only because of the workers’
permanent “membership” or citizenship in the enterprises of the planned economy:
Because workers were permanently assigned to their work unit, and could rarely either
quit or be fired, managers and the party cadres who oversaw them had to attend to
workers’ views, cultivate their loyalty, and select leaders for whom they were willing to
work diligently.33 It was their permanent membership, says Andreas, more than the
formal institutions of “democratic management,” that empowered workers within the
enterprise (and even so, only within limits determined by Party leaders).34
B. The Decline of Democratic Management in the Era of “Corporatization"
As the SOEs were reorganized into the corporate form and subjected to some market
pressures, the SWRCs lost clout relative to more profit-driven managers.35 The 1994
Company Law – China's first corporate governance statute – was a watershed: The
Company Law provided the framework for both "corporatization" of SOEs and the
formation of private corporations; it was a major step in China's opening to foreign and
domestic capitalist investment and its creation of a "socialist market economy."36 But the
"socialist" and the "market" components of that aspiration pulled in opposite directions
when it came to the question of "democratic management."37 On the one hand, the
Company Law extended the formal reach of the principle of "democratic management" to
non-state enterprises, as discussed below; but it also reassigned the most conspicuous
legal powers of the SWRCs – the powers to “appraise and supervise the cadres and elect
the director of the enterprise” – to a corporate board of directors and supervisory
31

Id. at 9-10
Id. at 10-11.
33
Walder similarly emphasizes the importance of workforce stability and job security in motivating
managers to attend to their workers' concerns. See Walder, Factory and Manager, supra note --, at 252-53.
But Walder also notes that managers had many sources of leverage over workers given the wide range of
discretionary rewards and punishments available to managers and the many social needs met through the
work unit (housing, education). Walder, Organized Dependency, supra note --, at 56-64.
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Andreas, supra note --, at 11-12.
35
See Andreas, supra note --, at 8; Feng, supra note --, at 200, 203; COONEY, BIDDULPH & ZHU, supra
note___, at 68-69.
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For an early critical view of the Company Law, see Nicholas C. Howson, China's Company Law:
One Step Forward, Two Steps Back--A Modest Complaint , 11 COLUM. J. ASIAN L. 127 (1997), available
at: http://scholarship.law.berkeley.edu/facpubs/1868. On the modern state of corporate governance in
China, see Donald C. Clarke, Law Without Order in Chinese Corporate Governance Institutions, 30 NW. J.
INT'L L. & BUS. 131 (2010).
37
Indeed, that can be said about how the Company Law organized corporate governance itself: The
simultaneous objectives of maintaining state control and of attracting investment and promoting growth led
to some unusual features in the Company Law. See Howson, supra note --.
32

committee.38 The Company Law has since become a touchstone for proponents of
shareholder and managerial primacy in debates over the proper role of "democratic
management" and SWRCs.
At the same time as the SWRCs’ formal powers were diluted, their informal power
in the state sector was undercut as workers gradually lost “membership” in the enterprise,
and became mere employees by contract. Andreas finds that workers and managers alike
linked workers’ loss of voice to their loss of job security (especially in enterprises that
were effectively privatized). Said one retired factory director: “If a worker complains
you can just let him go.”39 A worker in a privatized factory agreed: “Now they can fire
you on the spot ... [T]he workers are more docile.”40 Another worker contrasted the late
1980s: “Back then, when workers attended meetings, if they had something to say, they
just said it. …. Now, ‘What I say goes; you just do what I say.’ It’s more dictatorial…
They can fire you, take your wages, you won’t have anything to eat.”41 With the
workers’ loss of job security and the growing power of shareholders and managers, the
powers of the SWRC steeply declined.
When SOEs were wholly or partially privatized, SWRC structures were often
“undermined, if not completely forgotten” along the way.42 Attitudes toward democratic
management changed dramatically. Andreas reports that, in privatized former SOEs, “in
which the top leaders own controlling shares, they have acquired a sense of
proprietorship that brooks no questioning of their position, and any suggestion that
employees might have a say in their selection or removal would be seen as ridiculous
...”43 Even in the many remaining SOEs, “the SWRC has been formally relegated to a
marginal position, and the ideas, institutions, and practices of ‘democratic management’
are widely regarded as anachronistic relics of a bygone era, not suited for a modern
corporate environment.”44 The form of the SWRC thus remains in the SOEs and their
successor enterprises, but in most it has become an empty shell.
38

See Company Law of the People’s Republic of China (promulgated by the National People’s
Congress, Dec. 29, 1993, effective date July 1, 1994) [hereinafter Company Law], art. 38. See also
RONALD C. BROWN, UNDERSTANDING LABOR AND EMPLOYMENT LAW IN CHINA 46 (2009) (citing
Company Law, art. 16). Professor Feng downplays this aspect of the Company Law in describing a
"continuous improvement of statutes and policies on workers' congresses" since the "reform and opening,"
see Feng, supra note --, at 202. But he recognizes that the SWRCs have been weakened in practice. Id. at
203.
39
Andreas, supra note ___, at 20.
40
Id.
41
Id.
42
See BILL TAYLOR, KAI CHANG & QI LI, INDUSTRIAL RELATIONS IN CHINA 142-43 (2003). See also
Wang, supra note ___, at 532 (reporting that the SWRC of a privatized SOE was ineffective because it was
packed with management representatives; frontline workers were unable to put themselves up for election).
43
Andreas, supra note____, at 19. See also Wang Shaobo, A Case Study on the Workers’ Rights
Protection Mechanism during the Reform of a State-Owned Company, in CONFLICT AND COOPERATION:
THE INTERNATIONAL SYMPOSIUM OF COLLECTIVE LABOR DISPUTE RESOLUTION AND REGULATION 532
(2011).
44
Andreas, supra note____, at 19.

There were exceptions. Anita Chan and her colleagues report that SWRCs continued
to influence the fate of factory directors and managers, at least into the late 1990s. For
example, in one province, “more than 2300 managers of [SOEs] were dismissed or
demoted after failing to obtain the necessary 60 percent of the votes” of their SWRCs.45
In some SOEs that retained a more paternalistic culture, it was possible for trade unions
to use the SWRCs and their powers to significantly improve health and safety
conditions,46 or to fairly distribute new housing benefits.47 So while the SWRCs were
often powerless, active trade unions could sometimes put their considerable formal
powers to use on workers’ behalf, at least when management was not antagonistic.
In the burgeoning non-state sector, by contrast, most companies lacked even the
formalities of democratic management.48 For the law, including the Labor Law of 1994,
conferred powers on the SWRCs if they existed, but did not clearly require them to
exist.49 The task of setting up the SWRC was largely left to Party and union cadres
within the firm, and the SWRCs thus lagged behind the ACFTU push to organize trade
union chapters in large private and foreign-invested enterprises.50 It was news in 2006
when Wal-Mart agreed, after lengthy negotiations with the newly-organized ACFTU
chapter, to create an SWRC, and when the Nanjing Wal-Mart’s SWRC, at its inaugural
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49
The Labor Law of 1994, which governs both non-state and state enterprises, provides that new
workplace rules and other matters relating to employment “shall be submitted to the [SWRCs] or all the
employees for discussion and passage.” Labor Law of People’s Republic of China, effective on January 1,
1994, Art. 33.
50
A 1997 ACFTU survey found that 46% of private manufacturing companies that had workplace
unions also had SWRCs. Zhu Xiaoyang & Anita Chan, Staff and Workers’ Representative Congress: An
Institutionalized Channel for Expression of Employees’ Interests?, 37 CHINESE SOC. & ANTHROPOLOGY 6,
13-14. But only a small fraction of such companies had unions.

meeting, approved a collective contract that provided for annual raises for all workers.51
But this appears to have been a rare event.
The Labor Contract Law (LCL) of 2008 – a major advance in the regulation of
employment relations – did little to clarify the shape of "democratic management" in the
non-state sector. Much like the 1994 Labor Law, the LCL provided that changes to
certain corporate by-laws, company rules, and collective contracts in all enterprises must
“be submitted to the workers representative assembly or all workers.” 52 Initially most
private and foreign companies either ignored the law’s worker consultation provisions or
sought to circumvent them. For example, relying on the LCL's provision for submission
to "all workers," some lawyers advised managers that it was enough to post notice of
changes to by-law or collective contract provisions on a company bulletin board or in an
employee handbook, and to construe employee inaction in the face of such notice as
assent.53
The upshot of all this is that the SWRCs have not been much of a factor in Chinese
labor relations in recent decades, especially in the non-state sector. The SWRCs have
been widely viewed as “useless,” and a “rubber stamp.”54 At a conference in 2010, a
Chinese labor relations scholar’s prediction that the SWRCs might become important for
the protection of worker rights was met with laughter.55
C. SWRCs Stage a Comeback?
That may be changing. Some signs come from politically connected corners of the
Chinese academy. In a 2012 paper, Professor Feng Tongqing of the China Institute of
Industrial Relations, the academic institute of the ACFTU, endorses SWRCs as stillimportant vehicles of "democratic management," and finds new interest on the part of
workers.56 While "workers' congresses established top-down are prone to becoming mere
rubber stamp organizations," those that are established "bottom-up are often highly
energetic,"57 and "a powerful weapon in [workers’] participation in reform."58 Feng
maintains that that "workers' congresses in China can have a bright future" if the trade
unions become more democratic and responsive, and if they do more to support SWRCs
51
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on the ground.59 (That “if” is crucial. For China’s “grassroots,” or enterprise-level trade
unions are almost invariably dominated by and deferential to management, much as they
were in the SOEs of the planned economy. We will return to this point.)
In a recent article in the influential Chinese Journal of Law, Professor Xie Zengyi of
the Chinese Academy of Social Sciences (CASS) argues that “[n]ot only is the use of
SWRCs justified, it is also feasible and essential. China should not abandon SWRCs, but
rather should support and perfect them.”60 Xie aims to recast democratic management for
the contemporary era. He argues that “the basis for establishing SWRCs is not that
workers are ‘masters of the enterprise,’” but rather that workers' participation will have
economic and political benefits.61 In terms familiar to Western proponents of worker
participation, Xie argues that SWRCs will “increase the flow of information between
managers and employees,” raise employee morale and productivity, and “strengthen
oversight of corporate operations,” as well as “mitigate worker subjugation.”62 Pointing
to positive experience with SWRCs at the provincial level and with works councils in
capitalist Europe (on which more below), Xie contends that the SWRCs’ consultative
role on decisions that affect employee interests is entirely compatible with the Company
Law and with managerial power over day-to-day affairs and matters that do not relate
directly to employee welfare.63 Far from supplanting the authority of corporate
managers, he argues, SWRCs can supplement it.
In the meantime, various official bodies in recent years have acted to bolster the
SWRCs' powers, including in the non-state sector.64 Courts have given sharper teeth to
the LCL's requirement that certain changes, to be valid, must be submitted to the SWRC
(if one exists). For example, a court in 2009 overturned the discharge of an employee
because the rule the employee had violated had not been approved by the company’s
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SWRC.65 In the wake of decisions like that, managers and lawyers of large and
especially foreign non-state enterprises are beginning to reckon more seriously with
SWRCs – at least where they exist.
Of course, the net effect of laws and rulings that strengthen the powers of SWRCs
once they exist, but that do not require them to exist, might have been to stiffen
management resistance to their formation. But in recent years SWRCs have made
significant headway in the non-state sector. Shanghai and Zhejiang Province, among
other jurisdictions, have issued regulations requiring all public and private enterprises to
establish SWRCs.66 In the meantime, Party and union officials in private and foreign
enterprises have been setting up SWRCs (at least on paper). As of March 2013, roughly
81 percent of the organizations, public and private, that had a trade union chapter -- that
is, over 4 million enterprises -- had established a workers congress.67
At a national level, the ACFTU in its 2012 “Provisions on the Democratic
Management of Enterprises” calls for the establishment of SWRCs in private enterprises
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nationwide.68 The Provisions are not legally binding on companies,69 but they govern the
trade union chapters that are charged with convening the SWRCs, and are likely to spur
the further proliferation of SWRCs in the private sector – again, at least on paper. Once
an SWRC exists, binding national laws define its formal powers. For the most part the
Provisions track those laws in their account of the SWRCs’ powers: they are to put
forward opinions and suggestions on an enterprise’s development plans and operation,
“deliberate the bylaws … on important matters,” “deliberate and adopt collective contract
drafts,” and “examine and supervise the enterprise’s implementation of labor laws and
regulations.”70 The Provisions empower SWRCs to elect employee representatives to the
board of supervisors and the board of directors.71 Interestingly, the SWRC is also given
power to supervise and elect the enterprise’s business managers, albeit only “upon
authorization.”72 That final cryptic qualification might determine whether this provision
is seen as a gloss on the law or an overreach that conflicts with the Company Law’s
reallocation of these supervisory powers to the corporate board.73
The Provisions also underscore the SWRCs' potential to represent the workforce as a
whole. No more than one-fifth of the members can be upper- or mid-level managers,74
and members are to be directly elected or removed by their work unit at a meeting at
which two-thirds of the members are present.75 Crucially, however, there are no explicit
rules on nominations; representatives may be nominated by the trade union, by managers,
or by employees, and actual practices vary.76 In short, nothing in the law nor in the
ACFTU Provisions ensures that the SWRCs' make-up will reflect the genuine choices of
rank-and-file workers, nor that they will act vigorously, nor that management will take
68
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them seriously.77 But the SWRCs do supply a legally sanctioned vehicle for enterpriselevel worker participation that is larger and less management-heavy than grassroots trade
union officers.
The ACFTU Provisions represent a major official intervention in a heated ongoing
debate over whether a robust role for the SWRCs, and for democratic management, is
consistent with the Company Law and its more management- and shareholder-centered
vision of corporate goverance.78 On the other side of that debate are most major foreign
and domestic corporations operating in China, along with some powerful allies in
government. This is a critical debate about the future of China’s “socialist market
economy,” and the role of workers in that economy, to which I will return below.
D. An Aside on SWRCs and Worker Committees in Multinational Companies
The SWRCs offer to some multinational corporations a mechanism for worker
participation in their own and their suppliers’ operations. Firms that purport to follow
“socially responsible” supply chain practices face stakeholder pressure to engage workers
in the enforcement of their rights under local laws and codes of conduct; but in China
they also face skepticism from both stakeholders and workers about the official trade
union as a genuine worker representative, as well as a prohibition on workers’ forming
their own trade unions outside the ACFTU. Given those cross-cutting pressures, some
firms have turned to SWRCs as a vehicle for engaging workers in enforcement of their
rights. Multinational companies with SWRCs in some of their China-based locations
include McDonalds,79 KFC,80 and, as noted above, Wal-Mart.81 Reports are mixed on
whether SWRCs have actually helped to to enforce companies’ legal and social
responsibility commitments.82
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Other multinational companies and their major suppliers have instead established
unofficial Employee Committees to facilitate employee participation in workplace
governance.83 These committees have no legal status or legal powers, and no formal
connection to the Party-state or the ACFTU; they are more likely than SWRCs to be
openly and democratically elected by the workers.84 That makes them potential vehicles
of grassroots worker empowerment. So when the Foshan Honda strikers in 2010 elected
representatives to negotiate with management, they appear to have done so under the
auspices of an Employee Committee, not the SWRC (and certainly not the trade union).85
These unofficial Employee Committees are most often found in companies (or in the
major suppliers of companies) whose managers have favorable experience with
democratic unions and works councils at home – in Germany and Sweden, for example.
These companies tend to pay relatively well and to take a proactive approach to labor
relations; they may see little risk of workers going into opposition against management,
and believe that risk is reduced by participatory mechanisms.86 Even so, the impetus for
the creation of Employee Committees often comes from outside – from stakeholder
pressure, and sometimes union pressure at home, to adopt “best practices” in corporate
social responsibility and compliance with domestic and international labor standards.
Worker advocates have long pressed for worker representation in private labor standards
regimes,87 and have recognized the inadequacy of official union representation in
China.88 Some companies have sought to fill that gap through unofficial Employee
Committees.
For now, Chinese officialdom appears to be leaving Employee Committees alone.
They are seen as creatures of management, neither part of the official structure for worker
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representation nor a threat to it; and they seem to pose little threat of spreading worker
activism across enterprises. If policymakers continue to embrace and expand the role of
SWRCs in these foreign companies, the Employee Committees might begin to look like
competitors for workers' attention, and might attract greater official scrutiny. And if the
SWRCs do end up functioning as vehicles of worker participation, the Employee
Committees might appear redundant to managers and stakeholders. So let us return to
our focus on the SWRCs' potential for engaging workers in enterprise governance.
III. Two Comparative Perspectives on "Democratic Management": A Legal Void in
the U.S., Works Councils in Europe
For Western observers seeking to make sense of the SWRCs and their possible
revival, it may be helpful to compare them to more familiar institutions of worker
participation. But U.S. observers may need a comparative layover in Europe, where the
concept of "democratic management" has a resonance that it lacks in the U.S., and where
works councils (WCs) have long served as a channel of employee participation in
enterprise governance.
A. American Labor Law's Hostility to Non-Union Employee Representation
U.S. labor law may be unique in the world in virtually barring meaningful employee
participation in workplace governance other than through independent union
representation. In the U.S., there is no analogue to the legally constituted SWRC; and the
equivalent of a voluntarily constituted, management-sponsored Employee Committee
would be an illegal “company union.” This is just one dimension of the "American
exceptionalism" that so often shows its face in the law of the workplace.
Under U.S. labor law, an employer and a union can, through collective bargaining,
create an employee representation structure analogous to a "works council" or an SWRC
(provided that the union itself is independent, not employer-dominated). The analogy to
either SWRCs or WCs would still be strained, for no public law would define the powers
or govern the composition of such an entity. But in any event, the analogy is largely
hypothetical, for American unionists have traditionally regarded such structures as a
circumvention of the union. The United Auto Workers thus broke new ground in
agreeing with Volkswagen (VW) to establish a works council in a Tennessee plant in the
event workers chose to be represented by the union.89 But the workers' February 2014
vote against union representation at least postpones the VW experiment and the seachange in American industrial relations that it might have presaged.90
In the non-union workplaces where over 93 percent of U.S. private sector employees
work, employee representation committees that discuss wages or working conditions
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almost inevitably run afoul of the labor law’s proscription of “company unions.”
Employee committees that discuss managerial concerns such as productivity or quality
are lawful and common. But under the National Labor Relations Act (NLRA), any
organization in which employees participate, and that “deals with” the employer on terms
and conditions of employment, is defined by as a “labor organization”; and it is unlawful
for an employer to “dominate or interfere with … or contribute financial or other
support” to a labor organization.91 The prohibition holds even if employees
enthusiastically embrace the representation structure, and even absent any anti-union
motive on the employer's part.92 That is why VW will probably be unable to establish a
"Works Council" at its Tennessee plant in the wake of the workers' vote against union
representation.93
The peculiar union-or-nothing system of worker representation in the U.S. has
generated two sharply different regimes, each of which affords a single channel for both
the resolution of "distributional conflict" over wages and the cooperative pursuit of
mutual gains: either collective bargaining through independent trade unions, or
unfettered managerial rule. In the union sector, the cooperative pursuit of mutual gains is
at least periodically disrupted by distributional conflict; and in the non-union sector,
workers have no collective voice in distributional conflict, nor in ensuring that gains will
be mutual.
Still, U.S. firms are not immune from the the challenges of human resource
management and industrial relations that have led to the rise of structures of employee
participation beyond collective bargaining in many other industrialized nations. So the
actual picture in the U.S. is more complex. While formal “company unions” have been
largely extinct in the U.S. since the 1930s, less formal representation schemes are
surprisingly common. In one recent study, 34 percent of non-union employees reported
that their employers maintained a system in which worker representatives met with
management about workplace issues, often including wages and benefits; and most
employees declared themselves satisfied with this domesticated form of collective
91
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voice.94 That is not surprising given what U.S. workers say they want by way of
representation at work. In the most in-depth survey of worker attitudes, while 30 to 40
percent of non-union, non-managerial private sector employees said they would vote for
independent union representation, fully 85 percent said they wanted an organization that
is “run jointly” by employees and management. 95
So U.S. labor law proscribes what most workers say they want, and what many say
they have. To be sure, that proscription is backed by no onerous sanctions, and no
sanctions at all unless someone files a charge with the National Labor Relations Board.
Still, illegality has consequences. Major corporations with a high public profile and a
commitment to legal compliance (like VW) cannot simply disregard the law. The
informal employee representation schemes that do exist in the U.S. workplace operate
quietly, and without public scrutiny, regulation, or support. We know little about them.
And they neither reflect nor reinforce public norms of "workplace democracy." Instead,
the idea of collective voice at work in the U.S. is almost exclusively identified with
unions; and unions carry a lot of baggage in the eyes of many workers and much of the
public, and in any event are shrinking and beleaguered.
The resulting “representation gap” is a serious problem for U.S. workers. It also
complicates the U.S. perspective on the rising profile of SWRCs in China. On the one
hand, the view of employee representation that is embodied in U.S. labor law would
usefully counsel us to look beyond the SWRCs and to assess the independence of the
trade union chapters that carry out their day-to-day functions. Given the near-ubiquity of
employer domination of the trade unions,96 we would be constrained to condemn the
SWRCs, too, as “company unions” – not merely less effective than independent union
representation but illegitimate. (Indeed, the role that managers and supervisors play in
German works councils, discussed below, would constitute unlawful assistance or
interference unless sanctioned through collective bargaining with a labor organization – a
union – that is wholly independent of management.) On the other hand, one suspects that
most U.S. workers would take a different view of an SWRC-like body – as better than
nothing, and perhaps even better than an independent union that has to fight management
every step along the way.
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B. How do SWRCs Compare to German Works Councils?
In sharp contrast to the U.S., the rest of the developed world allows or even requires
non-union forms of employee participation in workplace governance. In particular,
China's SWRCs have an obvious kinship with European works councils, which have their
roots in early 20th century efforts to promote industrial democracy (alongside of and
often in competition with the trade unions).97 SWRCs fall within a prominent scholarly
definition of WCs as "institutionalized bodies for representative communication between
a single employer and the employees of a single plant or enterprise."98 And in many
respects, SWRCs would fit comfortably within a typology of European WCs, which vary
widely from country to country.99 In particular, the SWRC system and China's concept
of "democratic management" are superficially analogous to the German WC system and
the concept of "co-determination" that it embodies. German WCs are unusual even
within Europe in their legal and political entrenchment; although the current system was
established after World War II, WCs are the product of over a century of institutional
development.100 In part for that reason, the German WC system is recognized as a
“prototype” within Europe and is relatively familiar outside Europe.101 It will serve as a
useful point of comparison here.
The reader may well wonder just how useful this comparison is likely to be, given the
raft of differences between the two nations’ legal, political, and industrial relations
systems. Germany’s WCs rest on a foundation of independent unions, an independent
judiciary, and multi-party electoral democracy, while China is adamantly opposed to all
three institutions. Those differences are indeed crucial to understanding the WCs
efficacy in advancing workers’ interests, and we will keep them in view. Still, a closer
look at the WCs will highlight crucial features of the SWRCs and their institutional
context, some of which may be changing.
The German WCs are unusual within Europe not only in their institutional
entrenchment, but also in the formal elaboration and extent of their prerogatives. The
WCs have not only rights to information and consultation over many management
decisions, but also co-determination rights – the right to demand third party resolution in
case the WC does not agree with management – and even veto rights over some topics.
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Imagine two intersecting sets of concentric circles – one radiating outward from a core of
essential employee concerns, and one radiating outward from a core of essential
management concerns. Roughly speaking, the prerogatives of the WC increase with the
proximity to the former and with the distance from the latter.102 Specifically, German
WCs have veto rights over some individual staff movements, and co-determination rights
over a wide range of personnel and work-related matters that do not affect the basic scope
or strategy of the enterprise. The WCs have a weaker but still meaningful right to consult
over other aspects of the work environment and job-related decisions (including new
technology), and they have the right to receive information on financial matters and
structural decisions that might affect workers.103
The German WCs are designed, and their powers are tailored, to enable workers to
participate in enterprise decisions that affect workers directly and that may affect
productivity. The logic of the German system is to hive off sharp distributional conflict
from the potentially cooperative pursuit of mutual gains; and that logic is reflected in the
enumerated powers of the WCs and in their formal separation from the trade unions.104
Crucially, the German WCs have no role in wage-setting and no right to strike.105 In
Germany as in much of Europe, collective wage bargaining takes place mainly at the
sectoral level; that is the domain of the trade unions.106
But the formal separation of the German unions and WCs does not prevent a great
deal of interaction on the ground. The trade unions have found the WCs to provide a
helpful workplace-level structure for engaging and protecting their members, and have
been able to use the WCs’ consultation and co-determination rights to influence a wide
range of managerial decisions on working conditions and job security. Unions have
exercised informal power in and through the WCs, for example, by running candidates
for positions on the WCs.107 On the whole, the German WCs became stronger and more
effective in the post-war era, in part because of the trade unions’ shift from skepticism to
pragmatic support to what one leading German scholar describes as a "symbiotic
relationship" with the WCs.108 The trade unions' embrace of the WCs in recent decades
may reflect in part their own declining power outside the WC system.109 If unions
continue to decline, however, the efficacy of the WC system is sure to suffer.
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The role of the union in a WC is only one of several variables that can influence the
actual functioning of a WC. For it turns out that even an elaborate and well-entrenched
legal framework does not produce uniform or uniformly effective institutions on the
ground. WCs can be marginalized or engaged, cooperative or combative, conventional or
creative; and that depends partly on unions’ involvement and partly on managerial
“culture” and posture toward workers and WCs.110 That is yet another large caveat to this
brief comparison between German WCs and China’s SWRCs.
Let us now return to the latter. Before the early 1990s, the SWRCs had formal
decisionmaking power in some areas in which the WCs have rights of codetermination or
less; in particular, they had the formal power to approve some major business decisions
and even to replace management. As noted above, however, those powers were rarely
realized in fact, and they have been much diluted since 1994. Now the powers of the
SWRCs appear both vaguer and weaker, even on paper, than those of the WCs.
In one crucial respect, however, the SWRCs’ powers are broader than those of the
German WCs: The SWRCs have a formal role in approving "collective contracts,"
including wage levels. That difference between the SWRCs and the WCs goes hand-inhand with another: the SWRCs are formally intertwined with the enterprise trade union,
which is charged with carrying out the day-to-day functions of the SWRC in between its
infrequent meetings. As we have already noted, Chinese trade unions are typically
dominated by management at the enterprise level (and by the CPC above that level). And
China's collective contracts bear little resemblance to U.S.-style collective bargaining
agreements; for neither the SWRCs nor the unions engage in collective bargaining as we
know it in the West. But where workers themselves are actively agitating for higher
wages, the requirement that SWRCs approve collective contracts may provide a vehicle
for workers’ direct participation in wage setting.111
Whatever the formal powers of the SWRCs, it is clear that, at least since their heyday
in the waning years of the planned economy, they have in fact exercised much less power
on workers’ behalf than have most German WCs.112 While there are wide variations in
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the actual functioning of both German WCs and Chinese SWRCs, in general the former
have had a much greater impact on both management and workers than the latter.113
IV. Some Constraints on the Efficacy of SWRCs and the Outlook for Change
This brief comparison highlights several dimensions of the SWRCs and their
institutional context that seem crucial to their efficacy. One dimension, diffuse but
important, is the relative vagueness of Chinese law on the SWRCs' powers, structure, and
composition, which gives workers far less traction against managerial power than the
more specific and detailed legal provisions of German law. The difference is partly a
reflection of the Chinese legal system in general, and raises issues of legal and political
development that are beyond the scope of this inquiry. But this much should be said:
Considering that China began constructing a modern legal and regulatory system
virtually from scratch just over 30 years ago, continued progress on this front seems
likely. The evolution of China's employment protection laws, described briefly below,
provides a case in point.
Employment protection, or job security, is in fact another point of comparison, one
that lies outside the SWRCs and WCs as such, but has been highlighted by Andreas. In
addition, the role and nature of both the trade union and the state – in the SWRCs and in
China – command our attention. On each of these dimensions, the current state of affairs
tilts against Chinese workers and their prospects for a real voice at work through SWRCs,
at least as compared to the situation of German workers and their WCs. But on each
dimension, one can discern signs of a shift in workers' favor in China.
A. Job security
One reason for the weakness of the SWRCs in recent years, according to Andreas, is
that ordinary Chinese workers in most companies have enjoyed little job security, either
in China's SOEs since the demise of the danwei system or in private companies. That
view may strike a chord with American legal scholars, including myself, who have
argued that freedom from unjustified discharge is a necessary predicate for workers to be
able to exercise voice rights that they may enjoy on paper.114 If that is so, then the fate of
the SWRCs may turn partly on whether the Labor Contract Law of 2008 (LCL) can
accomplish one of its more ambitious objectives of improving job security for Chinese
workers.
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The 1994 Labor Law had sought to regulate unjustified dismissals during the term of
a labor contract, whether fixed or indefinite. But apart from chronic enforcement
difficulties, that form of job security was easily defeated by employers’ use of short
fixed-term contracts.115 One goal of the 2008 LCL was to shore up workers’ job security,
partly by limiting employers’ use of fixed-term contracts. On paper, it has succeeded:
According to a recent OECD survey of employment protection legislation, China’s
legislation ranks as the most protective in the world!116
To be sure, the LCL makes no effort to restore what Andreas calls “membership” in
the enterprise, which entailed a virtual ban on quitting as well as on discharge. The
former was part of the price workers paid for the security of the "iron rice bowl," and
might have helped to motivate workers to speak up against management.117 That kind of
“security” is not coming back. But the LCL does attempt to enable workers to speak up
by requiring employers to justify termination of most employees (or else to compensate
them). That is roughly the kind of job security that is enjoyed by most formally
employed workers throughout the developed world, including Germany, and by the small
fraction of U.S. workers who are covered by a collective bargaining agreement. If that is
the kind of security that China's workers need to exercise the democratic participation
rights that they enjoy on paper, then the LCL would seem to be just the ticket.
But of course job security rights that exist only on paper will do nothing to bring to
life democratic participation rights that exist on paper. It remains to be seen whether
Chinese law will manage to make its job security protections real for most employees.
On the one hand, workers have won a high percentage of the cases that have poured into
formal adjudication channels since the LCL, and managers complain about the strict legal
standards for dismissal.118 On the other hand, most ordinary workers lack access to legal
representation and effective legal recourse. Moreover, employers seeking "flexibility"
have continued to look for ways to get around the LCL's constraints on discharge of
indefinite term employees. (China is hardly the only place where employers respond to
tough legal restrictions on discharge, if they can, by shifting to labor arrangements that
fall outside the law's restrictions.119) A popular tactic has been to hire workers through a
115
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“labor dispatch” agency, and thereby avoid the LCL’s restrictions on termination.120
Studies indicate that labor dispatch use at least doubled after 2008, and that by 2011 it
included one-fifth of China’s 300 million urban workers.121 The growth of labor dispatch
parallels trends toward "casualization" of labor that are seen across the world, not only in
China and not only in the wake of new labor regulations.122 But the explosion of labor
dispatch in China since the LCL is too dramatic to be a coincidence.123
Paradoxically, there are glimmers of good news in the labor dispatch story. The fact
that so many employers in China sought to circumvent the LCL's restrictions, rather than
simply ignoring them, suggests that labor law is becoming a real constraint for private
sector employers in China. The fact that Chinese policymakers responded to the
explosion of labor dispatch by amending the LCL to restrict its use suggests that they are
increasingly serious about regulating labor standards and improving job security.124 And
the fact that dispatch workers are explicitly accorded representation within China’s
SWRCs suggests a serious effort to keep “democratic management” structures aligned
with emerging employment practices.125
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Can Chinese workers achieve European-style job security rights in the foreseeable
future? Given worldwide trends toward casual and contingent forms of labor, that seems
unlikely. Many European workers no longer enjoy “European-style” job security
rights.126 Already some companies in China have reportedly responded to tighter rules on
labor dispatch by outsourcing some jobs altogether.127 On the other hand, given the
progress that China has made since first beginning to regulate labor standards a few
decades ago, it does not seem impossible that at least a sizable core of China’s workforce
will enjoy real job security in the foreseeable future.
Two other major areas of difference between the SWRCs and the German WCs – the
role and nature of both the trade union and the state – are more intractable because they
are closer to the heart of China’s one-party system of governance.
B. The nature and role of the trade unions
The SWRCs' functions are formally exercised by the enterprise trade union in
between the SWRCs’ infrequent meetings, while German unions are formally separate
from the WCs; yet German unions do much more to energize WCs on behalf of the
workers than Chinese trade unions do to energize SWRCs.128 That is not surprising.
German unions are comparatively strong, independent of both management and the state,
and accountable to workers, while China's official trade union federation and its
enterprise chapters have often been described as "useless" to workers, and no other trade
unions are permitted to exist.
The nature of the ACFTU, China's only lawful trade union, is a large topic.129 Here it
is enough to know that, while the union is charged with “representing” workers, it is not
actually accountable to the workers at any level of the organization. The ACFTU is
subordinate to the corresponding Party branch, from the local level up to the national
level, and its officers are appointed by the Party.130 Similarly, the enterprise trade unions
126

Manfred Antoni & Elke J. Jahn, Do Changes in Regulation Affect Employment Duration in
Temporary Help Agencies, 62 INDUS. & LAB. REL. REV. 226, 226 (2009) (describing a significant increase
in the use of temporary workers in European Union countries).
127
Zhang Yuanyuan, Yu Guibi Xin Laodongfa Xiangguan Xianzhi Qiye Laowu PaiqianTubian “Laowu
Waibao” (欲规避新劳动法相关限制 企业劳务派遣突变“劳务外包”) [To Circumvent New Labor
Law Restrictions, Companies Replace Dispatch Labor with “Outsourced Labor”], YOUTH.CN (June 24,
2013, 11:51 AM), http://finance.youth.cn/finance_gdxw/201306/t20130624_3413854.htm
128
Unions support works councils in Germany by providing them with expertise, guidance and advice,
and by calling official and unofficial strikes—a power works councils are denied. Streek, supra note --. at
339, 343, 345.
129
For an overview, see Rudolf Traub-Merz, All China Federation of Trade Unions: Structure,
Functions and the Challenge of Collective Bargaining, in RUDOLF TRAUB-MERZ AND KINGLUN NGOK
(EDS.), INDUSTRIAL DEMOCRACY IN CHINA 11 (Beijing: China Social Sciences Press, 2012) (PDF version
available online at http://library.fes.de/pdf-files/bueros/china/09128/09128-english%20version.pdf). For an
in-depth account that emphasizes both deep problems and glimmers of innovation and reform, see TIM
PRINGLE, TRADE UNIONS IN CHINA: THE CHALLENGE OF LABOUR UNREST (London & New York:
Routledge, 2011).
130
Traub-Merz, supra note --, at 18-21.

are subordinate to enterprise Party cadres, as well as to the ACFTU branch that sits above
it. As we have noted, however, the enterprise trade unions have almost invariably been
dominated by firm management; at least until recently, most trade union chairs were
high-level managers for the employer.131 It is little surprise, then, that the unions have
done little in most cases to strengthen workers' hand in the SWRCs or to make effective
use of their powers. That being the case, there is something to be said for the idea of
separating the SWRC from the trade union.132
An alternative strategy would be to make the grassroots unions more democratic and
responsive to workers.133 The idea of independent trade unions remains totally off the
table in China; indeed, virtually every aspect of China's labor policy is shaped by the
regime’s commitment to avoiding the rise of independent labor organizations.134 But
workers are demanding, and some policymakers are promising, reform of the official
union, including more democratic elections at the grassroots level.135 Effective reform of
the ACFTU at any level will be a long, uphill battle at best. It might occur only in
scattered enterprises where striking workers exact democratizing reforms from local
officials and employers as the price of industrial peace – and it might last only as long as
workers remain on high alert. Or it might eventually be embraced and institutionalized if
employers and officials come to believe that the problem of labor unrest in China cannot
be solved without reasonably responsive unions that can represent (and regulate) the
workers. But however and to whatever degree the enterprise unions become more
responsive to workers, they might then make the SWRCs into more effective and
responsive institutions as well.
China's current system, unlike Germany's, combines the economic issues over which
management and workers are most likely to be at odds with other issues on which
workers' participation might contribute to a more productive enterprise; and China deals
with both through linked institutions – the enterprise trade union and the SWRC – that
managers currently dominate. If the trade unions were to become more energetic and
responsive representatives of the workers, there will still be the problem of injecting
economic conflict into areas of potential cooperation. That is a problem that unionized
workplaces face in the U.S. Both China and the U.S. would do well to consider the
German system’s logic of separating distributional conflict from the cooperative pursuit
of mutual gains.
C. The role of the state, and political parties, in labor relations
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The different role of trade unions in German WCs and Chinese SWRCs is intertwined
with the distinct role of the respective states in labor relations. A brief glimpse of the
latter is all that is possible here, but that will suffice to make some basic points.
We may start with some similarities: In Germany (and much of Europe), as in China,
the state creates the legal framework for WCs/SWRCs and defines their powers. In both
Germany and China, the trade unions play a large role, formal or informal, in the WCs or
SWRCs. Moreover, in both Germany and China (and elsewhere), the trade unions are
more closely intertwined with political parties and the state than they are in the U.S.136
Most European trade unions are affiliated with political parties, including some that
exercise state power from time to time.137 And the trade unions are themselves integral
participants, as “social partners,” in the "social dialogue" that functions as part of the
policymaking process in many European countries and in the European Union.138
But Western-style multi-party democracy and associational freedoms obviously make
an enormous difference: European trade unions are elected and ultimately accountable to
their worker-members. They are fairly autonomous from the political parties with which
they are affiliated. And those political parties have to compete for citizens’ votes in
periodic multi-party elections. China is of course a one-party state. The ruling Party
controls the ACFTU and its branches at least down to the local level and potentially,
through enterprise Party chapters, all the way down to the enterprise level; and workers
are prohibited from forming their own independent unions.
Through its control over the unions, the party-state in China potentially controls or
constrains the SWRCs in ways that have no close parallel in Europe’s WCs. The formal
lines of authority, direct though attenuated, between the SWRC and the CPC are one
striking difference between the Chinese and European version of the works council
system. That obviously does not mean that CPC leaders in Beijing call the shots; Partystate power is mostly decentralized or "fragmented,"139 and central control of local Party
officials has often been quite weak. Moreover, since the rise of markets and
managerialism in China, the theoretical power that the party-state wields over or through
the SWRCs has been eclipsed on the ground by managerial power. Whether and how
136
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that might change in the future is a crucial question that goes to the heart of what China is
becoming, and what it means to become. But first let us sum up the story for today’s
workers in China.
With all of their institutional limitations – a vague legal framework, workers’
vulnerability to reprisals, enterprise unions’ domination by management, and the local
Party-state’s undependable posture toward workers – it is hard to see how the SWRCs
could offer workers an institutional voice in workplace governance. It is possible to
imagine a future in which those institutional limitations are addressed – through clearer
laws, stronger employment protections, more responsive unions, and a stronger Partystate commitment to delivering these improvements to workers. Unless and until that
happens, however, SWRCs and China's constitutional commitment to democratic
management appear doomed to wither into a formalistic charade.
For now, the real question is not whether the formal proliferation of SWRCs in
private sector firms will democratize industry – clearly it will not – but whether it can
create usable mechanisms for worker participation when workers or managers or both are
motivated to make use of them. Forward-looking managers can choose to engage
constructively with SWRCs, and to use them to improve communication and cooperation
with workers. And astute workers are occasionally able to make use of SWRCs as
politically safe vehicles for pursuing their own interests when they have mustered their
own collective power. Professor Feng offers several examples.140 Manfred Elfstrom and
Sarosh Kuruvilla report that, in 2007, workers of a city-owned paper mill managed to
organize around the mill's SWRC to reverse its privatization.141 And in January 2011,
when workers at a machine parts factory (a mostly-foreign-owned joint venture) learned
that they would not be receiving year-end bonuses, the enterprise’s 22-member SWRC
helped to both lead the resulting strike and successfully negotiate for the workers to end
the strike.142 These appear to be rare episodes. But they show that where and when
workers themselves manage to marshal enough collective economic power to stand up to
management, the SWRC may prove to be a viable mechanism of worker voice.
Are these the last gasps of a fading relic of the planned economy, or is there a real
future for "democratic management" and SWRCs in China? That question might be
unanswerable, but we can get closer to an answer by taking up a related set of questions:
Why are some policymakers pressing to revive and expand the SWRCs? What do they
hope to accomplish and what future do they envision? Those questions may not be
directly answerable either; but some informed speculation may be illuminating.
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V. What Does the Rising Profile of SWRCs Suggest about China’s “Socialist
Market Economy”?
The revival of SWRCs will modestly constrain company managers’ power by
forcing them to jump through the legally-prescribed hoops of SWRC consultation and
approval on a variety of matters. But to what degree and to what end will managerial
power be constrained? We cannot yet judge the matter of degree, for reasons explored
above. But we can surmise about ends.
One end could be the further consolidation of Party power in the the economy. On
this view, the establishment of SWRCs is an extension of the CPC and ACFTU
organizing drives that preceded it, and serves to institutionalize Party power within the
burgeoning private sector of the economy. Although the enterprises’ trade union and
CPC chapters have historically been closely allied with management, they are formally
accountable to the Party, and can in turn influence the SWRC’s composition and conduct.
But the SWRCs would seem to be an oddly attenuated way to promote Party control
within the enterprise. They are one step further removed from the Party than is the
ACFTU and its enterprise chapters, and the SWRCs’ composition and conduct is less
easily controlled by the Party. If the SWRCs are intended to consolidate Party power,
they must do so indirectly by accomplishing other aims.
One such aim is “stability maintenance.” Recall Deng’s characterization of the
SWRC system as “an effective method of correctly handling contradictions among the
people.”143 The SWRCs may be seen as useful vehicles for mediating labor disputes
inside the enterprise and preventing them from spilling into the streets. There is no doubt
that maintaining social stability and promoting “harmonious labor relations” is a central
goal of the regime. That goal is hardly unique to China, of course. "Labor peace" –
reducing the incidence and intensity of socially and economically disruptive industrial
conflict – has been a major goal of all industrial nations, and a major motivating factor in
reforming industrial relations regimes.144 Reducing labor conflict is not only a political
priority for China but also an economic priority if it is to develop an advanced industrial
relations system and a more productive economy. All this is to say that, if SWRCs were
indeed able to help avoid and resolve workers' grievances and to reduce labor conflict,
they would serve a number of China's major policy priorities. Again, it would appear that
the SWRCs can only do that if they actually enable workers to resolve grievances
satisfactorily, sooner, and with less headaches.
The SWRCs could also be part of China’s regulatory modernization project.
Western regulatory scholars have long contended that effective regulation of modern
corporations cannot be a wholly top-down affair, and that it requires representation of
stakeholders inside regulated entities.145 The SWRCs might serve that end, as evinced by
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their explicit powers and prerogatives with regard to the enforcement of labor standards
within the enterprise.146 It might seem unlikely that the revival of institutions with roots
in China's pre-market past is part of a forward-thinking regulatory project. “New
Governance” is not a prominent part of the Chinese lexicon; and its signature insistence
on activating civil society organizations in support of bottom-up enforcement pressures is
in sharp tension with China's general approach to social control and "stability
maintenance."147 But the SWRCs may be relatively "safe" vehicles for bottom-up
enforcement, from the regime's standpoint: They are contained within particular
enterprises, where they are subject to both management and Party oversight, and they
pose little risk of spreading worker activism from one enterprise to another. Improving
the enforcement of workers' legal rights and labor standards would also reinforce the
effort to promote stability by addressing worker grievances that might generate unrest.
If the SWRCs can help to resolve workplace disputes and enforce workers’ legal
rights inside the enterprise, they would promote social and political stability both in the
short term, by avoiding outbursts of protest, and in the longer term by preempting
independent worker organizing. For if workers are better able to resolve their rights and
interest disputes through official channels of representation, then they will be less likely
to turn to unofficial and independent forms of labor activism. If SWRCs can do all those
things, then it is no wonder that they are being revived. But of course they can do none
of those things unless they are more than paper institutions – unless they actually
empower workers to address their concerns at work. As we have seen, that will be
challenging. But we can now see several overlapping and compelling reasons for China’s
leaders to press forward with the project of making the SWRCs work for workers.
On this account, the revival and spread of SWRCs might offer clues about some
Chinese leaders' conception of the “socialist market economy.” One element of the
socialist market economy is clearly a large state-owned sector, with monopolies or
protected positions in several strategic or highly lucrative industries.148 That is among
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the central features of the Chinese political economic model that some observers describe
as "state capitalism."149 But the revival of the SWRCs suggests that the "socialist market
economy" means more than that, particularly with respect to the governance of the
enterprises that populate China's mixed economy. It suggests that China's leaders mean
not merely to expand the role of capitalist enterprises, nor to mimic them within the state
sector, but also to reform those enterprises by giving workers a (modestly) greater voice
in workplace governance. I will refer to this possible development as the “socialization”
of the non-state sector.
In the early “reform and opening” period, the growth of nearly-unregulated, marketdriven private and foreign-invested industry created a glaring divergence between those
grim factories and the as-yet-unrestructured SOEs, whose relatively privileged workers
were still protected by the “iron rice bowl.” Conditions in the new factory areas grossly
belied the regime’s professions of socialist ideology, and earned China a reputation
among labor advocates in the West as a center of gloves-off, capitalist exploitation of
workers.150 China had a centrally planned socialist economy and a bare-knuckled market
economy, but no effective regulation.
Since the early 1990s, however, China’s two economies have converged to a
significant degree. One half of the convergence – the “corporatization” of the SOEs, the
commodification of labor, and the smashing of the “iron rice bowl” – has been widely
analyzed, most brilliantly by Professor Mary Gallagher.151 Clearly the SOEs and their
restructured and privatized successors came to behave much more like private firms,
particularly in their labor relations, than in the planned economy. The other half of the
convergence – the shift in the non-state sector toward greater regulation and control –
began in the 1990s.152 The Labor Law of 1994 was a watershed in its imposition of a
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single regulatory regime across the state and non-state sectors. The Labor Law's embrace
of the "labor contract system" formalized and furthered the decline of worker security in
the state sector; but it also adoped a regulatory framework for that system that began the
process of improving standards in the non-state sector.153 The development of labor
standards, regulatory structures, and official channels for adjudication of employment
disputes continued with the Labor Contract Law of 2008, which tracks modern European
labor standards in many respects (apart from actual wage levels).154 Enforcement still
lags for many reasons, but the trend toward greater regulation is clear and steady.
So most elements of the unified labor law regime suggest a convergence toward
modern regulatory capitalism.155 But the revival of the SWRCs and their extension to the
non-state sector might signal something new in the evolution of workplace governance in
China – not a rejection of regulatory capitalism but a variant of it that might look more
familiar to Europeans than to Americans. If the SWRCs are to be anything more than
paper institutions, they might suggest that China intends not only to regulate enterprises
through traditional administrative mechanisms, but to shift their internal modes of
governance in a pro-worker direction. In short, after initially “corporatizing” the SOEs,
or restructuring them to mimic the capitalist firms of the West, China (or some of its
leaders) might now be seeking to “socialize” those capitalist firms to a modest degree –
to restructure them to give workers a greater role in enterprise governance.
The “socialization” story would begin with establishment of CPC chapters within
large private companies.156 That facilitated the ACFTU's drive to "organize" trade union
chapters, and in turn the recent press to establish SWRCs, in those companies. The net
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result has been to reproduce in the larger enterprises of the market economy the forms
(though far from the full substance) of Party authority and worker representation that had
been established within the planned economy, including the SWRCs. As already
discussed, that might promote several interconnected goals of the regime – short term and
long term stability maintenance through more effective official channels for conflict
resolution and rights enforcement within the enterprise. But the accomplishment of those
ends depends on re-empowering workers vis-à-vis employers, at least to a modest degree,
in an era of commodified labor. That is what I am calling the "socialization" story, and it
overlaps more than it competes with the other explanations offered above for the SWRCs'
revival. The socialization story resonates with some of the regime’s own rhetoric, and
with the continuing invocation of “democratic management” as an integral part of its proworker ideology, ensconced in the Constitution and recurring throughout its legislative
enactments and policy documents, including in the recent "Decision" of the Third Plenum
under Xi Jinping.157
The “socialization” story would suggest that the SWRCs should be seen as
analogous to European works councils, but with an important difference: The SWRCs
have a different and potentially powerful support system – not an independent trade
union, but the party-state. If workers are to exercise meaningful influence within the
operations of powerful transnational corporations, or within any profit-driven enterprises
in the modern global economy, they need powerful support from outside the enterprise.
In the West, independent trade unions sometimes provide that support; and in Europe
they sometimes provide that support through works councils as well as through collective
bargaining.158 But trade unions’ power ultimately stems from workers’ collective
economic power, and the latter is waning. In a world where capital and managers are
gaining ground against workers and their unions, something more – something like
affirmative state backing – might be needed to give workers a real voice in governance.
The Chinese model potentially supplies affirmative state backing to workers and SWRCs
through the CPC and ACFTU chapters within the enterprise as well as the other forms of
leverage that the party-state exercises from outside the enterprise.
“Potential” is the key, of course. The ACFTU has largely failed to perform this
function because of its multiple conflicting missions, its lack of accountability to
workers, and its coziness with managers, both inside the enterprise and at the local level.
In the first few decades of “reform and opening” and the regime’s pursuit of growth
above all, the ACFTU’s nature as a branch of the Party made it an ineffectual voice for
workers. But there is no doubt that the party-state and its various organs have enormous
leverage that could be, and lately has been, deployed in the interest of workers, at least
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when the workers noisily demand it. So if the party-state is determined to give workers
more clout within private firms through the SWRCs, and if that determination filters
down to the local level, then the SWRCs could actually help to democratize workplace
governance. Those are big “ifs,” of course.
There are other “ifs” as well. For if the party-state in China were to overcome its
discouraging history of local protectionism and cronyism, and to give real teeth to
measures that empower workers and constrain management discretion, private employers
would be likely to resist, and might even flee to friendlier shores. That is the threat that
private firms loudly proclaim in response to every pro-worker reform in China (and
elsewhere), from the LCL to recent collective bargaining measures.159 And that threat
might well lead the proponents of worker empowerment to trim their sails. There are
obviously limits to the ability of any jurisdiction to impose costly conditions on private
firms that can choose to operate elsewhere or not at all. But China – with its gigantic and
growing population of both skilled workers and acquisitive consumers, and its impressive
infrastructure – might have the latitude to impose conditions that other countries do not.
Moreover, the "costs" of these particular conditions are hardly transparent. Employers
might even discover that well-designed mechanisms of worker participation can stabilize
workplace governance and improve firm performance.160
VI. Conclusion
In the end, China’s tentative moves toward reviving the SWRCs probably reflect an
overlapping consensus and a mix of motives and aims that are both ideological and
pragmatic, and both public-regarding and self-serving. But part of the mix may be a
genuine desire to empower workers through the SWRCs and their Party-state support
mechanisms as China moves toward the next phase of “socialism with Chinese
characteristics.” That aspiration is often proclaimed, and often contradicted by realities
on the ground; but it has a following within the CPC. The recent “democratic
management” measures might represent a victory by, or a concession to, those in the
Party who seek to restore what they regard as a salutary side of Mao’s legacy – the
egalitarian and pro-worker commitments that were shunted aside during the first decades
of economic liberalization.161 Whether real or symbolic, the revival of the SWRCs might
be part of an effort to enhance the regime’s popular legitimacy by honoring a pro-worker
ideology that many citizens and some Party members share.
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Even if one is convinced, however, that China’s official ideology is nothing but a
thin veneer for a steadfast determination to maintain power, it still matters both how and
why the regime seeks to maintain power. If China's leadership is seeking to perpetuate
its hold on political power in part by better living up to its pro-worker ideology and by
improving the lives and enhancing the voices of discontented workers, then both the
employers and the workers of the world, and those who care about their fate, will have to
take another look at China, and perhaps re-envision the future that China is shaping.

