-

P
brought to you by i CORE

View metadata, citation and similar papers at core.ac.uk
provided by DSpace at VU

Report of the workshop on multi-level
Environmental Governance

Relationship between domestic, supranational and international
policy making and law: The problem of scale, December 9, 2003

Joyeeta Gupta, David Weber, Harro van Asselt, Bonne van der Veen and
Francesco Sindico

Endorsed by the Institutional Dimensions of Global Environmental
Change (IDGEC) project of the International Human Dimensions Pro-
gramme on Global Environmental Change (IHDP)

W-03/39
December 18, 2003


https://core.ac.uk/display/18453158?utm_source=pdf&utm_medium=banner&utm_campaign=pdf-decoration-v1

IVM

Institute for Environmental Studies
Vrije Universiteit

De Boelelaan 1087

1081 HV Amsterdam

The Netherlands

Tel. ++31-20-4449 555
Fax. ++31-20-4449 553
E-mail: info@ivm.falw.vu.nl

Copyright © 2003, Institute for Environmental Studies

All rights reserved. No part of this publication may be reproduced, stored in a retrieval
system or transmitted in any form or by any means, electronic, mechanical, photocopy-
ing, recording or otherwise without the prior written permission of the copyright holder.



Multi-level governance workshop 1

Contents

1. Presentations and discussions 1
1.1 Purpose of the Workshop: Identification of mutual aims 1
1.2 Multi-Level Environmental Governance and the Usefulness of the
Concept of Scale 1
1.3 Voluntary Agreements and the Challenge of Performance-Related
Regulation: A Problem of Scale 4
1.4 Problems in Implementing EU Environmental Regulation in the
Netherlands: Scale 6
1.5 International Environmental Governance on the North Sea:
The case of offshore activities 7
1.6 UN ECE Aarhus Convention: Crucial incentive for improved international,
European and national environmental governance 8
1.7 Different Scales and Different Realities: A case study of initiatives in the
transition to sustainable energy 10
1.8 Coherency, Instrument Mix, and Scale: A case study towards introducing
emissions trading in the environmental law system of the Netherlands 11
1.9 International Environmental Law in the Developing Countries,
Implementation and Enforcement: The problem of scale 12

1.10 Resources, Values and Cognitions as Building Blocks for Multilevel
Governance: A conceptualization of multilevel governance applied to the European

Framework Directive on Water 13

1.11 Fisheries and Global Governance 14
2. Conclusions and follow-up 17

2.1 Conclusions 17

2.2 Follow-up - Multi-Level Environmental Governance: Exploration of the

Concept of Scale 18
Appendix I. Workshop programme 21
Appendix II. List of participants 23
Appendix III. Presentations 25

Appendix IV. Draft paper for the IDGEC newsletter 57






Multi-level governance workshop 1

1. Presentations and discussions

1.1 Purpose of the workshop: identification of mutual aims

The chairman, Michael Faure, introduced the workshop and provided the background
on the Netherlands Human Dimensions Programme and the Institutional Dimensions of
Global Environmental Change project.

Why do we need to shift problems to a higher level? An economic argument is because
of environmental externalities. This has led to an internationalisation of problems. An-

other economic argument is the search for a level of governance suitable to the scale of
the problem, which bears consequences for the administrative costs. There are also po-

litical arguments. This is why the global problem of climate change is dealt with at the

global level.

On a daily basis one finds that the existence of multiple layers raises various questions.
For example, the quality of national environmental law is determined more and more at
the European and international level, whereas the actors that have to comply can be
found at the national level. The decision-makers are not always the ones implementing
the policy. How does one translate, transplant and implement the policies? A further
question is whether the quality of decision-making at the European and international
level is of a high quality. In the beginning, there was great enthusiasm about interna-
tional regulation and it was thought that the international level was pushing the agenda
forward. However, people increasingly noticed that international law was inadequate.
For example, IMO conventions did not prevent or compensate for the damage caused by
oil pollution. Thus, victims would have been better off without the conventions.

In the climate change regime, the Kyoto Protocol has not yet entered into force. The
European Union adopted an emissions trading Directive, which has to be implemented in
national law by the end of December. The EU has thus developed a Directive to imple-
ment an agreement that is not yet in force. Implementation at the national level is, how-
ever, not possible before the end of the year. Frictions between the international, Euro-
pean and national level can be identified here. The agenda setting takes place at the in-
ternational level, but the national level cannot follow.

The international level uses a sectoral approach. At national level (in the Netherlands)
the goal is integration. How does one reconcile these two? What issue should be dealt
with at what level and why? How do the different levels influence each other? Between
the different levels of governance, there is a lot of mutual learning.

A round of introductions followed this introduction.

1.2 Multi-Level Environmental Governance and the usefulness of the
concept of scale

Joyeeta Gupta then gave a presentation about the problem of scale. Multi-level govern-
ance is a popular word used in many different disciplines, and along with that, there are
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many different definitions given to the concept. For this workshop the focus lies with the
concept of scale.

The IDGEC project has three main foci: causality (how do institutions cause/solve prob-
lems), performance (which institutions work and why), and the design and redesign of
institutions. These main foci lead to three different themes at which research is being
conducted. These themes are fit, interplay and scale. Fit refers to the extent to which the
institutions match with the problem. Interplay refers to the extent that institutions are in-
fluencing each other. Scale refers to the level at which institutions operate, and the extent
to which the different levels are influencing each other.

A definition of institutions is given: Institutions are patterns of behaviour evolving some-
times into a system of rules, decision-making procedures and programs which in turn
give rise to social practices and guide the interaction of social actors. It is explained that
institutions and organisations are not the same and what the relationship is between the
two.

The goal is eventually unifying the different themes, and working towards the creation of
a general theory on environmental governance.

After a brief explanation of how scale is being looked at, two research questions are
given:

e What do we understand by the concept of scale and can it yield useful insights in the
process of developing a theory about the effectiveness of environmental governance?

« Can we generalise from theories that apply at specific levels to other scales to make
a theory on global environmental governance?

The method used in addressing these questions is the re-visiting of 9 past projects, a re-
examination of these projects from the perspective of scale and seeing whether new in-
sights can be drawn and whether these insights are useful.

There are distinct types of multi-level governance: horizontal (between states), vertical
(between levels), diagonal (between states and non-state actors), parallel (by non-state
actors), polarized (between blocs), and point (court decisions).

Some conclusions were:

« Exploratory methodologies may be scale dependent;

o Explanatory theories may be scale independent;

« Environmental principles may be scale independent;

e General international law principles may be scale limited;

e Procedural design principles may be scale independent;

e Substantive design principles may be context limited;

e Problems are socially constructed;

e Problems, (and, hence, responses) are scaled up or down for various political rea-
sons.

Fred Langeweg commented on Joyeeta Gupta’s paper. He stated that we need a high
level of cooperation to preserve the global commons. If there is no cooperation, preser-
vation of the global commons will not work.
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He identified seven ingredients from the presentation for cooking a nice meal of multi-
level governance. The question is what the meal will look like.

He recalled a study by UNEP on the effectiveness of Multilateral Environmental Agree-
ments (MEAs). Almost all those agreements were not very effective — except the Mont-
real Protocol and CITES — because of the lack of well-targeted mechanisms for compli-
ance and enforcement. To what extent can we say something about agreement effective-
ness? We need good tools for that. He mentioned a study conducted by IIASA on the ef-
fectiveness of the Convention on Long-Range Transboundary Air Pollution (the effec-
tiveness of that agreements was 40%). Maybe we can make use of the recipe to deter-
mine the effectiveness of MEAs. Finally, he identified three main questions:

« How can relevant scales be involved in protecting the global commons?

e Should we look at the effectiveness of MEAs and look at new mechanisms for com-
pliance and enforcement?

e Should we limit ourselves only to governments or also involve the private sector?

The discussion then continued with the question of what the difference is between multi-
level governance and scale. Does scale have an added value? It was noted that econo-
mies of scale is very important for research and development and for production and that
this poses big questions that small countries are facing. The scale of a problem and that
of the solution should be disentangled and one discussant considered the latter as more
important. For example, only five companies in the world develop new pesticides for
countries such as the US and China, but not for Europe. In the EU we have too many
procedures, so the companies just ignore us. It was added that scale is a concept that is
looked at differently by the various social sciences.

On the effectiveness of regimes, it was remarked that the EEA has examined the effec-
tiveness of regimes from a regime theory and an environmental performance perspective
and that they have interesting and pragmatic conclusions. One of the elements they de-
scribe when they talk of effectiveness is scale, although that term is not used. Legitimacy
is seen as important. At what level do you generate legitimacy for dealing with the prob-
lem if there is no effectiveness? Another participant mentioned the Concerted Action on
the Effectiveness of International Environmental Agreements of 1999 in which research-
ers at the IVM were involved.

From an economic perspective, the insights of the presentation were recognised. Econo-
mists focus mainly on efficiency, not equity (as can be seen in the example of the climate
change regime). The issue of scale is very relevant. From a legal point of view it was
asked what the relation was between the notion of scale and the subsidiarity principle. In
reply to this, three opposing tendencies were identified:

e A push to the international level, in order to enhance efficiency;
e A push to the local level, in order to increase effectiveness and legitimacy; and
e Increasing private sector involvement.

The question was raised when we should scale up a problem? Can we learn something
from the effectiveness at a certain scale and transfer that to another scale? It was sug-
gested to develop projects based on the insights from Joyeeta Gupta’s presentation.



4 Institute for Environmental Studies

Quasi-states (or failed states) cannot implement international law. How do we deal with
these quasi-states? Some governments are also hypocritical and sign a treaty, which they
know will be impossible to implement. The question then is: with whom do we sign an
agreement?

Finally, it was mentioned that looking at normative questions concerning the issue of
scale, besides the methodological questions, which we are addressing, is not on the
agenda for this meeting.

1.3 Voluntary agreements and the challenge of performance-related
regulation: A problem of scale

Geert van Calster gave the second presentation. He spoke about voluntary agreements,
problems and scale. Voluntary agreements/covenants are negotiated agreements between
industry and the public authorities. These agreements are thought to work very well at
the local level, but not at the EU level. Is there a problem of scale? How do we deal with
this? If you look at EU policy in terms of voluntary agreements, there are two Commis-
sion communications on this subject from 1996 and 2002. The premise is that these
agreements work at local and national level, but not at the EU level. The pros seen for
voluntary agreements are:

« That these proactively involve industry at an early stage; however, there is no real
advantage in that there is no real comparison between command and control and
other options;

« Time saving; however, if you are going to have an EU-wide voluntary agreement, it
also takes a lot of time — the EU agreement between the EU industry and cars took a
lot of time;

e Save enforcement time and costs and, hence, making the process more efficient;
however, the costs are just shifted in time, since monitoring is still needed.

It was questioned whether these “pros” in fact existed in practice.

The EU is not paying sufficient attention to the problems with voluntary agreements.
They are still regarded as ‘new’ instruments. In 2002, the EU started talking about self-
regulation and co-regulation. Distinctions between voluntary agreements can be made:
they can be at the national, EU or international level. Furthermore, they can be com-
pletely voluntary industry initiatives; they can be a form of self-regulation (when indus-
try responds to an announcement to government policy so that they are not subject of
regulation) or a form of co-regulation (when industry and authorities sit together to de-
cide on issues). The European Parliament has been dissatisfied, because of the lack of
acknowledgement of equity and legitimacy issues of these agreements. Now, the EP has
been actively involved.

A recent OECD report on the efficiency of voluntary agreements concludes that national
and international agreements are not environmentally and economically efficient.

In relation to scale, it you go to a global level, there are very few sectors that enough or-
ganization so as to be fully represented at the table. Because of this such agreements will
rarely be successful. At the local level it is easier to organize. This might also mean that
the EU policy will shift to heavy industry rather than services and the SMEs because
those are the sectors that can fully represent themselves.
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At the local level, voluntary agreements can be called bottom-up environmental regula-
tion. However, they can also be called anti-competitive regulation because new partici-
pants are often shut out. The EU can conclude these agreements and then exclude them
from competition law. In this, there is no element of scale: it is more about carving up
markets and cosy deals rather than equity between the major players.

Data requirements are necessary in relation to the various voluntary agreements. In the
case of the agreement with car producers, the European Commission is expected to re-
view whether the car producers are in compliance. However, the car industry is putting
forward figures that are being debated. The EU may then after all impose new rules on
them. This leads to the same time delay and implementation delay that the EU intended
to avoid. Another problem is that of transparency. Environmental NGOs, for example,
are not present when the voluntary agreements are concluded. Mentioning SLIM, it was
also suggested that voluntary agreements where about reducing government involvement
and regulation.

Finally, a problem was that if one party has a technology, then that the best technology is
sold through the voluntary agreements to all parties and the party with the technology
thus has a competitive advantage.

Jos Bruggink responded that since Geert van Calster was not in favour of voluntary
agreements, it needed to be pointed out that in some cases voluntary agreements are use-
ful. Where there is the need for an optimal design, when there are inadequate data and
when the problem is dynamic so that it is difficult to regulate, it helps to have a volun-
tary agreement. Voluntary agreements are also easy as a way to limit the number of par-
ties that need to participate in an agreement. Third, voluntary agreements deal mainly
with sector-specific issues, so the group involved is very often a homogenous one.

Sometimes, it is easier to achieve institutional innovation at the EU level and then im-
plement it at the national level.

Finally, in Holland the ‘polder model’ is part of the culture, where people are used to
talking things over and this is more flexible. This is a cultural governance style more
popular in continental Europe.

Questions of other participants were:

o Why should certain partners be better off if one of the partners has ownership of
technology?

o Is there a contradiction — that the success of the voluntary agreements depends on a
strong regulatory framework? In Flanders, the voluntary agreements are backed by a
strong regulatory framework, which provides the stick for those who do not partici-
pate?

« At the global level, we have voluntary networks such as the World Commission on
Dams. Aren’t these quite effective?

In reply, it was then said that the polder model refers to the backroom cosy deals of the
presentation. Most of the voluntary agreements pick one technology that is used by only
60% of the market and leaves out 40% of the market. In France, there is a lot of specific
information on this.
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1.4 Problems in implementing EU environmental regulation in the
Netherlands: Scale

Frans Oosterhuis focused on EU policy-making and implementation in the Netherlands.
The EU policy has some particularities:

e The EU policy focuses on subsidiarity and proportionality. Subsidiarity has now also
been included in the draft EU constitution to include regional and local levels. There
is still a lot of vagueness surrounding the subsidiarity principle. The new constitution
now also mentions that national parliaments may be consulted in questions of sub-
sidiarity.

e The EU has shared competence in the area of environmental policy.

e The EU has established Directives that are legally binding. Under the new constitu-
tion, these will be renamed to ‘framework laws’.

e There is more freedom for Member States in environmental than in internal market
issues. MS can impose more stringent measures, as long as this is compatible with
the EC-treaty.

The next question is: why do we have harmonisation at the EU level. This is because we
want to prevent trade barriers raised by product standards (e.g. the Danish can ban,
which has recently been abolished after proceedings at EU level). Another question is
whether harmonisation speeds up laggards in environmental policy or whether it slows
down the frontrunners (although The Netherlands is no longer considered a frontrunner).
Frans Oosterhuis’ impression is that the impact of speeding up the laggards is stronger,
and that this will continue to be the case when the new states join the EU. There is an ar-
gument for a level-playing field (no different production costs due to environmental
regulation), but this causes misunderstandings because there are many differences in na-
tional contexts. For economists this is nonsense: you only need harmonisation when
there is a common resources or a transboundary problem. The differences in production
costs merely reflect the natural and social conditions in each country. However, the EU
goes beyond these arguments, and is also involved in regulations about local air quality
and this means that the EU wants more harmonisation than is economically desirable.

There are four problems in implementation. These include:

o Non-compliance and infringements. This is almost a fact of life for all MS. The rea-
son may be that MS have not studied in advance the impact of taking measures. The
people involved in decision-making are not those who negotiate the new laws.

o Direct effect of the EU directive. Directives can take a direct effect when a Member
State has not complied — an example is the Habitat Directive, for which the Dutch
government was taken to court.

o Implementability. Those who write the policy do not know whether these can be im-
plementable in practice.

e Monitoring and enforcement. The Directive does not only need to be translated but
also needs to be monitored and enforced. MS can underestimate how many resources
are involved in this.

There are some do's and don’ts for MS. Do's include paying more attention to EU envi-
ronmental policy, trying to influence the process in all stages, use the room for discretion
you have.
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On the other hand, don’t expect that you can copy your national approach to the EU level
(which The Netherlands did with regard to their chemicals policy) and don’t think that
cost-effective and workable rules will be the outcomes of policymaking.

David Grimeaud commented on the paper and focused on a few issues. He argued that
good governance issues at the EU level are hot air. Much of EU law reflects a priority
for cost-effectiveness. Three important documents, recently adopted in the EU include
the White Paper on Good Governance and three subsequent communications on the sim-
plifications of the regulatory environment, a communication on the analysis of the im-
pact of major proposals on sustainable development (which includes a cost-benefit
analysis) and a third on consultation with third parties. The simplification leads to for
example the Water Framework Directive, which abrogates existing agreements, and in-
tegrates the existing agreements within a new document. The EU wants a framework to
consult other actors. The European Commission wants to analyse sustainable develop-
ment in EU law. This includes a cost-benefit analysis, in order to reduce the challenges
of implementation. The EU wants to broaden the instruments available and to increas-
ingly use market based instruments and co-regulation to increase effectiveness. If there is
a scale and legitimacy issue, then one should argue that the Commission is trying to im-
prove the process.

Other questions include:

e Does subsidiarity imply that the Commission will play a smaller role in legislation?

e Aren’t the examples of David Grimeaud (emissions trading Directive and the energy
Directive) not just greenspeak?

o If we enhance cooperation between the new member states, should there be an envi-
ronment inspection service (and use the European Environment Agency for that pur-
pose)?

e Are the standards much stricter within the EU than the US?

e Do countries really want to push their national policy in the EU, is that not just lim-
ited to the Dutch?

1.5 International environmental governance on the North Sea: The case
of offshore activities

Hans Bruyninckx spoke on globalisation and the governance hypothesis: the case of
offshore activities. The nature of globalisation and governance is complex partly because
there are many different definitions. There are groups of theories — post-modernists (not
very relevant for us) and post-cold war theories and globalisation theories (these theories
are more relevant for us). The issue of scale becomes a more methodological issue.
There are theories by Giddens who extends social relations; others talk of the demise of
the state. All these have an impact on how we define governance. The globalised polity
includes debates on public and private, norm-driven allocation and governance as a po-
litical exponent. Globalisation should be seen as purposeful political action. If we exam-
ine the role of the state in this context, we may look at different approaches: there is the-
state-is-irrelevant hypothesis, but also networked minimalism and for others the state
remains central in new-networked forms of governance. There is an inherent optimism
hypothesis. Where the government is state oriented, inflexible and rigid, uses command
and control regulation and is unadapted to globalisation, the governance literature sees
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governance as multi-actor and multi-level oriented, flexible and adaptive, using more
voluntary type instruments and responsive to the challenges of globalisation, and hence
positive. Governance is still seen as a contested concept, where some talk about trans-
formations of the states. We need to talk about governance and governments. Under
government arrangements we had instruments that provided for legitimacy. In new gov-
ernance issues there are doubts about whether there is legitimacy.

A case study consists of offshore activities. Advantages of the use of these cases are that
we have 40 years of history of recorded activities at multiple levels and with multiple ac-
tors. “Governance” of offshore activities is not new as many people say that governance
is. The further you go away from the land, there is decreasing sovereignty and traditional
governance. You have declining government control, but you have the same amount of
governance needed. There are different notions of scale that can be used.

e Scale of sovereignty (level of government, level of observation);

e Scale of activity;

e Scale of risks involved (birds that get hurt by windmills, or oil sea accidents);
e Scale of governance arrangement: which sector and area.

There are different levels of governance arrangements, and large differences depending
on the offshore activity. There is a large impact of civil society, when there is high visi-
bility (e.g. Brent Spar) but none when issues are not visible as in the case of “bunker-
ing”. From an environmental governance perspective, it is of course irrelevant whether
activities are taken within 200 km or beyond. It can be seen that states remain the major
players in terms of compliance.

It is concluded that we need to include power and interest as analytical categories if the
link is made with governance.

Some questions from the other participants arise:

e What do you mean by governance? There are two types of governance — the norma-
tive aspect of governance, and governance as an analytical tool with regard to roles
of private actors.

o Is there a dichotomy between governance and government? Isn't government a part
of governance?

There is a conceptual problem that governance is used when government is missing. In
the policy sciences, governance is used as network governance — and thus one can differ-
entiate between old-fashioned governance and new governance. Who is accountable and
who is responsible?

1.6 UN ECE Aarhus Convention: Crucial incentive for improved
international, European and national environmental governance

Kurt Deketelaere spoke about the notion of environmental governance and then exam-
ined the Aarhus Convention and looked at the implementation at the EU and national
levels. The question is: is it good that we are empowering the non-state actor? Or are we
opening Pandora's box? Governance is defined as rules, processes and behaviour that af-
fect the way in which powers are exercised at all levels of government, particularly as
regards openness, participation, accountability, effectiveness and coherence.
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If governance would include openness, participation, accountability, effectiveness and
coherence, then we will have good governance. Yet despite the achievements of the EU,
many Europeans feel alienated from the Union's work. We have 300 laws, top-down leg-
islation and implementation is lacking. And is the environmental quality getting worse
rather than better? The White Paper of 2001 suggests better involvement and better poli-
cies, regulation and delivery. The better involvement could be achieved by implementa-
tion of the Aarhus Convention, which has entered into force. Most of the new member
states have ratified the Convention. It links environmental with human rights and aims at
increasing participation in environmental policymaking when permits are given, when
environmental policies, plans and regulations are being made. The access to justice is
also guaranteed. The EU is presently engaged in implementing this Convention. There
will be a Directive harmonizing access to justice of qualified entities based on criteria
and procedures to be elaborated. The EU will have to open its policies, institutions and
bodies with regard to the Convention. Individuals will need to have access to the Euro-
pean Court of Justice, and that is not so at present. Regulation is still for the most part
top down.

The question is how are we going to implement the Convention within Member States?
Should access be included in relation to other issues? This is the logical step but this will
make things more complicated. It is also a question whether states understand what they
have signed. Do they fully realise that the convention will lead to similar demands in all
areas of regulation, not just the environment? Will this in turn affect actual implementa-
tion? These questions are seen as effects of scale.

Jan Pieters’ comments on the presentation started by questioning whether the minimum
standard provided by the Convention will start a race to the bottom or to the top. He
talked about access to justice being probably the most difficult aspect of the Convention.
The problem is society. We know public participation can enhance policy making. The
effect of competitiveness also needs to be taken into account. For data to become infor-
mation, we need to have a suitable context. It is very difficult for the public/non-
governmental organizations to understand the complex policy issues involved. We can
be confident that public participation will enhance welfare. But the state negotiates the
decisions at higher levels, which causes alienation of the public. There is a need for will-
ingness to accept compromises (loss of interest). At the EU level, we have a lack of
transparency. Civil society will not know where to address their complaints.

Do local environmental problems require international solutions? Here it is the scale of
the solution that counts. If we want to solve noise problems, we have to go to Airbus or
Boeing. We cannot solve that a local level anymore. We are forced to keep the level of
decision- making at a local level. The compromises will be very difficult to explain to
your own public — and that is where we will have a problem of legitimacy.

Another question considered to what extent action by Greenpeace Europe rather than
Greenpeace NL was preferable? It was replied that qualified entities have access to all
courts in other countries. If they want access to EU courts, the NGO has to be at an EU
level.
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1.7 Different scales and different realities: A case study of initiatives in
the transition to sustainable energy

Matthijs Hisschemoller spoke about different scales and different realities. The more
ambitious programmes on transport are, the less they function. The proposed paper is an
attempt to explain why such absurd contradictions occur. The case study presented fo-
cuses on greenhouses as an energy supply source. The glasshouses are a challenging
concept. The glasshouse can produce food and deliver energy, as well as use energy.
There has been a process set in motion to discuss these issues, and the process came up
with an innovative technological concept. A system has been developed that uses solar
energy and a system has been developed to reuse hot and cold water. A pilot has been
designed to implement this. A participatory technology assessment has been executed, in
which stakeholders concluded that there should be a pilot, and that there should be an in-
vestigation of costs and benefits. The hypothesis of the paper is however that although
the concept itself is good, it might fail because democracies can manage conflicts of in-
terests and values quite well, but they lack the institutions for managing conflicting
knowledge claims. The glasshouse technology is contrary to current knowledge so may
fail. We know from IPCC that solar technology is not yet viable. In a project on transi-
tion to sustainable futures, this transition may not take place if people do not expect solar
energy to take off. Besides, the ministries are afraid to take action and leave responsibil-
ity to the stakeholders. The technology platforms established in the Netherlands have the
task to evaluate the technologies. Governments are willing to bring about innovation,
and yet these institutions may fail to do so. Why? This is because the problem is an ‘un-
structured’ problem. The task is problem structuring. In unstructured problems, we get a
discourse about norms and values and on the contents of the problems. The critical issue
hereby is, that the core assumptions of the stakeholders aren’t being discussed, but are
taken for granted. Therefore it is difficult to move on with contradicting discourses.

The IPCC discourse reproduces itself in the Dutch discourse and vice versa. Then if
there are contradictory assumptions it is difficult to change the issues. We need to design
institutions that can handle conflicting knowledge claims. These claims should be dis-
cussed in the open instead of groups becoming polarized by making assumptions about
the other side and so creating a combative environment for decisions.

Questions from other participants include:

« What is your opinion of the emergence of the precautionary principle? You under-
lined the role of science, but doesn’t the precautionary principle help to go beyond
the uncertainties in science?

e How is scale dealt with in your paper?

e  Where are we now at the moment? Where are most problems being solved?

Matthijs Hisschemoller says that where we are at the moment is at a position, which
doesn’t bring about the hot issues, but it more or less socialises the problem. At the mo-
ment we don’t take some information that is outside the usual discourses as serious as we
should. It is a system that covers up, while not taking each other seriously.
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1.8 Coherency, instrument mix, and scale: A case study towards
introducing emissions trading in the environmental law system of
the Netherlands

Marjan Peeters then examined the implementation of emissions trading within the
Netherlands. There is a strong struggle within the Netherlands to harmonise and integrate
policy and to introduce a market-based approach for greenhouse gas reductions. How has
the instrument been designed within the EU?

Emissions trading is a legal transplant that has been borrowed from the US by the EU via
the Kyoto Protocol. In Mexico there is already an emissions trading scheme. The EU
scheme was preceded by national schemes in UK, the Netherlands and Denmark. But
how will it function within the Netherlands?

In the US, emissions trading was about reducing the costs of regulation. But still it
needed a number of regulatory tools in order to implement emissions trading. It reduces
the scope of decision-making processes and it replaces governmental with private deci-
sions. The process does produce some efficiency gains but not as many as predicted.
There are several design options between which the legislator has to choose. Economic
theory predicts effective and efficient outcomes on the basis of empirical results (acid
rain). There are several regulatory aspects that need to be taken into account: a cap on
the amount of emissions, the method of allocation, the functioning of the market, control
and enforcement, etc. There is also potential for conflict between emissions trading and
the Aarhus Convention.

The EU emissions trading Directive aims at reaching the internal domestic obligation.
There is already a proposal for amending the EU emissions trading scheme. There is a
cap per member state, in the form of decentralised goal-setting because Member States
choose their own goals. Then national allocation plans have to be developed. New en-
forcement instruments have to be developed. The private sector is also actively involved
and third parties are to be involved. Although there is a high degree of decentralisation,
these decisions have to be approved by the European Commission, but a lot of discretion
will be given to the states in setting the rules (the EC will only perform a marginal test).
The emissions trading Directive is based on the sectoral approach of the EU environ-
mental law system, whereas the Dutch law is based on coherency and a strong push for
integration. This year, the Dutch government adopted a document to pursue integration
(reducing e.g. the costs through reducing the number of permits) and calls for restructur-
ing our national legislation. There is much debate on the selection of instruments and not
much debate on the improvement of environmental quality. Maximum internalisation of
environmental costs is a key part of integration. Reducing leakages from one medium to
another is another tool. Integration also aims to reduce administrative costs. At the same
time, effectiveness and efficiency are the goals of emissions trading. The question is how
these can be combined. Integration certainly has practical limits. It may make more sense
to speak about coherence because this ensures variety. Emissions trading is needed be-
cause of the scale of the market. Is simplification, a goal of both the EU and The Nether-
lands, in contrast with emissions trading and its complexity? Emissions trading can be
justified because of the scale of the markets. For global environmental problems we may
need to have different environmental instruments.
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Hans Sohn made comments:

o Ifyou look at environmental effectiveness, the choice of instruments or instrument
mix is less important; instead, issues such as the role of actors are important.

e What is the potential for cooperation within EU to reduce the market distortions?

o Is the distinction between local and global pollutants relevant?

Other remarks by participants were:

e Emissions trading and permits are in conflict, but we are not going to admit that. By
introducing NOy emissions trading, we have to go to Brussels to have the conditions
reduced otherwise we cannot get NOy emissions trading in The Netherlands.

e We do not want to be held accountable for problem failure. We use integration as a
way to escape responsibility.

e An integrated permit is an illusion and may never be born.

« We might arrive at a policy mix that integrates by harvesting results rather than inte-
grating to avoid responsibility.

1.9 International environmental law in the developing countries,
implementation and enforcement: The problem of scale

Sliman Abu Amara talked about the issues in relation to developing countries. Can
laws developed in the developed countries be applied in developing countries? This oc-
curs through copying of laws by developing countries, forcing the laws upon them as
conditions for trade and aid, or through implementation of international agreements.

Under what conditions can we scale up from here? The results we have here cannot be
achieved in other countries. The capacities that are available in developed countries,
such as studies and research, technologies, finances, human resources, education and
public awareness and legal systems, simply are not available in underdeveloped coun-
tries.

Take, for example, the case of forest management in Indonesia. When some municipali-
ties in Western Europe and some US states began to require one of the certification
schemes for their purchases, Southeast Asian timber producers had to accept ‘voluntary’
forest certification schemes. This did not work due to the local circumstances in Indone-
sia and, as a result, we are now importing less sustainable wood. Another example is T-
hailand, which has copied all of its legal systems from other countries. Thailand adopted
EIAs but cannot implement the legal system. They have 6 ministers dealing with envi-
ronmental issues through 70 laws. They have adopted the polluter pays principle, but
they do not implement the laws. A third example is Cuba, which stated that they will not
copy anything from the West, but in fact copied everything. In fact, they made it far
more extreme in order to be coherent with socialist thoughts. Finally, in Madagascar be-
cause of the rich biodiversity, there is a customary law combining the use of new laws
and local laws.

The conclusions are that scaling up is and will be possible, but that it requires transfer-
ring the required means to the other level after analysis. Hereby public awareness and
public pressure are critical factors.
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Harro van Asselt commented on the paper and presentation saying:

e The environmental regimes have been developed by dominant states and are ex-
ported to developing countries through international agreements, but there are prob-
lems of context.

e Developing countries can respond to this by pursuing their interests at the interna-
tional level more strongly. In the case of CITES, Zimbabwe, Botswana and South
Africa have done so. This is a strategy that should be followed by others as much as
possible, although political and economic realities may inhibit this.

e Are the implementation problems that developing countries face a matter of problem
of scale, or interplay?

Other questions and remarks include:

e International solutions do not work in developing countries. Does this mean that we
do not accept them or do we not do enough to actually implement these agreements
(capacity building, technology transfer)?

o What is the relationship between democratisation and environmental effectiveness?

o Ifthere are customary laws, we need to take these into account.

e There are other examples in which regulatory systems are more or less copied from
one region to the other. For example, the EU copied the environmental laws of the
United States more or less, and it worked. Sliman replies that this is about more or
less comparable nations, not like developed-underdeveloped countries.

1.10 Resources, values and cognitions as building blocks for multilevel
governance: A conceptualization of multilevel governance applied
to the European framework directive on water

Dave Huitema talked about the implementation of the Water Framework Directive. He
argued that in the 70s, the greens called for policy implementation at the local level, but
this could lead to parochial policies. Hence, policy analysts take the middle road, arguing
that the solution to the problem should be based on the scale of the problem. In the scale
debate, we also see that power is used as a way to look at the scale of the issue.

The debate about scale also gives attention to the problem of fit. The concept of fit is
problematic because the definition of an environmental problem is always created to a
process of contestation and power struggle. To argue for the right fit of institution to
problem assumes that there is one simple definition to every problem.

In relation to multi-level governance Ostrom used to advocate local solutions to local
problems. Now she is talking about complex adaptive systems. These should be as di-
verse as possible concerning multi-level governance, and there should be problem-
solving capacity at all the levels and they should interact. Scales should not be used to
block ideas and policies in other scales. This calls for complex veto points. In this way
balance should be obtained with the use of the scale above or beneath it.

The associationalism concept of Ward calls for all the associations at all levels to play an
important role in solving problems. Associations may be useful because they have local
support and knowledge but they also have a national or international superstructure,
which can provide an effective link between levels.
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Are such proposals feasible and implementable? The paper developed five governance
patterns — levels and scales, actors, problem perception and policy objectives, strategy
and instruments, and responsibilities and resources for implementation. The conclusions
are that the WFD will lead to a shift of power to the European Commission and interna-
tional bodies such as the Rhine Commission and will provide many new veto points.
There will also be many new actors involved in the water sector and especially in the
area of land use management, problem perception will become less integral and more
ecological. Some of the innovative instruments such as water agreements between water
managers are missing. If one looks at the implementability of the WFD in the Nether-
lands, then the WFD is quite in line with the Dutch system. Possible effects are that new
information will be brought to the policy process, which can reveal that there are prob-
lematic breaches of norms, the non-integrated character of the WFD and the lack of
flexibility with the polder model in the Netherlands. The WFD increases the power of
the water sector against other sectors. The WFD may be a move towards lessening the
number of veto points in the policy process.

David Weber commented that case of water management provides a good example of
what happens to the problem definition when you shift from one level to another. The
Dutch perspective on water in very unique since its core has to do with the prevention of
flooding. Nowhere else in the EU is this a major issue so EU policy focuses on the pres-
ervation of water resources. Moving between levels then means a whole new problem
definition. This means that there are power dynamics involved as to whose definition is
accepted and whose is not. In this case it is the ecological outlook of the EU and its sup-
porters in the Netherlands who have the upper hand.

Dave Huitema argues that that is true and that the Netherlands is also unique with regard
to water in other ways in that it more or less created its ecosystems and that it is the end
point of many rivers running through Europe and thus receives all upstream pollution.
These aspects make water management in the Netherlands quite unique.

Another participant remarks that the EU Directive does not leave the Member States the
total freedom with regard to choosing the objectives. The Directive has a set of minimum
standards with which each Member State has to comply. Also the remark is being made
that the Directive is not only ecological in character. Besides this, there are also eco-
nomic issues to be addressed, such as the ‘polluter pays’ principle and the economic de-
liberation of certain nature areas.

1.11 Fisheries and global governance

Nienke van der Burgt then presented a practical way of looking at scale, by taking the
example of fisheries. She first looked at the characteristics of the management of fisher-
ies underlining its legal regime, the migratory nature of fish stocks and their interrelation
with the ecosystem. Secondly, she provided a case study in which scale can be applied.
Finally, she drew some conclusions about the use of scale in fisheries.

Nienke stressed that understanding the legal regime of fisheries is important. While in
the Economic Exclusive Zone (EEZ) States have a sovereign right over fish stocks and
can decide the Total Allowable Catch (TAC), this does not happen in the High Seas
where there is no central institution that is entitled to take these decisions. Therefore, if
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we try to scale up or down fishery policies we encounter a number of problems: a change
in the degree of sovereignty; a change in the actors involved; and a change in the rights
and interests of these actors. Nienke then focused on the migratory nature of fish stocks,
which can be local, shared, distinct, straddling or highly migratory, and maintained that
their nature must be taken into account when scaling in fisheries problems. In fact, mi-
gratory nature implies that the fish stocks will travel in waters where sovereignty pat-
terns and actors involved are different. Finally, she maintained that the interrelation with
the ecosystem is the last feature that should be taken into account when considering scale
in fisheries.

After having talked about the characteristics of the management of fisheries Nienke pre-
sented a case study in which scale can be considered. She analysed if the Iceland TAC
regime could be scaled up regionally and globally. Iceland’s policy has been considered
a success. It takes into account both the migratory nature of fish stocks and their interre-
lation with the ecosystem. Nevertheless, the TAC regime is efficient mainly because of
the sovereign rights that Iceland has in its EEZ and also because of the specific morphol-
ogy of the country. Therefore, for scaling to be successful in this case, the changes in
circumstances would require several adaptations to the TAC regime. In fact, scaling up
would mean encountering different sovereignty relations and different actors.

Before drawing some conclusions on fisheries and scale Nienke summarised differences
and similarities in global, regional and local fishery policies. On the one hand, differ-
ences can be seen in the legal nature of maritime zone, in the actors involved, in the mi-
gratory nature of fish stocks and in the specific ecosystems. On the other hand, the over-
all policy to tackle overexploitation (conservation measures), the concept that coopera-
tion is the only solution for solving the problem and competition between actors are
common at all scales.

Nienke concluded that general principles and frameworks in fisheries are established at a
global level. These must be down scaled regionally and locally but this cannot be auto-
matic. In fact, for a fishery policy to be efficient these principles laid down in interna-
tional instruments must be downscaled taking into account the specific characteristics of
that specific region or state.

Francesco Sindico commented on Nienke’s presentation and he made remarks on global
fishery goals; on the instruments necessary to achieve these goals; and on general princi-
ples of law present in fisheries.

Francesco maintained that the common goal is to achieve sustainable fishery. This im-
plies that freedom of fisheries in the high seas is limited by the duty of all states to coop-
erate in order to prevent overexploitation.

He then stressed that one of the instruments to achieve sustainable fishery is to establish
quantitative restrictions to the capture of fish stocks. In the high seas this measure is very
difficult to decide on and to implement because of the lack of a global institution entitled
for it. Regionally, quantitative restrictions are instead a very important tool for tackling
fish stocks overexploitation. This can be seen in the Convention on the Conservation of
Antarctic Marine Living Resources and in the International Commission for the Conser-
vation of Atlantic Tunas. Locally, this measure can be very efficient in strong countries
such as Iceland but in countries that lack technology and capacity, or in the so called
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“failed countries”, problems, such as uncertainty about fish stocks in the waters of their
EEZ and implementation and compliance related problems, may arise.

Francesco finally underlined the importance of general principles of international law,
such as the precautionary principles, in the fishery context. He considered the possibility
to scale down these principles from the global level to the regional and national level to
be one of the most important aspects of scale from a legal point of view.
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2. Conclusions and follow-up

2.1 Conclusions

What became very clear at the workshop was that the concept of scale has multiple defi-
nitions in different theoretical and empirical settings, and in fact the common theme of
the workshop was essentially the theme of multi-level governance. The complex issues
in relation to multi-level governance discussed, but not resolved included:

« How will international agreements affect European Union and national implementa-
tion? For example, will the implementation of the Aarhus Convention create huge
problems in implementing EU legislation by providing non-state actors increased
powers of participation and access to the judicial system? Will the implementation of
the current different legal regimes with respect to the coasts, exclusive economic
zones and open seas create huge problems in relation to controlling offshore activi-
ties in general and fishing in particular?

o How will the acquis communautaire of the EU affect implementation at national and
private sector level? How will the principles of subsidiarity and harmonisation affect
policy making at different levels? Will the implementation of the EU Water Frame-
work Directive lead to a sectoral policy based on a river basin approach at the costs
of sustainable development policy at the national level? Will the implementation of
the emissions trading Directive conflict with the Dutch national goals of integration
which call for simplifying the legal processes in the Netherlands. Will the trend to-
wards voluntary agreements at the EU level lead to a shift in power to the more pow-
erful and technologically advanced industries at the cost of environmentally effective
and legitimate policy? And under what conditions will voluntary agreements be ef-
fective?

« How does legal learning take place between different countries and what is espe-
cially the impact on developing countries? How do legal concepts and solutions
travel to different parts of the world and what is their impact?

« Can policy theories developed at national level yield valuable insights at interna-
tional level and vice versa?

While all papers implicitly or explicitly talked about whether solutions at one level can
be scaled up or down to other levels, there was a diversity of opinion of how scale can be
interpreted and used. These included the physical scale of the problem and the corre-
sponding scale of the solution, the need to scale a problem up or down for political (to
gain control of resources or reduce responsibility with respect to a problem) and eco-
nomic reasons (because certain solutions can only be developed at certain optimal lev-
els), the scale of the risks involved, the scale of the governance arrangements, and the
scale of the theoretical insights gained and applicability at other scale levels.

Despite the generally experienced difficulty in coming to grips with the concept of scale
and the lack of clarity about whether scale adds something new to an understanding of
global environmental institutions, the participants agreed that they had learnt a lot from
the different case studies and that it would be worth their while to pursue this line of re-
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search in a joint process leading eventually, reviews permitting, to a book examining
European perspectives on scale in the context of multi-level governance.

2.2 Follow-up - multi-level environmental governance: exploration of the
concept of scale

This part provides an outline of a possible book project on the concept of scale as an out-
come of the workshop.

Abstract: Scale is one of the unifying themes of the International Human Dimensions
Programme. It has since been adopted by the Institutional Dimensions of Global Envi-
ronmental Change as one of three analytical themes for analysing environmental prob-
lems and related institutions. Although scale is a seen as a concept that is frequently used
by a number of disciplines, there is no unique interpretation of scale as a concept. This
book begins by explaining the potential usefulness of the concept of scale as a unifying
concept for the social sciences, it examines the North-American school of thought, and
then explores the concept of scale in relation to a number of environmental regimes from
global, supranational (read: European Union) through to local (read: Netherlands) level.
It examines the variety of interpretations of scale that exist in the different disciplines as
well as attempts at answering the key research question of IDGEC, namely:

e What do we understand by the concept of scale and can it yield useful insights in the
process of developing a theory about the effectiveness of environmental governance?

« Can we generalise from theories that apply at specific levels to other scales to make
a theory on global environmental governance?

The last chapter attempts at unifying the different interpretations of scale to see if we can
draw some conclusions on this important element of multi-level governance.

Multi-Level Environmental Governance: Exploration of the Concept of Scale -
Draft 1.

Proposed Contents
Preface: Oran Young

Part 1: Introduction

1. The Global Research Agenda on Institutions
Michael Faure and Joyeeta Gupta

2. Multi-Level Governance and Scale: A Theoretical Framework
Joyeeta Gupta, Dave Huitema and Hans Bruyninckx

Part 2: Empirical case studies from global through to local levels

3. UN ECE Aarhus Convention: Crucial incentive for improved international, European
and national environmental governance, Kurt Deketelaere

4. International Environmental Governance on the North Sea: The case of offshore ac-
tivities, Hans Bruyninckx

5. Fisheries and Global Governance, Nienke van der Burgt

Biodiversity and the problem of scale, Daniel Compagnon

7. Climate change and the challenge of scale, Jeroen van der Sluijs

o
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8. Different Scales and Different Realities: A case study of initiatives in the transition
to sustainable energy, Matthijs Hisschemoller

9. Voluntary Agreements and the Challenge of Performance-Related Regulation: A
problem of scale, Geert van Calster

10. Coherency, Instrument Mix, and Scale: A case study towards introducing emissions
trading in the environmental law system of the Netherlands, Marjan Peeters,

11. Problems in Implementing EU Environmental Regulation in the Netherlands: Scale,
Frans Oosterhuis

12. Resources, Values and Cognitions as Building Blocks for Multilevel Governance: A
conceptualization of multilevel governance applied to the European Framework Di-
rective on Water, Dave Huitema

13. International Environmental Law in the Developing Countries, Implementation and
Enforcement: The problem of scale, Sliman Abu Amara

Part 3: Comparative Analysis and Conclusions

14. Scale and Multi-Level Global Governance: Joyeeta Gupta, Dave Huitema and Hans
Bruyninckx

The project is not meant to be exclusive. In other words, if there are parties that wish to
participate in the book project and do not yet find their names reflected in the list of
chapters, please do not hesitate to inform us. Furthermore, the above list of chapter head-
ings is to be seen only as a tentative list of headings.

Project resources: This book project has no resources except for the initial workshop
that has taken place. Those who wish to participate as authors or editors have to be sure
that they are able to commit the necessary time to work on the project.

Project deadline: The proposed project deadline fits two goals:

e The need to work in a concentrated way, and
e Limited resources.

The following project deadlines are proposed:

Table 2.1 Project deadlines.

Time Discussion

9 December 2003  Draft 0 of papers, comments and discussion

15 December 2003 Draft 0 contents page of book

5 January 2004 Confirmation of interest in participating in the book, with a tentative title
of the chapter

16 January 2004 First go-no go decision in relation to the book (at least ten confirmations
of interest and commitment), plus a list of definitions of some terms and
some concepts so that we are all using the same language.

15 February 2004  Draft 1 of papers including abstract, outline of contents, and explanation
of how scale is to be interpreted in the chapter, plus an explanation of how
the two questions listed in the abstract of the book will be addressed,
plus tentative conclusions (2 pages)

1 March 2004 Draft 1 of contents of book by editors; proposal sent to potential publishers
to seek approval (Edward Elgar, Kluwer, MIT series). Sent also to authors
1 May 2004 Draft 2 of papers, including abstract, key words and paper of no more than

5000 words
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15 May 2004 Internal review of chapters by editors

1 July 2004 Draft 3 of papers taking into account the internal review of chapters

30 July External review of chapters by members of the SSC of IDGEC; their meet-
ing is scheduled for July 2004

15 August Second go — no go decision.
If chapters are fairly good, then we go ahead as book;
If many of the individual chapters don’t make the class, then those that re-
ceive favourable reviews can submit their papers to International Environ-
mental Agreements: Politics, Law and Economics.

1 October Final drafts of chapters.

1 November Book goes to press if the reviews are favourable

July is a hard deadline, because I expect to have the opportunity to meet all the IDGEC
members and to discuss the book and the way it fits in with the global governance
agenda and whether we can provide a European perspective.
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Appendix |. Workshop programme

9:00

Coffee

9:20
9:30
9:40

10:10
10:30

11:00

11:30

12:00

12:30
13:30

14:00

14:30

15:00

15:15

15:45

16:15
17:00

Opening and Welcome
Purpose of the Workshop: Identification of mutual aims
- Michael Faure (METRO)
Multi-Level Environmental Governance and the Usefulness of the Concept of Scale
Joyeeta Gupta (IVM, FALW, VU)
Commentator: Fred Langeweg (RIVM)
Discussion (and coffee refills)
Voluntary Agreements and the Challenge of Performance-Related Regulation: A
problem of scale
Geert van Calster (University of Leuven)
Commentator: Jos Bruggink (ECN)
Problems in Implementing EU Environmental Regulation in the Netherlands: Scale
Frans Oosterhuis (IVM, FALW, VU)
Commentator: David Grimeaud (METRO)
International Environmental Governance on the North Sea: The case of offshore ac-
tivities
Hans Bruyninckx (WUR)
UN ECE Aarhus Convention: Crucial incentive for improved international, European
and national environmental governance
Kurt Deketelaere (University of Leuven)
Commentator: Jan Pieters (Minsitry of VROM)
Lunch
Different Scales and Different Realities: A case study of initiatives in the transition to
sustainable energy
Matthijs Hisschemoller (IVM, FALW, VU)
Coherency, Instrument Mix, and Scale: A case study towards introducing emissions
trading in the environmental law system of the Netherlands
Marjan Peeters (METRO)
Commentator: Hans Sohn (Free University, Berlin)
International Environmental Law in the Developing Countries, Implementation and
Enforcement: The problem of scale
Sliman Abu Amara
Commentator: Harro van Asselt IVM, FALW, VU)
Coffee
Resources, Values and Cognitions as Building Blocks for Multilevel Governance: A
conceptualization of multilevel governance applied to the European Framework Di-
rective on Water
Dave Huitema (IVM, FALW, VU)
Commentator: David Weber (IVM, FALW, VU)
Fisheries and Global Governance
Nienke van der Burgt (VU)
Commentator: Francesco Sindico (University Jaume I)
Discussion: Where do we go from here? NL contribution to IDGEC work — follow up
Drinks and Snacks
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effectivenass of environmeantal
governanca?

=+ Can we generalise from theories that
apply at speciiic levels to other scales (o
make a theory on global environmental
governance?

158 LS LA AT ‘

it tor Crwmrwmatsl s das a8

=
lethod

=+ Re-visit past projects

=+ Re-examine the projects from the
perspective of scale

= See if naw insights can be drawn

= Are thass insights useful?

o L B LT 4T T #

i s o Tt Sty

Multi-Level Environmental

s nance:

=+ Horizontal: Bebween
States

=+ Vertical: Between Levels

=+ Diagonal: Between State
and Mon-State Actors

=+ Parallel: By Mon-State
Actors

=+ Polarized: Between blocs
=+ Point: Court decisions

i L LA AT +

It od B b ranta ket (WA 10

Horizontal Governance and Theories

=2 Factors affecting individual and group
decision; factors affecting regime building

= Agenda setting and policy-life cycle
thearies

+ Power and non-decisions

= MNegotiation theories

= Regulatory cooperation, competition

= Causality, parformance and design

= Risk analysis

o L e @ T T

st o e Saie | WA

Yertical governance

2 Compliance push and pull
= Twao and three level games

= Subsidiarity, competence and top-down
decision-making,

=+ Soversignty
=+ Trickle down
= Case law

o L B ST ‘

I o B venis Saade R 12
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o "
patial and administrative scales asft research
+Loca =+ Climate change and power differentials
2 Nationa <+ The small-scale sector and climate
=+ Supranational chgnge .
A = Asian Dilamma
< Regional ) )
al I =+ Legal instruments and international law
*I5loba = European Leadership on climate change
= Sustainability labelling
= Global Governance Project
= Global hunger
e L e L T T # it K son e Sa et | A 1) vﬁulﬁm?‘%a “Ialer |a“‘l Rt o Eavicavenss S aien | W] W
" -
ypes of insights - 1 andicapped negotiating power
= Several policy theories have been bormowed
from the national policy making sphere and N
applied at international level to explain the
nature of developing country participation at
international level:
— Agenda building theory
— lgsus attention cycle
— Processes of exclusion: Mon-decizions and the faces
of power —
— Processes of accommodation
— Megotiation theory
gk L W 4T T y i K B bl v St | A T i LW TR '?

ra
he negotiation space

Problem-selving
=
=
¥
arcing + cond
idcrica-fem] dhezisicn
Definsive Consirmelive
mirrth
R——

e o b e S | WA 17

ra
ypes of insights - 2

= In contrast law some concepts are more difficult
to generalise from national level to global level
and vice versa:

— Sowvereignty
- Compulsory jurisdiction
— Pacta sunt servanda
— Private and public internaticnal law context
=+ Although general law concepts can travel very
well from one country to another, and
=+ Environmental law concepts are moving from
one level to another

£ Ll L 4TS #

e od Eavsoavanta Sates (WU 1
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< Because the legal

D
contexts are very
different between
global and national

levels

=+ While the political
contexts are relatively
speaking
comparable: e.g EU
as microcosm for

global.and Jocak... w

g LI L 4T T i

=
ypes of insights -2

=+ The search for substantive (as opposed to
procedural) best practices, best technologies
and best institutional design approaches may be
inappropriate for the scale and place where it
has to be applied.

=+ E.g. climate change and sustainalbility labelling

88 LTI 4T ‘
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e
&cale and instruments: - 4

= If the waorld is a third world country a la
Tarigq Banuri, then only bast practices that
work in & third world country are likely to
work, at the global level. If thal is the case,
then solutions like emission trading are
doomed to fail at a global level.

g LI LA AT T 5

e o Eovsomeset Saacies | WA 3

v
ypes of insights - &

= Scale as metaphor
Far example, climate change is seen as a
global commaons problem and adaptation
as a local problam.
Far example, hunger is seen as a local
problam, while biodiversity is seen as &
global problem

88 Ll T BT TR *

e o Eoviecmmenis S [ L

ra
ypes of insights: B

2 Scaling issues o access power:

= For example, govemments of small countries
fry to scale-up issues in order 1o get support
for policies they may wish to promote at
home.

= For example, govemments of small and rich
countries may seek 1o lead the international
community through the power of ideas and
the demonstrative effect. directional
leadership.

o L L 4T T 5

st o Eovsom e Sacien | WA 13

v
‘\‘gcale and methodology - 7

= Methodology is scale independant:
For axample, stakeholder analysis and
dialogue may be scale independent. You
just need to be able to take into account
the scale aspects.
Or not?

oo L L 4T T ‘

st o Emvicmwenis S | 3
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r
ome tentative conclusions - 1

= Exploratory methodologies may be scale
independant

= Explanatory theories may be scale
independant

=2 Environmental principles may be scala
independant

= General intemational law may ba scala
limited

o L e o & T ‘

o o Eisom e Sucie |RA 35

>
ome tentative conclusions: - 2

= Procadural design principles may ba scale
independant;

= Substantive design principles may be
context limited

oo L LS T T *

e for Ewvicavenis e (W) B

v
ome tentative conclusions: - 3

=< Problems are socially constructed,

= Problems, (and, hence, rasponses) are
scaled up or down for political reasons:
- 1o assign responsibility;
~ 1o assume leadership; and

~ o increase or decrease power vis a vis other
actors at the same level.

et o s e St (W) 37
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Geert van Calster

Institute for Environmental Studies

Voluntary Agreements and the Challenge of Performance-Related Regulation: A prob-

lem of scale.

Voluntary agreements, self

regulation, problems of scale —
Geert van Calster

itr

Q

Bo &
= Voluntary agreemeants: EU policy:

= 1998 Communication ; 2002
Communication ; SLIM, co-regulation etc

= Pros and cons as outlined by Commission
= (Pros) and cons as outlined by EP
= Pros and cons as taught by practice

= NB: OECD Report B
()

Q

e
o
- N

= Mational experiences v European

0
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Frans Oosterhuis

Problems in Implementing EU Environmental Regulation in the Netherlands: Scale.

31

Implementing EU environmental palicy
in The Metherlands:

Issues of scale

Frars Oostertuis

Workshop on ki
Amstendam,

o Linkeseiae k‘um.

wvel Ervronmental Govemanoe
ermber 2003

i S erwmntal S (Pl

Cutline

=+ Particular features of EU policy making

o Lt k:m.

veihde dar Erwirarwmatsl S e Folldy 2

Outline

= Particular features of EU policy making
< Harmonisation issues

wae Linkesmnitet E‘I—hn

Wi B wmakal S (b 3

Cutline

=+ Particular features of EU policy making
=+ Harmonisation issues
=+ Problems in implementaticn

vEie o Erwirarem sl Sodes Fultd 4

-

Qutline

=+ Particular features of EU policy making
< Harmonisation issues

=+ Problems in implementation

=+ Some do's and don'ts

e Lottt k:-uw.

v o Ercirermatal e s il &

Particularities of EU palicy making

=+ Principles of subsidiarity and proportionality

e Lt k.n—ﬂ.

vituta o Creirurematsl fredas Tl
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Particularities of EU policy making

=+ Principles of subsidiarity and propoertionality
=+ 'Shared competence’ in environmental matiers

e Linkeprnita kwﬂ.

wihits for Creirararasntal s s a7

-

Farticularities of EU policy making
4+ Principles of subsidiarity and proportionality

=+ 'Shared competence’ in environmental matiers
=+ Main legal instrument: Directive

vk for Crirmrwmatsl Gos s i

Particularities of EU policy making

=+ Principles of subsidiarity and proportionality
=+ 'Shared competence’ in environmental matters
=+ Main legal instrument: Directive

=+ More freedom for Member States in
environmental than in internal market issues

e Lindsbrnita k:-wu.

ks for Ersirararatal s e el §

] E—u—w.

Harmeonisation issues

=+ Preventing trade barriers

Ieatate iy Evisaresa Skt W)

Harmonisation issues
=+ Preventing trade bamiers

=+ Speeding up the laggards or braking the
leaders?

i Lindssrnitet K—n.

atrate b Ecans S PR 01

-

Harmonisation issues

=+ Preventing trade barriers

=+ Speeding up the laggards or braking the
leaders?

=+ 'Level playing field: a rich source of
misunderstandings

Ieaiate by Evisareia) Skt W 12
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Frablems in implementation
+ Non-compliance and infringements

o b Lt K—o..

e b L]

Problems in implementation
+ Nen-compliance and infringements

= 'Direct effect” a headache for local authorities

- k‘u—h.

At 0 o Lk A

Froblems in implementation
=+ Nen-compliance and infringements

= 'Direct effect” a headache for local autherities

=+ 'Implementakility’ is not a main concern for EU
policy makers

o it - k‘u«-

Ieasint i Eocarsseasl Sassion il 5

Froblems in implementation
=+ Non-compliance and infringements

=+ 'Direct effect” a headache for local authorities

=+ 'Implementability” is not a main concern for EU
policy makers

=+ Monitering and enforcement

R k‘m.

easint o viscmrmenst Scien by

Do's

=+ Pay more attention to EU environmental policy

o b it k-u—e-.

Ieasiate by Eocarsial S PR 17

Do's
=+ Pay more attention to EU environmental policy

=+ Try to influence the process in all stages

o e Lt KH-.

L e ]
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Do's
=+ Pay more attention to EU environmental policy
=+ Try to influence the process in all stages

=+ Use the room for discretion you still have

AU k:\.-.

N N LT T

o L it k-p—.

Don'ts

=+ Expect that you can copy your national
approach to the EU level

niatn o Eviscmrssrsi Shcien Ui} 51

Don'ts

=+ Expect that you can copy your national
approach to the EU level

= Think that cost-effective and workable rules will
be the outcome of policy making

e Linkesried kﬂ-nh

Iniate o Emcarsersl S i 2
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Hans Bruyninckx

35

International Environmental Governance on the North Sea: The case of off shore

activities.

Workshop on Multi-Level
Environmenial Governance

Mumerous conceptualizetions of the concept: fairly large
differences between sociology end IR theorists
Groups of theories
# Post-modernists
# Post Cold War theorists
» Globalization theones: what is the meaning of "global®
» et and sommunication
= ward wide stretching of social relations
= demiss of the stale
= " rornenta F inlerpnetalio ns
Influence on how we define governance

The globalized polity?
» Debates owar public and privete
» Nomm-driven allocation
» Sovemance 85 8 political expenent?

Globalizafion as purposeful political action
Key issuas
» Interests?

» Power: changing in neture, but not less imporiant
Govemance theory and research has to be able
to speak io these issues

Globalization and the need for govemance
» weakening of iraditional social forces and institutions
» nead to "get 8 grip” on certain espects of globalization
The role of the siate
» the-sinte-is-imelevant hypothesis
» networked minimalksm

» state remains cantral in new networked forms of
govemance

Govermment is ...

» State oniented

» Infiexible and rigid

» Command and control

» Unadepted to challenges of globalzation
Govemance is ...

# Mult-actor and mutt kevel-oriented

» Flexible end adaptive

» More voluntary type instruments

» Responsive to the chellenges of globalization

Transformations of the siate, the siate as a

pivotal element of Iryadic and other ‘networks”
are the new foci of theoretical atlention (Lithn)
The processes and institutions, both formal and
informal, that guide and restrain the collective
activities of a group.” Crder underiies the idea of
governance, but order along new lines of social
interaction.”(Kechane and Nye).
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Thecretical and definitional aspects; scattered,
and often less systamalic empirical avidance
Questions to be asked:
» Power relationships under govermance
# Systemnatic analysis of instruments and forms of
institutionalisations
» Effectiveness of governance amangements
= Dillerert fame
» (GOVAIMANGS YErSUs govermimeani
» Legitimacy under governance

» Oil and gas drilling
» Off shora bunkering
# Wind energy production
North Sea area and part of Allantic

Traditional sovereignty, govemment and off-
shore aclivilies

Manifesl dechine in iraditional state govemment
Manifesl need for govemnance

Muliple actors are invoheed

MuHiple levels

Different instrumeants used

Coherent 'most similar systems’ case study

40 years of history

Different notions of scale
» Scale of soversignty (level of government, level of
obsarvation)
» Scala of activity
» Scale of risks involved
# Scala of governance arangement which sector, area
(Morth Saa), [inter-jnational
How does this influence the type and robustness
of the govemance arangement? Further
research in two AIO projects.

Differant levels of govemnance amangements:

» Ganeral versus specific

= Oceanic vErsus area Epecific {Morth Sea)

» Comprehensive or specific (environmental, nsks,
infrastructura)

Large differences depending on the off shore
activity

Large impact of civil society, when high visibility
States remain major players in terms of
comphlance




Multi-level governance workshop

The explicitly poliical nature of globalization
ought to include power and interest as analytical
categories if the link is made with govemnance

Govemance's inherently optimistic undertcne

needs more critical, hypothesis-like analysis

The Morth Sea area’s off-shore aclivities provide
a coherent set of casaes for further systematic
and historical research in the area of govemance

37
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Kurt Deketelaere

UN ECE Aarhus Convention: Crucial incentive for improved international, European
and national environmental governance.

Workshop on Multi-Level
Environmental Governance

Relationship Between Domestic,
Supranational and International
Policy Making and Law :
The Problem of Scale

e e skl sars. b

Survey
.
Introduction
Enropean (Environmental) Govemance
International level : UN ECE Aarhns Convention
— Access to envirenmental information
— Public participation in environmental decigion making
— Access o justice in environmenial matters
Enropeai level | EC Implementation
National level : MS Implementation
Conelugion

it arara ok el sl vare b

Introduction
]
“Principles of Good Governance™ |
- Openness
— Participation
— Accountability
- Effectiveness
- Coherence
=... more democratic governance !

T reraklsars

The UN-ECE Aarhus Convention and
Multi-Lewvel Environmental Governance

Praf. Tf. K1t Delistekste:

WieeChair, Ernvieo J

Aeadery of Emsdrenmenial Low

Whiting Zesior Fell owr i BC Law, Tretitate: of Advesesd Legal
Bl Tlniversity of London

MRV keridsbtainem e

Introduction

» “Crovernance” : rules, processes and
behaviour that affect the way in which

powers are exercised at all levels of
government, particularly as regards
openness, parficipation, accountability,
effectiveness and coherence

N kuridebsbainer e

Introduction

+ Application of the PGG reinforces those of :

= “Propordonality” ; the sclection of the
ingtruments used must be in proportion 0 the
objectives pursued

— “Subsidiarity” : the choice of the level at which
action is tnken

NN keriSsbatalnar e
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European (Environmenial} Governance

» Eurppean Union :

- 15 M5

— European Commission, European Parlisment,
Council of Ministers, Court of Justice

— EC Treaty, EU Treaty, Charter of Fundamenial
Rights of the ELI, Regulations, Directives

— European Convention, European Constitution

— 10 new MS by 1 May 2004

g urare orid ek siainars b

Ewropean (Environmental) Govermance
.
... Yet despite its achievements, many

Europeans feel alienated from the
Umon’s work ...

¢ _..The Commission decided in early

2000 to launch the reform of European
Governance ...

e koridebeininars e

Eurapean (Environmental] Gevernance
T
+ 2001 White Paper on European Governance
— Better involvement
— Better policies, regulation and delivery
— EU’s contribution to global govemance
— Refocused policies and institntions.

openness, participaiton, accowmtability

e karidakisinars b

European (Envirorimenial) Goveriatice

EiltpNurarar kuridsbabainarm e

European (Environmental) Goversance
| -
“Reforming governance addresses the
gquestion of how the EU uses the powers
given by its citizens. If is about how things
could and should be done. The goal is 1o
open up policy-making o make it more
inclusive and accountable. A better use of
powers should connect the EU more closely
ens and lead to more effective

EitpNuraw kuridsbainiver e

International Level

UN ECE Aarhus Convention

BltpNuraw kuridsbsislsar e
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UN ECE AARHUS
CONVENTION

+ UN ECE AARHUS CONVENTION ON

ACCESS TO INFORMATION, PUBLIC
PARTICIPATION IN DECISION-
MAKING AND ACCESS TO JUSTICE IN
ENVIRONMENTAL MATTERS
{AARHUS, 25 JUNE 1998)

Btpurwrr koridabanisare. e

AARHUS CONVENTION :
IMPORTA

“Although regional in scope, the significance of the
Aarfuws Convention is glabal. It i2 by far tha most
Imprassive a/aboration of principle 10 of the Ris
Dedaration, which stresses the need for citizen's
participation in anvirenmental Bsues and for scress
Do Information on bhe enviremment baid by pobiic
subhorities. As such it & the most ambilious venture
In the area of ‘anvirenmentsl demoeracy” 5o far
undartaken under the awrspioes of tha Uinbad

Koff A ;lnmn,
Sacretary-Genaral of Bha Unibed Nabions

tpNerarr kuridakatslsar. e

AARHUS CONVENTION :
IMPORTANCE (11I)

« It links government accountability and an-
vironmental protection.

It focuses on intaractions betwean the public
and public authorities in a damocratic con-
taxt and it is forging a new process for public
participation in the negotiation and impla-
mentation of international agreeamants. »

tpNerarr kuridakatslzar.on

Institute for Environmental Studies

PILLAR 1 : ACCESS TO INPORMATION,

PILLAR 2 : PUBLIC PARTRCIPATION IN DECTS IR MAKING
PILLAR 3 : ACTESS TO WETHE

IN EMVIROMMENTAL MATTERS

ADCETED O 2510458 TN THE DANISH C

THE FOURTH MINISTERTAL CONFERENCE TN THE

# ENVIRONMENT FOR EUROPE » PROCESS

ENTERED INTO FORCE ON 30810401 {16 RAT)

e koridubaisisern.be

AARHUS CONVENTION :
IMPORTANCE (1)
.

« The Aarhus Conventicn is a new kind of envi-
ronmantal agreameant.

It links environmantal rights and human rights.

It acknowladges that we awea an obligation to
future generations.

It establishes that sustainable devalopment
can ba achieved only through the involvameant
of all stakaholders. »

lpcNarara kuridebatelsem ba 18

AARHUS CONVENTION :
IMPORTANCE (IV)

2 The subjeet of the Aarhus Camvention gaes to the
heart of the relstionship babtween peaphs and gouvern-
ments.

The Convention i not only an environmental sgree-
meank, i 8 akso 8 Convention about gevernment
Bcoountabiliy, transparency and responshiensss.

The Aarkus Convention grants the public rights and
Imposes on Parties and public suthorites obligations
regarding access bo information and public participa-
tioh and Bocess bo justice. =

BN kuridubatsizarn.be
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European (Environmenial} Governance

» Eurppean Union :

- 15 M5

— European Commission, European Parlisment,
Council of Ministers, Court of Justice

— EC Treaty, EU Treaty, Charter of Fundamenial
Rights of the ELI, Regulations, Directives

— European Convention, European Constitution

— 10 new MS by 1 May 2004

g urare orid ek siainars b

Ewropean (Environmental) Govermance
.
... Yet despite its achievements, many

Europeans feel alienated from the
Umon’s work ...

¢ _..The Commission decided in early

2000 to launch the reform of European
Governance ...

e koridebeininars e

Eurapean (Environmental] Gevernance
T
+ 2001 White Paper on European Governance
— Better involvement
— Better policies, regulation and delivery
— EU’s contribution to global govemance
— Refocused policies and institntions.

openness, participaiton, accowmtability

e karidakisinars b

European (Envirorimenial) Goveriatice

EiltpNurarar kuridsbabainarm e

European (Environmental) Goversance
| -
“Reforming governance addresses the
gquestion of how the EU uses the powers
given by its citizens. If is about how things
could and should be done. The goal is 1o
open up policy-making o make it more
inclusive and accountable. A better use of
powers should connect the EU more closely
ens and lead to more effective

EitpNuraw kuridsbainiver e

International Level

UN ECE Aarhus Convention

BltpNuraw kuridsbsislsar e

41



42

UN ECE AARHUS
CONVENTION

+ UN ECE AARHUS CONVENTION ON

ACCESS TO INFORMATION, PUBLIC
PARTICIPATION IN DECISION-
MAKING AND ACCESS TO JUSTICE IN
ENVIRONMENTAL MATTERS
{AARHUS, 25 JUNE 1998)
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AARHUS CONVENTION :
IMPORTA

“Although regional in scope, the significance of the
Aarfuws Convention is glabal. It i2 by far tha most
Imprassive a/aboration of principle 10 of the Ris
Dedaration, which stresses the need for citizen's
participation in anvirenmental Bsues and for scress
Do Information on bhe enviremment baid by pobiic
subhorities. As such it & the most ambilious venture
In the area of ‘anvirenmentsl demoeracy” 5o far
undartaken under the awrspioes of tha Uinbad

Koff A ;lnmn,
Sacretary-Genaral of Bha Unibed Nabions

tpNerarr kuridakatslsar. e

AARHUS CONVENTION :
IMPORTANCE (11I)

« It links government accountability and an-
vironmental protection.

It focuses on intaractions betwean the public
and public authorities in a damocratic con-
taxt and it is forging a new process for public
participation in the negotiation and impla-
mentation of international agreeamants. »

tpNerarr kuridakatslzar.on
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PILLAR 1 : ACCESS TO INPORMATION,

PILLAR 2 : PUBLIC PARTRCIPATION IN DECTS IR MAKING
PILLAR 3 : ACTESS TO WETHE

IN EMVIROMMENTAL MATTERS

ADCETED O 2510458 TN THE DANISH C

THE FOURTH MINISTERTAL CONFERENCE TN THE

# ENVIRONMENT FOR EUROPE » PROCESS

ENTERED INTO FORCE ON 30810401 {16 RAT)
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AARHUS CONVENTION :
IMPORTANCE (1)
.

« The Aarhus Conventicn is a new kind of envi-
ronmantal agreameant.

It links environmantal rights and human rights.

It acknowladges that we awea an obligation to
future generations.

It establishes that sustainable devalopment
can ba achieved only through the involvameant
of all stakaholders. »

lpcNarara kuridebatelsem ba 18

AARHUS CONVENTION :
IMPORTANCE (IV)

2 The subjeet of the Aarhus Camvention gaes to the
heart of the relstionship babtween peaphs and gouvern-
ments.

The Convention i not only an environmental sgree-
meank, i 8 akso 8 Convention about gevernment
Bcoountabiliy, transparency and responshiensss.

The Aarkus Convention grants the public rights and
Imposes on Parties and public suthorites obligations
regarding access bo information and public participa-
tioh and Bocess bo justice. =

BN kuridubatsizarn.be
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THE AARHUS CC

Survey

]

+ PRINCIPLE

+« EXCEPTIONS

« CHARGE

+ COLLECTION

+ DISSEMINATION

MtprNurarr rerciakssinar

AC (6 - PUBLIC

PARTICIPATION (1I)

PUBLIC PARTICIPATION CONCERMING PLANS
FROGRAMMES AND POLICIES RELATING TO
THE EMVIRONMENT :

Each Party shall make sppropriate practical andfor other
provizions for the public to participate during the prepa-
ratiom of plans amd progranimes relsting to the envinon-
ment, within a transparent and fair framework, having
provided the necassary information to the publie.

Eltpuraw kuridebsininars e
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AC (1) : OBJECTIVE

# In order o contribute to the protection of the right of
every person of presant and future generations to live in
an envirsnment sdequate to his or her health amd well-
‘being, sach perty shall puaranes the rights of sccesa to
information, public participation in decisson-making,
and access ko justice in environmenisl matters in
Accordsnce with the provisions of this Convention. »

Bl ¥ kuridsbaininers be

PUBLIC PARTICTPATION IN DECISIONS
ON SPECIFIC ACTIVITIES :

Deecigions on whether to permit proopossd
activities listed in anmex I

Mpruranr kuriSs bateinar e

AC (6/7/8) : PUBLIC
PARTICIPATION (I1I)

PUBLIC PARTICIPATION DURING THE FREFA-
RATION OF EXECUTIVE REGULATIONS ANIDV
COR GENERALLY APPLICABLE LEGALLY BIN-
DING NORMATIVE INSTRUMENTS :

Each Panty shall sirive to promote effective poblic par-
ticipation at an approprisie siage and while options are
atill open, doring the preparation by public sutharities
of execotive regulations and other genesally applicabile
legally binding rulea that may have s significant affect
on the environment.

N kuridsbaininer be
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AC (9) : ACCESS TO JUSTICE
)

ATJ ~ DECISIONS ~ ACCESS TO

ENVIRONMENTAL INFORMATION

AT] ~ DECISONS ~ SPECIFIC
ACTIVITIES

AT -~ ACTS AND OMISSIONS
CONTRAVENING NATIONAL
ENVIRONMENTAL LAW

NGO'S ?

Bt arwe koridekeisivare.be

Propasal for a Council Decision

On the conclusion, on behalf of the
EC, of the Aarhus Convention
COM(2003)625 final, 24/10/03

e kuridakataluare.ba

+ P8 : Eurgpean Parliament and Council
Regulation No 1049/2001 regarding public
access to European Parliament, Couneil and
Commission documents (0J, L 145, 31 May
2001), as applicable since 3 December
2001,

e kuridakataluare.ba

Institute for Environmental Studies

European Level
e

EC Implementation

e ki da el be

AARHUS PILLAR 1 :

EC Implementation :

DERECTIYE XN3AEC OF THE EF AND THE COUMCE OF
LTS ON PUELIC ADCESS TO ENVIRONMENTAL
INFOERATION AND REPEAL NG COUPICE THRECTIVE
BNI13EED
(OL L 41, I62qa)
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AARHUS PILLAR 3 :
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Coherency, Instrument Mix, and Scale: A case study towards introducing emissions
trading in the environmental law system of the Netherlands.

Introducing Emissions Trading for
Greenhouse Gases in
The Netherlands:

Thoughts on Caherency, Instrument Mix
and Scale

Marjan Peeters
Maastrichi University / Metrw
marjan. peetersa pubronimaasnl

1

(1K)
G

Emiissions trading as a legal transplant

Emissions Trading

LISA

¥ regulatory reliel {reform, review);

¥ but: still a kot of rules to build an artificial market,
¥ governmental and private decisions

¥ several design oplions

¥ satisfactory outcome ... F elfective and clficient
¥ in a specific, market-based, society

ET: Main regulatory items

« Cap or PSR 3 environmental policy goal / legal
international abligation

¥ Method of allocation & allocation to individuals

¥ Functioning of the market & governmental task

¥ Control and enforcement + price - incentive for
non-compliance

¥ Other common values and rules, like:
Aarfis principles: aocess o information, gooess
1o ecision-making. and Geeess (o fusice

A EL emissions trading :
“Domestc obligaton”

Emissions trading in ELI

¥ Cap per member state (decentralized go

¥ National allocation plans l[dwr.nlrali
allocation)

¥ Mew enforcement instraments {centralized
method, decentralized application)

¥ Private seetor: more decision-making abilitics

* Third parties: different role, different points of
attention
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axlection

Design and adjustment

FCOC/Kyotn

Caohereincy

gl Mramnework

Procedural

harmonization

Dutch Regulatory Environment

¥ Nation specific debate. .

+ ity standards for .'I.".,’u'\.":.'.' 1oy

¥ Btrong strive for integration as a
deregulation tool: reducing costs
¥ Just ONE permit
Mo by pical debate on
mainiaining /improving
environmental quality

Integration

+ Maximum internalization of environmental
costs

+ Mo leakages from one medium to another
+ Reduction of administrative costs, also for
the private sector

Integration serves Effectiveness and Efficiency

@?

Coherency and Mix of Instruments

ET is not in line with (Dutch) sirive for integration
Integration has its practical limits : stelve for coherency

Justification for ET in EL:
- scle of the market ¥ effective and efficent;
- adaptation to international development

Empirical and comparative rescarch

Emissions trading: How will it
work?

" Tough time table

v Sectoral approach [/ instrument mix

+ Different decision-making process and questions
on another scale (centrabized decision-making
powers within member states; price-driven
decentralized decisions for private sector)

¥ Re-interpretation of existing (harmonized) legal
Provisions

+ Addition of new legal provisions (control and
enforcement)
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axlection
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fMramewark
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¥ Btrong strive for integration as a

¥ Just ONE permit

deregulation tool: reducing costs

Mo by pical debate on
fimproving
environmental quality
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+ Maximum internalization of environmental
costs

+ Mo leakages from one medium to another

+ Reduction of administrative costs, also for
the private sector

Integration serves Effectiveness and Efficiency

@?

Coherency and Mix of Instruments

ET is not in line with (Dutch) sirive for integration
Integration has its practical limits : stelve for coherency

Justification for ET in EL:
- scle of the market ¥ effective and efficent;
- adaptation to international development

Empirical and comparative rescarch

Emissions trading: How will it
work?

" Tough time table

v Sectoral approach [/ instrument mix

+ Different decision-making process and questions
on another scale (centrabized decision-making
powers within member states; price-driven
decentralized decisions for private sector)

¥ Re-interpretation of existing (harmonized) legal
Provisions

+ Addition of new legal provisions (control and
enforcement)




Multi-level governance workshop

Time-table

UsA
«  15990; Clean Air Act Amendments
» 1905 Start of the market

EU

= 200310 EUET directive

« W03 Natonal allocation
« NWIEM]: Start of the market

Design 1ssue: Allocation

¥ Vague criteria

¥ It is about dividing money

¥ Much discretion for Member States .

¥ Tough lobby process... big concern for
industry

¥ Legal conflicts...7?

Design issue: (New) enforcement
provisions

ET directive prescrifhes:

+ Emibssion rights reductions
+ Flued penalty

+ Naming and shaming

Admrinisirerive and C or ceining! enforcenent (7)

Enforcement is a very sensitive and therefore
often complicated governmental task:

carefulmess ks required

Coherency: what form? to what

3
extent?

Instruments:
Scale
¥ public sector (a4

what are values and
possibilities?
¥ private sector
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International Environmental Law in the Developing Countries, Implementation and

Enforcement: The problem of scale.

Environmental Laws in the Developing
Countries, Implementation and
Enforcement :

The Problem of Scale

Warkshop on Mualti-Level Environmental
Gaovernance
b Derember 300 VR

Sliman Abu Assra

The Question

* Are local national systems scaled up on the

level by the developed countries and proved
to be effective, able to be scaled up also at
the level of the developing countries and to

have the same success story 7

The Problem of Scale in
Environmental Laws of Developing
Countries

Envirenmental Standards and systems:

Scaled up in the Developed Countrics on local,
national or regional level and copied by the
Developing Countrics,

Scaled up m Developed Countries and imposed m
Developing Countrics as conditions for Trade, Asd
or Technology Transfer,

Secaled up by Developed Countries from  the local
to global Seale in International Agreements and
ratihied by the Developing Couniries,

The Conditions of Scaling Up
in the Developed Countries

« Studies and Research

«» Technologies

- inances

« Human Resources

« Education and Public Awareness
- Legal Svstems

The Situation in the Developing
Countries

+ Administrative Capacities

» Mo Finances

» Mo Technology

» Mo Human Resources
» Mo Education

» Mo Public Awarencss
» Weak Legal Svstems

Case Studies

Farest Management in Indonesia

Water Managemet in Thailand

Reform of the Environmental Law i Cuba
Biodiversity and Forestrv Management in
Madagascar
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Cuba

“There have been mistakes and shorcomings,
doe mainly  to imsofficiest  environme
awareness, knowledge and education, the lack
of a higher management  demand,  limited
miroduction and gencmlization of scieniifi
and techoological  achievemenis,  ihe
imsufficient incorponstion of the environments
dimension in ihe policies, developmem plans g
and programs and the absence of a sufficiendly

imtegrative and coherend juridical svsiem.™

The Cuban Ministry of Environment
CITMA 1997
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Madagascar

“There is no simple recipe or best poliey for
choosing the * " way. We experienced, that
the way forward should be a pesotiated
agreement and not a top-down, imposed decision.
Conservation objectives can better be considered
by inclusion rather then exclusion of people and
bv favoring a synergistic co-evolution  of
transformation pr

ocesses”

WWF Madagascar program

Conclusion

up from national b dntermational e s olher

evel is and stays a posatbilin

# A anccesaful scaling up requires transferring the requined
means o the other level after Pelitical, Cultural, Feonomic

and Anzlysis

# Public awareness and pablic pressure are critical factors in
effective environmental  protection  implementation  and
enforcament.

# Environmental programs need te be sronger linkad o the
central issues of development.

»

Uil these conditions are present, develeping countries will
laave 1o rely more on creative palicy toels failored 1o local
sifiations.
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Resources, Values and Cognitions as tools for Analyzing Multilevel Governance.

s imireis, Valer aid Cogsitisss  teabs fir Analyzing Msbilevd
[ r——

#f mlileval guvernamee appliod be B Esrspuan

vamework Diractive an Walis.

A comscepilamlios

Freseniaiion fa e warkaip a1 mabllesd easianneaisl gor s,
Amsweriism @ Devaaber 1001

Frof By Haaw Th. 4. Freswr
Techa

ke and

iy of Twenie, Cemter far Clean
sl Podicy)

v Exwen Husberaa (¥ rife Univerdisll Amsidan, lasiiis for Kariresmmmsl
LR —

.

*

Introduction

Seale isznes oflen mportant in enviroimental policy
z. Oflen inclination towards ihe decentralized

y vals often take the “middle road”,
good (i between problem scale and governance s

= this. Following Stoie {1996 ) “General

W ane
arguments obout o
always he iatepretad |

& o an furiscliction pousd
¥ GrgimeilE Suppaeting o

particn oy confipuration of power’

+ Implication: attention away from o discussion of
it

+ Alternatives: Ostrom and Janssen (2002): complex

adaptive svstems (the creation of multipls veto

points) and associationalism (Ward, 1998) as ideal

forms of governance,

Here: focus on the issues of feasih and

implementability of proposals { Bressers and

Huiterma, 1998}, specifically Evropean Water

Framework Directive in the Netherlands

Basis: 1

2 The Water Fi

nework Directive in
the Netherlands

heoretically informed idea of what

constitutes a

Levels and scales of governance

DVernance pattem '

Actors in the network

Problem perception and policy objectives

Strategy and mstruments

Responsibilities and resources for
implementation

Summary of conclusions:

[+ - Shift of power towards the Commission and
mternational river bodies- many new velo points
there

[+ - Mew actors will get mvolved mowater

management, mainly from land use planning
{already occurring)

u - The problem perception wall become less
mtegral
. - No innovative instruments such as “waler

zgrt:c.'munt!i' between water IMEINARCTS

3 The implementability of the WFD in the
Netherlands

Uheosetical arpuscat ihat cognitions, valiuss and roscurces el s
ihi=

Cizneral conchusion: as such the WED = o line wath masy already
o cveis i e Mool ands.

Possible cffeets:

Cogmition: new infoemation will be brought o the policy process
(momnitoring sysiem expaded) < shovs seversl problematio bresches
ol sorms

Waloes: the non integrated cf
i il odkds wath thie Dutch adr
Besouroes: e WD bs aresource of te wiler sector npassd oiher
secbors, Inlighting bikely. Intemationally: strength of nstumicnts

uinkinown vt

potier ol tee WL s la ke of flexibalay
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4 Adaptive complex systems
and associations

* The WFD may be a move towards lessening the
number of veto points m the policy process
(centralization). Current system of Dutch water
management example according o Ostrom and
Janssen

+ Associstionalism: very imited responsibilitics
assigned 1o others than government, Cnly
moderate degree af involvement (stakeholders) or
commumnication {the gengral public). This may
become problematic later,
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Nienke van der Burgt

Fisheries and Global Governance.

Fisheries and the problem of scale

« Problem of scale: the question whether
a solution, applicable on a specific
scale, can be transferred on a similar
problem within a different scale.

Fisheries and Global
Environmental Governance

Fhe problem of scale within the
management and conservation of

fisheries
Fisheries and the problem of scale Fisheries and the problem of scale
+ Can solutions or arrangements on the + Distinguished scales: national, regional and
management and conservations of fish global.

stocks, applicable on one scale, be
transferred successfully scaled up or down?

Characteristics of fisheries Characteristics of fisheries
+ Different legal regimes Differences between legal regimes:
+ Migratory nature of fish stocks « Fish stocks as a “sovereign nght” of

coastal states in EEZ

* Interrelated with ecosystem

« Fish stocks as a “common pool
resource’ in high seas
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Characteristics of fisheries

Migratory nature of fish stocks:
1 Local fish stocks (EEZ)
2: Shared or joint stocks (EEZ - EEZ)
3: Distiner stocks (High seas )
4: Straddiing Fish Stocks (EEZs - High seas)
5: Highly Migratory Fish Stocks (EEZs
High seas, considerable distances)
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Characteristics of fisheries
Fish stocks are interrelated with ecosystem:

+ Interrelated with other fish stocks (food, by
catch)

+ Interrelated with ecosystem a a whole (coral
reef, food seabirds)

Conclusion: charactenstics of fisheries

« Change in the degree of sovereignty,
the actors involved, and the rights and
interest of different actors;

« Migration patterns (legal regime,
stages of life cycle);

* Unique character of marine ecosystem.

Case study: ITQ) (lceland)

+ leeland’s national policy of Individual
Transferable Quota (ITQ) system

* Successtul approach to confronting
overlishing

= Question of transferability of this
conservation measure from national to
regional or global level

Case study: ITC) (Iceland)

+ Change in legal regime: no central
authority

+ Increase of transboundary fish stocks

+ Adapt to specific marine ecosystem
characteristics

Analysis: Differences between scales

* Legal nature of mantime zone
* Involvement of actors
« Migratory patterns of fish stocks

= Loosystem
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Analvsiz: Similarities between scales

« Policy to combat overexploitation fish
stocks

« Cpoperation is the only solution of
solving the problem

« Competition between actors

.

*

Conclusion

Although the general principles applied will
be the same in all policies, the policy does
need to adapt on specific global, regional or
national circumstances (as lezal regime,
actors, migration pattern and ecosystem).

Only transferability of framework
conventions
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Appendix IV. Draft paper for the IDGEC newsletter

Dutch Workshop on Multi-Level Governance
Joyeeta Gupta and Michael Faure

The Dutch Chapter of the Human Dimensions of Global Environmental Change organ-
ized an international workshop on Multi-Level Governance and the Challenge of Scale
on 9 December 2003 in Amsterdam. The purpose of the workshop was to understand
how different social scientists interpret the problem of scale within their own discipline
and how compatible their perspective on scale issues within the context of multi-level
governance is with the IDGEC research question: What do we understand by the concept
of scale and can it yield useful insights in the process of developing a theory about the
effectiveness of environmental governance? Can lessons learned about how institutions
work be scaled upwards and downwards? The workshop was attended by legal, political
and economics researchers from primarily Belgium and the Netherlands, but included re-
searchers from other countries as well.

The papers presented covered global issues such as climate change, the law of the sea,
fisheries and the Aarhus Convention, European issues such as voluntary agreements
within Europe, the implementation of European environmental policy within nation
states in general and in particular focusing on the Water Framework Directive and the
EU Emissions Trading Directive. It also looked at North-South issues and the specific
problem of implementing environmental agreements in the developing countries.

What became very clear at the workshop was that the concept of scale has multiple defi-

nitions in different theoretical and empirical settings, and in fact the common theme of

the workshop was essentially the theme of multi-level governance. The complex issues
in relation to multi-level governance discussed, but not resolved included:

« How will international agreements affect European Union and national implementa-
tion? For example, will the implementation of the Aarhus Convention create huge
problems in implementing EU legislation by providing non-state actors increased
powers of participation and access to the judicial system? Will the implementation of
the current different legal regimes with respect to the coasts, exclusive economic
zones and open seas create huge problems in relation to controlling off-shore activi-
ties in general and fishing in particular?

o How will the acquis communautaire of the EU affect implementation at national and
private sector level? How will the principles of subsidiarity and harmonisation affect
policy making at different levels? Will the implementation of the EU Water Frame-
work Directive lead to a sectoral policy based on a river basin approach at the costs
of sustainable development policy at the national level? Will the implementation of
the Emission Trading Directive conflict with the Dutch national goals of integration
which call for simplifying the legal processes in the Netherlands. Will the trend to-
wards voluntary agreements at the EU level lead to a shift in power to the more pow-
erful and technologically advanced industries at the cost of environmentally effective
and legitimate policy? And under what conditions will voluntary agreements be ef-
fective?
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« How does legal learning take place between different countries and what is espe-
cially the impact for developing countries? How do legal concepts and solutions
travel to different parts of the world and what is their impact?

« Can policy theories developed at national level yield valuable insights at interna-
tional level and vice versa?

While all papers implicitly or explicitly talked about whether solutions at one level can
be scaled up or down to other levels, there was a diversity of opinion of how scale can be
interpreted and used. These included the physical scale of the problem and the corre-
sponding scale of the solution, the need to scale a problem up or down for political (to
gain control of resources or reduce responsibility with respect to a problem) and eco-
nomic reasons (because certain solutions can only be developed at certain optimal lev-
els), the scale of the risks involved, the scale of the governance arrangements, and the
scale of the theoretical insights gained and applicability at other scale levels.

Despite the generally experienced difficulty in coming to grips with the concept of scale
and the lack of clarity about whether scale adds something new to an understanding of
global environmental institutions, the participants agreed that they had learnt a lot from
the different case studies and that it would be worth their while to pursue this line of re-
search in a joint process leading eventually, reviews permitting, to a book examining
European perspectives on scale in the context of multi-level governance.
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