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YAK 347.77

Hekit KaTtepuHa leopriiBHa

KaHAMAAT FOPUANMYHUX HayK, AOLLEHT kKadeApU LMBIABHOIO NpaBa
HaujoHanbHOTO yHiBEpcUTETY «OAEChKa FOPUANUHA aKaAEMIA»

AOMEHHE IM’A AK OB’EKT UMUBINIbHUX NMPAB

MocTtaHoBKa npo6aemu. CbOroaHi AFOACbKI Bia-
HOCUHU Bce DinblLEe NEPEXOASTb Y BipTyaAbHY MAOLLIM-
Hy, BCe OiAbll IHTEHCMBHO PO3BMBAOTbCA IHGOPMa-
LIMHO-TEXHOAOTIUHI BIAHOCUHM, LLO CYNMPOBOAXYETHCS
BUHWKHEHHAM HOBWX 06’ekTiB y codepi IT-BiaAHOCHH,
AIKi NOTPebyoTb NPaBOBOro PEryAtoBaHHSA. Y 3B’SI3KY 3i
LIBUAKUM PO3BUTKOM IT-BIAHOCKH, HE BCi 06’€KTU LIMX
BIAHOCWH Bippa3dy OTPUMYIOTb YiTKe NpaBOBE PEryAto-
BaHHS, OCKIAbKM MOCTalOTb MUTAHHA LLOAO NMPaBOBOI
NPMPOAM LMX 06’€KTiB. BHACAIAOK LbOro BipOYBaETb-
CA 3MillyBaHHA HOPM MpaBa BAACHOCTI Ta npasa
iHTEAEKTYaAbHOI BAAQCHOCTI CTOCOBHO TWUX YW iHLLWX
06’€EKTIB UMBIAbHUX MPaBOBIAHOCWH, a iHOAI BUHUKAE
NPOCTO TEPMIHOAOTIYHA NAYTAHMHA, IKa TaKOX BUKAK-
Kae npobAaemMur Ha NpaKTuLi.

OAHOIO 3 HaMaKTyaAbHILMX Ha CbOrOAHI MpaBo-
BUX Npobaem y cdepi IT-BiAHOCHH € Npobaema BU3Ha-
UYeHHA NPaBOBOI NPUPOAM Ta 3abe3neUeHHst HaAeXHO-
ro NPaBOBOro PeryAoBaHHA AOMEHHUX iMeH. AOMEHHI
iMEHa BCce aKTUBHILLE BUMKOPUCTOBYHOTLCA, BCE YacTi-
lIe CTalTb NPeAMETaMu MPaBOUYUHIB, IXHS BaApTiCTb
iHOAI cArae COTeHb TUCAY AOAAPIB. TOMY BaXXAMBO BU-
3HAUUTKCb i3 NPaBOBOIO NMPUPOAOD AOMEHHOIO IMEHI,
cnocobamu Moro 3axmcTy Ta BiAUYXXEHHS TOLLLO.

CTtaH AOCAiAKEeHHA. OCTaHHIM YacoM MHOXMUTb-
CA KIAbKICTb AOCAIAXEHb, MPUCBAYEHUX npobrema-
TULi AOMEHHUX iMeH. Cepep AOCAIAHMKIB 3a3Haue-
Horo nuTaHHA cAip 3rapatn O. Kiciab, A. Koaocosa,
P. HaropHoro, T. Kyapuupky, A. XXyBaHoBa, €. CTorHis,
0. CmotpoBa, P. CmipHoBa. OAHaK AUCKYCiT HaBKOAO
LUbOro MUTaAHHA MPOAOBXYHOTbCA, 30KpEMa, aKTUBHO
AVCKYTYETbCS MUTAHHSA LWOAO NPaBOBOI NPUPOAM AO-
MEHHOrO iMEHi.

Merta crtatTi. 3 ypaxyBaHHAM BUKAAAEHOTO, LS
CTaTTA NPUCBAYEHA AOCAIAKEHHIO 0COBAMBOCTEN Npa-
BOBOIO pPeryAtoBaHHsA BiAHOCUH, NOB’A3aHUX i3 BUKO-
PUCTAHHSIM Ta 3aXMCTOM AOMEHHMX IMEH, @ TaKOX BU-
3HAUEHHIO NPaBOBOI NPUPOAM LbOro 06’eKTa.

BuKnap, OCHOBHOro marepiany. TexHIUHO AO-
MeHHe iM’ss npeAcTaBAsie cobOt0 CUMBOAIYHE MO3HA-
yeHHA |P-appecyu KomMn'toTepa - UYMCAQ, AKE CKAa-

AAETbCA 3 4YoTUPbOX 6anTiB [1]. OCKiAbKM AHOACBKA
nam’ATb BAALUTOBaHa TakKUM YMHOM, LLO AFOAMHI Mpo-
cTilwe 3anam’aAToByBaTh OYKBEHi MO3HAYEHHS, a He
umModpK, BYAO BMPiLLEHO BBECTM CneLiaAbHi CUMBOAIY-
Hi Ha3BW - AOMEHM | AOMEHHI iMeHa.

N\eranbHe BM3HAYEHHS MOHATTA AOMEHHOrO ime-
Hi MiCTUTbCA Y KIAbKOX HOPMaTUBHMX aKTax.

Tak, BianoBiaAHO a0 [MoctaHoBu  KabiHety
MinicTpiB Ykpainu Bip 12.04.2002 p. Ne 522 «[po
3aTBEPAXEHHA TTOPAAKY MIAKAKOUEHHS A0 TAOBAABHUX
Mepex nepepadvi AaHWx», AOMEH - 4acTMHa appec-
HOro NPOCTOPY B MepexXi IHTEpHEeT, npu3HaueHa AAA
ineHTUdIKaLii komn'toTepa abo rpynu Komn'toTepis.
AOMEHU MNOAIASIOTbCH Ha MIAAOMEHM ab0 AOMEHMU
HUXUYMX PIBHIB; AOMEHHE iM’'st — ByKBEHO-UMPPOBUI
BMpa3s, WO iAeHTUOIKYE ByAb-IKMIA Komn'toTep abo-
HeHTa y mepexi [HTepHer.

BianoBiaHO a0 cT. 1 3akoHy YkpaiHu «[1po oxo-
POHY MpaB Ha 3HaKK AAA TOBaApiB i NOCAYr», AOMEHHE
iM'Al - Ue iM’sl, IKe BUKOPUCTOBYETLCA AAA aApecaLii
KOMM'tOTEPIB | pecypciB B IHTEPHETI.

[MoHATTA AOMeEHy AeTaAizoBaHO y CT. 1 3akoHy
YKpaiHu «[1po TenekoMyHikalii», BIiAMOBIAHO AO AKOI
AOMEH - L€ YacTMHa iepapxiyHOro apApecHoro npo-
CTOpY MepeXi IHTEPHET, AKka Ma€ yHikaAbHY Ha3By, Lo
il ineHTUIKYE, 0OCAYrOBYETLCS FPYMOK0 CEPBEPIB AO-
MEHHUX iIMEH Ta LLEeHTPaAi30BaHO aAMiHICTPYETLCA.

OTXe, YUHHE 3aKOHOA@BCTBO HE MICTUTb EAUHO-
ro MiAXoAy AO PO3YMIHHA LIMUX TEPMIHIB i HEAOCTATHLO
AETaAbHO PEeryAroe Lo cdepy BIAHOCUH, LLLO NOPOAXYE
npodbaemMn npu cnpodax BU3HAUEHHNA NPaBOBOI NpK-
POAM AOMEHHOIO iMeHi. TaK, CbOrOAHI BEAYTbCH AMUC-
KyCii LLLOAO TOTO, UM CAIA BBaXaTW AOMEHHE iM's MaK-
HOM, i, BiAMOBIAHO, 06’€EKTOM MpaBa BAACHOCTI, Uu Lie
€ 006’€KT NpaBa iHTEAEKTYaAbHOI BAACHOCTI, @ AeSIKi AO-
CAIAHWMKM PO3TASIAQIOTh AOMEHHE iM’'S Ik 0COOAUBUIN
06’EKT BUKAKOUHUX NPaB, AKUIA HE MOXHa BIAHECTH AO
00’eKTiB NpaBa iHTeAeKTyaAbHOT BAACHOCTI [2, ¢. 123].
BMCAOBAIOKOTBCA M AYMKM, LLO AOMEHHE iM’sl B3araai
He € 00'EKTOM LMBIAbHUX MPaB, HATOMICTb, 06'EKTOM
LUMBIABHWX NPaB € NpaBo aAMiHICTpyBaHHSA (BUKOPUC-
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TaHHSA) AOMEHHOTO iMeHi, AKe HaAeXUTb 0Ccobi Ha NiA-
CTaBi AOrOBOpPY MPO HapaHHA MOCAYT, WO HaAarTbCA
peecTpaTtopom AOMeHHUX iMeH [3]. Cnpobyemo npo-
aHaAi3yBaTW KOXHY 3 HABEAEHUX MO3KLIN.

[MPUXUABHUKM BIAHECEHHA AOMEHHUX IMEH AO
00’eKTiB NpaBa iHTEAEKTyaAbHOI BAACHOCTI BUKOPWC-
TOBYIOTb HACTYMHi aprymMeHT AAS OOrpyHTyBaHHS
cBO€i noauuii. Miabip Ta BUBIp No3HaUYeHHsA AASA pe-
€CTpaLji AOMEHHOro iMEHi, Ha AYMKY AOCAIAHMKIB,
MOXHa BBaXaTW Pe3yAbTaTOM iHTEAEKTYaAbHOI AifiAb-
HOCTi, OCKiAbKM BMOIp AOMEHHOrO iMeHi, Wo A0bpe
3anam’ATOBYETbCA, AErKO MOBTOPIOETLCA i BUKAMKAE
npaBWAbHI acoljalii, € AOCTaTHbO HETPUBIAAbHON
3apaveto. ToX AKOAMHA, BIAMNOBIAHO AO CBOrO iHTe-
AEKTYaAbHOTO PO3BUTKY, HaBMKaM i 3AiBHOCTAM, BU-
rapye No3HauYeHHs i PEECTPYE MOro AK AOMEHHE iM'S.
AOMeHHe iM’a Mae barato criAbHOro i3 3acobamu iH-
AMBIAYaAi3aLii, OCKIAbKM AO3BOASIE iHAMBIAYyaAi3yBaTH
pecypc B IHTepHeTi i HaBiTb cTatM HBpeHaoMm. MpoTe,
AOMEHHE M’ BOAOAIE fKICTIO, WO € HEBAACTUBOIO
AN TOBAPHUX 3HaKiB abo GpipMOBMX HaMMeHyBaHb —
Le aApecHa CKAaAOBa AOMEHHOrO iMeHi. BiabLl Toro,
appecauis B IHTEpHETI € OCHOBHOK QYHKLIEID AOMEH-
Horo imeHi. ToMy peecTpauis «rapHOro» AOMEHHOro
iMeHi cama no cobi pae nepeBaru Moro BOAOAIAbLIO,
OCKIAbKM AO3BOASIE CTBOPWUTM HE AMLLIE BipTyaAbHWM
6peHA, ane 1 pAicTaTi MOXAUBICTb AAS MOTO MPOCYBaH-
HA B IHTepHeTI. AOMEeHHe iM’A BOAOAIE BCiMa O3HaKa-
MK 06iro3AaTHOCTI:

1) KOXXHE AOMEHHE IM’fl € YHIKaAbHUM;

2) npaBa Ha KOXHEe AOMEHHE iM’A € BUHATKOBMU-
MW i HaAexXaTb BOAOAIABLIO (aAMiHICTpaTopy) AOMEH-
HOro iMeHi;

3) npaBo Ha AOMEHHE iM’s1 € BiaUy>XXyBaHUM, TOb-
TO MOXe ByTU nepepaHe Bip OAHIET 0COOU iHLLIN;

4) AoOMEHHE iM’St Ma€e NeBHY LHHICTb, TO6TO Mae
PUHKOBY BapTicTb [4].

Caip  3a3HauMTH, WO KOMOIHAUIS AiTep, WO
CKAaAaKTb AOMEHHE iM'A AOBOAI 4aCTO CbOTOAHI 3a-
XWULLAETbCA 3@ AOMOMOIOK pPeEECTpaLii AOMEHHOro
iMEHI K TOProBeAbHOI MapKHK, MNip AKOH 3riAHO 3i CT.
492 LK YkpaiHu posymieTbest Byab-ike NMO3HAUYEHHS
abo bypb-Aka komMbiHauUiA no3HauveHb, AKi NpuAaT-
Hi AASI BMpPI3HEHHS TOBapiB (MOCAYr), WO BWPOOAS-
toTbCcA (HapatoTbCcs) OAHIED ocoboto, Bia ToBapiB
(nocAyr), WO BMPODOASIOTbCS (HAAQKOTLCA) iHLIUMM
ocobamu. TakMMK NO3HAYEHHAMKU MOXYTb 6yTH, 30-
Kpema, cAoBa, AiTepu, umodpu, 306paxyBanbHi ene-
MEHTU, KoMbBiHaLii KOAbOPIB. 3 LMM HaBiTb NOB’A3aHe
Take ABuWLIE, K KibepcKBOTTIHI abo KibepnipaTcTBO
(cybersquatting nan cyberpiracy) - peectpauia Ao-
MEHHUX iMEH, fKi criBnapatoTb UM MatOTb CXOXICTb
i3 3acobamu iHAMBIAYaAi3aLii FOPUANUYHKX | Gi3UYHMX
oci6 3 MeTOoHo iX NOAAABLLOrO NEPENPOAAXY 3aKOHHUM
BOAOAIABLAM UMX 3acobiB iHAMBIAYaAi3aLlii abo BUMKO-

PUCTAHHSA AAS THWKMX Liner. Hanpukaap, ¥ AKOCTI AO-
MEHHMX iMeH KibepckBOTTEPaMK ByAU 3apeecTpoBaHi
TaKi BiAOMi TOBapHi 3HakMu, sk «Christian Dior» (AOMeEH-
Hi imeHa christiandiorcosmetics.com, christiandior-
fashions.com, diorcosmetics.com,  diorfashions.
com), «Microsoft» (AOMeHHI iMeHa microsoft.org,
microsoft.com), «Alaska Airlines» (AOMeHHe iM'A
alaskaairlines.org) 1a iHWi [5].

OAHaK CcAip 3BEPHYTM yBary Ha ToW ¢akT, Lo 3a
CBOEI NPaABOBOIO NPUPOAOID AOMEHHE iIM’A BIAPI3HS-
€TbCA BiA TOProBEAbHOI MapKK. BiAMIHHOCTI MiX AO-
MEHHUM IMEHEM Ta TOBapPHUM 3HaKOM 3BOAATLCH AO
TOro, WO TOBapHi 3HakKW MatoTb TEPUTOPIAAbHI MeXi
Aii Ta peecTpyoTbCs CTOCOBHO MEBHOI rpynv TOBapiB
UM MOCAYT, TOAI IK AOMEHHI iIMEeHa No CyTi eKCTePUTO-
pianbHi, TOBTO MatoTb CUAY HE3AAEXHO BiA KpaiHu, y
AKIN BOHW BYAM 3apeecTpoBaHi, i XOAHUM YMHOM He
06MEXYHOTb BOAOAIAbLISE AOMEHHOIO iMEHI Y 3AINCHEH-
Hi cBOEI pisinbHOCTI [5]. OTXe, FOAOBHUM 3aBAAHHAM
TOBAPHOro 3HakKa € ineHTUdIKaLis BUPOOHWKa NEBHO-
ro ToBapy 4YM NOCAYr1, TOAI K AOMEHHE iM’sl HEe MpU-
3HauyeHe ANl OpPIEHTYBaHHSA CMOXMBaya Ha PUHKY TO-
BapiB Ta NocAyr. CbOropHi TOBapHi 3Haku B AOMEHHMX
iMEHax LUMPOKO BUKOPUCTOBYHOTLCA AASI CTBOPEHHSA Y
CNOXMBaAUiB acoLiaTMBHOIO 3B’A3KY MiX AiIAbHICTIO
dipmu Ta i cartom B IHTEpHeTi [6]. Takox roBopsaym
Npo BIAMIHHOCTI MiX TOPriBeAbHOKO Mapkoto (ToBap-
HUM 3HAKOM) Ta AOMEHHUM iM’AM, CAiA 3a3Ha4YUTH,
IO Ha BIAMIHY BiA TOBApHUX 3HaAKIB, AKUMKU MOXYTb
6yTV ByAb-AKi MO3HAUYEHHS YM KOMDBiHaLis NO3HAUYEHD,
30Kpema, CAOBa, Y TOMY YUCAI BAACHI iMeHa, Aitepu,
umdpK, 306paxyBanbHi EAEMEHTH, KOAbOPH Ta KOMOi-
HaLlii KOAbOPIB, a TakoX OyAb-ika KOMOIHaLiA TakMx
no3HauyeHb (CT. 5 3akoHy YKpaiHu «[1po 0XOpOoHy npas
Ha 3HaKWM AN TOBAPIB Ta MOCAYDM), Y AKOCTI AOMEHHMX
iMEH MOXYTb BUKOPWUCTOBYBATUCA AULLE andaBiTHO-
LMPPOBI MOCAIAOBHOCTI CUMBOAIB AOBXWHOIO He BiAb-
e 63 CMMBOAIB (AMB., 30KpeMa, PernamMeHT peecTpa-
Lii AOMEHHMX IMEH B AOMEHi com.ua).

CynoBa npaktika 3apybikHWX KpaiH He BU3HAE
AOMEHHI iMeHa ToBapHUMW 3HaKaMu, Ta BBaXae, Lo
3axOMAEHHS AOMEHHOIO IMEHI, IKe Ma€ CXOXiCTb i3
TOBApHMUM 3HAKOM, € NMOPYLUEHHAM NpaB BOAOAIAbLSA
TOBAPHOro 3HaKy. Tak, HampuUKAap, B aneAsilimHOMY
cyai Beankoi bputaHii 6yno po3rasiHyTo cripaBy British
Telecommunications plc. Ta iH. vs One In A Million Ltd.
Ta iH. y 3B’A3Ky 3 TMM, Lo One In A Million Ltd. 3apee-
CTpyBaAa BEAUKY KiAbKICTb BIAOMWX TOBAPHUX 3HAKIB Y
AKOCTI AOMEHHUX IMEH, HaNPUKAaA, marksandspencer.
com, marksandspencer.co.uk, britishtelecom.co.uk,
britishtelecom.net Towo. Cya BM3HAB TakKi Ail nopy-
LWEHHSIM NpaB Ha ToBapHi 3Haku [5].

Po3yMiHHA AOMEHHOrO iMEHi IK Pi3HOBUAY Mali-
Ha Ta, BiANOBIAHO, 00’EKTY NpaBa BAACHOCTI Bipobpa-
XXEHO Y No3uLii EBPONENCbKOro cyay 3 npasB AtOAMHMU
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(aAani — €CIIN). Y cnpasi Paeffgen GmbH v. Germany
ECIA AIMWOB HACTyMHMX BUCHOBKIB. BianoBiAHO AO
cT. 1 MNpoTtokoay Ne 1 A0 KOHBeEHLU,i Npo 3axucT npas
AOAMHU | OCHOBOMOAOXHMX CBODBOA, KOXHa ocoba
Ma€ npaBO BiAbHO KOPWUCTyBaTUCS i PO3MNopsAXaTu-
cA CBOIM MaWHOM; HiXTO He Moxe 6yTh no3baBAeHWI
CBOro MakHa, iHaKLle K Ha KOPUCTb CYCMiAbCTBA i Ha
yMoBax, nepeAbayeHnx 3aKOHOM i 3araAbHUMUW NPUH-
uMnamMm MixHapopHoro npasa. Ak BiasHauyae €CIIA,
Teopia «BAACHOCTI», BinobpaxeHa B cT. 1 MpoTokoAy
Ne 1, «Ma€ camMoOCTiMHE 3HAUEHHSs, AKe He Oobmex-
YETbCH BOAOAIHHAM AMLIE MaTepiaAbHUMKW pevyamm i
AKE HE 3aAeXUTb Bip POPMaAAbHOI KAAcUdiKaLil B Ha-
LioHaAbHOMY npaBi. IHLWI KOHKPETHI NpaBa i iHTepeck,
LLLO CTBOPIOKOTb MaMHO, TAKOX MOXYTb PO3rASIAGTMCSA
fIK «NpaBa BAACHOCTi», a BIAMOBIAHO, i AK «00’€KTU
BAACHOCTI» B LLIASIX AQHOI cTaTTi». AAS BU3HAYEHHS, YK
€ AIKMICb 06’eKT 06’EKTOM NpaB BAACHOCTI, HEOOXIAHO
BCTAHOBMTU, UM 3adinatoTbCs MPU MOro BUKOPUCTAHHI
diHaHCOBI IHTEPECH | UM € EKOHOMIYHA LiHHICTb Y Ta-
koro 06’ekty. 3 ypaxyBaHHAM BkasaHoro, ECIMA BiaHic
AO 00’eKTiIB BAACHOCTI 00’€KTU iHTEAEKTYaAbHOI BAGC-
HOCTI, @ TakOX AiLeH3ii [7].

CAYLWIHICTb TaKMX BWUCHOBKIB MIATBEPAXYETHCS
i B XOAI aHaAi3y BITUM3HAHOI KOHUEMNLii npaBa iHTe-
AEKTYaAbHOI BAQCHOCTI. fIK 3a3HauatoTb AOCAIAHMKM,
npyM BM3HAYEHHI CMIBBIAHOLWIEHHA nNpaBa BAACHOC-
Ti Ta NpaBa iHTEAEKTYaAbHOI BAACHOCTI, cT. 419 LUK
YKpaiHu GaKTMUHO PO3rAfAAE iX K KaTeropii oAHOro
NOPSIAKY. TaKMM UYMHOM, BIANOBIAHO AO BITUM3HSIHOI
KOHLEMNLji, NpaBO iHTEAEKTYaAbHOI BAQCHOCTI PO3rAs-
AAETbCA SIK MEBHUMK «Cyporam™ npaBa BAACHOCTI Ha
cneunoiuHnin 06’eKT — pesyAbTaTW iHTEAEKTYaAbHOI,
TBOPUYOI AISIAbHOCTI, BUCTYNatouM y SIKOCTi HibM npa-
Ba BAACHOCTI [8, ¢. 250]. BianosiaHo a0 cT. 419 UK
YKpaiHu, NpaBo iHTEAEKTYaAbHOI BAACHOCTI Ta npaBo
BAQCHOCTI Ha piy iCHYOTb K CaMOCTIlHI NpaBoOBi Ka-
Teropii, o 0byMOBAEHO HasIBHICTHO Mix 060’€eKTamu
npaBa iHTEeAeKTyaAbHOI BAACHOCTI Ta MaTtepiaAbHUMMU
06’eKTaMu NpaBa BAACHOCTI TakUX BIAMIHHOCTEN, fK:
1) pesyAbTaT iHTEAEKTYaAbHOI AIAABHOCTI Moxe 6yTu
BM3HaAHWI 06’€KTOM MpaBa iHTEAEKTyaAbHOI BAACHOC-
Ti AMLLE BIANOBIAHO AO BMMOTI 3aKOHY; 2) iCHyBaHHS
npaBa iHTEAEKTYaAbHOI BAACHOCTI, Xo4a BOHO i € ab-
COAOTHUM, OOMEXeHO NeEBHUM CTPOKOM. OCKiAbKM
X NpaBoO iHTEeAEKTyaAbHOI BAACHOCTI Ta NpaBO BAaC-
HOCTI Ha pi4 € CAMOCTIHHMMU, Nepepava KOXHOro 3
LUMX NpaB € CaMOCTINHUM HOPUAMUYHUM GAKTOM, KU
NMOPOAXYE, 3MIHIOE, NPUNUHAE CaMOCTIlHI NPaBOBIA-
HOCWHKW. BHaCAIAOK LbOro nepexip npaBa BAACHOCTI
Ha piy, y siKiit 6yB 3adikcoBaHWI 06’ €KT TBOPUOI AiIAb-
HOCTi, HE O3Hauae NepexoAy NpaBa Ha 00’eKT NpaBa
iHTEAEKTYaAbHOI BAQCHOCTI, i HaBnaku. OTxe, BiAMO-
BiAHO AO CyYaCHOI BITUM3HSIHOI KOHLENLji y Uin coepi,

npaBo iHTEAEKTyaAbHOI BAACHOCTI PO3rASAaETbCA AK
0COobOAMBUIA PIBHOBKA NpaBa BAACHOCTI, a, BIAMOBIAHO,
i peyoBKMx NpaB Ha cneunodiuHUin 06’eKT — pesyAbTaTK
iHTEAEKTYaAbHOI, TBOPYOI AiIAbHOCTI [8, ¢. 250-251].

BHOKpEMAEHHA MpaBa iHTEAEKTYaAbHOI BAAC-
HOCTi B 0COBAMBWIA PiBHOBMA NpaBa BAACHOCTI i, BiA-
NOBIAHO, BUAIAEHHS NPABOBIAHOCUH IHTEAEKTYaAbHOI
BAQCHOCTI, € HeobXxiAHUM, 30Kpema, AAA 3abesne-
YEHHS1 PO3MeXyBaHHSA MpaB Ha MartepiaAbHi HoOCIT Ta
caMi pe3yAbTaTh iIHTEAEKTYaAbHOI, TBOPYOI AIIABHOCTI,
TO6TO AAA 3abe3neyUeHHss MOXAMBOCTI nepeaadi npas
Ha MaTepianbHi 06’€KTH, ¥ SIKUX BUpPaXeHi pesyAbTaTh
TBOPUOI AISAbHOCTI i3 36epexeHHsIM NpaB TBOPLIB Ha
caMm pe3yAbTaT TBOPUOCTi. AO3BOAMMO COBi BUCAOBUTH
NPUMYLLEHHS, LLIO BKa3aHe He CTOCYETbCS AOMEHHOI0
iMeHi, OCKIAbKM TYT BTpa4yaeTbCA CEHC iCHYBaHHSA Ma-
TepianbHOro Hocisi. Tomy AAA UMBIABHOTO 06iry He Mae
CYTTEBOrO 3HAUYEHHS MOLUYK 03HaK, Aki 3abe3neunan 6
BU3HAUYEHHA AOMEHHOTO iMeHi ik 06’eKTy npaBa iHTe-
AEKTYaAbHOI BAAcHOCTI. Aaa notpeb obiry uirkom po-
CTaTHbO PO3rAAAATU AOMEHHE iM'A AK ocobAnBe Mait-
HO, ManHoBe npaBo [2, c. 127]. Take PO3yMiHHS He
CcynepeunTb BIiTUYM3HSAHIM KOHLENLii NpaBa BAACHOCTI.
Harapaemo, 1o 06’€KTOM npaBa BAACHOCTI BIAMOBIA-
HO AO CT. 316 LK YKpaiHu € piu (MarHo). A BiaANoBiA-
HO A0 cT. 190 UK YKpaiHu, MaiHOM ik 0COBAMBUM
06’€KTOM BBaXaloTbCA OKPeEMa piy, CYKyMHiCcTb pe-
yem, a TakoX ManHOBI NpaBa Ta 060B’A3KU. ManHOBI
npaBa € HECMOXMBUOK pivuto. MailHOBI NpaBa Bu-
3HaOTbCS PEYOBUMM MPaBaAMM.

3 ypaxyBaHHAM niaxoay €CIA, AAA BU3HAYEH-
HA, U4 € AOMEHHe iM'A 06’eKToOM npaB BAACHOCTI,
HeobXxiAHO BCTAHOBUTU, UM 3a4inatoTbCsa Npu MOro BuU-
KOPUCTaHHI GiHAHCOBI IHTEPECU i UM € EeKOHOMIUHA
LiHHICTb Y Takoro 06’ekTy. BAQCHUK AOMEHHOTO iMEHi
Mae npaBo CaMOCTIHO BM3HauYaTh cnocobu Moro Bu-
KOPUCTaHHS (PO3MICTUTU PEKAAMY, CaWT NPO MOCAYTU
Ta/abo ToBapwu, 3p06UTU AOCTYN NAATHUM abo 6e3ko-
LUITOBHMM, MOXE 3AaTM AOMEHHE iIM’S1 B OPEHAY, MOXe
npoAaTy Moro Toulo). ToMy BUHSITKOBE NMPaBO Ha BW-
KOPUCTaHHA AOMEHHOrO iMEHi Ma€ €KOHOMIYHY LiiH-
HIiCTb, @ BIAMOBIAHO, € NPAaBOM BAACHOCTI B 3HAUEHHI
cT. 1 lMpotokony Nedl Ao KOHBEHLi Npo 3axucT npas
AOAWMHK | OCHOBHUKX cBOBOA [7].

3abopoHa Ha BMKOPWUCTAHHSA Ta PO3MOPSAXKEH-
HA AOMEHHUMMW iIMEHAMMU, KA HE TArHe nepexia npas
3asBHMKa 3a MOro AOrOBOpaMW 3 PEECTPATOPOM, €
KOHTPOAEM 3a BMKOPUCTAHHAM BAACHOCTI, MalHa B
po3ymiHHI § 2 cT. 1 MpoTtokoay Ne 1. Taki 3axoau AK
KOHdiCcKaLis (B TOMY YUCAI, B pe3yAbTaTi 3AOUMHY) Ta
3HULUEHHS MalHa, Xxo4a 1 TardHe no3baBAeHHSA LbOro
MaWlHa, npote, Ha aymky ECIA, cnpAmMoBaHi Ha 3a-
nobiraHHs NOAAABLLIOIO PO3MOPSAXKEHHST 06’'eKTamMMu,
BUKOPUCTAHHA AKUX OYAO BM3HAHO HE3AKOHHWUM, i
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3abe3neyuyoTb BUKOHAHHA 3ab0poHKU. 3abopoHa Ha
BUKOPUCTAHHSA i pO3NopAAXKEHHA AOMEHHUMMU iMeHa-
MW KOHKPETHO 0COO0K0 CMpUSIE 3aXMCTY 3araAbHOro
3aKOHHOIO iHTEpecy B MIATPMMAaHHI OYHKLIOHYOYOI
CUCTEMM 3aXUCTY TOBAPHUX 3HaKIB Ta/abo iHLWKWX no-
3HayeHb, 60 cnpsMoBaHa Ha 3anobiraHHA HenpaBo-
MiPHOMY BWKOPWUCTaHHIO TPEeTiMM ocobamu po3pis-
HIOBAAbHOI 3AATHOCTI Ta penyTalii OXOPOHIOBaHMX
3HaKIB Ta iMeH, WO 3aBAA€E 30UTKIB iX BOAOAIAbLIAM.
3a3HaueHnit BUCHOBOK ECIA 6a3yeTbcs, Ha AYMKY
AOCAIAHUKIB, Ha iCTOPUYHO CHOPMOBAHOMY MOTAAAI
Ha Te, LLO NpPaBO BAACHOCTI, IK MPOSAB AFOACbKOI CBO-
60AM, He MOxe ByTW MOBHICTIO HEOBMEXEHMM i Npa-
BOMOPSAOK, KU PETYAKOE CYCMiAbHE CMiBiCHYBaHHS,
MOX€e BCTaHOBWUTU MEBHI MeXi abCoAOTHOI cBO6OAM
BAACHMKA, MOKAAAAOUM Ha «BAACHICTb» AefKi «0b-
MEXEHHS i iHTepecax cycninbCcTBa» abo «B iHTepecax
npuBaTHUX ocit» [9].

Mpn cniBBIAHOLWIEHHI MpaB Ha AOMEHHE iM'A i
npaB Ha TOBaPHWI 3HAK i iHLWI NOo3HAUeHHNA Heobxia-
HO AOCAIAXYBATU Y KOXHOMY KOHKPETHOMY BUMAAKY,
UM MOXAMBE BUKOPUCTAHHSA CMiPHOr0 AOMEHHOIO iMe-
Hi 6e3 NopyLleHHs NpaB Ha 3acobu iHAMBIAyaAi3aLli,
i AKUM Byae BMKOPWUCTAHHSI AOMEHHOTO iMeHi, AKLLO
BOHO 36epexeTbca 3a BiAMOBiAQUEM - BAACHWUKOM
AOMEHHOrO iMeHiI. Lle A03BOAUTb BXUTU CNipaBeAAUBI
3aX0AM MO NPUMNMHEHHIO | 3anobiraHHIO NOPYLLIEHHAM
HapaAi, He NopyLLYOUM NpaB BAACHOCTI BAAGCHUKa AO-
MEHHOrO iMEHi Ha AOMEHHe iM’a [7].

BucHOBKU. 3a pesyAstataMu MPOBEAEHOMO AO-
CAIAKEHHS MOXHa AIMTM BWMCHOBKY, IO AOMEHHE
iM’S CAiA BBaxaTu OCOOAMBMM Pi3HOBMAOM MaliHa,
ManHOBUM NpaBoM Ta, BiANOBiAHO, 00’€KTOM NpaBa
BAACHOCTI. Take pO3yMiHHA CyTHOCTI AOMEHHOIO iMEHi
BianoBipae noauuii ECIMNA 3 UbOro NUTaHHSA, a TakoX
BIiTYM3HSHIN KOHLENUIi npaBa BAACHOCTI.
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Hekit KatepuHa leopriiBHa
AOMEHHE IM’A K OB’EKT LUUBINbHUX NPAB
Y cTaTTi AOCAIAKEHO MPaBOBE PEryAoBaHHSA AOMEHHUX iIMEH, NPOaHaAi30BaHO Pi3HI NIAXOAM A0 BU3HAUYEHHSA Npa-

BOBOI NPUPOAM AOMEHHOTO iMeHi. [TpoaHani3oBaHO NO3KLIi0 EBPOMNENCHKOrO CyAy 3 NpaB AFOAMHM LLIOAOC NPaBOBOI NpK-
POAM AOMEHHOrO iMeHi Ta il CniBBIAHOLLIEHHS i3 BITYM3HAHWMU NPaABOBUMKW HOpMaMW. 3pO0BAEHO BUCHOBOK Mpo Te,
LLIO AOMEHHE iM’Si CAiA BBaXaTh 0COOAMBUM PIBHOBUMAOM MalHa, MaiHOBUM MPaBOM Ta, BiANOBIAHO, 06’€KTOM npaBa

BAQCHOCTI.

KnarouoBi caoBa: nOMeHHe iM's, IP-appeca, MaHOBE NpaBo, MPaBO BAACHOCTI, NPaBO iIHTEAEKTYaAbHOI BAACHOCTI,

ECIA.

Hekut EkatepuHa leoprueBHa

AOMEHHOE UMSAl KAK OBBEKT NrPAXXAAHCKUX MPAB

B cratbe nccaeayeTcss NpaBoOBOE PErYAUPOBAHUE AOMEHHbIX MMEH, NPOaHAAU3UPOBaHbI PA3AUUHbIE MOAXOABI K
OMNpPEeAENEHWIO NPaBOBOM NPUPOAbI AOMEHHOIO UMeEHW. poaHaAn3MpoBaHa no3uumsa EBponeickoro cyaa no npaBam
yenoBeKa OTHOCUTEABHO MPaABOBOWM MPUPOAbI AOMEHHOTO UMEHWU U €€ COOTHOLLEHUE C OTEUECTBEHHBLIMU NPABOBbLIMM
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HopMamu. CaenaH BbIBOA O TOM, UYTO AOMEHHOE WMS CAeAyeT cuuTaTtb 0CoB0M Pa3HOBUAHOCTbIO MMYLLECTBA,
WUMYLLECTBEHHbIM NPaBOM U, COOTBETCTBEHHO, 06BEKTOM NMpaBa COOCTBEHHOCTHU.

KnroueBbie cnoBa: nOMEHHOe UMs, IP-appec, MMYLLECTBEHHOE NPaBo, NPaBo COOCTBEHHOCTU, MPABO UHTEAAEKTY-
anbHOM cobcTBEHHOCTK, ECIMY.

Nekit Kateryna Heorhiyivna

DOMAIN NAME AS AN OBJECT OF CIVIL RIGHTS

In this article the legal regulation of domain names is investigated. Different approaches to the definition of legal
nature of the domain name are analyzed. The position of the European Court of Human Rights concerning the legal
nature of the domain name and its correlation with Ukrainian legislation are analyzed. The conclusion is made that
the domain name is a kind of property, a property right and an object of property law.

Keywords: domain name, |P-adress, property right, property law, Intellectual property law, ECHR.



