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Preface
In line with the meanwhile established tradition to publish every even
year an elaborated Yearbook, and every odd year a more modest
‘Annual Report’, we present herewith the Annual Report 2005.
In previous years the yearbooks and reports comprised all the papers
and addresses published and/or presented by ALLEA’s President and
staff. During the year 2005 quite a few papers have been produced and
presented again that could qualify. However, it is the intention to
publish a book with the President’s most salient presentations during
his presidency in the years 2000 – 2006 at the occasion of his retirement in Krakow on March 24, 2006, and the publications that will be
incorporated in this book will not be reproduced in this Report. The
present Report encompasses the paper given in Warsaw at a conference
of the Ministry of Science, the Ministry of Health and the Polish
Academy of Sciences on June 3 with the title Responsible conduct in
science, the address presented at the Regional Baltic Conference in
Helsinki on June 10 and at the Bulgarian Academy of Sciences in Sofia
on Sept. 8 under the title Scientific collaboration and the 7th Framework Programme, and the presentation in Zagreb at the Assembly
meeting of the World Academy of Art and Science on Nov. 20 titled
Europe as a knowledge society. These papers will be followed by a
report of the Chairman of the working group on '
Privacy and the information society'
, which has taken the shape of a scholarly article on
the Cybernetic Revolution.
The second section on activities and communication first lists the
President’s and ALLEA’s activities and representations during the year
2005. But the pièce de résistance of this section is the extensive
reaction of ALLEA on the proposals for the Seventh Framework
Programme 2007-2013 of the European Commission under the title
Investing in knowledge in Europe. This reflection resulted from an
extensive consultation with ALLEA'
s Steering Committee and Member
Academies and represents a wide consensus within ALLEA’s membership.
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In the third section an updated list of ALLEA’s Member academies and
the present composition of the Steering Committee and the Standing
Committees is rendered.
We hope the reader finds the information useful and the views expressed in the different contributions of interest.
Pieter J.D. Drenth
President

Johannes J.F. Schroots
Director
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Scientific Integrity and Social Responsibility:
The Role of Academies of Sciences
Pieter J.D. Drenth *
Trust in science
Trust is the most important pillar on which science rests. Colleagues
should be able to rely on the honesty of a researcher; honesty in
describing the phenomena (s)he observes, in reporting how these have
been analysed and interpreted, and in proper referring to other
publications in the field. This applies also - and perhaps more so - to
society in general. Users and interested parties (clients, patients, businesses, and social institutions) are far less able to verify the correctness
and the quality of the conclusions and insights that the researcher
presents than fellow researchers. If other scientists and the public at
large can no longer give this trust, this would sooner or later mean the
end of the usefulness and relevance of science.
How does science currently fare in respect of trust and acceptability?
The latest results of the Eurobarometer (2005), a European survey of
attitudes and opinions, showed a disturbing finding: many Europeans
consider themselves poorly informed on issues concerning science and
technology, resulting, as is suggested, in a more sceptical perception of
science and technology. This is particularly found among women, older
people and those with a lower level of education. Many people express
even fear of scientists, whose high degree of knowledge may make
them too powerful. They also harbour concern that scientific research
could cross ethical boundaries, which is difficult to control. At the same
time they want scientists to work freely without the fear of risks and
potential dangers slowing them down, since they believe that scientific
progress will be beneficial for their present and future life.
Here we encounter the well known paradox (see also Drenth, 1999):
On the one hand people expect science to solve most of the current and
future problems and to improve their living conditions. There is much *

Presented at the World Science Forum '
Knowledge, Ethics and Responsibility'in
Budapest, Hungary, 10 November 2005
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even to the point of irresponsible - trust in science. Damage to the
ozone layer? depletion of fossil energy? reduction of the biodiversity?
illnesses as a result of smoking, drinking, unsafe sex.....? Science will
present a solution, is often the carelessness incurring, but misplaced
optimistic thought.
On the other hand, we also encounter an increasing scepticism. This
manifests itself in the increasing interest that various pseudo-scientific
theories, such as astrology, psychokinetics, neurolinguistic programming and telepathy enjoy, as well as in the growing popularity of
unscientific, sometimes occult, practices such as reincarnation therapy,
homeopathy, laying on of hands and hypnosis. Alarmingly, paranormal
observations of UFOs, aliens and extra-terrestrials, corn circle makers
and voices of the dead, too, are taken seriously by many. Even antiscientific sounds are only too often heard from newspapers and other
media, with scientific researchers being depicted as sly Mephistos or
Frankensteins who eagerly and disrespectfully tinker with the secrets of
life through their cloning or genetic manipulation.
Many of these negative attitudes and sentiments are fed, in part, by
fear; fear of a lack of control over the possible effects of scientific
developments: nuclear waste, environmental deprivation, the horrific
consequences of genetic modification, emerging dangerous viruses and
bacteria, loss of liberty and privacy through ICT developments, and
fear, perhaps also, of a dominant scienticism and secularisation, and
deprivation of religion and spirituality.
Not all criticism is objectionable. Some of the captious questions
posed to present day scientists are amenable to reason and need careful
attention. Are scientists always aware of the potential and/or ethical
consequences of their research, especially when this is applied and used
by others? Are scientific practitioners capable of judiciously dealing
with new-found knowledge? Have scientists sufficiently freed themselves of unwanted intrusion of influence? Have they protected research
subjects against the infliction of unacceptable harm and exposure to
unacceptable risks? Questions and criticisms like these cannot be
arrogantly ignored by science. If not given serious attention, they may
erode the axiomatic quality of science and even pose a threat to science
as an intellectual endeavour. Moreover, since these attitudes may
influence the general public, they may also have an unfortunate effect
on the willingness of political leaders to reserve the necessary funds for
innovative and frontier research. It goes without saying that public

10

opinion, the sentiments of voters and the tone of the media debate
largely determine the boundaries imposed on scientific practice at the
beginning of the 21st century. And, as said, these sentiments are
unmistakably more sceptical and negative than in the past.
Academies of sciences and humanities and other scientific organisations and agencies have to give this issue of public opinions and
sentiments with respect to the impact and societal consequences of
science and technology a higher priority than they have done in the
past. Fortunately we see various signs that these insights start to break
through. For instance, the European Commission, in its proposals for
FP7, intends to further public awareness through the dissemination of
scientific information, an honest dialogue with the general public, the
promoting of a scientific and educational culture in Europe, and placing
responsible science at the centre of policy making. These actions are
considered to have a high Community added value and to be important
stimuli for the greater acceptance of science by society.
The FP7 proposal envisages '
Science in Society'actions taking place
along three lines: (1) the embedding of the theme throughout the 7th
Framework Programme (through the introduction of social/ethical
themes and communication strategies in the content and operation of
the FP'
s various components), (2) defining of and focussing on a
number of core themes at the interface of science and ethics, and (3) the
co-ordination of national programmes and policies tailored to
social/ethical issues in science and technology.
ALLEA considers this a fruitful and effective approach. It particularly wants to emphasise the importance of embedding a social/ethical
view in regular projects and programmes. The objectives of ensuring
public confidence in European research and its applications, of
strengthening the scientific workforce and providing better career
opportunities in science, and of developing trust in and appreciation of
science through various policy-related initiatives and well monitored
communication can best be achieved through the integration of '
science
in society'throughout the 7th Framework Programme, and not (only)
by focussing on underpinning research with a dedicated budget,
although the latter can, of course, be ill spared. ALLEA welcomes the
over-proportional increment of the budget reserved for this purpose.
Given the projected ambitions and the growing importance of science
and society'
s new partnership in Europe, it considers this development
fully justified.
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Communication
It is here that insufficient and unfair communication about research and
its results come home to roost. Important is here the honest and fair
communication about results of scientific research. Some researchers
focus too emphatically on the policy and practical implementations of
their research, also when this is not warranted. Other scientists give
their opinion on political and social issues wrongfully suggesting that
their words have a scientific justification; there may not be empirical
evidence available or not at their disposal (for instance, because it is not
their field of expertise). Again others claim too much success and
promise too quick results, in order to acquire financial support for their
research, to get public honour, or to secure an appointment or
promotion. Sometimes the public is simply misled for political reasons:
the general and unjustified resistance against genetically modified food,
or against nuclear fission are cases in point. Scientists should never let
themselves be misused for political purposes. It can be defended that
wrong communication about research is always harmful. It creates too
much hope (particularly in medical research), and sometimes unjust
fear (technological and information developments). And, if the research
results fall short and fail to accede the claims, they boomerang for
science in general.
There is another problem that has to be discussed with respect to the
communication of scientific results to the general public and decisionmakers. With respect to many and often pressing questions and problems in society much of our knowledge is probabilistic, uncertain and
contingent, because of either ontic (really existing in the world out
there) or epistemic (insufficient and lacking knowledge) uncertainties
or both. And it is a serious mistake to communicate this '
probabilistic'
knowledge to the public and to policy makers as if we were certain
about the insights and conclusions. We see the negative effects if we
do: confusion and suspicion at the cost of the credibility of scientific
research.
On the other hand it is sometimes also reprehensible for the researchers to duck away from their responsibility and to indulge in their
almost natural inclination to refrain from speaking while waiting for
more conclusive evidence. Sometimes inaction is not neutral and riskfree at all. This is certainly true if we deal with irreversible effects, such
as mergers of organizations, promising but risky investments, environ-
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mental problems such as global warming, the effects of CO2 emission,
etc. In other words, decision-making based on educated guesses and
'
precise imprecision'is sometimes better than decision making by
default or not at all.
Anyway, it has become clear that scientists must develop abilities to
communicate their findings and ideas with policy makers at all levels
and with the public at large. The public needs to be informed how and
why their taxes are being spent. As a recent ESF report (2003) states:
"Given that the public sector is the principal sponsor of research there
is an increasing onus on all of us to devote more time to explaining,
listening and debating". This issue is also of great concern to
Academies of Sciences and Humanities, and, for that matter, for associations of such academies, like All European Academies (ALLEA).
ALLEA has, therefore, created a Working Group on '
Science and the
Media'with the task to advise ALLEA and its member Academies on
the question how to deal with this increasingly important aspect of the
work of scientists and scholars: the proper communication with the
general public through the various types of media, each with its own
singularity and each requiring a specific approach.
It would be, however, too easy and deficient, to interpret all ethics
issues in science in terms of (mis)communication. There are substantial
problems related to the essence of the scientific endeavour or to the
integrity of the scientist. Let us have a further look into the nature of
the connection between science and ethics.
External social/ethical problems in science
In an earlier publication, I made the distinction between external and
internal social/ethical problems (Drenth, 2002). The former category
refers to questions of the social/ethical context as well as the consequences of scientific research. Questions such as the following arise:
- What is the justification for the choice of a research topic? Is what we
intend to investigate, worth knowing? This question is a matter of the
researcher'
s personal preference and values, but, as said, in many cases
also of importance to the taxpayers or sponsors.
- Is the scientific research truly independent of sponsors, employers,
clients or other interested parties? We know that scientific research
should be independent and free from any external pressure or influence.
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But all too often - and this is especially true for sponsored or contract
research - there is an overriding temptation to avoid biting the hand that
feeds.
- To what extent is the researcher responsible for what is done with the
results? Research results can be used for better or for worse. They can
turn into a blessing for individuals or society, but there are also many
cases in which researchers sadly observe their research being abused by
colleagues, practitioners, or the media.
- Are there cases in which ethical objections to certain implications of
research, or certain consequences of new insights are becoming too
strong? Sometimes scientific and technological developments'progression is faster than the reflection required on their societal and moral
implications. In the medical field cloning, genetic cancer research,
embryonic stem cell research, xenotransplantation and others are cases
in point.
An interesting question is whether governments or science organisations (funding agencies or academies) should opt for '
no go'decisions
with respect to certain subjects or fields of investigation. In discussing
the constraints to be imposed on science, I would like to assert that in
general it would be inappropriate to refrain from doing research for fear
that it might be abused or be irresponsibly applied. This would almost
certainly mean the end of all research, because nearly all scientific
results are, in principle, open to wilful abuse. An additional problem
related to constraining research on the grounds of potentially undesirable or dangerous consequences, is that such consequences are not
always easy to foresee, especially in fundamental and innovative
research. After all, one of the characteristic features of such research is
that its results cannot be predicted or charted beforehand. Surprise is
typical of creativity and serendipity.
It is further important to realise that any discussion of the constraints
to be imposed on research is fraught with danger. History abounds with
examples (Galileo, More, Spinoza, Lysenko) of science having been
repressed because its research results did not find favour with the ruling
ideologists, or did not serve the economic or political authorities'
interests, or were opposed to the interests of (sometimes wholly
respectable) movements and action groups, such as feminism, the antidiscrimination movement, environmental activists, and the freedom
movement.
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Of course, there are cases for which '
no go'decisions would be
regarded incontestable by all scientists and scholars. Cases in which
unacceptable damage is inflicted upon the object of research (people,
animals, nature, culture), or cases in which the nature or consequences
of the research would be in conflict with basic human values (including
human dignity, informed consent, human rights, equality and nondiscrimination)
Maybe more room has to be made for '
slow go'decisions. These
would apply in cases where scientific or technological developments
are out of step with the ethical reflection on their impact and consequences. The research could be temporarily suspended until the ethical
implications have been subjected to public discussion, and reasonable
consensus is reached (see McLaren, 1999).
Internal ethical problems
Internal ethical problems all refer to scientists'improper behaviour.
This category encompasses:
- improper or imprudent behaviour with respect to subjects of experimentation, such as the insufficient protection of privacy or anonymity,
neglecting to obtain informed consent, discrimination, improper
treatment of experimental animals etc.
- improper dealing with the general public and the media, including too
positive and too optimistic reporting of research results, which would
create too much unjustified hope, especially in medical research;
- disregarding rules of '
good practice'
, such as undeserved authorship,
improper citation, no sequence of authors according to contribution, or
alphabetical order if contributions are equal, violating the rule to avoid
conflict of interests (in a review task for publication or subsidy) etc.
- manipulation of data or interpretation, including fraud (fabrication or
falsification of data), deceit (deliberate violation of methodological
requirements (sampling, statistical techniques) so as to create a false
confirmation of hypotheses, or otherwise biased results), and
- infringement of intellectual property rights, such as plagiarism, or
pinching of a colleague'
s discovery, or a student'
s idea.
Of course, not all violations are equally serious. The manipulation of
data is the most severe of these violations, but there is also variance
within the categories. Fabrication of data is more serious than '
rounding
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off'
, or making use of a too small sample, while plagiarising substantial
pieces of text is more reprehensible than pinching an idea from a
conversation between colleagues.
Hard data on the occurrence of misconduct are rare and also difficult
to obtain. Part of the problem is that it is not always easy to draw a
clear line between unacceptable and (still somewhat) acceptable
behaviour. Where lies the boundary between experimental '
proof'based
on a too small sample and the illustration of an argument with '
case'
data? Or between plagiarism and careless citation? Was an incorrect,
but '
favourable'
, statistical technique truly chosen deliberately? Is it
selective use of evidence, or a different methodology, or even another
paradigm?
The number of reported cases in scientific and public media is,
however, growing, and for instance Nature has revealed a alarming
number of cases of misconduct in the last few years. '
Fraud booms
worldwide'headlines Times Higher 5 August 2005. And even more
disturbing is the fear that far more fiddling with research data occurs
unnoticed, a fear that does not, unfortunately, seem unfounded. Three
years ago, an issue of Nature (vol. 418, 8 August 2002) discussed a
report that the American Institute of Medicine (IOM) had just released
and that specifically dealt with scientific integrity and scientific
misconduct. The IOM also noted that fully-fledged cases of scientific
misconduct are rare, but that smaller lapses often go unnoticed: fudging
a control here, deleting a messy data point there. But the IOM warned
that what might appear to be minor violations of integrity, will have
bad long-term consequences. It called for research institutions to take a
more active role in creating an environment in which misconduct will
not occur.
Causes of misconduct include pressure from powerful institutions or
persons (governmental or church leaders), economic and financial
motives (lending an ear to industrial sponsors, the risks associated with
contract research), and the scientists or scholars'ambitions and vanity.
Given the pressure on researchers to produce publishable output and to
show (preferably spectacular) results, a present-day growth of misconduct is certainly more than likely.
As far as the prevention of misconduct is concerned, one may
consider corrective measures (punitive measures, sanctions), or
preventive measures (procedures, regulations, precepts, whistleblowers,
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ombuds-persons), but most important is the development and fostering
of a scientific conscience, and a proper sense of values and standards.
What role do Academies play
What role could academies of sciences and humanities and umbrella
academy organisations, such as the All European Academies, play in
this matter? After all, academies have an important advisory role.
Moreover, the ethical issues in general, and most certainly the problems
concerning scientific misconduct, are of real concern to the academies.
Also the ESF envisaged an important role for academies in the
formulation of scientific codes and in initiating the discussions on good
scientific practice (ESF, 2002).
At ALLEA'
s General Assembly in Prague in 2000, I reported on a
modest survey of ALLEA members that addressed these problems.
Four questions were asked: Is scientific misconduct a serious and
growing problem in your country? Is there a formal procedure or
protocol to deal with these problems in your country (the role of the
Academy?)? Is there a need for a prescriptive code of ethical conduct,
or good manners in science? What role could ALLEA play in these
matters?
The reactions varied, but in general scientific misconduct was seen
as a growing concern. Often there was no official procedure or
protocol, and the leadership of the relevant institute handled the matter.
Sometimes academies were involved in an advisory or evaluative
capacity. The general reaction to the question on the need for a code of
conduct was affirmative; in certain cases such a code was already
available. Almost all ALLEA members (with the exception of one or
two who only acknowledge the problem as a country-specific matter
and not a universal one) welcomed the idea of ALLEA taking some
initiative or role in the further development or promotion of a '
code for
good manners in science'in Europe.
Many academies have already developed such a prescriptive set of
rules, a code of conduct and/or a procedure for handling reported cases
of misconduct. The NAS publication On being a scientist (1995, 2nd
ed.) is both well known and well written. In 1998, the Deutsche
Forschungsgemeinschaft issued Proposals for safeguarding good
scientific practice as a reaction to a disturbing case of collective fraud.
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In December 2000, the European Science Foundation issued a policy
briefing on this issue under the title Good scientific practice in research
and scholarship in which, among others, it was recommended that:
- National academies should draw up national codes of good scientific
practice in research and scholarship where these do not yet exist; and
- National academies should initiate discussions on the most appropriate national approach to procedures for investigating allegations of
scientific misconduct, whether by means of an independent national
body, formal procedures at each university and research institution, or
by other means.
It should be clear that this does not only concern purely national
problems, although culture and traditions, as well as legislation may
have an influence on the way these problems are handled in practice.
The issues in question are, however, generic and universal, and also
need an international approach. This is why I have urged (intermediate)
international Associations of Academies, such as ALLEA, USNAS, the
Federation of Asian Scientific Academies of Science, the African
Academy of Science and others to become actively involved in the coordination of the various approaches undertaken nationally in cooperation with world-wide organisations such as IAP, ICSU, TWAS
and UNESCO. In fact, they can play a role by specifically:
- placing the issue of misconduct on the agenda;
- providing individual national academies with information and advice,
- co-ordinating national activities internationally with a view to alignment around common principles (although not disregarding differences
of opinions and legal traditions between states), and
- dealing with misconduct in international research projects.
In this vein, ALLEA has tried to take up responsibility for the coordination at a European level, without this implying that uniform rules
and procedures need to be developed for all European countries.
ALLEA (2003) adapted a recommendation by the Royal Netherlands
Academy of Arts and Sciences (Notitie wetenschappelijke integriteit,
KNAW, 2001), translated it into English and has offered this Memorandum on Scientific Integrity for the perusal of all ALLEA'
s member
academies. This Memorandum urges the founding of a National
Committee for Scientific Integrity (NCSI) that can serve as an advisory
board, or a science court of appeal when the (primarily responsible)
institute or university'
s settlement in respect of the violation of scientific integrity is found to be unacceptable to one of the relevant parties.
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In The Netherlands, such a body (LOWI) has been founded by the
Royal Academy in close consultation with the National Science
Foundation (NWO) and the Association of Universities (VSNU). It is
not ALLEA'
s intention to have other European countries copy this
formula exactly, but by offering this model, it aims to stimulate the
discussion on the most desirable approach and to point out the potential
helpful role that Academies of Science could play. Furthermore, it
aims, if possible, to co-ordinate a European approach to the
phenomenon of scientific misconduct that can be so detrimental to
science.
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The Cybernetic Revolution:
The Law in a Turmoil
François Rigaux*
The Cybernetic Revolution
Next to some big political events, some of which are called '
revolution'
– the Glorious Revolution of 1688, the American Revolution, the
French Revolution, the Civil War, the defeat of the Third Reich –
which convulsed state institutions and paved the way for new kinds of
relationships among peoples and between human beings –
constitutionalism, international law, a universal protection of human
rights – other changes in the social fabric have also brought about
turmoils which can equally be called revolutionary. The industrial revolution1 is a first example, followed by the thermodynamic revolution,
the graphic revolution2 and, finally, the cybernetic revolution.
Jean Ladrière’s competence in the philosophy of science has
inspired him to link three successive periods in the evolution of
machines with a corresponding brand of philosophical thought. The
first epoch deals with mechanical machines, apt to transmit or to
enlarge the force applied on one point. Such are the lever, the crane, the
winch, the siege machines of Antiquity, as, also, the machines with a
regular movement, for instance the clocks. The corresponding metaphysics can be found in the rationalist theodicies for which God is the
big clock-maker of the universe. The mechanical machines are followed by those which are apt to transform one kind of energy into
another and to make good use of the natural energies. The principles of
thermodynamics are brought to action: the steam engine, the internal
combustion engine, power-houses, electricity works belong to that
family and gave rise to various forms of energetics and to the theory of
evolution. While the machines of the two first generations prolong the
*

Prof.dr. F. Rigaux is Chair of the ALLEA Working Group on Privacy in the
Information Society
1
See for instance: Michel Serres, Feux et signaux de brume Zola (Grasset, 1975), p.
210, 233, 266, 282.
2
See Daniel J. Boorstin, The Image or what happened to the American Dream
(French transl. by Jeanine Claude, Julliard, 1963), p. 25-26, 100, 151-166, 178.
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muscular system, a third family of machines does amplify the nervous
system.3 Such machines have a scope, they can be deemed '
intelligent'
,
because they use information.
The thermodynamic revolution is already linked with cybernetics.
Rudolf Clausius (1822-1888) did state two principles:
Die Ernegie der Welt ist konstant.
Die Entropie der Welt strebt einem Maximum zu. 4
The second law of thermodynamics, or entropy, entails the dissipation
of energy which, should it not be counterpoised, would bring the world
to chaos.
In the physical world, events are predictable from the second law
of thermodynamics: water runs downhill, warm bodies cool, the
sugar cube dissolves in my coffee, things fall apart. Living
organisms by contrast, are active: they climb the stairs, generate
heat, accumulate nutrients and manufacture complex molecules.
None of this violates the second law, for the work that organisms
do is properly paid for by an external source of energy, just as a
working machine performs its task at the expense of power
generated by he local power station.5
'
Negentropy'or negative entropy is the energy the organisms extract
from their surroundings: solar energy is the main vector of negentropy.
Information is of a negentropic character. Norbert Wiener who coined
the word cybernetics in a new meaning is at the origin of what has been
called after him the '
cybernetic revolution'
.6 Wiener explains how
control and communication do not only mean verbal exchanges

3

Jean Ladrière, V° Cybernétique, in: Encyclopedia Universalis, vol. 6 (1996), p.
982-983.
4
Ilya Prigogine et Isabelle Stengers, Entre le temps et l’éternité (Paris, Fayard,
1988), p. 136.
5
Franklin M. Harold, The Way of the Cell, Molecules, Organisms and the Order of
Life (Oxford Univ. Press, 2001), p. 82.
6
Georges B. Boulanger, La Révolution cybernétique, 17 Revue internationale de
philosophie (1963), 222-242 ; Robert J. van Egten, A propos d’un essai de
formalisation des concepts de la cybernétique , 14 Cybernetica (1971), 251-271, p.
253 ; Jean Lojkine, La révolution informationnelle (Paris, PUF, 1992).
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between human beings but stretch to machines, living tissues and
animal society. As for the vocabulary:
we have been forced to coin at least one artificial neo-Greek
expression to fill the gap. We have decided to call the entire field
of control and communication theory, whether in the machine or
in the animal, by the name of Cybernetics, which we form from
the Greek kubernetes or steersman.7
On 6 and 7 November 1945, Wiener, Rosenbluth, von Neumann,
Lorente de Lo and Mc Culloch met at Princeton and set up a permanent
research centre to bring together engineers and neurobiologists.
According to Wiener, cybernetics was born from this coalition.8
Another definition of cybernetics is:
A branch of mathematics dealing with the problems of control,
recursiveness, and information.9
Wiener also stressed “the influence of mathematical logic”: indeed, the
secret of cybernetics is the magic of numerals: every message is
7

Norbert Wiener, Cybernetics or Control and Communication in the animal and the
machine (Paris, Hermann et Cie, The Technology Press, Cambridge, Mass., John
Wiley and Sons, Inc., New York, 1948), p. 19 ; Edgar Taschdjian, The Third
Cybernetics, XIX Cybernetics (1976), p. 93-104 ; Arturo Rosenbluth, Norbert Wiener
and Julian Bigelow, Behavior, Purpose and Teleology, X Philosophy of Science
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conveyed through the combinations of two values, one positive the
other negative, 1 and 0. Not only are the highest numbers transmitted
under the guise of 1 and 0, not only every word of the vocabulary in
any language follows the same pattern, but even images and sounds are
encapsulated into the digital code.
If I were to choose a patron saint for cybernetics out of the history
of science I should have to choose Leibniz.10
A digital machine functions with entries which, just as the nervous
synapses, react to a yes-or-no movement, an all-or nothing approach.11
Another pioneer of cybernetics, next to Norbert Wiener, Alan Turing
did also describe digital computers as machines “intended to carry out
any operations which could be done by a human computer”.12 According to Turing, the idea of a digital computer dates back to Charles
Babbage, Lucanian Professor of mathematics at Cambridge from 1828
to 1859, who planned a machine called “analytical engine”, he never
achieved.13 The brain is also a digital computer.14
Wiener reminds us of the first use of the French word cybernétique
by a French scientist, André-Marie Ampère (1775-1836) who in 1834
named as such the science of the means of government.15 In English
use, governor has retained the meaning of the head of a government,
10
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while in the French world gouvernail (rudder, helm), the link with the
Greek word and the naval application did not get lost. As a seafaring
people, the Greeks took the notion of government from the maritime
realm.
According to The Oxford English Dictionary, the use of the word
governor to mean “a steersman, pilot, captain at a vessel” is obsolete.
The quoted examples do not go later than 1611. The meaning switched
over to machinery:
A self-acting contrivance for regulating the passage of gas, steam,
water, etc., esp. the supply of any one of these to a machine, in
order to ensure an even and regular motion. (n. 8)
In the opinion of another pioneer of cybernetics, Claude Shannon, who
was active at the Bell Telephone Cy and as such very attentive to the
crackling noises disturbing the communication, the transmission of
messages is yielding to entropy: the message loses a part of its signification through its very transmission. A Japanese scientist has given a
poetic expression to that phenomenon of entropy:
A footprint on a sand beach which has not been blown by winds
has more information than a similar footprint which has decayed
because of the wind.16
'
Feedbak control'consists in information from the process used to
correct a machine’s operation:
Watt’s governor is an example of such a system: it maintains the
speed of rotation of the driving shaft of a steam engine approximately constant in the face of a road variation. It is thus capable
of regulating itself automatically (self-regulation) without any
intervention by human operators once the latter have set the
reference parameter.17
16
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The theory of James Watt’s (1736-1814) fly-back regulator (1769) has
been made by James Clerk Maxwell (1831-1879) in 1868. Norbert
Wiener’s main contribution consists in having put forward the identity
of the problems relating to control and communication in the animal is
in the machine. Nobody before Wiener did ascertain such similitudes.18
The very idea of self-governing machines leads to the notion of
19
. An autopoietic system is
'
social autopoiesis'
a system, in which the specific features of a communication can
be determined only recursively by reference to prior or future
communication.20
Such a system cannot be based on “any ontological ordering, whether it
be inspired by theology, philosophy, science or even common sense”.21
What is called a legal order is like a linguistic system.
"Language" as Saussure put it “is a system of interdependent
terms in which the value of each term results solely from the
simultaneous presence of others”.22
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Structuralism which has preceded and accompanied the development of
cybernetics is a system of thought taking into account the autonomy of
a self-regulated organization which is incompatible with any hierarchical order: the order squints out the inner relationships of all composing
parts. There is no place for a hierarchical system of subordination. Consequently, the traditional pattern of a system of orders and commands,
of the subordination of subjects to an all-empowered state, of the
hierarchy within the state and of the relationships of municipal legal
orders within a universal legal order is displaced by different and
multiple acts of autoregulated forces. A theory of law inspired by
structuralism is more in sync with a society which has gone through the
cybernetic revolution.23 The development of biological sciences has
reinforced the structuralist inspiration:
Here we reach an edge, and are left contemplating the disquieting
notion of an orchestra without a conductor. Physicists use the
term self-organization to describe what happens in a system
which’ constituents convert from individual random movements
to a state of global cooperativity.24
Cybernetics during WWII
Born on 23 June 1912, as the son of a British civil servant in India,
Alan Mattison Turing was a student in mathematics at the University of
Cambridge and read the works of John von Neumann (Grundfragen der
23
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Quantenmechaniks) and of a German mathematician, David Hilbert
(1862-1943).25 He published in 1937 a paper entitled: “On computable
Numbers, with an application to the Entscheidungsproblem”26, of
which John von Neumann was cognizant.27 Turing served the British
Government during the war as a cryptographer. He used his computers
to decrypt war messages intercepted by the British. During the war he
met in the United States with Claude Shannon who worked for the Bell
Company and was also a mathematician interested in electronics. Von
Neumann was a counsellor to the American Government in the field of
ballistics while Norbert Wiener was active in the radiation laboratory of
the MIT for the adjustment of anti aircraft guns.28
That tiny group of bright mathematicians who supported the war
effort of the Allied Powers were very appreciative of one another29. A
basic idea of Turing “who is perhaps the first among those who have
studied the logical possibilities of the machine as an intellectual
experiment” was artificial intelligence. In his paper of 1950 (note 12),
he asks a blunt question: “Can machines think ?” His answer is yes.
Other scientists have distinguished '
strong' and '
weak' artificial
intelligence.30 According to John Searle, the invention of artificial
intelligence would present an exacerbated version of the Cartesian
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dualism, by separating the mind from its biological substratum. 31 More
scientists today consider the neurones as electronic computers.32
The link between war and technological inventiveness is obvious.
Such is the dependence of war on speedy and secure communications.
Roman roads were built throughout the Empire along a Persian
example for the shifting of soldiers and the sending of messages. World
War One developed the use of aircraft. Electronic warfare combines
applied calculation, registering of data and remote control of guns. The
Kosovo campaign has been called a '
zero-dead'war because NATO
troops were kept at a safe distance from enemy targets. Warfare was
'
robotized'
: robot comes from a Czech word robota, forced labour, and
was first used by Karel Capek (1890-1938) in his play R.U.R
(Rossum’s Universal Robots, 1920). It is no coincidence that Prague
was also the city where Reb Löw made a man of clay and endowed him
with life. Norbert Wiener published in 1968 a short pamphlet called
God and Golem (supra, note 28) where he linked the science-made real
robots with the mythical one.33
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The first generation of 'Hackers'
The United States Armed Forces did not limit their use of computers to
send cruise missiles to the appropriate targets, with some misgivings.34
After having decrypted enemy messages they also used computers to
exchange information. The Advanced Research Projects Agency Network (ARPANET) founded in 1958 intended to provide communication between computers in a way that permitted a very broad range of
interaction.35 One of the scopes was to decentralize military communication in order to prevent the dismantlement of or infiltration into the
United States intelligence system by an enemy power.
Next to the military and almost contemporaneously after World War
Two, young scientists in a nucleus of American universities did exchange information on their activities and also jokes through their
computers. In the summer of 1969 Larry Roberts, then of Information
Procuring Techniques Office (IPTO), invited a small group of graduate
students from selected sites – the University of California at Los
Angeles (UCLA), the Stanford Research Institute (SRI), the University
of California at Santa Barbara (UCSB) and the University of Utah – to
work on the definition and design of a network. This group was to
become known as the Network Working Group.36
The members of this group of young bright people were called
'
hackers'
:
The original German/Yiddish expression referred to someone so
inept as to make furniture with an axe, but somehow the meaning
has been twisted so that it now generally connotes someone
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obsessed with programming and computers but possessing a fair
degree of skill and competence.37
The so-called hackers did not pursue filthy lucre nor did they
contemplate a career in the field of computers even if some among
them did succeed in their profession later on.38 However, there
occurred a semantic gliding to which The Oxford English Dictionary is
attentive. Another colloquial use of the expression is added to the first
one:
A person who used his skill with computers to try to gain unauthorized access to computer files or networks.
Some scholars note the existence of two kinds of hackers. In a recent
work a Canadian professor, Manuel Castells maintains a positive image
of the hackers and distinguishes them from crackers, incompetent
spoil-sport.39
The commercialisation of Internet
The United States Army with its intelligence agencies so as brilliant
graduate students in a few universities were at the origin of computers
organized for the exchange of ideas and information. The interest of
governmental agencies came later on. A Washington think tank, the
37
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National Science Foundation (NSF) became interested in what was
called Internet and decided to proliferate the technology to lots of
universities and “not just the cream-of-the-crop institutions that had
been involved to date (MIT, Stanford, Berkeley, UCLA, etc.)”.40 Up to
the middle of the 1980s, the affirmation of Professor Lessig still came
true:
The Internet was built for research, not commerce (indeed, until
1991 the National Science Foundation forbade its use for
commerce).41
The changes in the use of computers were tremendous. The first
element was a technical one: at the origin a computer was, as is
indicated by its very name, made for calculation and required very big
and cumbersome machines. With the miniaturization of electronic
devices and the production of smaller components and greater compactness of layout, saving in bulk and weight, the computer has been made
available to every household. The expansion of informatics has also
become geographically universal, even if its diffusion in different parts
of the world is unequal.
The linkage of every computer in the world to a unique '
Web'
needed a common language to accede to the network and to communicate. The Defence Advance Research Projects Agency (DARPA),
which succeeded in 1972 to ARPA supported a protocol common to all
computers, the Transmission Control Protocol – Internet Protocol
(TCP-IP).42
Internet is participating in the all-encompassing phenomenon of
globalisation. The first judgment of the United States Supreme Court to
which a case about Internet was referred delivered in its motivation the
following definition:
40
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The Internet is an international network of interconnected
computers. It is the outgrowth of what began in 1969 as a military
program called ARPANET, which was designed to enable
computers opened by the military, defence contractors, and universities conducting defence-related research to communicate
with one another by redundant channels even if some portions of
the network were damaged in a war. While the ARPANET no
longer exists, it provided an example for the development of a
number of civilian networks that, eventually linking with each
other, now enable ten of millions of people to communicate with
one another and to access vast amounts of information from
around the world. The Internet is "a unique and wholly new
medium of worldwide communication".43
The relevancy of the Supreme Court’s definition in Reno can be
controversed: it stresses too much the role of the military, ignores the
contribution of scholars and suggests that Internet is “an American
thing”, which is correct, but not so much so.
Not only is the nervous centre of the network of networks localized
in the United States but the diffusion of Internet outside that country is
concentrated on limited geographical zones (Europe, and principally,
France, the United Kingdom and the countries of Northern Europe),
Australia, Japan. The developing countries are following suit and as
soon as they think to have joined the members of cyberculture, they are
already outdistanced by the main body of computer users. More than 93
% of human beings have no access to Internet and 87 % of the sites are
English speaking.44 This is what professor Castells calls the “world
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numerical fracture”45 and its source is not the discovery of informatics
since it developed in a society which is structurally unequal.
The Court is also missing the fact that Internet has been made a
matter of trade, since the most significant mutation concerns the
colonisation of Internet by commerce. It occurred on various levels: the
fabrication and the selling of computers (hard-ware) is a new branch of
industry launching innovative gadgets, but the development of
programs (soft-ware) is no less active. Mobile phones, the diffusion of
talking through the small messages system (SMS), the fashioning of
digital music and digital video devices (DVD) occupy an always
extending market. All kinds of commercial operations are made on line:
selling, auctioning, buying aircraft tickets. Low cost air companies are
exclusively working through the Net. Most messages are of an
economic nature: selling on line (business to consumer, B2C), or
relationships between enterprises (business to business, B2B) or
between the different members of an enterprise (Intranet). One cannot
dissimulate the power exercised by corporate control.
An American lawyer, James Boyle, has compared the appropriation
of the benefits of Internet to the Enclosure movement46, which evokes a
well-known evolution of English property law during the 17th century.
According to ancient law and customs large tracks of land were
abandoned to the common usage of the people. The enclosure
movement purposed to privatise the commons in order to allow for a
more rational use of it. In fact the landlords were upsetting the social
order by depriving the poor from the free use of the commons.
According to Boyle, the second Enclosure Movement occurred in the
19th century with the extend of intellectual property to mere facts. The
leading case in the United States was a suit brought by a group of daily
papers against Associated Press which sold news to 900 papers and did
not accept that papers that were not affiliated to its network did
reproduce those news as soon as they appeared in the syndicated
papers. International News Service’s case was based on the traditional
view that copyright only protected the form, the originality of a work.
Facts were not apt to be submitted to intellectual property. That rule
45
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was changed by the Supreme Court of the United States47. The Court
dismissed the traditional concepts of intellectual property:
For to both of them alike, news matter, however little susceptible
of ownership or dominion in the absolute sense, is stock in trade,
to be gathered at the cost of enterprise, organisation, skill, labor,
and money, and to be distributed and sold to those who will pay
money for it, as for any other merchandise. […] It is '
quasi
48
property'
.
The judgment is followed by a strong dissenting opinion of Justice
Brandeis. He criticizes the property right recognized to '
news
gatherer'
.49 The pernicious consequences of Associated Press on the
privatisation of digital works as on cyber-economy has been stressed by
American scholars.50
Internet gives also an opportunity to offer in sale prohibited items,
such as pornography and pedopornography, or to enter into unpopular
(and sometimes prohibited) transactions such as gambling or the
dissemination of racist or nazi texts and artefacts. The international
diffusion of Internet gives rise to researching abroad what is prohibited
at home. Anonymity can also be an incitement.
In the words of the famous New Yorker cartoon of two dogs
sitting in front of a PC, “on the Internet nobody knows you are a
dog”.51
Pornography and more specially pedopornography are generally
without the bounds of the freedom of speech, but the difficulty remains
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to distinguish a prohibited pornographic discourse from an '
indecent'
one which falls within the constitutional protection.52
Many legislators are considering gambling with disfavour or
prohibit it. Of course they cannot prevent their citizens from going
abroad to attend brick-and-mortar casinos. How can they regulate
internet-gambling? Moreover the disfavour which reaches gambling
just as drinking and smoking does not dissuade the State from making
money by imposing a tax on the adepts of such vices. Those who enter
into such activities without paying what is due to the State are exposed
to penalties: the unofficial importation of cigarettes or of alcohol is a
crime. As for gambling and lotteries the state can authorize their
organisation under its taxation and penalize those who enter into a
similar game without the required payment. In a recent case concerning
an Italian statute, the Court of Justice of the European Communities did
concede that considerations of a moral, religious or cultural character
so as the social dangers of gambling may be put forward by a state to
restrict the access to gambling organizations in another Member State
but not when the same State is encouraging the participation in national
bets and prohibiting the access to foreign gambling through Internet.53
Cyberspace
Cyberspace; A consensual hallucination experienced daily by
billions of legitimate operations, in every nation by children being
taught mathematical concepts… A graphic representation of data
abstracted from the bank of every computer in the human system.
Unthinkable complexity-lines of light ranged in the non-space of
the mind, clusters and constellations of data. Like city light,
receding…54
Case who addressed those sentences to Molly, was a twenty-four years
old American who had left his country to escape jail and was now
52

The American case law supports a distinction between obscenity which is beyond
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2003, §§ 63-72.
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living in a Japanese haven. The word cyberspace appears in the first
pages of the novel to describe “the bodiless exultation of cyberspace”.55
First published in 1984, Neuromancer is at the same time a pulp-fiction
and a science-fiction. The fiction is years ahead of reality: what is
described is the worldwide web which will be named for the first time
five years later. The expression '
non-space of the mind'refers to the
metaphorical use of the word '
space'
. Moreover the book is full of
'
cyborg'manipulations. In 1960, two searchers of the NASA have
constructed the word cyborg from CYBernetic ORGanism.56 The
cyborg is a hybrid of machine and human organism. There should be no
opposition between a man domesticating the machine and the machine
dominating man. Cardiac implants, prosthesis replacing an ablated or
defective member set up a kind of minor cyborg. Professor Kevin
Warwick who contends to have an electronic component connecting his
nervous system proclaims himself to be the first cyborg of history.57
On the pattern of cyberspace more composed words have been
combined: cyberattacks, cybercars, cybercommunity, cybercrime, cybercriminology, cyberculture, cyberenterprise, cyberland, cybermovement, cyberorganisation, cyberphilosophy, cyberpost, cyberpunk and
cyberpunks subculture, cyber rights, cybersex, cyberwar, cyberworld.
Another series of neologisms is based on the epithet virtual: virtual
communities, virtual reality, virtual culture, virtual space, virtual world.
To begin with virtual reality one has to consider it as "a strangely
oxymoronic term”.58 For traditional philosophers, and notably for Aristotle and Thomas Aquinas real and virtual are incompatible, irreconcilable terms. What is virtual is something in fieri, with the potentiality
of becoming real. But in cyberspace virtual reality indicates computergenerated or mediated environments, experiences and activities ranging
from the near ambiguity of video-games to emerging technologies such
as tele-immersion. Games are the main field of virtuality, i.e. games
whose players choose the role they impersonate and who are able to
55
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Fiévet (note 31), p. 103. Jean-Luc Nancy has described in a short essay (L’Intrus,
Galilée, 2000, 2d ed., 2005), the influence on the Self of a heart transplantation.
58
Stanowski (note 44), p. 167; Daniel Peraya in: Cyperespace et formations ouvertes
(ed. by Seraphin Alava, De Boeck-Université, Bruxelles, 2000), p. 36-39; Negroponte
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change the course of events according to their own will. One comes
back here to William Gibson’s '
consensual hallucina-tion'
.59 The
players are implicated, immersed in the play in such a manner that their
acting becomes real.
That the play is imaginary does not deprive it from its reality nor
does it impede the participants to feel real emotions, fears and joys and
to test the resilience, the concurrence, the hostility of the other participants. The paradox is stated in the following terms:
Virtual worlds are indeed unreal. We mean by this that they are
artificial, fictious, imaginary, intangible and invented. Yet virtual
worlds are real, as well, millions of individuals are embracing the
reality of virtual worlds by paying substantial sums of money to
exist in them.60
Multi-User Dungeons (MUD) are games played on a computer net and
whose participants (persons) play a role (persona). Both are separated
and some authors allude to it as a form of cyber-gnosticism to imply the
dualist assumptions that the mind/persona is divorced from the body
seated before the computer:61
59
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Avatar space is different. It is, first of all, a virtual space – like a
cartoon on a television screen. But unlike a cartoon, avatar space
enables you to control the characters on the screen in real time. At
least, you control your character – one among many characters
controlled by many others in the world.62
The characters (personae) of the virtual world are different from
protagonists of History and from purely literary creations. Between
those two categories there exist crossing places. The most famous of
historical personages, Alexander, Napoleon, Cleopatra, Nero, were
elaborated in such a manner that they are idealized or diabolised and
released from their historical reality. But some literary creations have
acquired a reality which transforms them into permanent cultural
phenomena, be they derived from a real person, Agamemnon, Ulysses,
Oedipia, Rolando, or are fictitious (Hamlet, Don Quichote, Sherlock
Holmes).
Computers are also used to simulate an action or a behaviour it
would be too costly or too risky to experience really. Training in space
flight is simulated on computers before launching any engine into the
air. When in May 1961, Alan Shepard took his seat in the first
American spatial engine, Mercury, it was the first time he was launched
into the space, but it had been prepared by hundreds of simulated
flights.63

Culture (note 38), p. 146-168, p. 149. There are also "silent participants in the Net,
who do not belong to the community since they are only '
readers'without sending
messages. They are called, by a pejorative expression, '
lurkers'
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Does the common participation in computer programs institute a virtual
community? The problem is whether the involved people who never
met, and who are not informed of the name, the profession, the
domicile of the others could form a community which is called virtual
on the pattern of virtual reality. After some months, perhaps years, of
verbal exchanges, it occurs that the participants decide to meet and to
proceed from virtual reality to reality tout court. It is controversial
whether on line communication can evolve into a real encounter and
when the messages are of a sexual character, to some lasting
relationship, even marriage. '
Tiny-sex'is a behaviour in MUD where
people make sexual encounters through mere talk. There is an estimation that America On Line earned 7 millions per month in the Spring of
1996 from sex chat.64 The Kinky Computer was among the first
programs offered by the Bulletin Board System (BBS).65 In France, the
official and bureaucratic Minitel was made popular through the
Messageries roses.66
The main question is the amount of sincerity of the opinions or the
feelings disclosed through the net. The observers do not agree to pass a
common judgment on virtual communities. One reason is that virtual
communities are very different from one another.67
Cyberspace: a paradise of metaphors
The very expression cyberspace offers the first and the main
opportunity to discuss the metaphorical nature of the language used in
cybernetics. Aristotle’s Poetics contains a classical definition of metaphor:
Metaphor is the application of a strange Term either transferred
from the genus and applied to the species or from the species and
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applied to the genus, as from one species to another or else by
analogy.68
Cyberspace is made of the conjunction of two metaphors: cyber derived
from a naval practice, and space which does not coincide with any
'
physical'surface. Spatial metaphors are very widespread, logical space,
poetic space, imaginary space, public space as opposed to private
space. In all those metaphors the notion of space has to be distinguished
from any territorial implantation. Information is also a metaphorical
notion: the Latin informare means to give a form and indicates the
immaterial principle which gives a form to some matter. In the
language of communication, inform (and information) means to transfer
a fact, an opinion or a feeling from one mind to another.
As long as verbal, or gestural, signs were exchanged at a sufficiently
close distance, the communication could be deemed immediate. The
progress in modes of communication overthrew that simplified (and
erroneous) opinion. The first relevant innovations were the telephone
and the wireless telephone. Only through an illusion, both persons who
are participating in a telephonic call think they hear the '
real'voice of
each other, just as if they were at a short distance in the same room. To
be transmitted and received, the voice has to be transformed into
electric vibrations and decoded at the other end of the line. But while
the telecommunications only permit exchanges between a limited
number of persons, or, in the case of broadcasting, the passive
reception by innumerable auditors of a unilateral line of communication, Internet has set up a multilateral way of exchanges and communications. Moreover, it has linked together an immense thesaurus of data.
The origin of Internet dates back to the management of documents
reproduced on microfilms by a scientific counsellor of President
Roosevelt, Vanevar Bush.69 What is now called hypertext is the interconnection of information along a non-linear method, authorizing the
rapid, quasi-instantaneous exploration of large chunks of knowledge.
The word hypertext was coined in 1962 by Ted Nelson, who called his
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project Xanadu70, name borrowed from a poem of Coleridge, Kubla
Kahn71. In case law, hyperlinks72, (in French) hyperliens73 are used to
indicate the possibility of connecting one computer to any other.
Hypertext is a universal databank, every user of a computer is linked
to all others in a world net, the Worldwide Web (www). The idea was
conceived and the expression coined in 1989 by scientists working at
the European Centre for nuclear research, in Switzerland, the British
Tim Berners-Lee and the Belgian Hubert Cailliau.74 Tim Berners-Lee is
presently director of the World Wide Web Consortium, senior researcher at the MIT and professor of computer science at the University of
Southampton.75 Among the pioneers of collective intelligence, are still
notable Douglas Engelhart, the inventor of the mouse and of the actual
Windows of interfaces, Joseph Licklider who stimulated the research of
interactive informatics.76 Professor Castells names all those inventors
hackers, which does not convey any disparaging connotation.77 The
hypertext and the universal net forming the Web have created a
collective intelligence, one of “the main motors of cyberculture”.78 To
70
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characterize “an international environment, including cyberspace and
all systems of information, such as the medias”, professor Castells uses
the concept of '
noosphere'
, taking up, without knowing it, a term coined
since 1947 by Pierre Teilhard de Chardin, a French Jesuit, paleontologist and theologian who conceived the evolutionary process as a
'
resurgence of consciousness'toward a summit which he calls the '
point
79
omega'
.
Most of those expressions are metaphorical. Typical is the use of
space, a concept which comports many metaphorical uses, already
quoted. The link with a territory (a physical space) is totally dissolved.
In spite of the tainted origin (a pulp fiction) of the expression
cyberspace, the United States Supreme Court did introduce it in the
judiciary vocabulary:
According to the Government, the CDA is constitutional because
it constitutes a sort of '
cyberzoning'on the Internet. But the CDA
applies broadly to the entire universe of cyberspace.80
The controversy about the use of the word community to characterize
the bond between computer users can be resolved by considering that
the so-called virtual community implies a metaphorical use of the word
(see note 60).
The words net, network, web (in the sense of a cobweb) which are
used to denominate the component parts of a new net of the nets,
Internet, are borrowed, in a metaphorical meaning, from various
realities. The net gathers up disparate elements that will be sorted out
and ordered into a network. The web sends back to the myth told by
Ovidius in the first verses of Book VI of the Metamorphoses. Arachne
is the feminine counterpart of Prometheus. She is very clever at
woollen weaving and defies Pallas in a competition which she should
have won over should not Pallas have destroyed Arachne’s work. The
contest with the goddess is all the more audacious since Arachne has
woven scenes of metamorphosis disparaging for the gods. In despera79
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tion she hangs herself and Pallas transforms her into a web that will
weave her cloth eternally. The network is an organized net whose
metaphorical use is usual in the field of communications: network of
railways, of waterways, of the telephone.
Not only does the World Wide Web borrow its name from the
animal kingdom. The mouse, the flea belong to hardware. There exist
also malevolent insects: the bug, which indicates a dysfunctioning of
the computer – perhaps because originally the insect had crept its way
in the machine – and the worm.81 Virus is a metaphor borrowed from
the pathology of living organisms.
The metaphors have extended themselves to the operations of the
computer users. The expressions navigator, surfing come, as could be
presumed, from the maritime vocabulary.
From hypertext to Digerati
More than forty years ago, a Canadian professor, Marshall McLuhan
(1911-1980), published an immediate best-seller, The Gutenberg
Galaxy.82 His main thesis was the revolution brought up by the
invention of the art of printing. A civilization of the written word
succeeded mainly oral societies. In the Gutenberg Galaxy, McLuhan
was familiar with the printed word, books, organs of the press, he
included into it media which were oral, the telephone, the radio broadcastings but also others which reproduced written words, the telegraph,
the television.
Besides the Gutenberg Galaxy came the Marconi Galaxy. It could
be deemed a return to a new form of orality: young people nowadays
seldom read, they write when complying with a school obligation but
they speak abundantly, exchange messages whose content is generally
poor and of which - fortunately enough - nothing will remain.83 Computers occupy a new ground and although McLuhan could not have
contemplated their last developments, they fulfil his most famous
81
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affirmation: “the medium is the message”.84 Two truths are enclosed in
the affirmation: every different medium is transmitting a proper
message and the content of the message is dependent on the rhythm of
its vehicle. There are already different styles of writing (familiar,
didactic, noble, emphatic, matter of fact, etc.) so as various forms of
orality: a young man does not speak on the same tone, with the same
words to his mother, to his professor, to a friend, to his fiancée or to a
person he meets for the first time.85 Internet tends to flatten, to equalize
the discourse, since the addressees are multiple, undeterminate.
Another element which is inherent to the medium is the velocity of
transmission. “Slow news, no news?” was a question asked by a
journalist at the time of the creation of CNN. McLuhan’s affirmation
has to be completed: the message is not only the medium, speed of the
medium has a role in the message. He also introduced another
metaphor: the global village.86
Ours is a brand-new world of allatonceness. '
Time'has erased,
'
space'has vanished. We now live in a global village (…) a
simultaneous happening. We are back in acoustic space. We have
begun again the primordial feeling, the tribal environment from
which a few centuries of literacy divorced us.
(…)
Because of electric speed, we can no longer wait and see. George
Washington once remarked: “we haven’t heard from Benjamin
Franklin in Paris this year. We should write him a letter”.87
McLuhan relies on Teilhard de Chardin’s works namely when he thinks
that the discovery of electromagnetism was “a prodigious biological
84
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event”. He holds the French Jesuit for a '
romantic biologist'who called
the externatilisation of our senses '
noosphere'
, i.e. the '
electronic brain
88
of the universe'
. The American '
digerati'(which means digital literati)
consider both thinkers, as well McLuhan as Teilhard de Chardin as the
glorious forefathers of what they experience today.89
Who owns Internet?
Sovereignty and property are the key-concepts of a universe divided
into states and whose goods are submitted to a system or private
appropriation. Some kinds of collective property have subsisted but
they are organized on the pattern of an identifiable holder. This is the
case, for instance, for the assets of corporations. The component parts
of the Internet, communication networks, hardware and software, the
intellectual property, the contracts entered into, depend on some law
and should be reduced to ordinary standards of appropriation. Most of
the relevant events are localized on the territory of sovereign states.
Some are out of bound of any territorial power, for instance the
airwaves through which, in the outer space, messages circulate. But the
initial question remains: can the owner(s) of he Internet as a whole be
identified ? The answer is straightforwardly negative:
There is no single body that controls all activities of the Internet.
It is simply out there and is virtually impossible to '
switch off'
.
(…)
The Internet is the first global '
institution'that has no government.
(…)
Ownership is distributed between countries and their own governments, corporations, universities and the major telecommunications ('
telecoms'
) utilities.90
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Not only is there no '
owner'of the Internet as a whole, but the exercise
of individual rights on its multiple component parts occurs piecemeal
and the same is true for the determination of the State in charge of
limited aspects of the communications system. The territorial jurisdiction of each state is theoretically intact but all of them are impeded
of exercising it. For example, any State could forbid the use of its
telecommunications to computer users, it could prohibit the selling of
hardware and ban all transactions of software on its territory91, just as it
could destroy all churches and interdict all religious public performances. In both cases, constitutional freedoms which moreover enjoy
an international protection restrict state power.
The digital revolution places freedom of speech in an new light,
such as the development of broadcast technologies of radio and
television did before it.92
Besides its duty to respect the freedom of speech, no State could
unilaterally use its coercive force to stop or even to endanger the
Internet. All interstate relations and the interaction of enterprises would
be jeopardized should any state try to paralyse the actual information
system. Even the internal administration of all States is now dependent
on their recourse to updated information systems.
The question of the ownership of the Internet and even of its control
cannot receive any global answer. It is an existing and powerful system
which no human decision can put aside. Not only are the States
prevented from annihilating the Internet but they have to comply with
some duties to let it function properly. One of those duties is the
exercise of criminal jurisdiction.
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Cybercrime and cyberdelict
There exist two branches of cybercriminality. In the United States, the
distinction is drawn between '
computer-incidental' and '
computerinstrumental'crime. The first category includes offences in which the
use of computers is involved only incidentally or tangentially to their
perpetration, for instance the theft of a computer equipment. In
computer-instrumental crimes the computer is involved more directly,
being a '
tool'or instrument of the crime. Such are the gaining unauthorized electronic access to a computer database or credit card
information in order to steal the account numbers.93
The insecurity of computer networks is a much-discussed topic. The
devices used by the Department of Defence (DOD) are not adequate
nor appropriate to today’s Internet.94 After their development in a
juridical vacuum, the misuse of computers is now the object of proper
penalties. As the country of origin of the development of Internet the
United States is the first country where specially conceived penal
provisions have been adopted. According to the Commerce Clause of
the Federal Constitution, since internet operations naturally involve
more than one state, its reglementation does not appertain to any state
taken separately. Affirmed in the case of the repression of
pedopornography through Internet95, the principle of the exclusive
competence of Congress to regulate Internet can still be better asserted
as regards computer-instrumental crime.
The first federal statute punishing illicit access to and fraud in the
use of computers is: Counterfeit Access Device and Computer Fraud
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and Abuse law of 198496, modified and completed by the National
Informa-tion Infrastructures Protection Act of 199697. Other relevant
statutes are: National Stolen Property Act, Mail and Wire Fraud
Statutes98.
As was correctly perceived by the United States federal courts,
computer users are active through state frontiers and it can be presumed
that sender and receiver are not acting in the same state. It also explains
why the European Union did contemporaneously adopt directives to be
implemented by the Member States. But the Union is very different
from a federal state. The authorities of the Union have to rely on the
States on two levels: first EU law is applied by the courts of each
Member State, the role of the European tribunals being restricted to
specific issues; second, the European Parliament and the Council of the
European Union which exercise jointly the legislative power have dealt
with the problems raised by the use of computers through directives
and not by regulations. The difference is that directives contain the
basic principles of lawgiving which have to be implemented in each
Member State through appropriate legislation. The consequence is that
the law is harmonized within the Union but not uniformised. Some
differences may subsist between the different national statutes within
the limits authorized by each directive. The most important directives
are:
- Directive 95/46/EC of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and the free
movement of such data, Official Journal, n° L 281, 23/11/1995, p.
0031-0056.99
- Directive 96/9/EC of 11 March 1996 on the legal protection of data
bases, Official Journal, n° L 077, 27/03/1996, p. 0020-0028.
- Directive 97/33/EC of 30 June 1997 on interconnection in
Telecommnications with regard to ensuring universal service and interoperability through application of the principles of Open Network
Provision (ONP), Official Journal, L 139, 26/07/1997, p. 0032-0052.
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- Directive of 13 December 1999 on a Community framework for
electronic signatures, Official Journal, L 13/12, 19/01/2000, p. 13.1213.20.
- Directive 2001/29/EC of 22 May 2001 on the harmonization of
certain aspects of copyrights and related rights in the information
society, Official Journal, L 167/10, 22/06/2001, p. 167/10-167/19.
- Directive 2002/58/EC of 12 July 2002, concerning the processing of
personal data and the protection of privacy in the electronic
communications sector (Directive on privacy and electronic
communications), Official Journal, L 201/37, 31/07/2002, p. 201/37201/97.
The Council of Europe is another European Organisation in which
all Member States of the European Union and some other States take
part; it has prepared international treaties imposing obligations on the
adhering States, namely the Convention of 28 January 1981 for the
protection of individuals with regard to automatic processing of
personal data. Another treaty which is not yet in force is the Convention on Cybercrime done at Budapest on 23 November 2001 and
completed by the Additional Protocol done at Strasbourg on 2 January
2003, concerning the incrimination of racist and xenophobic acts
committed through the use of computer systems.
The internal organisation of the computer networks
Law practitioners are accustomed to exercise their profession in a State
governed by the rule of law (Rechtsstaat), to appear before state courts
which belong to a pyramidal system: the regulations are received from
a lawgiver and are submitted to the scrutiny of their constitutionality
and their conformity to the respect of fundamental rights and freedoms
(in Europe under the supervision of the European Court of Human
Rights). In the European Union, national judges apply Community
regulations, and address the Court of Justice of the European
Communities to obtain a preliminary ruling on the interpretation of
some Union regulation or directive. The system can be deemed
pyramidical because it gives a sense of order, or regularity and of
procuring the decision of last resort. But it has also something of a
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military organization, as is well emphasized by the Austinian definition
of law as a command.100
That notion dates back to Hobbes’ monarchical concept of the
sovereign and Austin himself “was originally in the army” and it has
been truly remarked that traces left may be seen in his Lectures on
jurisprudence101. Although Austin’s definition of law as a command
has been severely criticized by the following generations102, its core
significance remains present in contemporary forms of legal positivism
and notably by Hans Kelsen and by Herbert Hart. The main critics
which can be addressed both authors concern their identification of law
and State and the enforcement of the rule of law through state coercion,
which goes back to Kant’s Zwangsordnung. Such theory of law is
totally out of synch when dealing with the regulation of Internet.
Just as it is impossible to assign Internet to an identifiable owner, it
is tremendously difficult to determine the origin of the applicable rules.
First, one of he main principles of the positivist theory, i.e. a severe
distinction between public law and private contracts is obfuscated by
the alliance of state (and namely military) power and private enterprises
in the drawing up of computer regulations. Second, the country of
origin of computerization and of its economic development is the
United States, and European law as much as European enterprises can
only play a diminutive role. Either public or private, the entities which
are coordinating the computer networks are localized in the United
States. Founded in the beginning of the 1980s, the Internet Architecture
Board (IAB) is supervising the architecture (still a metaphor) of the
networks and receives reports from the Engineering Task Force (IETF)
and of the Internet Research Task Force (IRTF). In June 1993, IAB,
100
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IETF and IRTF merged in the Internet Society (ISOC), a non-profit
public benefit corporation clustering more than 150 corporate members
and six thousand individuals spread in about hundred countries. ISOC
is trying to withdraw the technical administration of Internet from
every governmental encroachment.103
In a digital system, every computer is identified through the
combination of 0 and 1 of the International Protocol address. Domain
names are names through which the users choose to be identified, in
concurrence with their IP address. The Internet Assigned Number
Authority (IANA) has handed over its powers to the Internet
Corporation for Assigned Names and Numbers (ICANN), a non-profit
public benefit corporation which has its seat in Los Angeles (California) and is competent to assign domain names.104
The Generic Top Level Domain (gTLD) is a universal system of
classification of the main sectors of activity, such as com., net., org.,
art., firm., rec., edu. According to the Memorandum of Understanding
agreed upon in May 1997, there exist Country Code Top Level
Domains (ccTLDs). Each country is identified through two letters
borrowed from the International Organization for Standardization,
such as it (Italy), be (Belgium), fr (France), ch (Switzerland).105
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The European Commission is pursuing two somewhat antithetical
goals: developing computer activities within the European Union and
setting European users free from subservience to the United States’
domination. That preoccupation is clearly expressed in the Commission
working document on the creation of the EU Internet Top Level
Domain106 and in the Communication from the Commission to the
Council and the European Parliament on the Organisation and
Management of the Internet International and European Policy Issues
1998-2000.107
In a survey of the French Conseil d’Etat on Internet and digital
networks, the uneasy feeling of a traditionalist organ of the French
State is openly assessed. According to that document, “the State
regulations have henceforth to enter into combination with the selfregulation (autorégulation) of the actors”.108 Further on the tone
remains more overbearing: “the economic actors and the users have to
be associated with the effective implementation of the principles laid
down by the national or the international legislator”. The highest
French administrative tribunal does not seem aware of the exact meaning of autorégulation: it implies a spontaneous capacity of computer
users to regulate themselves their own operations. The computer users
agree to abide by the rules of conduct they are adhering to. The very
notion of '
codes of conduct'rests on an other form of enforcement than
state coercive power. It is more like the rules of a game or the good
behaviour of the members of a club. The individual actor who deviates
from such rules is discredited, risking even his or her exclusion from
the group. Standards of conduct including mostly prohibitions, such as
the prescriptions against flaming, prankplaying, unauthorized forward-
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ing of e-mail (spamming), dirty jokes, are “high-tech variations of conversional ’rules’, as described in speech act theory”.109
Another concept is that of '
netetiquette'
. In a French essay on that
topic, formless prin-ciples have been drawn up which try to encapsulate
the applicable rules,110 Some distinguished scholars such as Philippe
Fouchard have downplayed the netetiquette, characterizing it as rules of
courtesy (règles de politesse)111, which are beyond the pale of a statesponsored legal system.
Codes of conduct are a well-known reality in the realm of enterprises’ law. Some enterprises promise to abide by the rules of conduct
they have proclaimed and they risk to be discredited if they don’t carry
it out.112 There is an European directive on the professional codes or
codes of practice, but they derive part of their force from the references
made to them by legislative, regulatory or administrative enactments.113
The draft code of conduct for the multinational enterprises has never
been adopted but there exist partial codes of conduct in limited spheres
of activity. The difference between such codes of conduct and the
Netetiquette is that transnational enterprises form a relatively closed up
group of entities, while the free access to Internet concerns an
indefinite and boundless number of individuals, state agencies and
enterprises. This is the reason why some scholars stress the formation
of a kind of community between computer users. Moreover since the
individuals need the services of access providers to get entry into the
109
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Net, such providers are entitled to require that the computer users enter
in an '
agreement to rules of user conduct'
. One example is the agreement proposed by America On Line (AOL). In its version of 22 January
2004, that agreement contains a list of six series of prohibitions.
Among them: (1) contents violating most of state laws (for instance
defamation, invasion of another’s privacy) but they also include
messages which are in most countries shielded by the freedom of
expression (explicit or graphic descriptions or accounts of sexual acts,
vulgar language); (2) discriminatory language; (3) violation of patent,
trademarks, right of publicity; (4) '
spamming'
; (5) use of software
viruses; (6) impersonation of any person or entity. It is doubtful
whether AOL is able to exercise an effective control on all users whom
it connected to the Net but the relevance of such rules of user conduct
can be tested by the courts when the victim of an illicit act is
complaining against a computer user. But it also occurs that AOL acts
against a corporation offering pornographic Web Sites or sending
unsolicited bulk e-mail (spam) to users connected through AOL as their
service provider.114
Can the rules of conduct and the usances observed among computer
users be reduced to a body of law deserving a proper name such as lex
electronica of lex informatica? A strong proponent of the lex
informatica is Professor Reidenberg.115 Professor Trudel goes along in
the same direction under a slightly different name lex electronica.116
There is little doubt that the Latin denomination is alluding to the lex
mercatoria, some avatar of the Law Merchant applied in the 18th
century by British courts.117 Even in France where the concept of lex
mercatoria was launched by Professor Berthold Goldman118, it has met
with polite but strong criticisms, expressed in the very Liber amicorum
114
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for Goldman.119 While Professor Loquin is a strong supporter of the lex
mercatoria120, other French scholars remain more sceptic.121 However,
the English-speaking legal community seems favourable to some autonomy of a self-governing cyberspace community. For instance Professor Burnstein has coined the word cyberalty on the pattern of admiralty.122 The lex mercatoria has received the support of an estimated Lord
Justice.123
The most promising sector of Internet self-regulation concerns the
security architecture: how can a computerized system be made safe,
protecting the peace of mind and the privacy of its users and barring
every intrusion and unauthorized access ?124 Another domain concerns
filtering technologies which should allow users to block out unwanted
content. The Platform for Internet Content Selection is:
119
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a prime example of a technological solution designed to resolve
the policy problem of accommodating different standards for
content without compromising free speech values.125
The subsiding role of State courts
The so-called emergence of a lex electronica, self-regulation of private
actors, individuals and enterprises, does not put aside the role and the
importance of state tribunals. Three points have to be made: (1) the
autonomy of the law merchant has to be brought back to its true
historical evolution; (2) the so-called Internet community is far away
from traditional self-supporting and self-relying transnational
organizations; (3) case-law in the domain of Internet has been
approached under two different lines, the application of public or penal
law, and the civil litigations.
(1) The evolutive nature of the law merchant
Originally the law merchant was made of the '
customs of merchants'by
which was meant the actual usages of the European commercial world,
as it then was, which was not too large a world to have pretty uniform
rules and understanding.
Only in the 18th century the decisive step was taken of treating the
rules of the law merchant as within the knowledge of the judges,
like the general law of the land, after they had been recognized by
considered decisions.126
Frederick Pollock also considers the law merchant “as part of the Law
of Nature”.127 It brings to the idea that:
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That body of customs had anticipated some of the characters of
international law.128
The celebrated William Blackstone writes:
For which reason the affairs of commerce are regulated by law of
their own, called the law merchant or lex mercatoria which all
nations agree upon and take notice of. And in particular it is held
to be part of the laws of England, which decide the causes of
merchants by the general rules which obtain in all commercial
countries.129
Another considerable lawyer, James Lorimer (1818-1890) shares
similar views.130 The most conspicuous judgment was written in 1765
by Lord Mansfield:
The law of merchants, and the law of the land, is the same: a
witness can not be admitted to prove the law of merchants. We
must consider it as a point of law.131
A few years earlier Lord Mansfield declared he agreed with the opinion
of the assizes:
Yet he was desirous to have a case made of it … and especially,
as the maritime law is not the law of a particular country, but the
general law of nations: Non erit alia lex Romae, alia Athenis; alia
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nunc, alia posthac; sed et apud omnes gentes et omni tempore
una eademque lex obtinebit.132
In a country as legalistic as France, the maritime law as a part of
European customary law was incorporated into the Ordonnance sur la
marine of August 1681.133
Between the Law Merchant or lex mercatoria of Lord Mansfield, the
so-called lex mercatoria of contemporary arbitration in transnational
commerce and the new brand of lex mercatoria which should be the lex
electronica there exists only a verbal analogy. The Law Merchant was
formulated during centuries before being received in English courts; the
controversial lex mercatoria of Berthold Goldman has never acquired a
definite statute; as for the lex electronica or lex informatica, all is to be
done. Its pretentions are tremendous, it should be adhered to by a huge
number of computer users and its main contention is to build an
autonomous legal order without the support of any tribunal, neither its
own, nor the state’s ones.
(2) The transnational autonomous legal systems
Could the existing autonomous legal orders provide a pattern for a lex
electronica in fieri? Here also the differences are striking. Two series
of living legal orders which affirm their independence of the States can
be contemplated. The legal order of the first group has been built up by
religious confessions. The most striking example is the Catholic
Church: it does not know states boundaries, it has the three branches of
a legal order, legislative, judiciary and administrative.134 Contrary to
what Kelsen has written135 it does not rule for a hereafter (Jenseits), its
rulings apply to this world (Diesseits): it celebrates and dissolves
marriages, ordains priests and bishops. The autonomous legal orders of
a second group enjoy nowadays a considerable influence: they rule on
sport organisations. To practice any sport or to enter into any competi132
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tion, one has to be affiliated to a local club, itself linked to a regional or
national federation. For instance the Jockey Club rules over all horse
breeding, selection, competition.136 The International Olympic Committee is the most conspicuous example of a sport transnational legal
order, analogous to the Catholic Church.
Let us now contemplate some traits common to both groups of
transnational legal orders and check why they deserve that
characterization. First, what about their binding nature? Even when
accepting the Kantian definition of the legal order as a coercive one
(Zwangsordnung), it remains to define more precisely what is coercion.
Of course, if you restrict coercion to physical constraints exercised on a
person or on assets, the State has the monopoly of legal coercion on its
own territory. But there exist other modes of coercion, the most
traditional being exclusion from the group. This is precisely what
religious confessions and sport organizations are perfectly fit to do.
Excommunication or, as it is practised in some American religious
137
communities, '
shunning'
are efficacious sanctions or penalties.
Neither excommunication nor shunning imperil the salvation of the
believer in the hereinafter (this is up to God to decide), it deprives him
or her of belonging to a living community in this world and bereaves
him of contacts with friends and family. The seriousness of the
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exclusion of a sportsman or sportswoman from the competition he or
she wants to participate into is still more evident. Even if the measure is
only temporary, it deprives the individual from an activity whose
exercise is limited to the short duration of a sport career.
Another character common to transnational legal orders is their
competence to determine the criteria according to which each one is in
force. State rules apply to individuals having the nationality of that
state and to situations localized on its territory. Transnational legal
orders which have no territory determine their scope through a personal
criterium (analogous to nationality). It is for instance baptism in the
case of the Catholic Church, being born from a Jewish mother for
Hebraic law, voluntary affiliation to a club in the realm of sport.
A third question is bearing on the relationship of transnational legal
orders with the State ones. All human activities have to be localized on
the territory of one or another State. Participation to a religious cult or a
sport competition necessarily occurs on some state territory. The
monopoly of coercion could empower the State to prohibit the
accomplishment of acts its authorities judge subversive. For instance
some regimes have tried to eradicate any form of religion: the
proclamation of atheism does not suffice, neither the setting up of some
kind of secular ideology. Even if the State can close churches,
secularise the sacred buildings, prohibit public celebration of a
religious cult, it cannot impede that believers maintain their traditional
faith. In a constitutional legal order where the religious liberties are
guaranteed, the State has deprived itself from the exercise of that kind
of power. Not only has the State the duty to tolerate the freedom of
worship, but it does enter into some kind of relationship with religious
confessions, even in a country as the United States where the separation
of Church and State is most stringent. At its highest level the State
entertains relationships with organized Churches. Not only in States
where an international treaty, called Concordat, organizes on a
contractual basis the intercourse between Church and State but also
through the sending and receiving of diplomatic representations. The
case of sport is still more convincing. States grant subsidies to sport
organisations (what it cannot do in the United States in favour of
religious confessions). They also entertain relationships at the highest
level with the International Olympic Committee. For the attribution of
the Olympic Games of 2012, a head of state, a prime minister and
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numerous state-sponsored delegations went to Singapore in order to
convince the new gods of the Olympus that their case was the best.
A last element which is common to the setting up and the entry into
force of religious or sport transnational organisations is provided by the
law of contract. Just as such organisations can rely on the fundamental
freedoms constitutionally guaranteed, they can also resort to statesponsored contractual obligations and form '
private associations'
. That
figure is well-known in American law.
Private associations like fraternities, churches, athletic leagues,
country clubs and trade associations are largely self-governing
both with respect to rulemaking and adjudication.138
Religious organizations and entertainment or sport clubs are insulated
from any state control or supervision. Whenever a member complaints
he has been dismissed contrary to the agreed upon rules, the courts
refuse to interfere in such intra-associational disputes. In the case of
religious organizations the tribunals’ reserve is all the more justified on
the ground of the separation of Church and State in the First Amendment to the Constitution. In a famous case of the 19th century, the
Supreme Court of the United States declared:
The law knows no heresy.139
A judgment of the Georgia Supreme Court is quashed down for having
evaluated '
the departure from doctrine' of some members of the
Presbyterian Church who had been denied the possession of a clerical
building. The legal foundation of that solution is a contractual one:
All who unit themselves to such a body (the general Church) do
so with an implied consent to (its) government, and are bound to
submit to it.140
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The same rule applies even in favour of civil associations although they
are not entitled to rely on the religious clause of the constitution:
Under like circumstances, effect is given in the contracts to the
determination of he judicatory bodies established by clubs and
civil associations.141
Should the fairness of the by-laws of the private association be
contested, the courts do not abstain from exercising a control,
employing standards for review analogous to judicial review of
administrative agencies and comparing the procedures under which the
association acted with common law due process standards.142
(3) Case-law in the domain of Internet
This topic is subdivided in two parts: application of constitutional or
penal law, and civil litigation in cases involving Internet.
The application of constitutional and penal law
The repression of pedopornography
The United States Congress has carried statutes in order to struggle
against child pornography or pedopornography. The constitutionality of
all statutes has been brought before a federal court and in all cases but
one (and only partially) the Supreme Court of the United States decided
that the legislator had contravened the First Amendment to the
Constitution:
Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press, or the right of the people
peacefully to assemble, and to petition the Government for a
redress of grievance.
141
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Gonzalez v. Roman Catholic Archbishop of Manila, 280 US , at 16-17 (1929).
Perritt (note 138), p. 362.
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In all cases the claimant before the Supreme Court was the government
of the United States, what indicates that the federal court of appeals had
declared a federal statute unconstitutional. Although audio-visual
medias are no alluded to in the constitutional provision, it is agreed that
images are included in the overinclusive word speech.143 As prominent
as it is, the freedom of speech is neither absolute nor unlimited:
As a great principle, the First Amendment bars the government
from dictating what we see or read or speak or hear. The freedom
of speech has its law; it does not embrace certain categories of
speech, including defamation, incitement, obscenity, and pornography produced with real children.144
One of the statutes that have been deemed unconstitutional because
they encompassed forms of speech which were not illicit – that kind of
grievance is called overbreadth – is the Child Pornography Prevention
Act of 1966. In order to protect children the legislator is not empowered to deprive adults from hearing speech or viewing images with a
sexual connotation, with the sole exception of obscenity and child
pornography.
The oldest judgment in the field of child pornography has already
been quoted. It concerned the circulation on Internet of material
harming minors and it ruled that the Communication Decency Act of
1966 contravened the First Amendment. Since the criteria of obscenity
are determined by '
community standards'and since they differ locally,
the judge or the jury has to choose the relevant community standards
which depend on the localization of the crime.
Moreover, the '
community standard'criteria as applied to the
Internet means that any communication available to a nation wide
addressee will be judged by the standards of the community most
likely to be offended by the message.145
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The same judgment also notes that the Internet is not “as invasive” as
radio or television since the user of a computer screen is less exposed to
come across a sexually explicit sight by accident. An argument raised
by the Appellees because “so much sexually explicit content originated
from overseas”, is dismissed by the Court, since it “raises difficult
issues regarding the intended, as well as the permissible scope of,
extraterritorial application of the CDA”.146 On the applicability of the
community standards to Internet, the Court was divided in a later
decision concerning the Child Online Protection Act (COPA), Ashcroft
v. American Civil Liberties Union147, which is a '
plurality opinion'
, i.e.
a decision wherein all Justices could not reach a common decision.
According to Justice Thomas who announced the judgment of the
Court, the COPA did not “suffer from the same flaw” as the CDA
because of a narrower definition of the harmful material.148 In her
concurring opinion, Justice O’Connor would prefer that the Court
explicitly adopt a national standard for defining obscenity on
Internet.149 Justice Breyer is better reconciled with the regional validity
of community standards.150 Three other Justices were concurring in the
judgement, after having observed that it is “neither realistic nor
constitutionally sound to read the First Amendment as requiring that
the people of Maine or of Mississippi accept public depicture of
conduct found tolerable in Las Vegas, or New York City”.151 Justice
Stevens is the sole member of the Court who concludes to affirm the
judgment of the Court of Appeals. He stresses the unique character of
the Internet:
The Internet presents a unique forum for communication because
information, once posted, is accessible everywhere on the
network at once. The speaker cannot control access based on the
location of the listener, nor can it choose the pathways through
which its speech is transmitted.152
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The most recent judgment is also the least significant. It concerns the
Children’s Internet Protection Act (CIPA) which forbids public
libraries to receive federal assistance for Internet access unless they
install software to block obscene or pornographic images and to
prevent minors from accessing material harmful to them.153 The
plurality opinion reversed the judgment of the District Court for the
Eastern District of Pennsylvania which had decided that the provision
of the CIPA did contravene the First Amendment.154 A judgment of
2002 had to deal with a special provision of the Child Pornography
Prevention Act of 1996 (CPPA), which expands the federal protection
of child pornography to include not only pornographic images made
using actual children (18 US C, § 2256 (8)) (A)), but also “any visual
depiction, including any photograph, film, video, picture, or computer
or computer generated images or pictures”, that “is, or appears to be, of
a minor engaging in sexually explicit conduct (§ 2566 (8) (B), and any
sexually explicit image that is “advertised, promoted, presented,
described, or distributed in such a manner that conveys the impression”
it depicts “a minor engaging in sexually explicit conduct” (§ 2256 (8)
(D)). What is called '
virtual child pornography'is made of two kinds of
images, either pornographic images of young adults that appear as
children or pornographic images of children created wholly on a
computer, without using any actual children ('
virtual child pornography'
). The character common to both techniques is that “no children
are harmed in the process of creating such a pornography”. The
judgment of the Court of Appeals which decided that the impugned
provisions of the CPPA are unconstitutional is affirmed.155
The Internet is an expanded expression of the freedom of speech. It
is placed as such under the protection of the First Amendment. Even if
the struggle against pedopornography is a legitimate scope of the
Federal legislature, it cannot be used in a manner to curb the freedom
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of speech. The last sentences of Reno v. American Civil Liberties
Union are emphatic on that question.
The dramatic expanding of this new marketplace of ideas
contradicts the factual basis of this contention. The record
demonstrates that the growth of the Internet has been and
continues to be phenomenal. As a matter of constitutional
tradition, in the absence of evidence to the contrary, we presume
that governmental regulation of the content of speech is more
likely to interfere with the free exchange of ideas that to
encourage it. The interest in encouraging freedom of expression
in a democratic society outweighs any theoretical but unproved
benefit of censorship.156
An American federal court has even condemned for violation of 18
USC § 2252, a journalist who had infiltrated into a paedophile network
to reveal it to the public.157 In continental countries, the repression of
pornographic messages through telecommunications does not meet
with the prevalence of the freedom of speech as is the case in the
United States.158
Gambling
Most American States – with the notorious exception of Nevada –
prohibit gambling. On the ground of the commerce clause of article I,
section 8 of the Constitution Congress passed several pieces of
legislation prohibiting interstate gambling. The legislation is old and
156

Reno v. American Civil Liberties Union et al., 117 S Ct 2329 at 2351 (1997).
United States v. Matthews, 11 F supp 2d 656 (D Md 1998) ; Amy Tridgell,
“Newsgathering and Child Pornography: The case of Lawrence Charles Matthews”,
33 Columbia Journal of Law and Social Problems (2000), 343-391.
158
See for instance: Tribunal fédéral (Switzerland), 25 June 1993, Arrêts du Tribunal
fédéral, 119, IV, 145; 17 February 1995, ATF 121, IV, 109; Cassation (Belgium),
Chamber 2, 3 February 2004, Revue du Droit des Technologies de l’Information, n°
19, Sept. 2004, 51. The German Strafgesetzbuch distinguishes: harte Pornographie
(§§ 11 III et 184 III StGB), Kinderpornographie (§§ 174, 176bis, 176b, 177, 184 IIIV StGB) und einfache Pornographie (§ 184 I StGB und § 21 I Gesetz über die
Verbreitung jugendgefährenden Schriften und Medieninhalte. See: Tatjana Hörle,
Pornographische Schriften im Internet: Die Verbotsnormen im deutschen Strafrecht
und ihre Reichweite, Neue Juristische Wochenschrift (2002), 1008-1013.
157

67

abundant159 since gambling casinos have always been considered as
places where other felonies are concentrated, such as extortion,
exploitation of prostitution and so on. It has been applied with some
severity.160
Internet gambling has been specially targeted by the Internet
Gambling Act of 1997. The Superior Court of the state of New York
condemned a Delaware corporation maintaining corporate offices in
New York and wholly owning an Antigua subsidiary which acquired a
licence from the government of that small island to operate a landbased casino. Since New York residents were targeted by the gambling
activities, the state court decided it had jurisdiction on the facts
although the defendants were acting from a foreign country where their
activity was legal.161 According to a recent investigation published in
the New York Times, online gambling seems totally out of bounds of
United States power: based in Gibraltar and having no assets in the
United States, Party Gaming operates a gambling Web Site. It is owned
by a resident of Gibraltar who had been one of the most prominent
executives in the world of interactive and online pornography. Having
sold her interest in electronic pornography she has chosen a new
venture: online gambling. British law in force in Gibraltar and up to
now United States and individual states authorities have not seen any
way to prevent American residents from internet gambling.162
159

See for instance: An Act for the Supression of Lottery Traffic through National
and Interstate Commerce and the Postal Service, Subjected to the Jurisdiction and
Laws of the United States, 2 March 1895; the Act of June 1934, Pub. L. 73-416, ch.
652, § 316, 48 Statutes 18 USC § 1304 ; the Wire Wager Act, 18 USC § 1084 (1994);
the Interstate Wagering Amendment: Violent Crime Control and Law Enforcement
Act of 1994, 18 USC § 1301.
160
See for instance the Lottery Case, Champion v. Ames, 188 US 321 (1903);
Pensacola Telegraph v. Western Union Telegraph, 96 US 1 (1877); United States v.
Fabrizio, 385 US 263 (1966). The circumstance that the bet is transmitted to a state
where betting is lawful (in fact Las Vegas), does not prevent the application of the
federal prohibition: Martin v. United States, 389 F 2d 895 (5th Cir 1968), Nevada has
jurisdiction over purely national wagers not when the betting is received from another
state. According to United States v. Blair, 54 F 3d 639 (10th Cir 1995), the Federal
statute also applies to relations with a foreign jurisdiction.
161
People v. World Interactive Gambling Corp., 714 NYS 2d 844 (Sup. Ct 1999).
162
Kurt Eichenwald, Online Gambling Company Wins Bet Against U.S. Law, The
New York Times/Le Monde, July 9, 2005, p. 1, 4. See also: Bruce P. Keller, The
Game’s the Same: Why Gambling in Cyberspace Violates Federal Law? 108 The Yale
Law Journal (1999), 1569-1609.
68

The protection of privacy
According to the European Court of Human Rights private life (or
privacy) “is a broad term not susceptible to exhausting definition”.163 In
that case the filming of an individual in a public street was recorded
and disclosed to the public by the local Council in its Circuit
Television. The judgment recalls that it is:
“commonly acknowledged that the audio-visual media have often
a much more immediate and powerful effect than the printmedia”
(§ 62) (quoted from the Jersild judgment).164
Moreover:
"The compilation of data by the security services on particular
individuals even without the use of covert surveillance constitued
an interference with the applicant’s private lives" (§ 59).
The same judgment underlines the insufficient character of the rules of
conduct laid down by the Press Complaints Commission, according to
the Broadcasting Act 1996.165
Since the European Court of Human Rights has no jurisdiction to
quash down any judgment of a state court, but can only pass condemnation on the State as such, its use of a balancing test must take into
consideration the following elements:
"In cases concerning the disclosure of personal data, the Court has
also recognised that a margin of appreciation should be left to the
competent national authorities in striking a fair balance between
the relevant conflicting public and private interests. However, this
margin goes hand in hand with European supervision" (§ 77).
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When the case is of interest for Internet programs, the balance has to be
struck between two equally powerful rights, privacy itself and the
freedom of the press.166 In the United States and in the United Kingdom
the freedom of speech generally takes precedence. In continental
countries mostly in France and in Germany the courts tend to privilege
the protection of privacy. A recent judgment of the European Court of
Human Rights has tilted the balance in favour of the protection of
privacy.167
In a case concerning the publication through Internet of lists of
debtors with failing payments the German Federal Constitutional Court
stresses the importance of Internet and the fact that it occupies a '
new
territory'(Neuland). The right of privacy of the individual is in conflict
with the interest of businessmen to be informed on bad debtors. The
Constitutional Court does not strike the balance between both interests.
It is up to the civil courts to apply the relevant constitutional provision
to the facts of the case.168
The privacy of computer users is threatened from various directions.
Two of them have to be underlined. The first one is the proliferation of
chatting: our societies are full of isolated persons who are trying, by
any means, to meet with some sister soul. The net is more open to a
third-party prurient preying than any other means of communication,
such as written letters or even the telephone. Another peril is the
amount of information online enterprises acquire on their patrons.
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Privacy today incorporates the consumer’s expectations about and
knowledge of the accessibility of personal information gathered
by online companies. Privacy is violated when Internet companies
collateralise consumers information, altering the promised
limitation of accessibility posted on Web sites.169
Collateralising of privacy “is an invisible, pervasive phenomenon”.170
The tremendous role of cyberspace in marketing is largely acknowledged. One of the devices used by the online firms is called '
cookie'
.
A cookie is a small text file of codes that is deployed into the
user’s computer when she downloads a Web page. Web sites
place a unique identification code into the cookie, and the cookie
is saved on the user’s hard driver. When the user visits the site
again, the site looks for its cookies, recognizes the user and
locates the information it collected about the user’s previous
surfing activity in its data base.171
Some civil law cases
Personal jurisdiction on online enterprises
The development of the Internet raised a lot of civil proceedings in that
field. Not only is it a '
new country'as has been said by the German
Federal Constitutional Court, but also one which is fast-changing:
Although we realize that attempting to apply well-established
trade-mark law in the fast-developing world of the Internet, is
somewhat like trying to board a moving bus, we believe that well-
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established doctrine of personal jurisdiction law supports the
result reached by the district court.172
Since in most cases both parties are not residents of the same state, the
claimant often lodges his or her claim before a federal court on the
basis of diversity of citizenship (Article III, section 1 of the
Constitution). In order to protect the defendant against the obligation to
plead before the court sitting in a state with which he or she as no
contact, case law requires the existence of sufficient contact of the
defendant with the contemplated federal court. But this criteria is not
easy to apply to a firm acting online since it entertains contacts with all
jurisdictions where its messages are received. The consequence is that
the courts have been divided on the application of the notion of sufficient contacts to defendants operating in the cyberspace.173 The jurisprudence is divided between courts which accepted their jurisdiction174
and others which declined it.175
Domain names litigation
Since the computerized address is made of a combination of numerals
registered according to the Internet Protocol system, it does not immediately denote the domain of activity of the addressee. The Domain
Names System allows to use a known denomination familiar to the
customers which can be used as an address which will be brought in
harmony with the Internet Protocol on Internet.
Domain names are registered on Internet by Network Solutions, Inc.
(NSI), the sole contractor of the National Science Foundation (NSF).
172
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NSI is not liable for contributory negligence if the right of a third party
is infringed by the registration.176 The sole remedy is to lodge a claim
against the individual or the enterprise who has infringed a legal right.
The Court of appeals of the 9th Circuit has stigmatized the defendant
who had registered numerous domain names and who agreed to '
cede'
to the claimant the domain name belonging to him on payment of
13.000 $. Indeed, the NSI registers domain names '
on a first-come, first
serve basis'
.177 When the alleged infringement concerns a likelihood of
confusion or mistake between the claimant’s mark and the Internet site
name of the defendant, the claim is dismissed if the risk of confusion is
not demonstrated.178 Even if a domain name is no more than data,
courts – as much as a legislative body – can make data property and
assign its place of registration as its situs.179 The protection of domain
names is specifically provided for by the Anticybersquatting Consumer
Protection Act (ACPA).180 As a property the unlawful access to an
Internet database is characterized as a '
trespass to chattels'
.181 It can also
be garnished.182 The story of privatisation of the Domain Names
System has been recorded in PG Media, Inc. v. Network Solutions,
Inc.183
European case law has also dealt with domain names litigations.
According to the Swiss Tribunal Fédéral, the registration of a domain
name which is protected by another’s appropriation can be considered
as an act of unfair competition.184 An Italian court has also condemned
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the use as a domain name (denominazione di sito) of the mark
belonging to another person.185 Defamation through Internet whose
victim is an Italian resident can be repressed even if the message
emanates from a foreign country.186 In Belgium, hackers are legally
liable when they gain unauthorized access to a computerized system.187
In Germany a judgment of the Superior Court of Justice dismissed the
action lodged by a dentist against a colleague who was advertising his
practice on his homepage. Not only is the publicity of physicians
allowed by German law but the consultation of a message on Internet
needs a spontaneous research of information by the consumers.188
There are also some German judgments on Auction-Internet.189 The
litigation on domain names gave also rise to some judgments in
France.190
Conflict of law and conflicts of jurisdiction in the cyberspace
Since the Internet is an interstate or international venture, it often
occurs that a message sent in a country is received in other countries.
The sender cannot forecast what place his emission has reached and by
whom it was received. Article 4 of directive 95/46 of 24 October 1995
determines the applicable national law. The basic localization is in the
country where the treatment is effectuated. That rule is sensible, since
the individuals or the enterprises which engage in an internet program
have principally to abide by the laws in force in the country where they
exercise their activity. But nothing can prevent any State to extend its
civil or penal jurisdiction to facts having effect on its territory, in the
case of Internet to apply the law of the country where the message has
185
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been received. That solution is traditional in private international law
with the concurrent jurisdiction of the place where the wrong has been
done and the places where the damage is suffered. Moreover, in cases
of wrongs done from a distance, both places can be considered as the
place of action. Libel is a case at hand: when the libellous words or the
libellous image are sent through the air, the sender is also acting in the
place of reception.
Website libel cases raise in the United States the question of
prescription: according to the single publication rule the delay is
running from the date of the first publication, which means the moment
where the libel appeared for the first time on its own site.191
Defamation in a daily paper published at New Haven is broadcasted
through Internet.192 Spamming is also linked with both the sender and
the receiver place193 as unloading of a Webpage to canvass the persons
identified on that page.194 Threatening messages sent through the Net
have been considered as a violation of 18 USC § 875 (C). But since the
message constituted '
shared fantasy'
, the Government’s actions petered
195
out.
Private international law tolerates alternative jurisdiction: both states
are entitled to adjudicate a case having contacts with either State. When
the conflict rises up to constitutional provisions States’ sensitivity risks
also to arise. It is what occurred in the French-American relationships
on the Yahoo ! case. In France as in other continental countries, racist
speech and the apology of the Third Reich is banned from the media.
As is easy to understand German courts are particularly sensitive to the
problem.196 The incrimination of the German Penal Code has been
applied to a message sent from an Internet site in Australia.197 The
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Tribunal de Grande instance of Paris did enjoin the diffusion in France
of the list of Nazi artefacts sold through the intermediary of a major
American access provider, Yahoo !198 Yahoo ! reacted by requesting an
American federal court to enjoin it from executing the French
judgement. A district court sitting in California did grand that
injunction.199 Since the French judgment did precede the American
action, the district court based its decision on the question of
recognition of a foreign judgement. It did lean on the Comity doctrine
applied by the Supreme Court of the United States in an old famous
Franco-American case, Hilton v. Guyot.200 In that case a French
judgment could not be enforced in the Unites States under the doctrine
of Comity since a French court would not recognize an American
decision in similar circumstances: reciprocity should be a fundamental
element of the Comity doctrine. However Hilton v. Guyot is not a very
persuasive precedent. Not only was it pronounced at a sharp majority (5
v. 4, the minority being leaded by Chief Justice Fuller) but the Supreme
Court of New York State said that it was not bound by Hilton in a case
where it succeeded in distinguishing it from the case adjudicated by the
Supreme Court of the United States.201 Moreover according to
American specialists of private international law, the Uniform Foreign
Money-Judgments Recognition Act has reversed the precedent “to
eliminate the absurd ‘retaliation’ rule”202
In the Yahoo ! case, the district court characterizes Internet in the
following terms:
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What makes this case uniquely challenging is that the Internet in
effect allows one to speak on more than one place at the same
time. Although France has the sovereign right to regulate what
speech is permissible in France, this Court may not enforce a
foreign order that violates the protection of the Unites States
Constitution by chilling protected speech that occurs within our
borders.203
The specificity of Internet is not adequately expressed in that extract
from the judgment: other media allow “one to speak on more than one
place at the same time”. Is was already the case with radio and
television broadcasting.
State coercion needs a physical object, a '
thing'upon which the
authority can lay its hand. This is the case with books or newspapers
that can be attached. At the receiving end of a television broadcast there
is nothing to be attached but for the television set if it is prohibited to
possess one. If a dictator wishes to forbid the diffusion of foreign
messages on his territory, he can only do it through threatening his
citizens with penal measures. The case of Internet is different: the
reception of a message sent from abroad is operated through access
providers who are acting on the territory of the State where the message
is received. It makes sense to enjoin access providers (Yahoo ! France,
for instance) from cooperating with the diffusion of illicit messages. On
the other hand it does not make sense to localize the freedom of speech
in a territory more than in another. Speech as an expression of human
mind is immaterial, its media have a territorial grafting, speech itself
does not. Since '
the medium is the message'
, the message of Internet is
to extol the freedom of speech through a medium which is both
material and immaterial and which condemns any attempt to
localization.
The interstate conflict which has arisen in the Yahoo ! case is not an
ordinary conflict of laws. It is a conflict of constitutional values. The
prohibition of hate speech and more specially of an apology of the Nazi
regime is an obligation for the States that have adhered to the
International Convention on all forms of racial discrimination signed in
New York on 7 March 1966. The duty to implement that treaty has a
constitutional value equal to the freedom of speech. Moreover
203
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American constitutional law allows restrictions to the freedom of
speech. The prohibition of hate speech could be as good an exception
as defamation or public security.204 The only solution applicable to a
medium characterized by its deterritorialisation is to agree upon a
universal principle, the freedom of speech, which is congenial with that
medium and to agree upon common exceptions, one of which could be
the prohibition of hate speech.
Fortunately, the judgment of the district court has been reversed by
the United States Court of Appeals of the ninth Circuit.205 The appeal
judgment contains a comprehensive evaluation of the French law and
of the proceedings engaged by the French ONGs:
France is within its rights as a sovereign nation to enact hate
speech laws against the distribution of Nazi propaganda in
response to the terrible experience with Nazi forces during World
War II. Similarly, LICRA and VEJF, are within their rights to
bring suit in France for violation of French speech law.
However, the Court of Appeals did not dismiss the action of Yahoo ! on
the merits. It did so for a jurisdictional reason. French organisations
have not to defend themselves before an American court if there does
not exist '
contacts'with California as a basis of personal jurisdiction. As
long as the French defendants have not tried to enforce the French
204
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court’s decision in California they are not liable to answer for what
they have done in France. The Court of Appeals concludes that “the
District Court did not properly exercise personal jurisdiction over
LICRA and UEJF”.
Conclusion
(1) Internet as a medium going along with other media
The concurrence of various messages of unequal velocity is a traditional problem of the law of contracts. What if a telegram annulling or
revoking a promise sent by letter reaches the addressee before the
letter? Is the sender bound by the promise or not? What moment has to
be taken into account, the date of the sending or the date of the
reception of the message?
The Gruber case which was brought before the European Court of
Human Rights illustrates the possible influence of the diffusion of a
message through Internet on the action brought against another
medium. Doctor Gruber was the physician of François Mitterand up to
the latest illness of the French President. Immediately after the death of
his patient he published a book entitled Le Grand Secret, where he
disclosed the circumstances of the fatal illness and other informations
on private circumstances of the deceased former president. The book
came out on 10 January 1994, it was the work of Dr Gruber and a
journalist, Michel Gonod. Mitterand’s heirs brought a claim against the
authors of the book as against its publisher. Only a week after the
launching of the action a cybercafé of Besançon placed the entire
content of the book on the Net. A provisional judgment of the Tribunal
of Paris condemns the defendants and bars further selling of the book.
That judgment is confirmed by the Court of Appeal of Paris.206 Later
on, the Tribunal of Paris gives the prohibition a permanent nature and is
confirmed by the Court of Paris.207 While the judgments of the Court of
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Appeals of 13 March 1994 and of the Tribunal de grande instance de
Paris of 23 October 1996 are alluding to the divulgation of the content
of the book through various media in spite of the injunction addressed
to Doctor Gruber and to Plon, the final decision (Paris, 27 May 1997)
does not contain any hint at such concurrence. After its condemnation,
the publishing house Plon, submits a request to the European Court of
Human Rights for violation of the freedom of expression and of
publication guaranteed by Article 10 of the Convention. The defendant
Government can rely on the restrictions authorized according to
paragraph 2 of that Article: the protection of privacy and of the
professional secret. The journalist who had been condemned by the
Tribunal correctionnel of Paris on 5 July 1996208 for his breach of
professional secret, took no part in the civil suit.
The European Court of Human Rights delivered its judgment on 18
May 2004. The main argument in favour of the French Government is
the protection of the professional secret which may not be violated even
when the patient is a '
public figure'of the utmost importance. But the
Court draws a distinction between the injunctions issued on a
provisional basis in the first weeks following the publication of Le
Grand Secret and the upholding of that decision some years later. To
motivate that distinction, the European Court takes into consideration
the concurrent divulgation on Internet which the French courts had
practically disregarded. On that point the defence of the French
Government is almost naïve: the person liable for the diffusion on
Internet is not identified, it is possible that he or she operated from a
foreign country which prevents the French authorities from any legal
action.209
The claimant’s argument seems to have been accepted by the Court:
at the moment when the president of the Tribunal de grande instance
did issue its injunction, forty thousand copies of the book had been
sold, its content was available on Internet and had been largely
commented by the press.210 Even if it was justified to prohibit the
diffusion of the book during the first week following Mitterand’s death
out of respect for the feelings of his family, the upholding of such an
injunction later on is a grave violation of the freedom of expression
208
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since it had lost any justification when the confidentiality of the
professional secret had been largely dispelled.211
(2) State’s powerlessness with regard to Internet
Books and written press, even broadcasting can be curbed by State’s
protective measures while Internet is occupying a non-territorial space
where the exercise of state coercition seems almost helpless. The
example taken from online gambling which has revealed itself out of
bounds of American prohibition gives a strong confirmation of such
powerlessness.
A recent French case where ONGs tried to struggle against hatespeech in a purely internal framing is also demonstrative of the abusive
attitude of Internet professionals. Some French access providers have
been enjoined by a provisionary judgment of the Tribunal de grande
instance of Paris to diffuse a '
negationist'site. The connection to the
212
site Aaargh is prohibited. However the effectiveness of such filtering
techniques is all the more problematic since it is easy to delocalise the
site or to replace it by another. When addressed to a determined service
provider, the judgment has not to be performed by any other. In the
Gruber case, the tribunal de Grande instance of Paris falls into the same
illusory trap: it makes a reproach to an internet site of having disseminated Le Grand Secret after the publishing house Plon had been
enjoined from selling the book. But such judgment is only to be
enforced by Plon and by Dr Gruber, it does not issue any order to
persons or enterprises who did not participate in the proceedings.
(3) Internet and entropy
Just as energy is dissipated through a phenomenon called entropy,
Internet is, in the sphere of information, producing an entropic
consequence: messages are disseminated out of control of the sender,
they are loosing their lisibility but they also take refuge in a non-space
where territorial organizations like the States are becoming less and
less empowered to let prevail the rule of law.
211
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There is no way out of anarchy. The rules of conduct laid down by
service providers pay a lip-service to the intention of moralizing the
milieu. Privacy laws try to equip the individuals with causes of action
after their fundamental rights have been violated. But such rights have
not been made great use of. There was no period in human history
where privacy has been so much talked about and none where that
fundamental right has been so bluntly trampled down. Victims of any
sort – of crimes, of natural catastrophes – are almost always prone to
answer sollicitations from the media.213 At the same pace as the right of
privacy, the right of publicity, i.e. the faculty of making money from
one’s image or private occurrences has grown. With the dislocation of
families and of natural ties between human beings, most men and
women resent their solitude in massified collectivities. Internet offers a
way out, even at the price of privacy.
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Scientific Collaboration and the
7th Framework Programme: ALLEA’s View
Pieter J.D. Drenth*
Scientific collaboration in Europe
Scientific collaboration in Europe is increasing sharply, not only
because of the European Framework Programme funding for cooperative projects, but also because science itself has developed into a truly
collaborative and international activity. One can no longer readily do
good scientific work in a remote place without regular contact with
colleagues. New communication technologies have made international
cooperation much easier, resulting in research proposals and activities
becoming increasingly international in nature.
There are several reasons why we should collaborate more than
before. Originally the argument of the European Commission in
supporting the collaboration in research was rather pragmatic/
economic. It was argued that Europe needs to strengthen its competitive
position worldwide and especially relative to the United States and
Japan. The quality of its education and research, which can indeed
compete with the United States. However, Europe falls really short if
one looks at how effectively all that knowledge and insight are
translated into industrial applications, patents and other forms of
technological utilization when compared with the United States and
Japan. That argument is still valid presently. The crucial translation of
scientific research is truly lacking in Europe. The difference in output
in terms of industrial development is uncomfortably large and still
growing; and increased cooperation and harmonization are needed.
In the meantime also more and variegated arguments for collaboration have been brought to the fore in addition to the foregoing economic/ competitive point of view.
The first argument is that many of our highest priority issues have a
truly international character. One cannot study environment, infectious
diseases, transportation, trade, migration or economic recession from a
*
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purely national perspective. We have to collaborate to get a full picture
of many pan-European policy issues, be it climate change, the effects of
migration and the presence of minorities in many European societies on
the national as well as the European civic society, the effects of viruses
and infectious diseases because of the greater mobility of the citizens,
energy and the possible use of nuclear power, or the vaccination against
live stock diseases, genetically modified food or other topics that have
an international character but are at the same time controversial and
difficult to meet with agreement. This ‘trans-national’ requirement of
research is particular conspicuous in regional collaborative programmes, as will be shown below.
Secondly, only at a higher (e.g. EU-) level of aggregation can
research create the required critical mass that individual countries often
fail to achieve. In the smaller countries it is not always easy to find the
top level researchers in sufficient quantities. If one can cross the
national borders in such a search the chance of composing successful
groups is of course much higher.
Thirdly, collaboration helps to create and to enhance research skills
and knowledge in a wider Europe by bringing junior researchers from
different regions in contact with cutting edge research, and thus
improve the European research capacity. This for instance has been the
secret behind the success of the EC’s Madame Curie programme.
Fourthly, national funding alone often falls short of what is needed
for many of the mega-programmes and only combined efforts can
provide the necessary infrastructure and means. The co-ordinated
analysis of Europe’s needs in terms of infrastructural facilities as well
as the Road Map developed by the European Strategy Forum on
Research Infrastructure (ESFRI) should be seen as a welcome step
towards co-ordinated development of an infrastructure of European
interest. By the way, here is another reason to support an increase in
EU funding; it will also stimulate the further (badly needed) private
investment in research in Europe.
Fifthly, international collaboration stimulates improved integration
of the currently often fragmented and duplicating research in the
various European nations, and to the co-ordination of national strategies. Moreover, it leads to a much wider dissemination of results than is
realised with respect to national research.
And last but not least, there is a moral obligation for Western,
economically more advanced countries to strengthen the R&D capa-
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bilities of economically less-advantaged countries, including a number
of (central and eastern) European countries. This obligation certainly
applies to the economically really deprived countries such as is often
found in the third world. In the long run, such collaboration is the best
precondition for peaceful coexistence and economic balance of the
world as a whole, and thus beneficial for all. We will come back to this
point later.
The message is clear: scientists and scholars in Europe must
cooperate, and the institutions that have responsibility for, or at least
have the task to stimulate research, such as the national academies (and
a fortiori associations of national academies, such as ALLEA), have to
encourage, and where possible, facilitate such collaboration.
Funding
In view of these strong arguments regarding the importance of EU
intervention in research funding, and given the far too high a
percentage of rejections - even of research proposals judged to be very
good - under the previous Framework Programmes, as well as the
significant enlargement of the number of potential participants in the
25-member-state Europe, and the urgent need for new research,
ALLEA ardently supports the proposal to double the EU research
funding
It is clear that the promotion of European research can be defended
on economic/utilitarian grounds because of its undeniable contribution
to the economic and technological development and social welfare of a
society. In the proposals for the 7th Framework Programme it is stated
that that the stimulation of research and development is one of the
crucial conditions for the realisation of the Lisbon objectives. We
wholeheartedly agree. Europe will only achieve competitiveness and
leadership on the global market if it takes the lead as a knowledge
economy and society. The development of knowledge - and especially
new knowledge - is a sine qua non for the future of Europe.
But, as said, it will be short-sighted to restrict the justification of
research to this utilitarian motives. There is also what can be called
intrinsically relevant research: research, be it in sciences or in the
humanities, that leads to an augmentation of the body of knowledge,
which is an intrinsically valuable and precious quality of civilisation.
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Moreover, such an augmentation has an important educational impact
with respect to the next generation of scientists as well as the broader
community. The scientific enlightenment of the general public can, in
fact, be regarded as an important instrument with which to develop and
to strengthen the intellectual defensibility and the democratic foundation of a society.
New Instruments for collaborative research
In FP 6 new instruments were introduced, such as Integrated Projects
(IP) and Networks of Excellence (NoE). It is understood that the use of
these instruments will be continued in the next Framework Programme.
We note that the distinction between the nature of and the criteria for
the two instruments and between these criteria and those of other FP
activities is not always sufficiently clear, and we suggest making the
goals of the two instruments more distinctive and specific.
Secondly, it appears, or at least this is the perception in the scientific
world, that the New Instruments should be very large. Of course, there
should be some critical mass, but the optimal size depends on the
subject, the potential participants and the added value, and this could
differ substantially over disciplines. The suggestion that ‘big is
beautiful’ creates a further bias in favour of established research
groups, and diminishes the chances of innovative, daring and risky
proposals.
This biased suggestion does not only apply to the IPs, but also to the
NoEs. Here, again, it can be argued that smaller networks, as particularly found in social and behavioural sciences and the humanities, can
be of top quality and deserve recognition as well.
In addition, with respect to the Networks of Excellence, more
exclusive emphasis should be put on excellence. Up to now, a multitude of additional criteria and considerations seem to have been
applied, including political criteria, representativeness for the whole of
Europe, considerations of cohesion and integration, ethical issues,
gender distribution, and others. In keeping with the concept, NoEs
should primarily emphasise excellence. Moreover, one should not be
too rigid about the duration of networks. Sometimes they have to
continue for a fairly long time, sometimes it is advisable to allow a
shorter duration, depending on the subject and the dynamics within the
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network. In general, sufficient flexibility and adaptation to external
circumstances should be allowed.
A final remark: the new instruments may have proven their worth, but
not as a panacea for all problems in collaborative research. The
excellent classic single collaborative projects deserve a suitable place in
the next period as well.
Joint technological initiatives
ALLEA does recognise the importance of its findings’ industrial and
societal application. And the involvement of industry herein is crucial.
So far, industry has been disinclined to invest in research unless the
right regulatory framework and conditions for production and
marketing of the end products are provided. It is in respect of the latter
that many companies have remained hesitant. The creation of the EU’s
technology platforms, launched some years ago, raised hopes that
change would be made and that companies would increase their
investment in research. Within such platforms, stakeholders from
industry, academia, governments and the European Commission jointly
work out a research agenda for various sectors in Europe. ALLEA
welcomes the intention of the EC to continue this initiative in KP7 in
the form of joint technology initiatives. It must be added that also in the
next FP the success of these platforms depends on both the vision and
quality of the programme, and the extent to which the players
‘industry’ and ‘academia’ take this process seriously. A careful
selection and articulated definition of the major challenges, a clearly
felt need for such a platform, strong political support, high visibility
and level of acceptance, and a constructive collaboration between
academia and industry are important conditions for the technology
platforms’ success. Only then will the programme attract additional
national support and industry funding.
Co-ordination of national programmes
We have noted with interest that the efforts to improve the coordination of national research programmes have been successfully
applied in the 6th FP. The ERA net scheme was quite an achievement
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and certainly deserves continuation and further strengthening. We also
approve the plans to not only support the costs of co-ordination, but
also part of the project costs for those ERA-NET projects that will
change to joint calls.
Advantages of the ERA-NET+ proposal for the National Research
Councils are obvious: the experience of international collaboration and
the compulsory obligation to clear the hindering barriers to such
collaboration, the achievement of scale and scope in science-driven
research, the optimal nurture and growth of excellence, the creation of
promising career paths for (young) researchers, and the organisation of
a European system for review, and benchmarking and best practices in
the evaluation and selection of the most promising proposals. The
proposed course deserves support for all these reasons.
ALLEA also assents to EU financial support being given to the
European intergovernmental research organisations’ activities (CERN,
EMBL, ESO), particularly those activities that are beneficial to the
European Union. It is important to strengthen the ties between these
institutes and the Union.
International cooperation with non-EU countries
The part of the FP7 proposal on international co-operation deserves
support and, possibly, strengthening. The internationalisation of
research cannot and should not be restricted to the European Union
countries. Scientific collaboration already occurs between EU member
and non-EU-member European countries, and this should be further
encouraged. Such a support would not only strengthen new candidate
EU member countries’ intellectual research capacity and experience,
but also provide the opportunity to enjoy the benefits of collaboration
with neighbouring countries, and thus make optimal use of the intellectual resources in the greater Europe. In fact, the proposal speaks of
intentions to further encourage and stimulate regional co-operation.
This is a laudable idea that we have endorsed also in a discussion on
the potential benefits of regional collaboration in the Balkan area (see
Drenth, 2004). Having both EU member and non-EU-member
countries represented in such regional networks, if required for
economic and geographical reasons, should not be excluded.
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In addition, as said in the first section, the international collaboration
should be extended to non-European countries as well. First of all in
the context of world-wide programmes such as global change, space
research, world health and food problems, research on terrorism and
others, in which Europe should actively participate. Secondly, more
specifically with respect to research issues and areas that are politically
or economically important to Europe, and in which an exchange of
knowledge and an influx of non-European experts would be beneficial
for the advancement of scientific knowledge in Europe. Thirdly,
Europe should welcome collaboration with ambitious and well trained
researchers from emerging economies like China and India, that are
(becoming) important industrial and trade partners as well as fast
growing consumer markets for European products.
In this connection a special plea should be made for collaboration
with developing countries. European research and knowledge could
contribute to the alleviation of the large social, environmental and
health backlogs in these countries. Co-operation activities are
envisaged in the areas of sustainable development, sustainable use of
natural resources, including agricultural production and food security,
environmental and energy aspects, and health and nutrition.
Furthermore, at present many European countries already have bilateral
agreements and programmes with developing countries, but the highly
fragmented existing system of co-operation could be significantly
improved by European co-ordination and collaboration in this respect.
To date this collaboration is often characterised by assistance in
training and research, infrastructure support and providing information.
But this assistance can gradually help these countries to develop their
own S&T capabilities, so that in the longer term they may become true
co-operation partners.
Such assistance and support is partly for Europe’s own benefit:
stimulating developing countries to study global problems in which
they are (sometimes heavily) involved, expanding knowledge of health
issues and diseases that may effect Europe through increasing
migration and travel, improving living conditions to reduce the
economy-driven migration, and growing markets. But this assistance
should also stem from feelings of solidarity and a genuine desire to see
improvements in the well-being of poor populations. Collaborative
research may offer these populations help in the form of applicable
knowledge and skills to overcome the difficulties caused by economic
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stagnation, natural disasters and social, educational and medical
deprivation.
Regional collaboration
What does the foregoing mean for regional collaboration? Let us list a
number of considerations in this respect:
- Research on many problems that needs to transcend the limits of one
nation and has an international character can or should be studied from
a regional perspective. One may think of geolo-gical and climatological
studies, migration and minorities, the historical, linguistic and cultural
roots of ethnic groups, indus-trialization and environmental effects,
agriculture and food, infectious diseases, and many others. Regional
cooperation is the appropriate way.
- The same is true for collaboration with respect to infrastructural costs
of advanced facilities. Regional collaboration could miti-gate the
problem of lack of finances, and still allows easy access.
- Countries in regions should also bundle their educational and training
facilities more than before. Smaller countries cannot excel in every
field of science and scholarship, but jointly they can, of course, offer
more opportunities. This is, therefore, a plea for higher regional crossnational mobility. It is clear that this is not only in the hands of
scientists and educators: legal provisions restricting free study and
work and visa regulations have to be adapted as well, but pressure from
universities and academies will help.
- Countries in certain region’s collaborating consortia would also be
stronger partners in exchanges and collaborations with other EU
member states with an often strong scientific tradition and support. At
present some of the smaller and economically less advantaged countries
have quite a few exchange and collaboration agreements with stronger
European countries, but their lack of size and modest facilities
generally put them at a disadvantage. Stronger regional collaboration in
research and education will increase their critical mass, broaden their
scope and present them more readily as fully-fledged partners.
- Some regional countries have a number of serious problems in
common: stagnating economic growth, unemployment, little
technological innovation due to limited financial and human resources,
and fragmentation of the efforts to meet these problems. In fact, many
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of these problems occur in the wider Europe as well. It has been
acknowledged that world-class scientific research and development are
essential for Europe’s future prosperity, but there is also agreement that
the successful integration of such R&D into the fabric of European
society (homes, supermarkets, industry, transport, health systems etc.)
is a sine qua non for delivering benefits. The European Commission
has proposed the sector-by-sector-based European technology
platforms. There is no reason why this idea of an Innovative Initiative
for the whole of Europe could not be successfully applied with respect
to regions within Europe as well. It could then aim at the more specific
regional opportunities and obstacles and could be of optimal benefit for
that particular part of Europe.
The use of structural funds
The effect of promoting top quality through the ERC scheme could
keep a great many struggling research groups from economically less
privileged countries locked into an unfortunate position, and could
mean that a great many parts of Europe will be deprived of European
financial support for research for some time, creating a “science divide”
between the haves and have-nots. The European Commission has
addressed the role of the regions in the overall ERA building process
(COM 549(2001) final), stating that Regions should emerge as dynamic
players in developing and structuring the European Research Area.
According to the Commission, geographical proximity remains one of
the most powerful factors stimulating intellectual and commercial
exchanges and, consequently, the innovation process. The so-called
solidarity instruments, the Structural Funds [European Regional Development Fund (ERDF, 1975), European Social Fund (ESF, 1958),
European Agricultural Guidance and Guarantee Fund (EAGGF, 1958),
Financial Instrument for Fisheries Guidance (FIFG, 1993)] and the
Cohesion Fund (environment and transport, 1993) are intended to
narrow the development gap among the regions and Member States of
the EU. Some €36 billion (about one third of the EU budget) was spent
through these funds in 2004. The use of structural funds for R&D
development would be in line with the Committee of the Regions’ point
of view that welcomed the Commission’s proposals that RTD should
become one of the most important priorities for the New Structural

91

Funds 2007-2013. The Committee stressed the need to support basic
research on the one hand and to reach a fair balance in R&D
opportunities between European regions on the other. In other words it
stressed the significance to differentiate between FP research funding
and Structural Funding. The former ‘must promote research’ and the
latter should be used ‘to remove the regional imbalances in research,
innovation, training facilities and infrastructure’. There is one aspect
that may require further concerted action by academies, universities
and research institutes in the region. We know that Member States have
the last word in terms of priority setting with respect to the spending of
the Structural Funds, despite the fact that the Commission can make
strong recommendations on the appropriateness of these choices. It is
crucial to convince the recipient states of the importance of investing in
R&D, and to reserve a significant part of their revenue for this purpose.
Governments need to be convinced of the absolute importance of
investing in this area, which is not easy since the returns on investment
are rather long term and not immediately visible. If the regional
academies and universities join forces and set out together to convince
their governments of this high priority, they may be more successful
than if they work individually.
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Responsible Conduct in Science
Pieter J.D. Drenth
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Introduction
For a long time academia had run the risk of being accused of superbia
by developing an ivory tower attitude that repudiated accountability for
the human and social effects of research. "Science is about how things
are, not about how they should be", was an often heard defence of this
position. For the past few decades, however, the issue of science and
values, and their interdependence has become a major subject of
discussion, certainly within medical sciences.
Attacks on the autonomy and sovereignty of science have come
from different sources. First of all there was the anti-establishment
movement of the 70s in which the political-scientific reflections of
authors like Marcuse, Adorno, Habermas and Holzkamp became quite
popular and were willingly embraced by student activists and critical
staff. Their protests undoubtedly contributed to the dismantling of the
misconception that freedom of science was equivalent to the negation
of societal responsibility.
A second assault on free and autonomous academic science came at
the end of the 80s with both governmental and industrial circles'appeal
for the '
utilisation'of scientific research. Scientific goals were therefore
regarded as subordinate to those of economic and technological
development. Utility, applicability and economic relevance became
more important criteria for research than pure scientific merit.
In recent years, the question of science'
s autonomous and value-free
character versus the relevant and value-bound one has received ample
attention, also in the world of science itself. We will briefly comment
on this discussion.
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Science: value-free or value-bound?
Granted, the issue of the relationship between values and science has
become an important one during the last few decades, but opinions still
diverge. On the one hand, the point of view that pure scientific
knowledge is value-free, and thus has no moral connotation, is
defended: Science tells us how the world is, whether we like what we
hear or not, the argument goes. Basic research is driven by scientific
curiosity and not by the hope that it will be put to practical use. Ethical
and moral issues can only arise when science is applied and is expected
to produce usable practices or objects. But then it has become
technology and is no longer science. Technological objects or processes
can be used for better or for worse. Science, however, produces
insights, ideas, pieces of knowledge, which are in themselves neutral
and can only be corrupted if mixed with political, social, economic or
other non-scientific aims (see for instance, Wolpert, 1999).
On the other hand, there is a different view that does not accept the
premise that science should only be concerned with producing reliable
knowledge and should, consequently, be value-free. The value-bound
character of science is defended with the following arguments (Drenth,
1999a):
- It is a basic obligation of all scientists and scholars to reflect on the
paradigmatic presumptions and the socio-historical entrenchment of
their scientific activities. This reflection is, in itself, a meta-scientific
and value-embedded phenomenon. Our conceptualisations and models
are always abstractions of reality, only an approximation - or
'
reconstruction'- of reality can be achieved.
- The distinction between basic and applied science is less clear-cut,
as is often suggested. There is a good deal of overlap between the two
spheres, and it is increasingly difficult to identify parts of science that
do not affect technology, or are not themselves affected by technology.
Therefore, reserving the qualifications `value free autonomy' for
science and '
value-bound heteronomy'for applied science and technology is no longer tenable.
- Scientists deal with a social, political or psychological reality that is
continuously affected and changed by scientific findings. Health,
safety, communication, privacy, mobility, welfare and economic development, and many other of humankind'
s worthy goals are radically
influenced by the advances of modern science. But many ethical or
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socio-political problems result directly from these advances. Scientists
should be aware of this and should anticipate the changes such
scientific advances bring about, and the problems they generate.
- Even if scientists refrain from actually making political or ethical
choices, and restrict themselves to presenting probabilities and risks
coupled with certain options, their reasoning is not value-free. Risks
involve values and normative choices that the scientist has to face.
Questions such as the following arise: Risks for whom? How far does
the `right to know'go? What is the balance between the individual'
s
right to self-determination and the interests of larger groups, or society
as a whole? At what level of certainty does the scientist have to issue a
warning, especially as far as irreversible developments are concerned?
- Scientists cannot avoid the meta-scientific question of whether what
they pursue it is worth knowing. They have to justify - not only to
themselves, but also publicly if the taxpayer or a sponsor'
s money is
involved - why scientific issues need to be addressed. In essence, this
justification implies non-scientific choices and decisions.
It is, of course, crucial for science to maintain its objectivity in the
face of pressure from religious convictions, ideological movements,
industrial lobbies, governmental or political and social pressure groups.
On the other hand, it has become ever more difficult to separate the
functions of knowledge production and making value-bound choices in
extending research findings to the public or society at large. Research
is, thus, embedded in the context of values, interests and political
objectives. Rather than denying this, or retreating to the safety of the
ivory tower, the scientists does well to realise it and to take the
appropriate responsibility seriously. Many science organisations and
academies have therefore sensibly placed ethical issues in science on
their agendas. In the next section, we will further look into the nature of
this connection between science and ethics.
External social/ethical problems in science
In an earlier publication, I made the distinction between external and
internal social/ethical problems (Drenth, 2002). The former category
refers to questions of the social/ethical context as well as the consequences of scientific research. Questions such as the following arise:
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- What is the justification for the choice of a research topic? Is what we
intend to investigate, worth knowing? This question is a matter of the
researcher'
s personal preference and values, but, as said, in many cases
also of importance to the taxpayers or sponsors.
- Is the scientific research truly independent of sponsors, employers,
clients or other interested parties? We know that scientific research
should be independent and free from any external pressure or influence.
But all too often - and this is especially true for sponsored or contract
research - there is an overriding temptation to avoid biting the hand that
feeds.
- To what extent is the researcher responsible for what is done with the
results? Research results can be used for better or for worse. They can
turn into a blessing for individuals or society, but there are also many
cases in which researchers sadly observe their research being abused by
colleagues, practitioners, or the media.
- Are there cases in which ethical objections to certain implications of
research, or certain consequences of new insights are becoming too
strong? Sometimes scientific and technological developments'
progression is faster than the reflection required on their societal and
moral implications. In the medical field cloning, genetic cancer
research, embryonic stem cell research, xenotransplantation and others
are cases in point.
The last two points raise the interesting question of whether and
where '
no go'or '
slow go'decisions could be called for because of these
lagging ethical reflections. '
No go'implies that the research in question
is wholly unacceptable. '
Slow go'would apply in cases where scientific
or technological developments are out of step with the ethical reflection
on their impact and consequences. The research could be temporarily
suspended until the ethical implications have been subjected to public
discussion, and reasonable consensus is reached (see McLaren, 1999).
In discussing the constraints to be imposed on science, I would like
to assert that in general it would be inappropriate to refrain from doing
research for fear that it might be abused or be irresponsibly applied.
This would almost certainly mean the end of all research, because
nearly all scientific results are, in principle, open to wilful abuse. An
additional problem related to constraining research on the grounds of
potentially undesirable or dangerous consequences, is that such
consequences are not always easy to foresee, especially in fundamental
and innovative research. After all, one of the characteristic features of
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such research is that its results cannot be predicted or charted
beforehand. Surprise is typical of creativity and serendipity.
It is further important to realise that any discussion of the constraints
to be imposed on research is fraught with danger. History abounds with
examples (Galileo, More, Spinoza, Lysenko) of science having been
repressed because its research results did not find favour with the ruling
ideologists, or did not serve the economic or political authorities'
interests, or were opposed to the interests of (sometimes wholly
respectable) movements and action groups, such as feminism, the antidiscrimination movement, environmental activists, and the freedom
movement. The medical and behavioural sciences too have their
victims. A few years ago, the New England Journal of Medicine
described how the pharmaceutical industry lobby applied undue
pressure on researchers who intended to publish data that it found
unwelcome (Deyo et al, 1997). Recently, we read about the complaints
of the American Union of Concerned Scientists (UCS) regarding the
manipulation of the process through which science enters political
decisions (The Economist, 10 April 2004). Although President Bush'
s
science advisor John Marburger has tried to rebut these claims (Nature,
428, 8 April 2004; Science, 305, 30 July 2004), many of them still
prevail. One of the notorious cases is that of the eminent University of
California cell biologist Elizabeth Blackburn'
s dismissal from her
position on the President'
s Council on Bioethics, because, she claims,
of her outspoken support for research on human embryonic stem cells. I
am sure all countries have similar cases.
Returning to the '
no go'decisions: are there ethical constraints to
scientific research that affect such irrefutable values that all scientists
and scholars would regard them incontestable? Which ethical constraints would have such a universally imperative character? In an
earlier publication, I suggested that we might agree on the following
principles (see also Drenth, 1999):
(1) Research is not justifiable if before, during, or after an experiment
or the gathering of research data, unacceptable damage is inflicted upon
the object of research, or on the environment and society (unrest, waste,
pollution). This applies to all research objects, whether they be people,
animals, nature or culture.
(2) A second line should be drawn when the nature and consequences
of the research are in conflict with basic human values. These values
always include:
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- Respect for human dignity, which guarantees all individuals'
autonomy and freedom of choice, informed consent prior to
participation in research, and the rejection of every intent to
commercialise the human body;
- Solidarity with mankind, thus guaranteeing solidarity with fellow
human beings on the basis of equality; and
- Solidarity with future generations, which embodies a broader
responsibility for the sustained development of the planet to be left to
future generations.
Internal ethical problems
Internal ethical problems all refer to scientists'improper behaviour.
This category encompasses:
- improper or imprudent behaviour with respect to subjects of experimentation, such as the insufficient protection of privacy or anonymity,
neglecting to obtain informed consent, discrimination, improper treatment of experimental animals etc.
- improper dealing with the general public and the media, including too
positive and too optimistic reporting of research results, which would
create too much unjustified hope, especially in medical research,
- disregarding rules of '
good practice'
, such as undeserved authorship,
improper citation, no sequence of authors according to contribution, or
alphabetical order if contributions are equal, violating the rule to avoid
conflict of interests (in a review task for publication or subsidy) etc.
- manipulation of data or interpretation, including fraud (fabrication or
falsification of data), deceit (deliberate violation of methodological
requirements (sampling, statistical techniques) so as to create a false
confirmation of hypotheses, or otherwise biased results), and
- infringement of intellectual property rights, such as plagiarism, or
pinching of a colleague'
s discovery, or a student'
s idea.
Of course, not all violations are equally serious. The manipulation of
data is the most severe of these violations, but there is also variance
within the categories. Fabrication of data is more serious than '
rounding
off'
, or making use of a too small sample, while plagiarising substantial
pieces of text is more reprehensible than pinching an idea from a conversation between colleagues.
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Hard data on the occurrence of misconduct are rare and also difficult to
obtain. Part of the problem is that it is not always easy to draw a clear
line between unacceptable and (still somewhat) acceptable behaviour.
Where lies the boundary between experimental '
proof'based on a too
small sample and the illustration of an argument with '
case'data? Or
between plagiarism and careless citation? Was an incorrect, but
'
favourable'
, statistical technique truly chosen deliberately? Is it
selective use of evidence, or a different methodology, or even another
paradigm?
The number of reported cases in scientific and public media is,
however, growing, also in medical research. To mention only a few
well known cases reported in the media:
- A few years ago Nature and Science comprehensively covered the
infamous case of a group of cancer researchers'fraud at the Max
Delbrück Centre for Molecular Medicine in Berlin;
- At the same time (13 September 2001), Nature revealed a number of
shocking cases of journal reviewers'theft of ideas;
- The Times Higher (27 April 2001) divulged that at least 19 review
articles published in the highly esteemed New England Journal of
Medicine had been written by researchers who had secret financial
links to the pharmaceutical companies that had brought the examined
medicines on the market;
- At a recent conference of the Office of Research Integrity (ORI), a
unit within the American government'
s Department of Health and
Human Services, a number of case studies were presented, including
the dramatic case of the Research Triangle Institute in North Carolina
where there had been a veritable '
epidemic of falsification'
; employees
had simply fabricated whole batches of data;
- Recently, Nobel Prize winner Rolf Zinkernagel'
s Institute of
Experimental Immunology at the University of Zürich was accused of
manipulating data (Nature 20 February 2003);
- The New England Journal of Medicine had to withdraw a submitted
article because a number of the co-authors were unaware that "their"
article had been submitted,
- Earlier this same journal had described how the pharmaceutical
industry lobby placed undue pressure on researchers who were
intending to publish data that it found unwelcome (Deyo et al., 1997).
The above is a selection from the generally known cases of scientific
misconduct, but the fear that far more fiddling with research data
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occurs unnoticed, does not, unfortunately, seem unfounded. Three
years ago, an issue of Nature (vol.418, 8 August 2002) discussed a
report that the American Institute of Medicine (IOM) had just released
and that specifically dealt with scientific integrity and scientific
misconduct. The IOM also noted that fully-fledged cases of scientific
misconduct are rare, but that smaller lapses often go unnoticed: fudging
a control here, deleting a messy data point there. But the IOM warned
that what might appear to be minor violations of integrity, will have
bad long-term consequences. It called for research institutions to take a
more active role in creating an environment in which misconduct will
not occur.
Causes of misconduct include pressure from powerful institutions or
persons (governmental or church leaders), economic and financial
motives (lending an ear to industrial sponsors, the risks associated with
contract research), and the scientists or scholars'ambitions and vanity.
Given the pressure on researchers to produce publishable output and to
show (preferably spectacular) results, a present-day growth of misconduct is certainly more than likely.
As far as the prevention of misconduct is concerned, one may
consider corrective measures (punitive measures, sanctions), or preventive measures (procedures, regulations, precepts, whistleblowers,
ombudspersons), but most important is the development and fostering
of a scientific conscience, and a proper sense of values and standards.
What role do Academies play
What role could academies of sciences and humanities and umbrella
academy organisations, such as the All European Academies, play in
this matter? After all, academies have an important advisory role.
Moreover, the ethical issues in general, and most certainly the problems
concerning scientific misconduct, are of real concern to the academies.
At ALLEA'
s General Assembly in Prague in 2000, I reported on a
modest survey of ALLEA members that addressed these problems.
Four questions were asked: Is scientific misconduct a serious and
growing problem in your country? Is there a formal procedure or
protocol to deal with these problems in your country (the role of the
Academy?)? Is there a need for a prescriptive code of ethical conduct,
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or good manners in science? What role could ALLEA play in these
matters?
The reactions varied, but in general scientific misconduct was seen
as a growing concern. Often there was no official procedure or
protocol, and the leadership of the relevant institute handled the matter.
Sometimes academies were involved in an advisory or evaluative
capacity. The general reaction to the question on the need for a code of
conduct was affirmative; in certain cases such a code was already
available. Almost all ALLEA members (with the exception of one or
two who only acknowledge the problem as a country-specific matter
and not a universal one) welcomed the idea of ALLEA taking some
initiative or role in the further development or promotion of a '
code for
good manners in science'in Europe.
Many academies have already developed such a prescriptive set of
rules, a code of conduct and/or a procedure for handling reported cases
of misconduct. The NAS publication On being a scientist (1995, sec.
ed.) is both well known and well written. In 1998, the Deutsche
Forschungs-Gemeinschaft issued Proposals for safeguarding good
scientific practice as a reaction to a disturbing case of collective fraud.
In December 2000, the European Science Foundation issued a policy
briefing on this issue under the title Good scientific practice in research
and scholarship in which, among others, it was recommended that:
- National academies should draw up national codes of good scientific
practice in research and scholarship where these do not yet exist; and
- National academies should initiate discussions on the most appropriate national approach to procedures for investigating allegations of
scientific misconduct, whether by means of an independent national
body, formal procedures at each university and research institution, or
by other means.
It should be clear that this does not only concern purely national
problems, although culture and traditions, as well as legislation may
have an influence on the way these problems are handled in practice.
The issues in question are, however, generic and universal, and also
need an international approach. This is why I have urged (intermediate)
international Associations of Academies, such as ALLEA, USNAS, the
Federation of Asian Scientific Academies of Science, the African
Academy of Science and others to become actively involved in the coordination of the various approaches undertaken nationally in co-
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operation with world-wide organisations such as IAP, ICSU, TWAS
and UNESCO. In fact, they can play a role by specifically:
- placing the issue of misconduct on the agenda,
- providing individual national academies with information and advice,
- co-ordinating national activities internationally with a view to alignment around common principles (although not disregarding differences
of opinions and legal traditions between states), and
- dealing with misconduct in international research projects.
In this vein, ALLEA has tried to take up responsibility for the coordination at a European level, without this implying that uniform rules
and procedures need to be developed for all European countries.
ALLEA adapted a recommendation by the Royal Netherlands
Academy of Arts and Sciences (Notitie wetenschappelijke integriteit,
KNAW, 2001), translated it into English and has offered this
'
Memorandum on Scientific Integrity'for the perusal of all ALLEA'
s
member academies (ALLEA et al., 2003). This Memorandum urges the
founding of a National Committee for Scientific Integrity (NCSI) that
can serve as an advisory board, or a science court of appeal when the
(primarily responsible) institute or university'
s settlement in respect of
the violation of scientific integrity is found to be unacceptable to one of
the relevant parties. In The Netherlands, such a body (LOWI) has been
founded by the Royal Academy in close consultation with the National
Science Foundation (NWO) and the Association of Universities
(VSNU). It is not ALLEA'
s intention to have other European countries
copy this formula exactly, but by offering this model, it aims to
stimulate the discussion on the most desirable approach and to point out
the potential helpful role that Academies of Science could play.
Furthermore, it aims, if possible, to co-ordinate a European approach to
the phenomenon of scientific misconduct that can be so detrimental to
science.
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Europe as a Knowledge Society
Pieter J.D.Drenth *
Europe of Knowledge
There is a general agreement among experts that the knowledge base of
Europe is its richest resource. Consequently, Europe’s economic and
social future depends on the careful development and exploitation of
this base. Stimulation of the latter is an important means to become a
winner in a world-wide knowledge-based economy.
In this light it is encouraging to see that at the beginning of this
century the European Commission and the European heads of state, at
their meetings in Lisbon and Barcelona, have formulated the objective
of increasing European R&D expenditure from its current 1.8 to 1.9 %
of EU GDP to 3% of GDP by the year 2010. During the last 4 years the
European Commissioner for Research Busquin has stimulated
European scientific collaboration and performance by defining the
conditions and objectives of the European Research Area and by
developing the so-called Framework Programmes into its most
significant incentive system. On the 6th of April 2005 the European
Commission made public the plans for a new EU research programme
for research, technological development and demonstration activities in
its Proposal for the 7th Framework Programme, under the title '
Building
the Europe of Knowledge'
. The plans and propositions have been neatly
arranged around four themes: co-operation, people, ideas, and capacity.
All European Academies (ALLEA), the European Federation of national Academies of Sciences and Humanities, has taken the liberty of
writing an extensive response tot this proposal with the title '
Investing
in Knowledge in Europe'
, some elements of which will be incorporated
in the present paper.
Nowadays, there is ample evidence that there are constraints on
achieving the, admittedly ambitious, Lisbon goal of becoming a world
leader in research and development. This is, among others, due to the
*
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absence of systematic European-wide competition and the absence of
basic research funding across the European Member States. Although
in terms of quality of higher education and quantity of output Europe is
still on a par with the US and certainly with Japan, there are indicators
of a relative decline. The number of frequently quoted publications, the
number of Nobel prizes and other prestigious awards, the ranking of
universities, the net outflow of human resources in science and
engineering draw anything but a rosy picture on the state of affairs in
science (and in particular in medical and life sciences) in Europe as
compared to the USA and, in some respects even to some of the Asian
countries. This is the more true if we consider the changes over the last
decades. We often hear the statement that the available knowledge in
Europe is sufficient and that we only need better translation into
technological applications. The second part of this view is correct, but
the first part not any more. We need more and better research as well as
a more adequate utilisation of this knowledge.
It is therefore laudable that the European Commission has asked for
a substantial increase (in fact a doubling) of the research budget in the
coming Framework period, a request that is supported not only by the
entire European scientific community (as is to be expected), but also by
the European Parliament and the European Parliament’s Committee on
Industry, Research and Energy. Such an increase is seen as an important and necessary condition for the strengthening of European research
capacities and for bridging the gap between RTD and innovation,
which will help to achieve the EU’s aspired global leadership in science
and technology
Collaboration
Of course the bulk of R&D in Europe is and remains to be sponsored
by national funding. The current Framework R&D spending accounts
for less than 5% of all EU public R&D expenditure. It would clearly be
unwise and contradictory if the increase in EU funding for research
were to be counterbalanced by a reduction in national support for
research in the Member States. Of course, the principle of subsidiarity
prevails also in the support for R&D. The European budget has to be
spent on activities at the European level, that have European added
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value. This added value has to be found in collaboration, coordination
and true European competition. A few words on collaboration first.
There are several reasons why we should collaborate more than
before. Originally the argument of the European Commission in
supporting the collaboration in research was rather pragmatic/
economic. It was argued that Europe needs to strengthen its competitive
position worldwide and especially relative to the United States and
Japan. As indicated above, the quality of European education and
research can indeed compete with the United States. However, we have
also seen that due to fragmentation and duplication, and due to a lack of
real European-wide competition for top level research funding
Europe’s relative com-parable position is being challenged at present.
Moreover, Europe falls really short if one looks at how effectively all
that knowledge and insight are translated into industrial applications,
patents and other forms of technological utilization, when compared
with the United States and Japan. The translation of scientific research,
so crucial for economic innovation, is truly lacking in Europe. The
difference in output in terms of industrial development is
uncomfortably large and still growing; and increased cooperation and
harmonization are needed.
In the meantime the European Commission has taken a broader
view, and defends collaboration on a variety of valid grounds. Indeed,
quite a few different arguments for the need for collaboration can be
brought to the fore.
The first argument is that many of our highest priority issues have a
truly international character. One cannot study environment, infectious
diseases, transportation, trade, migration or economic recession from a
purely national perspective. We have to collaborate to get a full picture
of many pan-European policy issues, be it climate change, the effects of
migration and the presence of minorities on the national social system
as well as the European civic society, the effects of viruses and infectious diseases because of the greater mobility of the citizens, energy and
the possible use of nuclear power, the need for vaccination against live
stock diseases, genetically modified food or other topics that have an
international character but are at the same time controversial and
difficult to meet with agreement.
Secondly, only at a higher (e.g. EU-) level of aggregation can
research create the required critical mass that individual countries often
fail to achieve. In the smaller countries it is not always easy to find the
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top-level researchers in sufficient quantities. If one can cross the
national border the chance of composing successful groups is of course
much higher.
Thirdly, collaboration helps to create and to enhance research skills
and knowledge in a wider Europe by bringing junior researchers from
different regions in contact with cutting edge research, and thus
improve the European research capacity. This, for instance, has been
the secret behind the success of the EC’s Madame Curie programme.
Fourthly, national funding alone often falls short of what is needed
for many of the mega-programmes and only combined efforts can
provide the necessary infrastructure and means. The co-ordinated
analysis of Europe’s needs in terms of infrastructural facilities as well
as the Road Map developed by the European Strategy Forum on
Research Infrastructure (ESFRI) should be seen as a welcome step
towards co-ordinated development of an infrastructure of European
interest. Here we have another reason to support an increase in EU
funding: it will also stimulate the further (badly needed) private
investment in research in Europe.
Fifthly, international collaboration stimulates improved integration
of the currently often fragmented and duplicating research in the
various European nations, and to the co-ordination of national
strategies. Moreover, it leads to a much wider dissemination of results
than is realised with respect to national research.
And last but not least, there is a moral obligation for Western,
economically more advanced countries to strengthen the R&D capabilities of economically less-advantaged countries, including a number
of (central and eastern) European countries. This obligation certainly
applies to the economically really deprived countries such as is often
found in the third world. In the long run, such collaboration is the best
precondition for peaceful coexistence and an economic balance of the
world, and thus beneficial for all.
The message is clear: scientists and scholars in Europe must
cooperate, and the institutions that have responsibility for the
promotion of research, such as the national academies (and a fortiori
Associations of National Academies, such as ALLEA), have to encourage, and where possible, facilitate such collaboration.
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Basic or applied?
There is another persistent misunderstanding, that there is enough basic
research in Europe, and that we only need more applied research. In
fact, the European Commission’s Framework Programmes so far have
always favoured more targeted research at the cost of more fundamental, investigator driven research. It is only in this 7th FP that room is
created for specific cutting edge, science driven research. Let us have a
closer look at this distinction in the light of our discussion.
First of all it has to be said that the distinction between basic and
applied research is less clear-cut than is often suggested. There is a
great deal of overlap between the two spheres, and many emerging
fields of science and technology (for instance information and cognitive
sciences, nano- and biotechnology) embrace significant elements of
both. It is increasingly difficult to identify parts of sciences that do not
affect technology, or that are not themselves affected by technology. In
this light we have sympathy for the proposal of the European
Commission’s High-Level Expert Group on ‘Maximising the wider
benefits of competitive research funding at European level’ in its recent
report ‘Frontier Research: The European Challenge’ (EC Office SDME
01/38) to use the term ‘frontier research’ to reflect research that stands
at the forefront of creating new knowledge and developing new
understanding. This can refer to both basic and more problem oriented
research.
Methodologically, too, there is nothing wrong with what generally
has been seen as applied research: it follows the same rules and
standards as basic research, and has quite frequently resulted in
important theoretical scientific breakthroughs. But there is a difference
in orientation. Science always starts with curiosity, the wish to know
the causes of and reasons for observables and the desire to find
scientific explanations for what is not yet understood. In fundamental
research, these unanswered questions present themselves in experimentation, reflection and scientific discussions; they are science generated
and conclusion oriented. In applied research these questions are offered
by practical problems in industry, society or government. Its origin as
well as its goal is therefore different, it is problem induced and solution
oriented.
Now, it is self evident that the fruits of free, science driven research
are the augmentation and enrichment of our body of knowledge. In fact,
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in these fruits we deal with an independent and indisputable value of
science, its intrinsic relevance. Fundamental research, be it in sciences
or in the humanities, augments the general body of knowledge, which is
an intrinsically valuable and precious quality of civilisation, and an
essential condition for the creation of the next generation of scientists.
Through its scientific enlightenment of the general public, it can even
be regarded as an important instrument with which to develop and
strengthen a society’s intellectual defensibility and democratic foundation.
But I would like to submit that science-driven research is essential
also for the stimulation of economic growth and social welfare. It is
indeed a misconception that fundamental, science-driven research only
serves the academic goal of augmentation of knowledge, and that it is
not auxiliary to, let alone pre-conditional for important technological
and industrial innovations. Many striking examples can be given to
prove this point, although it often did, admittedly, take some time
before certain discoveries reached the practical application stage:
Maxwell’s groundwork on the transmission of electronic waves resulting in Marconi’s telegraph some decades later, the development of the
fundamental Radon theory that lead to computer topography (60 years
later!), modest 1920’s polymer chemistry eventually being applied in
the plastic manufacturing, fundamental physiological research that lead
to significant innovative pharmaceutical remedies, the invention of the
transistor finding its use in the semiconductor area, and – to give a
striking recent example - the development of a device with which to
exchange large data files by a few physicists working at CERN, thus
sowing the seeds of the World Wide Web, which is mainly responsible
for the information and communication branch’s enormous prosperity
…. they are all significant cases in point. As mentioned, Europe’s
economic and social future depends on the careful development and
exploitation of its knowledge base. Innovation in a knowledge economy requires new knowledge, and new knowledge is specifically
generated by cutting edge, science-driven research. Stimulation of the
latter is an important means of becoming a winner in a worldwide
knowledge-based economy.
Of course, fundamental research is fairly unpredictable and risky if
judged by its technological utilisation. Not all fundamental research
leads to suitable applications, and technological innovations are often
unintended by-products of research (serendipity). But, as is always the
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case when dealing with the probabilities of very valuable outcomes:
one has to take some false positives for granted in order to continue
having a chance of capturing a big prize.
It goes without saying that applied and instrumental research, leading to
direct industrial and technological applications as well as strategic
research - i.e. fundamental research that supports the building of a
strong European capacity in areas relevant to Europe’s strategic needs is also indispensable for the realisation of the ambitious Lisbon targets.
In other words, we need substantial support for targeted research, and
therefore welcome the fact that there is a fair degree of continuation of
the 6th FP as far as the themes of co-operative research are concerned,
but we particularly welcome the importance assigned to frontier
research, and the proposal to create a fund for science-driven research,
as well as an agency to manage this fund, i.e. the European Research
Council.
The European Research Council
Scientists and scholars are not noted for their readiness to agree. So
much the more striking is the heartfelt agreement of the European
scientists and scholars on the value and the necessity of the promotion
of frontier research at the European level, and of the creation of a
European Research Council, an independent body run by scientists,
intending to fund research projects of individual teams on the sole
criterion of scientific excellence. Within the community of scientists
and science organisations in Europe hardly a dissenting view can be
discerned on the importance of the creation of a European sciencedriven research fund, and a science-controlled agency to manage this
fund. The principle of allowing a researcher in any European state to
compete with all others on the basis of excellence presents a new
definition of European added value and is a significant improvement on
the one used hitherto, which merely entailed the collaboration of
research teams from different European countries. This view is
officially endorsed by almost every European science organisation: the
European Federation of national Academies of Sciences and
Humanities (ALLEA), the European Science Foundation (ESF), the
association of Heads of National Research Councils (EUROHORCs),
the European Research Advisory Board (EURAB), the European
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Academies Science Advisory Council (EASAC), the European
University Association (EUA), a great many European disciplinary
societies, among others united in the Initiative for Science in Europe
(ISE), and individual member organisations like Academia Europaea,
EuroScience, the Salzburg Academy of Arts and Sciences, and others.
Not only is there quite an agreement on the principle of an ERC,
there is also great consensus that, to ensure its acceptance, integrity and
effectiveness the ERC needs to be modelled on the principles of selfgovernance, reflecting the established and well-proven model of the
National Research Councils in many countries. Recently various
European science organizations have expressed their concern about a
possible different positioning of the Scientific Council. The ERC needs
to operate as an independent body, and its governing Council of
Scientists should not be an advisory body, but needs to be integral to
the ERC in terms of policy setting, and decision making.
In our view the ERC has to dispose of a budget that is commensurate
with the socio-economic expectations; it should be of the order of the
budget of the larger national research councils (i.e. between 1.5 and 2
B. € per annum). For comparison, the annual budgets in the USA of the
National Science Foundation (5 B.$) and the National Institute of
Health (28 B.$) indicate what it takes to make a continent-wide impact.
It is the strong opinion of the scientific community in Europe
(including the representatives of the newly acceded countries) that the
ERC’s objective of furthering European top quality research should not
be diluted by other, however laudable, goals, such as researcher
mobility and the development of the scientifically weaker regions in
Europe. In line with this we agree with Commissioner Potocnik’s
position that frontier research funds should not be used for solidarity
purposes. At the same time a-specific measures should be taken (in
particular the use of the solidarity instruments for RTD purposes) to
ensure that these countries would be able to gain from Western
European countries, and in due course draw level with the rest of
Europe.
Science in Society
A final observation with respect to another aspect of science and
technology that has become quite conspicuous in recent discussions.
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The latest results of the Eurobarometer (2005), a European survey of
attitudes and opinions, showed a disturbing finding: many Europeans
consider themselves poorly informed on issues concerning science and
technology, resulting, as is suggested, in a more sceptical perception of
science and technology. This is particularly found among women, older
people and those with a lower level of education. With respect to
ethical concerns, we see the classical paradox: on the one hand people
express fear of scientists, whose high degree of knowledge may make
them too powerful, and also harbour concern that scientific research
could cross ethical boundaries, while, on the other hand, they want
scientists to work freely without the fear of risks and potential dangers
slowing them down, since they believe that scientific progress will be
beneficial for their present and future life.
Not all criticism against science is objectionable. Some of the
captious questions posed to present day scientists are amendable to
reason and it is not beyond dispute whether Homo Sciens, who has
appropriated much of the divine power of the time, is capable of
handling that power in a responsible manner.
It is here that insufficient and unfair communication about research
and its results come home to roost (see also Drenth, 2005). Some
researchers focus too emphatically on the policy and practical
implementations of their research, also when this is not warranted.
Other scientists give their opinion on political and social issues,
wrongfully suggesting that their words are scientifically justified, while
there may be no empirical evidence available, or not at their disposal
(for instance, because it is not their field of expertise). Others again
claim too much success and promise results too quickly in order to
acquire financial support for their research, to obtain public honour, or
to secure an appointment or promotion. Sometimes the public is simply
misled for political reasons: the general and unjustified resistance
against genetically modified food, or against nuclear fission are cases in
point. Scientists should never let themselves be misused for political
purposes. There is a case to be made that wrong communication about
research is always harmful. It creates too much hope (particularly in
connection with medical research), and, sometimes, unjust fear
(technological and information developments). And, if the research
results fall short and fail to fulfil the claims, they boomerang on science
in general.
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The FP7 proposal envisages ‘Science in Society’ actions taking place
along three lines: (1) the embedding of the theme throughout the 7th
Framework Programme (through the introduction of social/ethical
themes and communication strategies in the content and operation of
the FP’s various components), (2) defining of and focussing on a
number of core themes at the interface of science and ethics, and (3) the
co-ordination of national programmes and policies tailored to
social/ethical issues in science and technology.
ALLEA considers this a fruitful and effective approach. It
particularly wants to emphasise the importance of embedding a
social/ethical view in regular projects and programmes. The objectives
of ensuring public confidence in European research and its applications, of strengthening the scientific workforce and providing better
career opportunities in science, as well as the development of trust in
and appreciation of science can best be achieved through the integration of ‘science in society’ throughout the 7th Framework Programme, and not (only) by focussing on underpinning research with a dedicated budget, although the latter can, of course, be ill spared.
It is clear that the FP7 intentions to further public awareness through
the dissemination of scientific information, an honest dialogue with the
general public, the promoting of a scientific and educational culture in
Europe, and placing responsible science at the centre of policy making,
are actions that have a high Community added value and that could be
important stimuli for the greater acceptance of science by society.
References
ALLEA (2005). Investing in knowledge in Europe. Amsterdam:
KNAW/ALLEA.
Eurobarometer Reports (2005). http://europa.eu.int/comm/public_
opinion/index_en.htm
Drenth, P.J.D. (2005). Science communication, a vital necessity.
STEPS: the 7th Olympiad of the Mind, Paris, May 21-22, 2005 (in
press).

114

Section II

Representations and Communication

115

116

Investing in Knowledge in Europe

Reflections of ALLEA on the Proposals for the
Seventh Framework Programme 2007 - 2013 of the
European Commission
Preface
This brochure contains a response of All European Academies
(ALLEA) to the European Commission'
s recent proposals for the
Seventh Framework Programme. All European Academies is the
European Federation of 52 National Academies of Sciences and
Humanities, representing 39 countries in the wider Europe.
An earlier draft of this response has been discussed at ALLEA'
s
Steering Committee meeting in Tallinn, Estonia on April 15, 2005. The
amended draft has been sent to ALLEA'
s member Academies for
reactions and comments. The reactions were, without exception,
assenting. Yet quite some comments and further suggestions have been
submitted, which have been incorporated in the final version as much
as possible. We may claim that the present exposé fairly reflects the
views of ALLEA'
s membership.
We hope that ALLEA'
s views on the Seventh Framework proposals,
as articulated in this reflection, will find their way into a broader
discussion on the EC'
s Framework proposals, and may contribute to the
requisite discussion on the future development of science and
scholarship in Europe.
Amsterdam, 15 June 2005

Pieter J.D. Drenth
President ALLEA
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Executive Summary
The knowledge and the skills bases of Europe are probably its richest
resource, but they need to be carefully developed and exploited if they
are to provide an important and necessary stimulus to Europe'
s growth
and development. Much of the funding for the development and
exploitation will continue to be found locally, but there is a need to
coordinate and develop Europe-wide competences if the knowledge
base is to achieve its potential. In general, we believe that the proposals
for FP7, as set out in the recent draft communication, are a major step
forward in this programme'
s catalytic role. In particular, ALLEA
strongly supports the proposal to double EU research funding and the
longer-term nature of the programme. ALLEA also welcomes the
proposals relating to the European Research Council, the continuation
of a number of successful elements from the previous Framework
Programmes, as well as the plans to bring a number of changes and
improvements into force as suggested by both participants and experts.
In agreement with almost all individual and institutional representatives of the scientific world in Europe, ALLEA strongly supports the
proposal to stimulate excellent frontier research by creating a European
Research Council tasked with supporting investigator-driven fundamental research of the highest quality in a strongly competitive mode,
with applications evaluated by international peer review. ALLEA
agrees with the view that an exclusive emphasis on scientific quality is
a sine qua non for the promotion of top-level research in Europe, and
that these frontier research funds should not be used for solidarity
purposes. It is ALLEA'
s opinion that to achieve the latter, solidarity
funds (structural fund, cohesion fund) should be used by reserving a
certain percentage for RTD purposes.
The stimulation of (young) scientists and scholars'mobility, as
provided for by the Curie scholarships, has been a great success. The
continuation and further strengthening of this individual support are
encouraged. ALLEA is pleased to see that a number of useful suggestions are made to make Europe more attractive for non-European
researchers. It reiterates further ideas in this respect, as suggested in an
earlier communication to the Commission.
ALLEA is happy with the vision of relying on a coordinated analysis
of Europe'
s need for large infrastructural facilities and a Road Map for
further developments, as unfolded by ESFRI. However, ALLEA would
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also like to draw attention to the smaller investments (distributed
communication structures, electronic libraries and archives, databases,
survey-systems) that are, nevertheless, often still beyond a single
country'
s reach.
Further work clearly needs to be done regarding the level of funding
that should be provided for successful grant holders from the ERC.
Furthermore, the sustainability of the academic research base needs to
be reconsidered for activities elsewhere within the Framework
Programme. ALLEA would find it regrettable if excellent research
groups in Europe were prohibited from participating in the programme
due to a lack of matching funds, or if the arrangements jeopardised the
participating universities'finances.
The FP participants complained widely about the demanding and
long procedures required by the previous Framework Programmes for
the submission of project proposals as well as the rigid regime and
cumbersome administrative control once they had been accepted.
ALLEA believes that the recommendations to simplify these
procedures are essential, but believes that there is merit in introducing a
general two-stage process of submission and evaluation, so that the
energy and effort required for the application are more reasonably
balanced with the rate of success. ALLEA also welcomes the intention
to introduce general mid-term reviews.
As far as the proposals for cooperative activities are concerned,
ALLEA by and large agrees with the proposal to continue many of the
themes that were carefully selected in the previous FP. However,
ALLEA believes that the arrangements for FP7 should more overtly
encourage an inter- or multidisciplinary approach. Secondly, ALLEA
finds the proposed elaboration of the Socio-economic Sciences and
Humanities rather restricted and meagre. It therefore believes that there
are advantages to splitting this '
Cooperation'theme into two separate
sections: '
Behavioural and Socio-economic Sciences'and '
Humanities
in Europe: Understanding Culture and Civilization'
.
The continuation of the new FP6 instruments Integrated projects and
Networks of excellence is supported, but more clarity is needed
regarding their nature and criteria as well as their distinctiveness in
comparison to some other FP activities. Furthermore, the impression
that large and long-term projects and networks are specifically
preferred should be corrected. More flexibility and adaptation to
external circumstances should be allowed.
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The successful ERA-NET scheme, which commenced under the FP6
regime, should be continued and further strengthened. Given its success
and advantages for the National Research Councils, the ERA-NET+
proposals deserve endorsement. ALLEA assents to EU financial
support being offered to European intergovernmental research organisations if their research is beneficial to the European Union.
If the major challenges to countries or regions' technological
developments were defined well, if sufficient political support were
given, and if a constructive collaboration between industry and
academia could be realized, the proposed Joint Technology Initiatives
could become successful enterprises, particularly to encourage
industrial involvement in and funding for R&D.
The promotion of a scientific and educational culture, the furthering
of public engagement through dissemination of scientific information,
an honest dialogue with the general public through non-scientific
media, and placing responsible science at the heart of policy making
are crucial conditions to enable science and society to progress in
harmony. ALLEA supports the activities as proposed in the '
Science in
Society'programme in this respect and welcomes the over-proportional
increment of the funds reserved for this programme, which is fully
justified.
The present FP7 proposal does not deal extensively with the subject
of intellectual property. However, ALLEA does want to bring this
subject, which is of vital importance for the development of European
science, to the fore, and repeats a number of concerns and
recommendations with respect to the IPR system in Europe. In this
reaction, ALLEA and its member academies once more warn against
the further erosion of academic norms and the tightening of IP
legislative frameworks to the detriment of the academic enterprise.
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Introduction
On the 6th of April 2005, the European Commission made public the
plans for a new EU research programme in its Proposal for a '
Decision
of the European Parliament and the Council, concerning the seventh
framework programme of the European Community for research,
technological development and demonstration activities (2007 to
2013)'
. The proposal for a Council Decision is titled '
Building the
Europe of Knowledge'
, and the political context and objectives are
formulated in the Commission'
s Communication, titled '
Building the
ERA of knowledge for growth'
. A great many ideas and plans that have
been discussed by the Commission in its interaction with the scientific
community in Europe during the last few years have been given shape
in this Framework proposal. All European Academies (ALLEA), the
European Federation of national Academies of Sciences and
Humanities, welcomes the opportunity to reflect on this proposal, and
takes the liberty of offering its observations for further consideration.
In this response, ALLEA will formulate a few critical observations
on the proposed FP7. It will concentrate its comments on a number of
separate topics dealt with in the four themes, namely co-operation,
people, ideas, and capacity; themes around which the plans and
propositions have been neatly arranged. We will deviate somewhat
from the exact sequence of these topics in the proposal, and develop a
line of thought that reflects the academies and ALLEA'
s primary
concerns and responsibilities. We will also refrain from commenting on
issues that are not of primary interest and relevance for ALLEA and its
member academies.
General observations
Funding of fundamental and strategic research
In general, ALLEA strongly approves of the Commission'
s ambitious
proposal. ALLEA has always endorsed the view of a great majority of
the players in the European science arena that support for research
should be strengthened at the European level, that this would have an
important impact on Europe'
s research capacities and capabilities, and
would contribute significantly to Europe'
s competitiveness, social wel-
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fare and sustainability. Knowledge is Europe'
s richest resource, and the
concerted efforts to exploit this resource, as is proposed in FP7, will
indeed provide a strong impetus for Europe'
s further growth and
competitiveness.
ALLEA and its member academies have a particular responsibility
and expertise in the areas of fundamental research and the education
and training of researchers. As will become clear in the more specific
discussion below, the treatment of these two areas - fundamental
research and people issues - have been closely followed and carefully
analysed by ALLEA. Obviously, ALLEA welcomes the support for
fundamental, investigator-driven research in all scientific, scholarly and
technological domains, including social sciences and the humanities,
that is expressed in this part of the proposal. Fundamental research has
to be supported for two important reasons: In the first place because
research, be it in sciences or in the humanities, leads to an augmentation of the body of knowledge, which is an intrinsically valuable and
precious quality of civilisation. Moreover, such an augmentation has an
important educational impact with respect to the next generation of
scientists as well as the broader community. The scientific enlightenment of the general public can, in fact, be regarded as an important
instrument with which to develop and to strengthen the intellectual
defensibility and the democratic foundation of a society. This is what
can be called intrinsic relevance.
But there is also a second justification for supporting research: and
that is, of course, its instrumental relevance, its undeniable contribution
to the economic and technological development and social welfare of a
society. ALLEA fully agrees with the Commissioner'
s views that the
stimulation of research and development is one of the crucial conditions for the realisation of the Lisbon objectives. Europe will only
achieve competitiveness and leadership on the global market if it takes
the lead as a knowledge economy and society. The development of
knowledge - and especially new knowledge - is a sine qua non for the
future of Europe.
In this respect ALLEA concurs with the views of the '
Ormala Panel'
(2005), which reviewed the current and previous Framework
Programmes, that these programmes have corrected some of the
deficiencies of the European RTD landscape, have contributed
positively to Europe'
s research and innovation, and that the European
Union as a whole should invest more in RTD to respond appropriately
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to the challenges to maintain and build on this success. These views are
also supported by the report of the High Level Group, chaired by Wim
Kok (2004), on the mid-term evaluation of the Lisbon process that
recommends, among others, a substantial investment in R&D and in
education and training, dictated by the need for Europe to become more
attractive for researchers and scientists. ALLEA therefore welcomes
the continuation of the programme, and endorses many of the ideas and
suggestions for improvement put forward in the draft proposals for the
7th Framework Programme. It further notes with approval that quite a
few of the laudable aspects of the previous programmes have been
continued, and that a number of objections to and obstacles in these
programmes, including many of those reported in the Marimon Report
on the effectiveness of the 6th Framework Programme'
s new
instruments (2004), have been defied.
It should be recognised that the Framework Programme, particularly
the strategic cooperative component, is directed at supporting significant European policy issues and at developing the EU economy in its
widest sense. ALLEA endorses the inducement offered to research with
an international (in this case, in particular, European) collaborative
character in view of the trans-national (EU-level) approach'
s added
value. Solid arguments can be advanced for this added value:
(1) Firstly, many of our highest priority issues are international in
character. One cannot study the environment, infectious diseases,
transportation, trade, migration or economic recession from a purely
national perspective. We have to collaborate to get a full picture of
many pan-European policy issues.
(2) Secondly, only at a higher (e.g. EU-) level of aggregation can
research create the required critical mass that individual countries often
fail to achieve.
(3) Thirdly, it helps to create and to enhance research skills and knowledge in a wider Europe by bringing junior researchers from different
regions in contact with cutting edge research, and thus improving the
European research capacity.
(4) Fourthly, national funding alone falls short of what is needed for
many of the mega-programmes and only combined efforts can provide
the necessary infrastructure and means. Moreover, an increase in EU
funding will also stimulate the (badly needed) private investment in
research in Europe. It cannot be denied that a very important challenge
facing Europe in the area of research is to increase its private sector
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R&D. The level of expenditure on industrial research in Europe is
much lower that in the US, and in Europe far fewer industrial
researchers are employed than in the US. In most newly ascended
countries specifically, private R&D expenditures are low and need a
significant boost.
(5) Fifthly, EU support stimulates improved integration of the currently
often fragmented and duplicating research, co-ordination of national
strategies, and a much wider dissemination of results than is realised
with respect to national research. In the US, the main source of public
funding is federal; in Europe, national funding still exceeds central EU
funding by a factor greater than fifteen. Of course, Europe and the US
cannot be fully compared on this point. Europe has a complex pattern
of policy-making and funding of academic research and it is important
to recognise the appropriate level (region, member state, EU) of
funding as well as the important principle of subsidiarity. A right
balance and proper complementarity between EU and national funded
research have to be sought. Nevertheless it cannot be denied that this
complex pattern has harmed Europe'
s position.
(6) Finally, Europe needs to strengthen its competitive position
worldwide. The differences in the effective use of knowledge in
industrial application and in output between Europe and, for instance,
the United States and Japan are uncomfortably large in terms of
economic and industrial development and still growing. Increased cooperation and harmonisation are badly needed.
In view of these strong arguments regarding the importance of EU
intervention in research funding both for fundamental research and
cooperative strategic research in Europe; the significant enlargement of
the number of potential participants in the 25-member-state Europe; the
urgent need for new research, and the far too high a percentage of
rejections - even of research proposals judged to be very good - under
the previous Framework Programmes, ALLEA wholeheartedly
supports the proposal to double the EU research funding. The
Commission'
s proposed increase in the research budget - strongly
endorsed by the European Parliament (Research Europe, 3 February
2005) and the European Parliament'
s Committee on Industry, Research
and Energy (Cordis, March 2005) - is an important and necessary
precondition for the strengthening of the European research capacities
and for bridging the gap between RTD and innovation, which will help
to achieve the EU'
s aspired global leadership in science and technology.
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Administrative control and procedures for application and review
In this section we make some observations on the procedures for
application and review in the previous Framework Programmes and in
the forthcoming one. It is indeed an important and laudable plan to
make the operation of the Programme more attractive to participants. In
the past, they have complained that procedures are too long and
cumbersome as well as too inflexible to accommodate changes in the
scientific environment during the execution of the projects. Rules for
handling sub-contracting have been applied too rigidly, and the
auditing costs are sometimes prohibitive. Systems for calculating and
controlling the financial contributions have been complex, the language
jargonese, and the forms and explanatory documents difficult to
understand. This is particularly true for smaller research groups, for
younger, less established institutes, and the researchers from the new
Member States. Participating researchers and institutes have always
preferred more forfaitary instead of cost-based funding as well as ex
post accounting rather than ex ante control. Participants in the FPs
welcome grants with few bureaucratic strings attached and enough
flexibility to allow them to react adequately to required changes. To
date they have also found the requirements for preparing and
submitting proposals too complex and demanding, given the slight
probability of acceptance. In view of these complaints, ALLEA is
happy with the Commission'
s intention to enforce administrative
simplification in respect of FP7.
ALLEA particularly concurs with the recommendations to simplify
the application process for research funding under the Framework
Programmes. The current single-stage evaluation process has led to demotivation of researchers, since they have to make a disproportionate
effort to prepare applications with a very slight probability of success.
A two-stage process, with the submission of a short description of the
research'
s intentions and objectives in the first phase, and a more
elaborate application for selected proposals in the second phase (with at
least a 1:3 chance of success), will be more efficient and less
frustrating. It has to be recognised that a two-stage evaluation process
runs the risk of requiring more time, which will require strict
monitoring of the review process.
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ALLEA also endorses a regular '
mid term'peer review, on the basis of
which projects with little likelihood of success should be terminated,
allowing the funds to be spent on new and more promising proposals.
A special word on the equal matching requirement: In principle,
matching cannot be faulted; it stimulates an institute'
s active involvement and ensures that it provides serious support. It is obvious,
however, that institutes and universities in Europe greatly diverge
regarding the availability of matching funds. It would be deplorable if
excellent research groups in Europe were prohibited from participating
in the programme purely on financial grounds, and their places taken
by less excellent groups that do have access to such matching
institutional funds. A general increase in the percentage paid by the EC
would probably be considered fairer than a differentiated matching
system.
Finally, ALLEA expresses the hope that the EC rules regarding the
rotation of public officials within services will not be applied too
strictly in the case of Scientific Programme Managers. This would have
a negative effect on the required in-depth knowledge of the scientific
fields, and on the continuity and fairness of both the allocation decisions and the follow-up measures.
Frontier Research
Fundamental research
In the foregoing, support for scientific research as justified by its
intrinsic as well as contributive relevance was defended. However, one
would be mistaken in regarding this distinction as similar to that
between fundamental and applied research. Fundamental, sciencedriven research is indispensable for the development of new
knowledge, which not only has an intrinsic value, but can also lead to
important industrial innovations, to breakthroughs in the technological
or societal applications, and to economic growth and increased well
being, sometimes directly, sometimes quite some time later. In an
economy that is expected to become more and more knowledge based and that is the case in the EU-countries - support for cutting edge
research is a sine qua non for growth. Fundamental research clearly
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plays a role in underpinning the development of innovation in
European business and public services.
ALLEA assents to the two distinct ways of supporting fundamental
research in the proposals for FP7: Firstly, to support the best European
research teams with the aim of achieving a higher impact on world
class research (as is proposed by the foundation of an ERC). No
requirement for international collaboration is stipulated; it is the quality
of the proposal that is the deciding factor. Of course, top class research
teams are already internationally oriented and will already have
attracted international researchers in their own right. Secondly, to
support the building of a strong European scientific capacity in areas of
relevance to Europe'
s strategic needs. International collaboration is a
prerequisite for most of these research endeavours, both to achieve the
highest quality and with a view to economy of scale. ALLEA generally
concurs with the proposals for the advancement of strategic research
with respect to themes in European science and technology that need to
be strengthened in order to address the economic and social challenges
in the Europe of tomorrow. ALLEA is also happy with the room given
to attempts to answer more fundamental questions in these cooperative
research programmes. In the section European Cooperation - Themes
below, we will expound the evaluation of this aspect of the FP7
proposals.
At this point the need to recognise universities' place in this
development of a European capacity needs to be stated. The continuity
of the scientific discourse appears to its full advantage in a dialogue
with the next generation. The relevance of science is strongly related to
its educational mission: the transmission, revalidation and further
development of scientific knowledge in education and training, and in
the enrichment of the next generation with knowledge and insight.
Universities have developed into dynamic long-term repositories of
knowledge and it is not easy to overestimate their role in the desired
capacity building in Europe. ALLEA wishes to stress the need for
European grants for universities and university groups to be on a
sustainable basis and not to drain university resources too much.
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European Research Council
A few years ago an editorial comment in Nature (21 June, 2001)
cautioned the ERA by saying that a European Research Council is
likely to remain a stillborn vision unless there is an independent,
flexible and self-administered pan-European funding body, which unlike the ponderous Framework - can react quickly to unexpected
scientific developments. In an almost immediate compliance with this
precondition, ideas for the creation of a European Research Council
have gained momentum through the preparatory work of the European
Research Council Expert Group (ERCEG), laying the foundations for a
new European basic research policy. The ERCEG proposed creating a
fund for science-driven research first, and, secondly, an agency to
manage this fund. The principle of allowing a researcher in any
European state to compete with all others on the basis of excellence
presents a new definition of European added value and is an
improvement on the one used hitherto, which merely entailed the
collaboration of research teams from different European countries.
ALLEA has always upheld the vision that, given the widening gap
between Europe and its main global rivals in the field of science and
technology as well as the decrease or stagnation of research funding in
many European countries, a concentrated effort to develop a true and
partly re-modelled European research policy, including its funding, is
necessary. For this '
European Research'we need more than the sum of
the different national research programmes, the intergovernmental cooperation agreements (Eureka, Cost), the co-operative arrangements
within some disciplines, such as AMICA (agriculture) and CERC3
(chemistry), or the '
big science'institutes such as CERN, EMBO, ESA,
ESO, as we have at present. ERA and FP6 were important steps
forward, but remained Community instruments for which the partners'
consent was needed (art.166 Treaty of Amsterdam). Within the context
of the classic FPs, it was extremely difficult to transfer (some of the)
national resources to a European level. Moreover, the requirement of
fair participation and the acceptance of countries in collaborative
projects for formal (political?) reasons may have been useful and
defendable, given the need to build a balanced research workforce all
over Europe, and to help and train the less advantaged participants, but
did not always lead to top performance and excellence.
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According to the present draft proposal, the ERC will be created by the
European Union (and thus by the heads of state) and will be politically
accountable to the EU, but will operate as a scientifically autonomous
body, based on the advice and guidance of the European research
community. The main task of the ERC is to support investigator-driven
fundamental research of the highest quality in a strongly competitive
mode, with applications evaluated by international peer review. The
research proposal could refer to work of larger collaborating groups,
but also to that of small teams or individuals. There are no longer
requirements for international co-operation between three or more EUmember countries.
ALLEA wholeheartedly supports the creation of an ERC as is
proposed in the Draft Proposal. Naturally, ALLEA has adhered and
will adhere to its view on the ERC as a council, funded by the
European Commission, but autonomously run by scientists, supported
by the scientific community, employing scientific excellence on the
basis of peer review as the sole criterion for selection, at arm'
s length
from politics, and attempting to avoid bureaucracy by providing grants
in stead of co-financing contracts. Only when this primary objective of
furthering excellent research has been achieved, should other tasks be
considered for the ERC, such as those associated with researcher
mobility, and the development of the scientifically weaker regions in
Europe. Moreover, with respect to the Central and Eastern European
states'participation, a liberal and generous participation policy should
be adhered to; this not only for reasons of fairness and European
solidarity, but also for Europe'
s own benefit: we need to mobilise all the
scientific expertise available within its borders!
As far as the ERC'
s legal structure is concerned, ALLEA has always
emphasised two central principles: (1) accountability to the '
owners'of
the ERC in accordance with the political and financial responsibilities
that lie with the Commission, and (2) full responsibility for the total
operation as such (criteria, instruments, procedure for evaluation, and
granting decisions) being in the hands of the scientists themselves. It
was felt that this could best be realised by delegating this responsibility
to the Governing Council, which would be composed of researchers of
excellent reputation. ALLEA is glad to learn that these two principles
seem to be followed in the present proposal.
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Competition and equal development
ALLEA is aware of a possible tension between the principle of competition for excellence and that of equal development. Due to less
favourable economic conditions and sub-optimal infrastructures, many
excellent scientists in Central and Eastern European countries cannot
compete on an equal footing with their Western colleagues. After
thorough consultations with the Presidents of ALLEA'
s memberacademies from the '
accession countries'
, unanimous approval was,
however, reached for maintaining '
scientific excellence'as the sole
criterion for ERC-granted support. (See ALLEA'
s memorandum
'
Excellence and equal access to the European Research Area'
, 05
January 2004). They also agreed that scientific quality is a sine qua non
for the promotion of top-level research in Europe. We agree therefore
with the position taken by Commissioner Potocnik (Cordis: News
service RCN 23226) that frontier research funds from FP7 should not
be used for solidarity purposes.
At the same time there was also general agreement that specific
measures should be taken to ensure that these countries would be able
to gain on Western European countries and in due course draw level
with the rest of Europe. This could be realised, as was also suggested
by the Commissioner, by using part of the so-called solidarity
instruments [Structural Funds (ERDF, ESF, EAGGF, FIFG), and
Cohesion Fund]. According to the Commissioner'
s proposals for the
New Structural Funds 2007-2013, structural funding is meant to
remove the regional imbalances in research innovation, training
facilities and infrastructure. It would be meaningful if the recipient
countries could be persuaded - or possibly obliged - to reserve a certain
percentage of these funds for such RTD purposes. This is in agreement
with a recent EURAB advice (EURAB 04.037) that it is crucial to
convince recipient states of the importance of investing in R&D, and to
reserve a significant part of their revenue for this purpose. Whatever
the case, it is desirable to combine the cohesion and structural funds
with the FP7 instruments in an effort to improve the research
infrastructure in the economically less privileged European countries.
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Research infrastructures
To date, the Commission has financially supported collaboration on
increasing the infrastructures'performance, and providing access to
these facilities. The vision of a co-ordinated analysis of Europe'
s needs
in terms of infrastructural facilities is new, as is the Road Map to be
developed by the European Strategy Forum on Research Infrastructure
(ESFRI). The creation of ESFRI is an important step towards a coordinated development of an infrastructure of European interest.
ESFRI seems to be concentrating on such large-scale infrastructures
that they require governments'intervention. Examples are large and
expensive infra-structural investments such as those encountered in
natural and life sciences, but also categories that are not mega-sized,
but are still beyond a single country'
s reach, need such co-ordination
and support. Examples of these are distributed communication
structures, electronic libraries and archiving systems, social and
bioinformatics databases, systems for trans-national surveys (social
science survey, Euro-barometer) etc. Moreover, in addition to panEuropean initiatives, also regional proposals deserve attention.
Human Resources
The aim of the Commission is to make Europe attractive to the best
researchers. A major factor in achieving this goal is ensuring that
European research is excellent and is increasing its world wide impact.
We have discussed this condition extensively in the foregoing. But
there is also the need to stimulate the mobility of students and researchers. ALLEA has always strongly endorsed programmes fostering such a
mobility, providing rewarding and attractive career opportunities in
science, and attracting visiting researchers from other continents to
European institutes and universities. ALLEA regarded the Curie
scholarships in the 6th Framework Programme as one of the more
fruitful and effective attempts to overcome arrears in scientific progress
in respect of the rest of the world, in the long run. In fact, it was
distressing that so many good proposals and applications in this
programme could not be honoured. ALLEA is pleased to see that more
generous means are made available for this purpose than under the
previous FP, and welcomes the substantial budgetary increase for these
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actions. In principle, the co-funding of national and international
research programmes aiming at life-long training and career development could work out favourably, but a warning is issued against a too
rigid and too bureaucratic control. Opening some of the Marie Curie
actions for non-EU applicants as well, should perhaps be considered.
In an earlier communication to Commissioner Busquin, ALLEA had
already expressed its grave concern regarding the declining attractiveness of natural sciences and engineering to students in many European
nations. The '
High Level Group'chaired by J.M. Gago (2004) also calculated that 700.000 additional researchers would be needed for the
realisation of the Lisbon objective. ALLEA further emphasised the
importance of a number of measures that could stimulate the appeal of
the European scientific work environment and that could reverse the
present net outflow of human resources in science and technology from
Europe to the US, including:
- A substantial increase in students and young researchers'mobility
throughout Europe. Students should have the widest possible choice
across Europe. Not only does this require higher levels of funding, but
also consistent high supervision and coaching standards. In this
connection, ALLEA welcomes Educational Commissioner Figel'
s
initiative to call for three million '
Europasses'to be issued by 2010,
collating existing higher education diplomas and qualifications within a
special Europass supplement. Mobility would be further advanced if
more attention were paid to a system of European accreditation of
national diplomas and credits to improve the transparency and
comparability of such qualifications. ALLEA would support initiatives
to clarify the accreditation'
s position in the overall picture of transnational recognition within the European area. It prefers a system with
a central agreement on key principles of quality assurance, and mutual
recognition of national accreditation activities.
- Encouraging the development and implementation of programmes to
raise interest in sciences at an earlier stage in youngsters'development.
The declining interest of students in natural sciences and engineering
may also be related to the general public'
s perception that science and
engineering are a remote domain, far removed from their daily
concerns. There is, therefore, also a need to improve the level of
science and engineering'
s appreciation and prestige in society (see also
'
Science in Society'below).
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- The stimulation of more women to pursue a scientific career by trying
to further and reward intrinsic interest in sciences, but also by creating
favourable conditions for such a choice, including the creation of more
part-time functions, temporary employment, opportunities to work at
home on a larger scale, provisions for children etc. Indeed, the large
potential of female scientific research capacity should be more fully
exploited.
- The stimulation of more flexible retirement, or post-pension
(temporary) contracts so as to stop the sudden outflow of experienced
scientists at (mostly) 65 and the loss of human capital via early and
mandatory retirement programmes. It is well known that a considerable
percentage of senior scientists would prefer to continue their work if
they were not prevented from doing so for legal reasons (mandatory
retirement), or inflexible working conditions. Surveys show that they
prefer fewer working hours, fewer executive and supervisory responsibilities, more reflective and consulting or coaching tasks, but, as said,
very often they favour continuation of their work in some form or
another.
- Encouraging an increased influx from outside Europe by making
scientific employment in Europe more attractive, for instance, by
creating high-level research groups that could be attractive to nonEuropean researchers, and by removing many formal, legal and social
obstacles that frustrate an optimal inflow and mobility of such scientists
at present. Investment in the provision of better research facilities
(equipment, computer and communication infrastructure, survey and
library facilities) is another prerequisite that will attract foreign students
and researchers. It is a well-known fact that for many scientists such an
optimal infrastructure is a more motivating condition than a purely
financial remuneration. An important further condition is the simplification of legislation and the elimination of formal and bureaucratic
barriers to foreign PhD students and researchers'mobility.
- The creation of sufficient space for science-driven, fundamental
research. Many young scientists are attracted to a research climate
where scientific creativity is treasured and where scientific criteria are
predominant in the evaluation of projects and the competition between
scientists. This is another motive for the support of frontier research
and the creation of an ERC, as has been discussed above.
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ALLEA realises that a number of these proposed measures do not fall
fully within the European Commission'
s remit, and that they need the
national governments and Ministers of Research and Education'
s
initiatives and support as well, but joint efforts, stimulation and coordination where possible should create favourable conditions for the
realisation of this important objective.
European Cooperation
As has been discussed above, two ways of fostering high level
European research can be distinguished: First, to avail the very best
European research proposals and the very highest quality researchers,
without requiring international collaboration. This goal is being pursued through the creation of an ERC. Secondly, to support the building
of a strong European capacity in areas of relevance to Europe'
s strategic
needs. With respect to the latter, the potential users have an important
say, and collaboration across member states is fully justified.
Themes
The FP7 includes a fair amount of continuation of the 6th FP as far as
the themes of co-operative research are concerned. Those themes were
undeniably carefully selected as major developments fields in science
and technology that need to be strengthened in order to address the
European Union'
s present and prospective social and economic challenges. While ALLEA does not in general dissociate itself from the chosen
course, it would like to make two critical observations:
In the first place a remark with respect to multidisciplinarity. Special
attention will be paid to priority scientific areas that cut across themes,
as is explained in ANNEX I, p.13 (of the EC Proposal) and as is illustrated by using the examples of marine sciences and technologies. Here
the proposal should have seized the opportunity to really expand and
elaborate the theme of inter- or multidisciplinarity. A great many more
examples should have been offered in which interdisciplinary
approaches could have been demonstrated as useful and innovative. A
few examples are: the interactions between agriculture and farming
cultures, between informatics and cognitive psychology, between
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energy and sustainable consumption (behaviour of the user), between
health and environment, between nano-sciences and biology or even
philosophy and ethics, between transport, communication and health
etc. Suggestions to study these and a great many other examples could
have meant an important breakthrough in the focussing of Europe'
s
strongly compartmentalised academic science and learning which is
primarily shaped along disciplinary lines at present. In ALLEA'
s view,
it will be a missed opportunity if FP7 does not open the way to a really
interdisciplinary approach to the complex problems that Europe faces.
Secondly, an observation regarding the potential role of social
sciences and humanities. In the proposal there is one theme in which
socio-economic sciences and the humanities are represented in a joint
'
socio-economic sciences and humanities'programme. In principle, one
could acknowledge that much of the research in the humanities and
social sciences has an intrinsically relevant character (see above), and
that proposals in this domain should compete with other excellent
scientific and scholarly proposals to be dealt with under the ERC
regime. The social sciences and humanities will certainly join the competition for excellence in fundamental, cutting edge research. But a
repudiation of the social sciences and humanities'practical relevance,
and considering these disciplines as having no contributive relevance
would be a major mistake. These disciplines most certainly deserve a
place on the list of themes to be supported under the '
collaboration'
heading.
However, on looking at the description of the objective and activities
under this heading, ALLEA is disappointed with the humanities'weak
role in this theme. In fact, even the social and behavioural sciences are
not fully exploited in these descriptions, which primarily focus on
growth, productivity, employment, European Union citizenship, societal developments...., but do not refer to crucial issues in future developments, such as ICT and learning, cognitive functioning and ageing,
recreation, individual mental health, schooling and literacy, drug and
alcohol abuse and violence, and many other issues that have a grave
affect on the development and well-being of society.
More striking is the almost complete absence of the humanities'
envisaged contribution: The importance of the analysis of culture to
understand societal processes, the definition of the European cultural
area, the importance of history to learn how things have developed as
they did and to learn from mistakes by individuals and governments in
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the process, the need for a more in depth analysis of existing social
conditions, intellectual histories and political systems in order to
understand the motives and conflicts of peoples in a rapidly changing
world, the saliency of philosophical and ethical reflections on norms
and values that motivate decisions and behaviour, the conspicuous role
of different religions, languages, artistic, musical and cultural patterns,
landscape and architecture in the shaping of Europe....such knowledge
needs to be amassed through research, study and reflection, and needs
to be available to avoid having to spend much money later to repair the
damage inflicted upon society. The same cogent message has been
articulated by the Academia Europaea in a statement on the role of the
humanities in the European Research Policy (September, 2004).
ALLEA therefore proposes splitting the theme '
Socio-economic
sciences and the humanities' into two themes. One described as
‘Behavioural and Socio-Economic Sciences’, comprising much what is
proposed in the present theme, plus the above described broadening of
the approach through the behavioural sciences'input. The other theme
could be called ‘Humanities in Europe: Understanding culture and
civilisation’, focussing more specifically on the humanities'broad and
rich contribution to the development of mutual respect and cultural
reciprocity - conditions so important for a fruitful and peaceful coexistence in Europe.
Instruments for collaborative research
In FP6 new instruments such as Integrated Projects (IP) and Networks
of Excellence (NoE) were introduced. It is understood that the use of
these instruments will be continued in the next Framework Programme.
We note that the distinction between the nature of and the criteria for
the two instruments and between these criteria and those of other FP
activities is not always sufficiently clear, and we suggest making the
goals of the two instruments more distinctive and specific. Certainly the
distinction between IPs and regular large projects, such as those
supported, for instance, in the STREPS (specific targeted research
projects) programme, should be better clarified.
Secondly, it appears, or at least this is the perception in the scientific
world, that the New Instruments should be very large. Of course, there
should be some critical mass, but the optimal size depends on the
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subject, the potential participants and the added value, and this could
differ substantially over disciplines. An additional impediment is that
the very large programmes and network spend a relatively large part of
the financial resources on management and administration. The suggestion that '
big is beautiful'creates a further bias in favour of established
research groups, and diminishes the chances of innovative, daring and
risky proposals.
This biased suggestion does not only apply to the IPs, but also to the
NoEs. Here, again, it can be argued that smaller networks, as particularly found in social and behavioural sciences and the humanities, can
be of top quality and deserve recognition as well. In addition, with
respect to the Networks of Excellence, more exclusive emphasis should
be put on excellence. To date, a multitude of additional criteria and
considerations seem to have been applied, including political criteria,
representativeness of the whole of Europe, considerations of cohesion
and integration, ethical issues, gender distribution, and others
(according to Vandenberghe, as quoted in Onderzoek Nederland, 120,
26 March 2004). In keeping with the concept, NoEs should primarily
emphasise excellence. Moreover, one should not be too rigid about the
duration of networks. Sometimes they have to continue for a fairly long
time, sometimes it is advisable to allow a shorter duration, depending
on the subject and the dynamics within the network. In general,
sufficient flexibility and adaptation to external circumstances should be
allowed.
A final remark: the new instruments may have proven their worth,
but not as a panacea for all problems in collaborative research. The
excellent classic single collaborative projects deserve a suitable place in
the next period as well.
Co-ordination of national programmes
ALLEA has noted that the efforts to improve the national research
programmes'co-ordination had been successfully applied in the 6th FP.
The ERA-NET scheme was quite an achievement and certainly
deserves continuation and further strengthening. The proposal to extend
the co-ordination by merging national programmes into one single
programme, which is possible by applying Art. 169 that had been
unused until recently, seems a worthwhile initiative. The positive
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experience with the successful European and Development Countries
Clinical Trials Partnership (EDCTP) justifies this positive expectation.
ALLEA also approves the plans to not only support the costs of coordination , but also part of the project costs of those ERA-NET
projects that will change into joint calls.
The advantages of the ERA-NET+ proposal for the National
Research Councils are obvious: the experience of international collaboration and the compulsory obligation to clear the hindering barriers
to such collaboration, the achievement of scale and scope in sciencedriven research, the optimal nurture and growth of excellence, the
creation of promising career paths for (young) researchers, and the
organisation of a European system for review, and benchmarking and
best practices in the evaluation and selection of the most promising
proposals. ALLEA endorses the proposed course for all these reasons.
ALLEA also assents to EU financial support being given to the
European intergovernmental research organisations'activities, particularly to those activities that are beneficial to the European Union. It is
important to strengthen the ties between these institutes and the Union.
Joint technology initiatives
Although ALLEA, and its member academies'primary affinity lies at
the science end of the '
science - applied science - development – implementation'chain, ALLEA is not heedless of the technological implementations of research and recognises the importance of its findings'
industrial and societal application. And the involvement of industry
herein is crucial. To date, Industry has been disinclined to invest in
research unless the right regulatory framework and conditions for
production and marketing of the end products are provided. It is in
respect of the latter that many companies have remained hesitant. The
creation of the EU'
s technology platforms, launched some years ago,
raised hopes that a change would occur and that companies would
increase their investment in research. Within such platforms, stakeholders from industry, academia, governments and the European
Commission jointly determine a research agenda for various sectors in
Europe. The EC intends to continue this initiative in FP7 in the form of
joint technology initiatives, which ALLEA considers a welcome
decision. It must be stated, however, that also in the next FP, the
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success of these platforms depends on both the vision and quality of the
programme, and the extent to which the players '
industry' and
'
academia'take this process seriously. A careful selection and articulated definition of the major challenges, a clearly felt need for such a
platform, strong political support, a high visibility and level of
acceptance, and a constructive collaboration between academia and
industry are important conditions for the technology platforms'success.
Only then will the programme attract additional national support and
industry funding.
Other Issues
Science in Society
The aim of the European Commission'
s'
Science in Society'programme
to pool European efforts to develop strong and harmonious relations
between science and society is very much welcomed by ALLEA'
s
member academies. As was correctly stated in the '
Science and Society
Action Plan'of 2002, there are indications that the great scientific
potential in Europe is out of step with European citizens'current needs
and aspirations, such as peace, jobs, security and the sustainable
development of the planet.
Indeed, science is no longer taken for granted. There are still high
hopes and expectations for science'
s contribution to prosperity and
welfare, but at the same time we too often note that widespread public
appreciation has been replaced by doubts, scepticism or even enmity.
Many of these negative attitudes and sentiments are fed, in part, by
fear; fear of a lack of control over the possible effects of scientific
developments: nuclear waste, environmental deprivation, the horrific
consequences of genetic modification, emerging dangerous viruses and
bacteria, loss of liberty and privacy through ICT developments. And,
perhaps also, fear of a dominant scienticism and secularisation, and a
deprivation of religion and spirituality.
Not all criticism is objectionable. Some of the captious questions
posed to present to scientists are amenable to reason and require careful
attention. Are scientists always aware of the potential and/or ethical
consequences of their research, especially when this is applied and used
by others? Are scientific practitioners capable of dealing with new-
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found knowledge judiciously? Have scientists sufficiently freed
themselves of unwanted intrusion of influence? Have they protected
research subjects against the infliction of harm and exposure to
unacceptable risks? Questions and criticisms like these cannot be
arrogantly ignored by science. If not given serious attention, they may
erode the axiomatic quality of science and even pose a threat to science
as an intellectual endeavour. Moreover, since these attitudes may
influence the general public, they may also have an unfortunate effect
on the willingness of political leaders to reserve the necessary funds for
innovative and frontier research. It goes without saying that public
opinion, the sentiments of voters and the tone of the media debate
largely determine the boundaries imposed on scientific practice at the
beginning of the 21st century. And, as stated, these sentiments are
unmistakably more sceptical and negative than in the past.
It is clear that a furthering of public awareness through dissemination of scientific information and an honest dialogue with the general
public, the promotion of a scientific and educational culture in Europe,
and placing responsible science at the centre of policy making are
actions that have a high Community added value and are important
stimuli for a greater acceptance of science in society. Moreover, Europe
can play a leading role on the world stage by promoting global
partnership, co-operative activities and dialogues between scientists
and the public at large in their quest for equal opportunities and shared
values.
In the FP7 proposal, it is envisaged that '
Science in Society'actions
will take place along three different lines: (1) the embedding of the
theme throughout the 7th Framework Programme (through the
introduction of social/ethical themes and communication strategies in
the content and operation of the FP'
s various components), (2) defining
of and focussing on a number of core themes in the interface of science
and ethics, and (3) the co-ordination of national programmes and
policies tailored to the social/ethical issues in science and technology.
ALLEA considers this a fruitful and effective approach. It particularly wants to emphasise the importance of the embedding of the
social/ethical view in the regular projects and programmes. The
objectives of ensuring public confidence in European research and its
applications, of strengthening the scientific workforce and providing
better career opportunities in science, and of developing trust in and
appreciation of science through various policy-related initiatives and
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well monitored communication can best be achieved by the integration
of '
Science in Society'throughout the whole 7th Framework Programme, and not (only) by focussing on underpinning research with a
dedicated budget, although the latter, can, of course, ill be spared.
ALLEA welcomes the over-proportional increment of the budget
reserved for this purpose, which it considers fully justified, given the
projected ambitions and the growing importance of the new science and
society partnership in Europe.
International co-operation
Part of the proposal regarding international co-operation deals with an
issue to which ALLEA and its member Academies have always given
and will continue to give high priority. What has been proposed in FP7
deserves support and, possibly, strengthening. The internationalisation
of research cannot and should not be restricted to the European Union
countries. Scientific collaboration already occurs between EU member
and non-EU-member European countries, and this should be further
extended. Such a support would not only strengthen new candidate EU
member countries'intellectual research capacity and experience, but
also provide an opportunity to enjoy the benefits of collaboration with
neighbouring countries, and thus make optimal use of the intellectual
resources in the greater Europe. In fact, the proposal speaks of intentions to further encourage and stimulate regional co-operation. This is a
laudable idea that we have endorsed, also in a discussion on the
potential benefits of regional collaboration in the Balkan area (see
Drenth, 2004). Having both EU member and non-EU-member countries represented in such regional networks, if required for economic
and geographical reasons, should not be excluded.
In addition, the international collaboration with non-European
countries should also be further encouraged. This should first of all be
done in the context of world-wide programmes such as global change,
space research, world health and food problems, research on terrorism
and others, and in which Europe should actively participate. Secondly,
this should be done more specifically with respect to research issues
and areas that are politically or economically important to Europe, and
in which an exchange of knowledge and an influx of non-European
experts would be beneficial for the advancement of scientific know-
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ledge in Europe. Thirdly, Europe should welcome collaboration with
ambitious and well trained researchers from emerging economies like
China and India, that are (becoming) important industrial and trade
partners as well as fast growing consumer markets for European
products. An excellent example of such an initiative is the programme
CO-REACH (Coordination of Research between Europe and China),
coordinated by the Royal Netherlands Academy of Arts and Sciences
and launched in May 2005 in Beijing, in which 11 European
Academies and science organisations participate; it is the first European
- non-European collaboration funded within the ERA-NET scheme of
the Framework Programme.
Finally, ALLEA would like to make a special plea for collaboration
with developing countries. European research and knowledge could
contribute to the alleviation of the large social, environmental and
health backlogs in these countries. Co-operation activities are envisaged in the areas of sustainable development, sustainable use of natural
resources, including agricultural production and food security,
environmental and energy aspects, and health and nutrition. Cooperation with local scientists will generate new perspectives and better
understanding of what is needed for those countries. Further-more, at
present many European countries and Academies already have bilateral
agreements and programmes with developing countries, but the existing
highly fragmented system of co-operation could be significantly
improved by European co-ordination and collaboration, thus reducing
duplication and wastage of resources. To date, this collaboration is
often characterised by assistance in training and research, infrastructure
support and providing information. But this assistance can gradually
help these countries develop their own S&T capabilities, so that they
may become true co-operation partners in the longer term.
Such assistance and support is partly for Europe'
s own benefit:
stimulating developing countries to study global problems in which
they are (sometimes heavily) involved, expanding knowledge of health
issues and diseases that may effect Europe through increasing
migration and travel, improving living conditions to reduce the
economy-driven migration, and growing markets. But this assistance
should also stem from feelings of solidarity and a genuine desire to see
improvements in the well-being of poor populations. Collaborative
research may offer these populations help in the form of applicable
knowledge and skills to overcome the difficulties caused by economic
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stagnation, natural disasters and social, educational and medical
deprivation.
Intellectual Property Rights
Although the present proposal itself does not deal extensively with the
subject of intellectual property (it only refers to the need to link with
other EU policies, '
such as Intellectual Property Rights'(p.65), the
subject is of great importance to ALLEA, and we would like to give it
appropriate attention in this reaction. At the beginning of this year, the
Commission held a first round of discussions to prepare new rules for
intellectual property rights arrangements under Framework 7, and these
consultations do not seem to result in drastic changes in the IPR
regime. As is concluded in Research Europe (3 February 2005), the
basics of the current regime will be kept intact, although some
amendments are introduced, particularly concerning the rules that limit
the ability of consortium partners to transfer their IP to subsidiaries and
the access rights that enable firms to utilise their partners'discoveries.
Quite a few agreements in the 6th FP that regulated the delegated
responsibility to the consortium partners proved inadequate or unclear,
and the clarifications or specifications in the present proposal are
considered improvements. Also the attempt to better utilise the IP by
allowing other partners in the consortium to take it over from a partner
that does not want to exploit it, instead of transferring that right to the
Commission, is an amelioration.
One of the suggestions is that universities and publicly funded
institutes should be encouraged to more actively consider whether they
could exploit discoveries made during a project. This is an important
consideration; too much IP goes to waste at the moment. ALLEA
would, however, also like to warn against the undesirable effects of
such strong pressure. Firstly, universities and institutes may reduce
open communication if patents seem likely, and, secondly, they may
bring some pressure to bear on researchers to select topics that could
lead to patents. Obviously, there is a need for a balance to assure that
the research findings within Europe are exploited as far as possible,
while ensuring that the programme of research and its dissemination is
not hindered.
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More importantly, ALLEA regrets that a number of undesirable and
harmful objections against the present IPR system in Europe have not
been tackled satisfactorily. Advised by its Standing Committee on
Intellectual Property Rights (chaired by R. Elliott, 2005), ALLEA has
repeatedly brought these objections to the notice of the Commission
and other bodies. We again ask attention for the following serious
points of concern:
(1) Europe'
s existing '
patchwork'system of patenting is complicated,
expensive and inefficient. We want to repeat the specific recommendations for a pan-European patent law that ALLEA'
s Standing Committee
IPR recently formulated:
- The creation of a single uniform set of patent regulations for Europe,
administrated by the European Patent Office (EPO);
- English as the one uniform language for patent applications;
- Community-wide jurisdiction to enforce patent law;
- The introduction of a grace period, in order to avoid disadvantaging
European researchers vis-à-vis the US and the rest of the world;
- The separation of individual projects and medical treatments into
separate or derivative registrations.
(2) New copying and dissemination technologies have opened a new
chapter in scientific communication with more speed, better crossreferencing and often cost reduction. This is not much of a concern for
most researchers and scientific authors, but is a very important issue for
scientific publishers. Consequently, they are attempting to tighten
copyright laws and to dilute the traditional '
fair use'exemption that
allowed copies to be made for research and teaching. This could be
disastrous for scientific communication and training.
(3) Legislative pressure to protect databases has led to a new European
directive that will provide intellectual copyright protection for raw data,
which is not covered by traditional copyright legislation. Denying
access to such data could mean a serious impediment for science, since
the quality of its products depends on the repetition and verification of
the results by others. Moreover, such restrictive legislation could also
apply to important public data sets, such as meteorological or
oceanographic data, which used to be freely available to researchers.
Both types of access restriction are a real threat to science.
(4) Enhanced protection for IP rights, particularly through international
agreements, has a disproportionate effect on economically less-privile-
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ged and developing countries, de facto denying them access to vital
information and patented products.
(5) Finally, there is an important difference between discoveries and
inventions, and patents should be issued only to the latter. In practice,
however, this distinction is increasingly blurred, notably in the
computer sciences and medical biology (human genomics). In the past,
a patent submission had to meet clear requirements for invention, but at
present even a vague, unsubstantial suggestion of potential medical
application can lead to patents on a DNA sequence.
ALLEA and its member academies express the hope that the
Commission will support them in their vigilance against further erosion
of academic norms and against the efforts of publishers, the music
industry and the media to tighten IP legislative frameworks to the
detriment of the academic enterprise.
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Representations and Activities ALLEA
President and Office
12-1

Interview with science advisor Dutch Green Party.
Amsterdam, The Netherlands.

17-1

Meeting with representatives EASAC, Nicholas Mann, and
representatives of The Netherlands’ Academy on
relationship ALLEA-EASAC. Amsterdam, The
Netherlands.

18/19-1

Visit Latvian President Vaira Vike-Freiberga: Attending
address Mrs. Freiberga at the University of Leiden; Guest at
dinner hosted by Her Majesty Queen Beatrix of the
Netherlands; Hosting visit and discussion on European
science developments at headquarters ALLEA/KNAW,
Amsterdam, The Netherlands.

24/25-1

EASAC meeting, Royal Society of London, UK.

27/28-1

(with J.J.F.Schroots): Attending Conference on the role
of national science-ethical committees in EU-member
countries. Presentation on ‘The role of ALLEA in science
and ethics’.

6/9-2

Visit Cyprus; discussion on possible Cypriot National
Academy of Sciences and Arts. Lecture on ‘An Academy
of Sciences and Humanities: where does it stand for?’,
University of Cyprus and Larcana Municipality, Cyprus.

15-2

Dinner hosted by Dutch Minister of Science and Education;
closing the year of the Dutch Presidency. Wassenaar, The
Netherlands.

24-2

Chairman of conference on European Accreditation of the
new Bachelor-Master system in Higher education. Arnhem,
The Netherlands.
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22-2

Presentation ‘ Does scientific research have to be useful (as
well)?’ Amsterdam Probus.

6/7-3

Ad Hoc UNESCO meeting of experts on ‘Code of conduct
for scientists?’. Presentation on ALLEA’s point of view.
Paris, France

16/18-3

(with Maarten Langemeijer): Joint workshop ALLEA
Standing Committee on IPR and the International
Association of STM publishers on ‘Open access
publishing’. Hungarian Academy of Sciences, Budapest,
Hungary

7/8-3

Meeting Council of ESF, Luxembourg.

14/15-4

Meeting Steering Committee ALLEA, Estonian Academy
of Sciences, Tallinn, Estonia

25-4

Meeting with N. Schamp to finalise list of nominations for
ERC, to be sent to Committee Patten

18-5

Meeting Standing Committee on Science and Ethics,
Amsterdam, The Netherlands

19/20-5

ALLEA Conference '
Common Values in the European
Research Area'
, Amsterdam, The Netherlands. Presentation
on '
Autonomy and Independence: Concerns for an
Academy of Sciences and Humanities'

21/22-5

STEPS-conference, Paris, France, on '
Improving Global
Welfare and Security via Communications'
. Presentation
on '
Science Communication, a Vital Necessity'

29-5

Attending Executive Committee meeting of the European
Materials Forum, Strasbourg, France (J.J.F. Schroots)
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30-5

Discussion with President and Secretary Hollandsche
Maatschappij der Wetenschappen on a possible European
scientific prize, Amsterdam, The Netherlands

30-5

Attending Yearly General Assembly of the Royal
Netherlands Academy of Sciences, change of Presidency
(new President; F.P. van Oostrom), Amsterdam, The
Netherlands

3/4-6

Conference Ministry of Science, Ministry of Health, Polish
Academy of Science on '
The Responsible Conduct of Basic
and Clinical Research'
, Warsaw, Poland. Presentation on
'
Responsible Conduct in Science'

9/10-6

10th Baltic Conference on Intellectual Cooperation, Tallinn,
Estonia. Presentation on '
Scientific Collaboration and
th
the 7 Framework Programme: ALLEA'
s Point of View'

15-6

Publication of '
Investing in Knowledge in Europe'
;
ALLEA'
s reaction on the 7th Framework Programme
proposals

20/21-6

Attending EASAC meeting, Vienna, Austria.

28-6

Reception Independence Day US Embassy and Farewell
Party US Ambassador, The Hague, The Netherlands.

11/12-7

Attending meeting Competitiveness Council, Cardiff, UK.
Presentation on '
Frontier research and the ERC: The
Scientists'View'

14-7

Discussion with D. Farace, Director of GreyNet on Grey
Literature and Current Research Information Systems
(Maarten Langemeijer)
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7/9-9

Visit Bulgarian Academy of Sciences, Sofia, Bulgaria.
Presentation on '
Scientific Collaboration and the 7th
Framework Programme: ALLEA'
s View'
, and discussion

7/9-9

Attending conference on European charter and code for
researchers, London, UK (J.J.F. Schroots)

10/14-9

Participation Science, Technology and Society Forum,
Kyoto, Japan.

19/21-9

NEST-conference, London, UK. Presentation on '
Investing
in Knowledge in Europe: Taking up the FP7 Gauntlet'

22/23-9

Attending the meeting of the Council of the European
Science Foundation, Berlin, Germany.

28/9

Representing ALLEA at reception of the Chinese Embassy,
The Hague, The Netherlands, at the occasion of the 56th
anniversary of the P.R. of China

6/8-10

Attending the meeting of the Senate and Biennial Assembly
of the Deutsche Akademie der Naturforscher '
Leopoldina'
,
Halle, Germany.

11/13-10

Site visit (with J.J.F. Schroots) to the Academy of Sciences
and Humanities of Bosnia and Herzegovina, Sarajevo

20/10

Attending / Representing ALLEA at the 25th Lustrum
celebration Free University Amsterdam, Amsterdam, The
Netherlands

27/28-10

Meeting Steering Committee ALLEA hosted by the
Accademia Nazionale dei Lincei, Rome, Italy.

4-11

Meeting with delegation of Fundación Academia Europea
de Yuste, KNAW, Amsterdam, The Netherlands.
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7-11

Evening of Science, Ridderzaal, Den Haag, The
Netherlands. Appointed as member Recommending
Committee.

9/12-11

Participation World Science Forum ‘Knowledge, ethics and
responsibility’, Hungarian Academy of Science, Budapest,
Hungary. Presentation on ‘Scientific integrity and social
responsibility: the role of Academies of Sciences’.

15-11

Participation in discussion on ‘Responsibility of science’
introduced by Simon Schaffer and Steven Harpin. De Rode
Hoed, Amsterdam, The Netherlands. Award Ceremony
Erasmus Prize 2005 Simon Schaffer and Steven Shapin.
Royal Palace, Den Haag, The Netherlands.

19/20-11

Participation Conference World Academy of Art and
Science ‘The future of knowledge: evolutionary challenges
in the 21st century’, Zagreb, Croatia. Presentation on
‘Europe as a knowledge society’.

24/25-11

Meeting General Assembly, European Science Foundation,
Strasbourg, France.

29-11

Presentation ‘The dangers of pseudo-science’, Probus
meeting, Amsterdam. The Netherlands.

30-11/2-12 Participation ALLEA / SCSE workshop ‘The ethical
commitment of scientific and scholarly academies’. The
Swiss Academy of Humanities and Social Sciences, Bern,
Switserland. Presentation on ‘Scientific integrity and social
responsibilities of Academies of Sciences and Humanities’
(Drenth). Presentation on ‘Are senior scholars an
endangered species? On ageism, knowledge and the role of
Academies of Sciences and Humanities’ (Schroots).
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6/9-12

Visit with the Georgian Academy of Sciences. Discussions
with Academy members, and governmental officials on the
role and position of the GAS. Presentation of an address
‘The European research area: the role and mission of an
academy of arts and sciences’. Tbilisi, Georgia.

12/13-12

Participation EC conference on the role and place of social
sciences and humanities in the 7th Framework Programme,
Brussels, Belgium.

13-12

Radio interview on ‘Fraud in science’, Hilversum, The
Netherlands
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ALLEA Address List
Academy of Sciences of Albania
Akademia E Shkencave E Shqipërisë
Fan.Noli square 7
TIRANË, Albania
T +355 42 274 76
F +355 42 303 05
W www.Academyofsciences.net

Austrian Academy of Sciences
Österreichische Akademie der Wissenschaften
Dr. Ignaz Seipel-Platz 2
1010 VIENNA, Austria
T +43 1 515 8 1203
F +43 1 513 95 42
W www.oeaw.ac.at

National Academy of Sciences of Belarus (NASB)
Natsianalnaja Akademia Navuk Belarussi
66 Fr. Skaryny Praspekt
220072 MINSK 72, Republic of Belarus
T +375 17 2840769
F +375 17 2390769
W www.ac.by
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Royal Academy of Sciences, Letters and Arts of Belgium
Académie Royale des Sciences des Lettres et des Beaux-Arts
de Belgique
Palais des Académies
1 Rue Ducale
B-1000 BRUXELLES, Belgium
T +32 2 5502211
F +32 2 5502205
W www.arb.cfwb.be

Royal Flemish Academy of Belgium for Science and the
Arts
Koninklijke Vlaamse Academie van België voor
Wetenschappen en Kunsten
Paleis der Academiën
Hertogsstraat 1
B-1000 BRUSSEL, Belgium
T +32 2 550 2323
F +32 2 550 2325
W www.kvab.be

Bulgarian Academy of Sciences
Blgarska Akademia na Naukite
1, 15 Noemvri str.
BG-1040 SOFIA, Bulgaria
T +359 2 988 3575
F +359 2 918 6629 / 986 2523 / 988 0448
W www.bas.bg
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Croatian Academy of Sciences and Arts
Hrvatska Akademija Znanosti i Umjetnosti
Zrinski trg 11
10 000 ZAGREB, Croatia (Hrvatska)
T +385 1 4813344 / 4817503 / 4659083
F +385 1 4819979
W www.hazu.hr

Academy of Sciences of the Czech Republic
Academie véd Ceské Republiky
Národní 3
117 20 PRAGUE , Czech Republic
T + 420 2 214 03111
F + 420 2 242 40572
W www.cas.cz

Royal Danish Academy of Sciences and Letters
Det Kongelige Danske Videnskabernes Selskab
H.C. Andersens Boulevard 35
1553 COPENHAGEN V, Denmark
T +45 33 435300
F +45 33 435301
W www.royalacademy.dk/pres_e.htm
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Estonian Academy of Sciences
Eesti Teaduste Akadeemia
Kohtu 6
10130 TALLINN, Estonia
T +372 644 2129 / 645 4653
F +372 645 1829
W www.akadeemia.ee

Delegation of the Finnish Academies of Science and
Letters
Suomen Tiedeakatemiain Valtuuskunnan
Mariankatu 5
00170 HELSINKI, Finland
T +358 9 633005
F +358 9 661065
W www.helsinki.fi/science/deleg

Académie des Sciences - Institut de France
Académie des Sciences - Institut de France
23, Quai de Conti
75006 PARIS, France
T +33 1 4441 4403
F +33 1 4441 4554
W www.academie-sciences.fr / www.institut-de-france.fr
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Académie des Inscriptions et Belles-Lettres
Académie des Inscriptions et Belles-Lettres
23, Quai de Conti
75006 PARIS, France
T +33 1 4441 4310
F +33 1 4441 4311
W www.aibl.fr

Académie des Sciences Morales et Politiques
Académie des Sciences Morales et Politiques.
23, quai Conti
75006 PARIS, France
T +33 1 44 41 43 26
F +33 1 44 41 43 27
W www.asmp.fr

Georgian Academy of Sciences
52 Rustaveli Avenue
380008 TBILISI, Georgia
T +995 32 998891 / 995505
F +995 32 998823
W www.acnet.ge
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Union of German Academies of Sciences
Union der deutschen Akademien der Wissenschaften
Geschwister-Scholl-Strasse 2
D-55131 MAINZ, Germany
T +49 6131 218528-10
F +49 6131 218528-11
W www.akademienunion.de/frmset.htm

German Academy of Science 'Leopoldina'
Deutsche Akademie der Naturforscher '
Leopoldina'
Emil-Abderhalden-Str. 37
06108 HALLE/SAALE, Germany
T +49-345/4 72 39 - 0
F +49-345/4 72 39 – 19
W http://www.leopoldina.uni-halle.de/

Academy of Athens
Akadimia Athinon
Odos Panepistimiou 28
10679 ATHENS, Greece
T +30 1 362 67 17
F +30 1 6334806
W http://www.academyofathens.gr/
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Hungarian Academy of Sciences
Magyar Tudományos Akadémia
Nador ut. 7
1051 BUDAPEST, Hungary
T +36 1 327 3000/2538
F +36 1 327 3000/2539
W www.mta.hu

Icelandic Society of Sciences
Vísindafélag Islendinga
Barugötu 3
101 REYKJAVIK, Iceland
F +354 525 4410

The Royal Irish Academy
Acadámh Ríoga na hÉireann
19 Dawson Street
DUBLIN 2, Republic of Ireland
T +353 1 676 2570
F +353 1 676 23 46
W www.ria.ie
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Israel Academy of Sciences and Humanities
PO Box 4040
Jabotinsky Road 43
91040 JERUSALEM, Israel
T +972 2 5676221
F +972 2 5666059
W www.academy.ac.il/front-frame.htm

The National Academy of the Lincei
Accademia Nazionale dei Lincei
Palazzo Corsini
Via della Lungara 10
00165 ROME, Italy
T +39 06 680271 or 6868223
F +39 06 6893616
W www.lincei.it

Latvian Academy of Sciences
Latvijas Zinantnu Akademija
Akademijas laukums 1
RIGA 1524, Latvia
T +371 722 53 61/ 721 14 05
F +371 722 8784 / 782 1153
W www.lza.lv
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Lithuanian Academy of Sciences
Lietuvos mokslu akademija
3 Gedimino Ave
2600 VILNIUS , Lithuania
T +370 5 2613 651
F +370 5 2618 464
W http://neris.mii.lt/lma

Macedonian Academy of Sciences and Arts
Makadonska Akademija na Naukite i Umetnostite
PO Box 428
Bul. Krste Misirkov 2
91000 SKOPJE , Republic of Macedonia
T + 389 91 114 200
F + 389 91 115 903
W www.manu.edu.mk

Academy of Sciences of Moldova
Academia de tiin e a Moldovei
1, Stefan cel Mare
MD-2001 CHISINAU, Republic of Moldova
T +373 22 271478
F +373 22 276014
W www.asm.md
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Royal Netherlands Academy of Arts and Sciences
Koninklijke Nederlandse Akademie van Wetenschappen
Postbus 19121
Kloveniersburgwal 29
1000 GC AMSTERDAM, The Netherlands
T +31 20 5510716
F +31 20 6204941
W www.knaw.nl

Norwegian Academy of Science and Letters
Det Norske Videnskaps-Akademi
Drammensveien 78
0271 OSLO, Norway
T +47 22 121090
F +47 22 121099
W www.dnva.no/

Polish Academy of Sciences
Polska Akademia Nauk
Palac Kultury i Nauki
Plac Defilad 1
00-901 WARSAW, Poland
T +48 22 6204349
F +48 22 6203374
W www.pan.pl
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Polish Academy of Arts and Sciences Krakow
Polska Akademia Umiejêtnosci
Ul. Slawkowska 17
31-016 KRAKOW, Poland
T +48 12 4240200
F +48 12 4225422
W www.pau.krakow.pl

Academy of Sciences of Lisbon
Academia das Ciências de Lisboa
Rua Academia das Ciências 19
1249-122 LISBOA, Portugal
T +351 21 3219730
F +351 21 3420395
W www.acad-ciencias.pt

Romanian Academy
Academia Romána
125 Calea Victoriei, sector 1
71102 BUCHAREST, Romania
T +40 1 650 76 80
F +40 1 312 02 09
W www.acad.ro
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Russian Academy of Sciences
Rossiskaja Akademia Nauk
Leninskii Prospekt 14
119991 MOSCOW V-71, Russia
T +7 095 2372822
F +7 095 9544612
W www.ras.ru

Kosova Academy of Sciences and Arts
Akademia e Shkencave dhe e Arteve e Kosovës
Emin Duraku 1
PRISHTINA, Kosova
T. +381 38 249303
F +381 38 244636

Montenegrin Academy of Sciences and Arts
Tsrnogorska Akademija Nauka I Umjetnosti
Rista Stijovi a 5
81 000 PODGORICA, Montenegro
T: +381 81 621 147
F: +381 81 621 063
W www.canu.cg.yu
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Serbian Academy of Sciences and Arts
Srpska Akademija Nauka I Umetnosti
35, Knez-Mihailova
11000 BELGRADE, Serbia
T +381 11 33 42 400
F +381 11 182 825
W www.sanu.ac.yu

Slovak Academy of Sciences
Slovenska Akadémia Vied
Stefánikova 49
814 38 BRATISLAVA, Slovakia
T +421 2 5249 6131
F +421 2 5249 5689
W www.savba.sk

Slovenian Academy of Sciences and Arts
Slovenska Akademija Znanosti in Umetnosti
Novi Trg 3, pp 323
1000 LJUBLJANA, Slovenia
T +386 1 4706 100
F +386 1 4253 423
W www.sazu.si
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Institute of Spain
Instituto de España
Calle de San Bernardo 49
28015 MADRID, Spain
T +34 915 224 8 85
F +34 915 210 654
W www.insde.es

The Royal Spanish Academy of Moral and Political
Sciences
Real Academia de Ciencias Morales y Políticas
Plaza de la Villa 2
28005 MADRID, Spain
T +34 91 5481330 / 5224885 (SDC)
F +34 91 5481975 / 7302977 (SDC)
W http://racmyp.insde.es/

The Royal Swedish Academy of Letters, History and
Antiquities
Vitterhetsakademien
Box 5622
114 86 STOCKHOLM, Sweden
T +46 8 4404280
F +46 8 4404290
W www.vitterhetsakad.se
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The Royal Swedish Academy of Sciences
Kungl. Vetenskapsakademien
Box 50005
Lilla Frescativägen 4A
104 05 STOCKHOLM, Sweden
T +46 8 673 95 00
F +46 8 15 56 70
W www.kva.se

The Royal Swedish Academy of Engineering Sciences
Kungl. Ingenjörsvetenskapsakademien
Grev Turegatan 14
102 42 STOCKHOLM, Sweden
T +46 8 791 29 00
F +46 8 611 56 23

Royal Swedish Academy of Agriculture and Forestry
Kungl. Skogs- och Lantbruksakademien
Box 6806
Drottninggatan 95 B
113 86 STOCKHOLM, Sweden
T +46 8 5454 7700
F +46 8 5454 7710
W www.ksla.se

169

Council of the Swiss Scientific Academies (CASS)
Council of the Swiss Scientific Academies (CASS)
Postfach 8160
Hirschengraben 11
3001 BERN, Switzerland
T +41 31 311 3376
F +41 31 311 9164
W www.cass.ch/index.htm

The Turkish Academy of Sciences (TÜBA)
Türkye Bilimler Akademisi (TÜBA)
Atatürk Bulvari no 221
Kavaklydere
06100 - ANKARA , Turkey
T +90 312 4676789
F +90 312 4673213
W http://www.tuba.gov.tr/english.html

The National Academy of Sciences of Ukraine
Natsionalnaja Akademija Nauk Ukraini
Ul. Volodimirska 54
252601 KIEV, Ukraine
T +380 44 2216640
F +380 44 224 3243
W www.nas.gov.ua/
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The British Academy
The British Academy
10 Carlton House Terrace
LONDON SW1Y 5AH, United Kingdom
T +44 20 79695200
F +44 20 79695300
W www.britac.ac.uk

The Royal Society
The Royal Society
6 - 9 Carlton House Terrace
LONDON SW1Y 5AG, United Kingdom
T +44 207 451 2584
F +44 207 451 2692
W www.royalsoc.ac.uk

Royal Society of Edinburgh
Royal Society of Edinburgh
22-26 George Street
EDINBURGH, EH2 2PQ, Scotland
T +44 131 240 5000
F +44 131 240 5024
W www.royalsoced.org.uk
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Pontifical Academy of Sciences
Pontificia Academia Scientiarum
Casina Pio IV
V-00120 VATICAN CITY, Vatican City State (Italy)
T +39 669883195
F +39 669885218
W www.vatican.va/roman-curia/pontifical_academies/index_it.htm
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Chair
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Members
Prof.dr. Pieter Drenth (The Netherlands)
Prof.dr. Ene Ergma (Estonia)
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Prof.dr. Beat Sitter-Liver (Switzerland)
Prof.dr. Marcel Storme (Belgium)
Prof.dr. Edoardo Vesentini (Italy)
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Chair
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Chair
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Chair
Prof.dr. François Rigaux (Belgium)
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Chair
Prof.dr. Willem Albert Wagenaar (The Netherlands)
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