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ABSTRACT

Diplomatic immunity is one of the oldest elemenft$ooeign relations, dating back as far
as Ancient Greece and Rome. Today, it is a priadipat has been codified into the
Vienna Convention on Diplomatic Relations regulgtipast customs and practices.
Consuls and international organizations, althouggirtprivileges and immunities are
similar to diplomatic personnel, do differ and aggulated by the Vienna Convention on
Consular Relations and the United Nations Inteomadi Immunities respectively. These
Conventions have been influenced by past pracéindsy three theories during different

era’s namely exterritoriality, personal represeatatind functional necessity.

The Vienna Convention on Diplomatic Relations fertprovides certain immunities and
privileges to different levels of diplomatic offais, their staff and families. Privileges
and immunities will be considered under variousmeategories, namely the diplomatic
mission, the diplomatic official, diplomatic stafind families. Each category receives
privileges and immunities, for example immunitiegoyed by the diplomatic mission
include mission correspondence and bags. Diplamafficials enjoy personal
inviolability, immunity from jurisdiction and inviability of diplomats’ residences and
property. The staff and families of diplomatic iofils too enjoy privileges and
immunities. The problem of so many people recg\pnvileges and immunities is that
there is a high likelihood of abuse. Abuses thigteaare various crimes committed by
diplomats, their staff and families. They are ilmadrom local punishment and appear
to be above the local law. Although the Vienna @amion on Diplomatic Relations
provides remedies against diplomats, staff andlfasmivho abuse their position, it gives

the impression that it is not enough.

Various Acts in the United Kingdom, United Statesl éhe Republic of South Africa will

be analysed in order to ascertain what governneate done to try and curb diplomatic
abuses. Each will be considered and found thhbadth they have restricted immunity
from previous practices it still places the dipldsiaeeds above its own citizens. Thus

several suggestions have been put forward and érghether they are successful in



restricting immunity comprehensively. Such sugigest are amending the Vienna
Convention on Diplomatic Relations; using the fiumal necessity theory to further
limit immunity; forming bilateral treaties betwe&tates as a possible means to restrict or
limit; and lastly establishing a Permanent Intaore Diplomatic Criminal Court.

The key question to be answered is whether dipliematmunity is needed for the

efficient functioning of foreign relations betweS8tates.
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CHAPTER 1

INTRODUCTION

1.1 The Purpose of the Study

Rules that regulate diplomatic relations are onthefearliest expressions of international faw.
Diplomacy exists to establish and maintain commation between States in order to achieve
commercial, political and legal objectivednternational law, along with diplomatic immunity
is not imposed on States but is generally accefhtenigh consensus and reciprocity, on the

basis that peaceful compromise must override vialenfrontatior®

The object of this study is to establish whethetainats, their staff and families need absolute
criminal immunity. Possible alternatives to immynwill be discussed and responses by the
UK, US and South Africa will be considered. Diplats ensure that communication between
States is made possible. As a consequence thgyarted certain immunities and privileges to
facilitate this function within the State to whithey are accreditet. Diplomatic immunity
means that foreign diplomats are not subject tojdhiediction of local courts in respect of

their official and, in most instances, their pemicacts’

Diplomatic immunity, as it is understood todayaigunction of historic customs which have
developed and have been to an extent codifiedlo®igtic immunity is moulded around three

major theories that originate in the mid"l6entury: personal representation, exterritoriality

!Shawlinternational Law4ed (1997) 523 and Barkerternational Law and International Relatiof2000) 1.
Brownlie Principles of Public International Lawed (1998) 349.

®*Hoffman “Reconstructing Diplomacy” (2003)Hitish Journal of Politics and International Reians 533.
“ShearefStarke’s International Lavt1ed (1994) 384.

®*Hays “What is Diplomatic Immunity?” (2000)
http://www.calea.org/newweb/newsletter/No73/whatdiplomatic_immunity.htmAccessed on 20 May 2005].

Immunity can be divided into approximately threéegaries: state immunity, diplomatic immunity and
international organisation immunity.




and functional necessify. The earliest theory, personal representationatidt that a
diplomat’s immunity arose because the diplomat amasextension of the ruler sending him
thereby granting him immunity. Exterritoriality ahonated in the 18 century, which meant
that the property and the person of the diplomatikhbe treated as though they existed on the
territory of the sending State. Functional nedgdgnits immunities and privileges to those
functions performed by the diplomat in his officiedpacity, and is today embodied in the
introduction of the Vienna Conventions of 1961 4863 and the UN International Immunities
(“‘the Vienna Conventions”). Some authbfselieve that the Vienna Convention of 1961
should be revisited, to prevent abuses by diplontl&sr families and their staff of the laws of
the receiving State. Particular emphasis is t@laeed in this thesis, on the inviolability of
diplomatic bags and missions, and thereby cleadyinguishing the nature and scope of

official and private functions.

There have been several occasions where local schwave been called upon to apply
international law in relation to diplomatic immupit It is thus necessary for courts to
appreciate and be able to apply the tenets of mligliz law® The continued increase in the
numbers of diplomats in foreign countries and temands of the diplomatic system has led to
the development of several Conventions regardimgumities, privileges and the behaviour of
diplomats? The United Kingdom and the United States havesidened changes in foreign
policy and have re-examined privileges and immansitjiven to foreign diplomats in their
countries. Despite these changes and policielrdais continue to abuse their rights. These
abuses could have dire consequences both for filentits and the sending State.The
failure of the Vienna Convention and/or other intronal agreements to provide any suitable

sanction fosters an environment for such abusesoidinue. This critical aspect will be

®McClanaharDiplomatic Immunity: Principles, Practices, Problerf1989)27-34 and Ogdoduridical Basis of
Diplomatic Immunity: A Study in the Origin, Growahd Purpose of the La(€1936)63-194.

"McClanaharDiplomatic Immunityl65-178. See also DixdFextbook on International La®ed (1990) 164 and
Higgins “The Abuse of Diplomatic Privileges and lmnities: Recent United Kingdom Experience” (1985)
American Journal of International La@b.

80gdonJuridical Basis of Diplomatic Immunity95.

°Frey and FreWistory of Diplomatic Immunity1999) 216.

Meerts “The Changing Nature of Diplomatic NegotatiJ Marshall (ed)nnovation in Diplomatic Practice
(1999) 86.



addressed in this thesis. Justice must be sdemderved by all concerned - the sending State,

the receiving State and the victih.

Immunity carries with it an obligation: the duty tespect the laws and regulations of the
receiving Staté? If this regard is a requirement, then surely phesecution of the offending
diplomat in the receiving State should be a reasienand necessary means of ensuring such
respect?

The purpose of immunity is often misunderstood higzens in foreign countries and when
diplomats abuse their position it is often brougbtthe public’s attention, resulting in

numerous debates and problems for enforcementiadffievhose duties are to protect and
honour the law?® If absolute criminal immunity continues, diplontatielations between

countries could deteriorate, if not collapse. Timernational community should

comprehensively and finally address this issue. dBing so it will ensure that relations
between States are kept intact and thereby propsatee and cooperation.

1.2 Methodology

The primary method of research will be the standiesktop method, which will include an
historical and descriptive investigation of dipldioaimmunity. When considering
Government debates and possible proposals, aplditadislation will be examined, Internet
research conducted and respective embassies agnfaffairs offices will be contacted by e-
mail. It must be pointed out that modern diplomg@tiactice can include both male and female
diplomats. However, for convenience, the diplomiditbe cited in the masculine gender.

1.3 Structure of the Thesis

Chapter 2 considers the historical origins and lbgreent of diplomatic immunity. It
discusses the three dominant theories of immumityfarther lays emphasis on the importance

Y“pugardinternational Law: A South African Perspecti{900) 204.
wallacelnternational Lawded (1997) 131. This is where the concept of recity comes into play as well.

¥Hays “What is Diplomatic Immunity?” (2000)
http://www.calea.org/newweb/newsletter/No73/whatdiplomati_immunity.htnfAccessed on 20 May 2005].
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and need for diplomatic immunity. The developmehtdiplomatic immunity led to the
codification of the Vienna Convention and this wile distinguished from the Consular
Convention and the UN Convention. Consuls will éeamined to clear any confusion
between diplomats and consuls and their role itodipcy. In addition a brief look at what
immunities are granted to consuls, their staff fardilies. Finally, State immunity will be

considered to differentiate it from diplomatic imnity and its role in international law.

Chapter 3 examines the different formalities arelvarious functions of diplomatic missions,
diplomats, staff and their families. In so doimg fprimary areas of abuse will be identified.
Diplomatic missions’ functions, commencement anthteation will be considered and they
will be differentiated from special missions that gormed on a temporary basis. The
formalities include classification of the head ofssions, different types of staff and the

commencement and termination of their duties.

Chapter 4 explores the different privileges and umities accorded by the Vienna Convention
to diplomatic missions, diplomats, staff of diplaimanissions and family members. It poses
guestions about the necessity of immunity and et 1of individuals and State to prosecute
offenders. Each section will discuss the variomsmunities and privileges and provide
instances where abuse has taken place, indicatiegs avhere there is a need to limit
immunities. The Vienna Convention does providdaterremedies against abuse, including
declaring diplomats, their family or stgfersona non grataasking the sending State to waive
immunity and prosecuting in the jurisdiction of tbending State. All of these remedies will
be discussed and specific areas of weakness iadicat

Chapter 5 analyses three Governments’ respongée fguestion of diplomatic immunity: the
UK, US and the Republic of South Africa. Legishatifrom these States will be considered
with particular reference to the curbing of abus@munity. It will then be judged whether
certain UK and US mechanisms are successful antll dmi implemented within a South

African setting.

Chapter 6 considers the mechanisms by which abmsgsbe limited. These suggestions
include amending the Vienna Convention, the ustheffunctional necessity theory, bilateral

treaties and a proposal to establish a Perman@mhational Diplomatic Criminal Court.

4



Finally, the question of whether diplomatic prigés and immunities can be practically
limited is addressed. It is conceivable that hyhfer limiting immunity the number of crimes
committed may be decreased and/or the number afessful prosecution increased, whilst
still permitting the diplomat to function unimpededhe international community needs to
decide if diplomatic immunity is a necessary ewdlaif it is, to make the public aware of what
this entails. If, on the other hand, it is decidbdt immunity can be further limited and
possibly removed in some instances, then the latemal Law Commission (“ILC”) must

help amend and distribute the amendments to tbeaet signatories for comments.



CHAPTER 2

DIPLOMATIC IMMUNITY: ITS ORIGINS, THEORIES AND
CODIFICATION

“ Great Men are chosen by fate; the mortal diplonpatss examinations.”
S. Sofet*

2.1 Introduction

The Preamble of the Vienna Convention stateecalling that people of all nations from
ancient times have recognized the status of diplienagents..” Building on this statement
diplomatic immunity has been a facet of diplomatitations for countless years, and is
regarded as one of the oldest branches of intemadtlaw. With the concentration of States in
a geographical area interaction between Statesneagable, especially with the existence of
a common language, culture or religidn. Envoys have since time immemorial been
specifically chosen and sent in order to delivessages, receive replies and report on any
news from foreign States. These functions enstiredlevelopment of special customs on the
treatment of ambassadors and other special repatises of other Staté§. Necessity forced
most States to provide envoys with basic protectimth within the State of final destination
and in States of transif. The special immunities and privileges relatedifomatic personnel
developed in part, as a consequence of sovereigmuimty and the independence and equality
of States?

Y3ofer “Being a ‘Pathetic Hero’ in International Riok: The Diplomat as a Historical Actor” (2001 1
Diplomacy and Statecraft10.

parkhill “Diplomacy in the Modern World: A Reconsigtion of the Bases for Diplomatic Immunity in thea
of High-Tech Communication” (1997-1998) Rthstings International & Comparative Law Revie68.

®shawlinternational Lawded (1997) 523.

YMaginnis “Limiting Diplomatic Immunity: Lessons Lesd from the 1946 Convention on the Privileges and
Immunities of the United Nations” (2002-2003) R&oklyn Journal of International La@97.

18shawlinternational Law523.



With the establishment of permanent missions, siges acknowledged the importance of
ambassadors stationed in foreign States in ordeegotiate and gather informatibh.As the
nature and functions of diplomats changed from emggsr to negotiator and in some instances

to spy, so the legal basis of justifying diplomatienunity changed®

2.2 Where did diplomatic immunity originate?

The roots of diplomatic immunity are lost in historNicolson entertains the idea that tribes of
cave-dwelling anthropoid apes would probably haad Healings with one another in such
matters as drawing the limits of their relevant timghgrounds and bringing to an end a day’s
battle?* Although his speculation cannot be proven, Babiaieves it is not an unreasonable
thought?* It is an interesting theory and possibly the g&nef social interaction between

tribes.

The earliest record of organised diplomatic immyniés in Ancient Greece. Diplomatic
missions, until the & century, were established strictly on ah hocbasis and a diplomatic
appointment and immunity ended once the diplomdtfhlilled his duties in the foreign State
and returned honfé@. The Greek city-states and eventually all socetiecognised that the

practice of protecting foreign diplomatic personbelnefited all concerned. Envoys were

parkhill (1997-1998) 2Hastings International & Comparative Law ReviB@9.
Dparkhill (1997-1998) 2Hastings International & Comparative Law Revisid.

ZIE|gavish “Did Diplomatic Immunity Exist in the Areit Near East?” (2000purnal of the History of
International Law73.

*Barker The Abuse of Diplomatic Privileges and Immunitids:Necessary Evil31996) 14. Studies on
prehistoric man, by analysing graves, settlementk Ectographs of that age, established that piaiismen
were organised into communities. They had orefditure, laws and religion among other ideals. yTineded
and declared war, which indicated that they mustehbad some sort of relations between the different
communities. Even before political institutions bagplaying a prominent role between people or $riliewas
necessary to treat each other honourably and giegr@ecurity to messengers in order to completeaduence
their mutual interests. See McClanahaiplomatic Immunity: Principles, Practices, Problerfl989) 18 and
Ogdon “The Growth and Purpose in the Law of Dipltmémmunity” (1937)American Journal of International
Law 449.

Bparkhill (1997-1998) 2Hastings International & Comparative Law Revib8.
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accorded absolute immunit§. Reciprocity continued throughout the ages andxislained

better as o unto their representatives as you would havettie unto yours®

Ogdon indicates that there are three distinct periaf development, namely (a) in antiquity;
(b) in the philosophy of the law-of-nature schaolthe 13' to 17" centuries and (c) views of
positivist writers after the f7century?® In ancient times messengers were able to depend o
immunity for fear of the sending States’ strengttewen their god’ If anyone broke the law

in the receiving State they were expelled and pwedsin their own land. This was an
immunity based on reciprocal custom. Eventualgsthcustoms became rights and were later

codified as such in international treaties, like Yienna Conventidfi

Immunity was respected. Clay tablets dating back350 BC have been found which contain
records of a widowed Egyptian queen who had nadml. She sent a letter to the Hittite king
setting out her predicament, and requesting thaivbeld give her a son in marriage who
would become Pharaoh of Egypt, and ensuring theldren would too, ultimately take the
throne®® The Hittite king was suspicious and sent an enimynvestigate. The envoy
confirmed the genuineness of the offer. A son eidg dispatched but was murdered when he
entered Egypt. The Hittite reacted by marchingo irByria, capturing the murderers,
prosecutinghem and condemning them, according to internattipragtice of the timé®

*Ross “Rethinking Diplomatic Immunity: A Review ofeRiedial Approaches to Address the Abuses of
Diplomatic Privileges and Immunities” (1989)Mnerican University Journal of International LawRolicy 176-
177.

®Frey and FreyThe History of Diplomatic Immunit1999) 4.
®BarkerThe Abuse of Diplomatic Privileges and Immunifids

?’Elgavish (2000)Journal of the History of International LaB4. Homer portrayed ambassadors as the
“messengers of Zeus and men.” Ogdon (198Mgrican Journal of International La¥50. Eustathius, a noted
commentator on Greek early history, stated thahtdralds were regarded as divine class or at feaktle class
between men and gods. Xenophon, an Athenian thstaaid that ambassadors were worthy of all themour.
More interesting is that Egyptians clothed the fiors of ambassadors with religious character aecewsaid to
have possessed a written code upon the subject.

“Maginnis (2002-2003) 28rooklyn Journal of International La®97. Frey and Frefistory of Diplomatic
Immunity 4 states that rooted in necessity, immunity waseteaon religion, sanctioned by culture and fordifie
reciprocity. As the essential foundations of immyrshifted from religious to legal, what had onlsecome
custom became precedent over time. Ultimatelyonat laws and international treaties codified ¢hpsvileges.

McClanaharDiplomatic Immunityl9-20.

bid. What is of significance is that the messagestseihe Hittite king resulted in the travelling thie envoy to
and from Egypt.
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Messengers and envoys were often exposed to haingdbeir travels. Not only exposed to
temporary detention was possible, but also roadklalges or kidnapping and murder by
robbers and sometimes even by rulers of enemydsyrtihey passed through. Thus, in order

to protect them, the sending and receiving Statesdme circumstances) guarded them and
tried to ensure their security. In Ancient Romestage taking was a common means of
ensuring security. The States through which thegrwould pass would willingly give a
hostage to ensure safe passage. The hostage Waseated and would be released at the
border. If the envoy was attacked, the hostagéidueikilled?

Protection of envoys was achieved in several wadysstly, a specific appeal by the dispatcher
to the recipient was sefit. This was usually attained by sending a lettehéreceiving State
requesting that someone watch over the envoy sbntaone would interfere with their
mission, and in return the sending State promigeetial benefits. Secondly and more
menacingly, protection could be achieved by inteomal agreement in that detention or
murder of the envoy would lead to the cancellat@ninternational agreements and the
receiving State would suffer the consequencesrdibiit could be done by providing escorts
as a means of defent®. In order to protect the messengers, escorts wereded by the

receiving Stat&>

According to some authors, there was much politeecad military diplomacy during biblical
times®® Many kings and queens sent messengers to rigedssavast geographical areas, and
immunity was needed if they were relaying unwelcameers. A perhaps familiar example is
the visit of the Queen of Sheba to King Solomoruath940 BC. Such an important political,
cultural and economic occasion would have requeedoys to organise, negotiate and co-

ordinate the visit’ It may even be argued that Moses, Aaron, Jowés), the Baptist and even

31Elgavish (2000)ournal of the History of International Law.

#2Alan Hostages and Hostage Takers in the Roman Enipa@6) 64.

#Elgavish (2000Yournal of the History of International La8..

3E|gavish (2000Yournal of the History of International La82-83.

*Elgavish (2000)ournal of the History of International La@3.

¥McClanaharDiplomatic Immunity21 and Frey and Freiistory of Diplomatic Immunity8.

¥"McClanaharDiplomatic Immunity21.



Jesus were ambassadors from God, indicating theretaf ambassadors as sacrosahctt
has been debated whether messengers enjoyed edlifreedom of movement in the Ancient
Near East. According to Elgavish, messengers wetgermitted to return home without the
receiving States’ permissidn. Furthermore, Frey and Frey state that envoysicoeldetained

for crimes which they were suspected of committthg.

The Ancient Greeks found it useful to receive hisdkeryke$ and to grant them immunity.
Only heralds were considered wholly inviolable, gthimarked the beginning of today’s
concept of international diplomatic law. Envoysreveot inviolable to the extent that heralds
were; in the event that envoys committed crimey there punished but could not be put to
death® The ancients appreciated the importance of conation between the States and
thus took precautionary measures to protect enamyb herald4® Anyone who injured a
herald or intervened in his business met with sevennishment? More importantly,
immunity from judicial tribunals was permitted inrder to prevent disruption in the
performance of envoys’ official functions, as i€ tbase today. The Greek city-states, which
were democracies at the time of the classical @§®-850 BC), were frequently at war.
Alliances meant victory over common enemies, andltie were sent to the States to promote

alliances. The ambassadors would address theviegestate and be assured of their safety

#Frey and Freyistory of Diplomatic Immunitt8. Moses and the Israelites had to pass thrmagty territories
to reach the Promised Land. They were thus opettack if they entered a foreign territory withgugrmission.
Therefore, it was necessary that messengers watdcséoreign kings to negotiate guarantees fortgarion of
their persons and property while crossing thettawri

%Elgavish (2000Yournal of the History of International Lawb.

““Frey and Freistory of Diplomatic Immunity9-20.

“0gdonJuridical Basis of Diplomatic Immunity: A Studytire Origin, Growth and Purpose of the L1936)
15. Heralds were messengers of the State. Thek&megarded heralds as descendants of Hermewirtbed
messenger of the gods. The ancients identifiesnidsrwith charm, trickery, cunning, deception, dmeksé traits
were transferred to envoys who were still regargedacrosanct. They were selected principallyherbasis of
their oratorical skills, and in most instances werators such as actors. For instance Demostheassan
ambassador and advocate and Aeschines was araadtambassador for the Athenians.

“’Frey and Freistory of Diplomatic ImmunityL6.

“30gdonJuridical Basis of Diplomatic Immuniti5.

“To insult a messenger bearing peaceful news meant Although messengers were welcomed they wee al
feared. The ancients believed that strangers dwawd magical powers that could potentially be Hakm
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when returning hom&. The rules governing diplomatic immunity did nebk/e beyond very
elementary principles. This may be a result ofirdrerent distrust and/or the distances and

difficult terrain which hampered effective commuation*°

Rome’s evolution from a city-state to a universahftre forced her envoys to play a more
prominent role than those of Ancient Greece. Tiveiability of Rome’s diplomats originated
during the time of Romulus and Tatius (around 7@).8 The survival of Rome depended on
creating alliances and exchanging representativils meighbouring Stat€. Rome sent
eminent statesmen with senatorial rank as diplonatswn asnuntii or oratores** These
nuntii were appointed by and received their credentiamfthe Senate itself. Diplomatic
relations were regulated by an institution knowntesCollege of Fetials, whose practice gave
rise tojus fetiale®® Their immunity was regulated by political necgssind religious sanction,
echoing the theories of personal representationfamctional necessity. The fetials swore an
oath to Jupiter, who was the guardian of allianceBhe College also investigated any
complaint raised against a diplomat involving tih@ations of diplomatic immunity. Once the
fetials found a man guilty, they would deport orrender him to the wronged Stdfe Modern
diplomatic practice follows a similar methodology,that an offending diplomat can have his

immunity waived or be declargmrsona non grata®

“*According to Elgavish (200Q)ournal of the History of International La86, there was no diplomatic immunity
during peacetime, only during wartime, which is iateresting concept. Surely immunity should als b
considered during peacetime to prevent harassniatiplomats while delivering messages or news anning
the arriving of a sovereign into foreign territorieralds were dispatched to secure safe-conduet fielegation
to negotiate for peace or obtain permission tovecthe dead and wounded from the battlefield. ekample in
thelliad, is Zeus urging Priam to take a herald to Achittesecover Hector’s body.

“*Frey and Freistory of Diplomatic Immunitg.

*"Frey and FreyHistory of Diplomatic ImmunitB8 and BarkeAbuse of Diplomatic Privileges and Immunities
16.

“8Frey and FreWistory of Diplomatic Immunit@7.

““The main objective of the ambassadors was to bedice of the Empire and for “Rome ...extend her empi
earth’s end, her ambition to the skies” as statedrchises. Frey and Fré{istory of Diplomatic Immunit@7.

*BarkerAbuse of Diplomatic Privileges and Immunitie& Any legate who received authority from the &en
was considered inviolable, even if they were dispadl to the provinces, army or to a foreign power.

*bid and Young “The Development of the Law of Diplomafelations” (1964) 4(British Yearbook of
International Lawl142.

*?Frey and FreWistory of Diplomatic Immunit9.

*Refer to Chapter 4.5.1 and 4.5.2.
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Ogdon asserts that the Roman theory of immunity mariound in the writings of classical
jurists and commentaries of Code Justinianus. ridgigs of diplomats were sacred and of
universal application? These rights are derived from thes naturale(natural law)and jus
civilis (civil law).>® Interestingly, these philosophies were later ipocated during 529 to 534
into codified civil law, theCorpus Juris Civilis® For instance theex Julia de Vimade it an
offence to infringe on an ambassador’s inviolapiéind any such infringement was considered
a legitimate cause of waf. According to theDigest any assault on a diplomat of the enemy
was deemed an offence agaijust gentium(law of the nationsj® Thomas Hobbes in the 7
century clarified thgus gentiumby confining its application to international retats and
equating the law of nations to the law of naflireDiplomats performed a variety of tasks in
the Roman Empire, which included negotiating tesatof trade, alliance and demanding
restitution for any failure to comply with treatie¥hese are the primary functions of diplomats

today®°

However, before the envoys were granted an audibaf@e the Senate, they had to pass a
“suspicious scrutiny” test. This required thenwtait patiently before addressing the Senate
and thereafter to wait long periods before theyeiram an answer, after which they were

quickly removed from the cit§* However, at the same time, the ambassador péesbifie

*What must be noted is it was the Romans who resegnimmunity of the whole envoy while the Greeks
limited it to heralds.

*Frey and Freistory of Diplomatic Immunitg.
*’0gdonJuridical Basis of Diplomatic Immunig/l.
*Young (1964) 4®ritish Yearbook of International Laf43.

**The Lex Julia de vi publicanade it illegal to violate the immunity of a legaRome guaranteed the freedom of
foreign ambassadors even during times of war agy digreed to surrender anyone who attacked an aathas

*Frey and FreHistory of Diplomatic Immunit@67. For Hobbes there were no legal or moral bdyetween
States. What prevailed was the state of nature.

®Frey and FreWistory of Diplomatic Immunitl. During peace time, ambassadors carried messagerned
fugitives and mediated disputes. During wartinteeyt delivered prisoners, made burial arrangements a
concluded peace agreements. In order to ensurththawere recognised by the foreign State, analuiss wore
specific attire identifying them. As a rule, Rorsasent multiple ambassadors to ensure that theagesgould
be delivered, even if an ambassador died or be@arapacitated en route to his destination.

®1Frey and FreWistory of Diplomatic Immunitg and 47.

12



sovereignty of the State and accordingly was toeatea guest of the SenéteHarming the

envoy was not only seen as a contravention agdiedaw of the gods, but also of the law of
the nation$® Rome’s relationship with its Empire was that effamony and not equality, and
this is why Rome did not develop these rudimentaigciples further. Romans frequently
violated immunity vis-a-vis the barbarian landst®ing brutal and aggressive. International

law does not flourish in circumstances where at&t are not given equal statéite.

It has been stated that the first example of psddesl diplomacy can be accredited to the
Byzantine Empir&® Even though there was a threat of the growirensth of Persia and the

emerging Islamic Empire in the East, the Byzantue=d diplomacy rather than war to expand
their influence. Thus they introduced the firspadegment of government dealing not only with

external affairs, but also with the organisatiod distribution of embassies abro&d.

During the Middle Ages, Roman law, barbarian caales canons of the church recognised the
importance of diplomatic immunify. Ambassadors were treated courteously and weengiv
hospitality, and honorary receptions and gifts wWieestowed upon even those who brought
declarations of war. Not only envoys were invitdalout also their goods and entourages.
During this time, there was an increase in papgéties>® This was due to the notion that
Christendom rested in the hands of the Pope, therdfe should govern all of Christendom.
The establishment of those diplomatic networksuerficed the organisation and the structure

of the diplomatic corp®’ Interestingly, envoys were not answerable for emyes committed

®De Martens noted that the basis of inviolabilitytbé diplomatic envoy was essentially religious aod the
idea that the ambassador represented a soverdigay and FreyHistory of Diplomatic Immunityd7. The
decision to receive an envoy or not reflected Rempelicies toward that foreign State.

%Frey and Freistory of Diplomatic Immunit7.

®Frey and Freistory of Diplomatic Immunitp and 57 and Young (1964) &0itish Yearbook of International
Law 143.

®BarkerAbuse of Diplomatic Privileges and Immunitiks
®Frey and FreWistory of Diplomatic Immunity7.

®"Frey and Freistory of Diplomatic Immunity.

®Frey and Freyistory of Diplomatic Immunity9.

®Ibid. Canon law provided heavy penalties for those Wwhomed a papal representative. Thecretum a
synthesis of church law, outlined the inviolabilidlenvoys.
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before their mission but were answerable for any crimesmitted during the embass{’
When a crime was committed, they broke the law&ad and mari® The laws of God were

of primary importance.

China too considered itself a civilised nation loid not recognise the existence of other
civilised nations. Owing to the fact that the Gdsa believed that their own culture was
dominant above others it saw no need to embarkiplordatic relations? Frey and Frey
observe that it was not only the Chinese who fedlytwere a dominant cultufé:ithe same
could be said about the Christians and Muslimsinduthe Middle Ages, with regard to each
other. In each of these situations the “barbatiavsre treated with disdain because each
system developed exclusively according to theircgigeprinciples. The common bonds
between the Greeks were language and religion;himsttanity was religion, as was the case
with the Muslim countries. Japan and China hadrarnon bond of cultur& Things began to

change when trade by sea between the East andeEnespme prominefit.

During the 18 and 14" centuries the growth of sovereign States challérthe medieval
concept of universality and stimulated diplomatitiaty. Laws were no longer based solely
on Christianity, but were now in the hands of podit powers’® After the decrease of
religious tensions around the™Bentury, the diplomat’s role was enhanced by tiwsvth of

State powef! The increased role of diplomats made it impeeativat their immunity and

Frey and Freistory of Diplomatic Immunity.

"Similarly, Saxon and Gothic law provided for spégistection and treatment of envoys and anyoneidisg
envoys’ immunity was to be punished.

"2China did have some relations with Korea, AnnaranSand Burma.

SFrey and FreWistory of Diplomatic Immunitp and 22-23. The Japanese, Greeks and Romaredapught
of similarly.

"Frey and FreWistory of Diplomatic Immunitp. Mill stated that relations with the barbariamsuld not work
in that they did not reciprocate. The Chinese ayignted the idea of diplomatic privileges and imitias to
other States’ representatives around 1860.

McClanaharDiplomatic Immunity24-25.

Frey and FreWistory of Diplomatic Immunitg.

""Diplomatic immunity became intertwined with the gtige of the dynastic State.
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privileges be define® During the Renaissance, scholars and others gubiatit that the
natural law offered a sound argument for diplomatnenunity for the protection of envoys
when performing their official functions. One bietbest statements of a natural law basis for
diplomatic immunity was formulated by Franciscus\etoria in 1532”° The question asked
was how would the Spanish know whether they hadeaed to and later violated the law of
the nations, if they killed an ambassador sentiyRrench for the purpose of putting an end to
an existing war between them? The purpose ofciestion was designed to settle the point
whether the law of nations falls under natural osipvist law® De Victoria’s answer states
the position of the ambassador with respect tarhvimlability. He explained that there were
two types of international law, one being a commonsensus between all peoples and nations
and the other being positive cons&ntThe ambassador fell under the type of law whiets w

from common consensus and he was considered twindaible among all natiorfé.

The basic principle of the naturalist doctrine what of necessity; to protect ambassadors
because of the importance of their functiBhsAn early application of necessity was made by
Ayrault (a judge of the criminal court in Angersh&n he explained that there was a more
important basis of diplomatic immunity than exteniality and that was necessity of insuring
inviolability to an agent! Further, it was stated that the ambassador defiie protection
from three sources, namely from the one sending fmom those to whom he is accredited,
and from the important nature of negotiation whichis function to carry off. Grotius even

conceived iDe Jure Belli ac Pacf§ that wars would begin out of the maltreatmentrofags.

®Frey and Freistory of Diplomatic Immunit$-9.

Frey and FreHistory of Diplomatic Immunity50 and Ogdon (193American Journal of International Law
455,

80gdon (1937)American Journal of International Laws5 and Ogdoduridical Basis of Diplomatic Immunity
38.

80gdon (1937)American Journal of International La#s5 and Frey and Freistory of Diplomatic Immunity
150.

820gdon (1937)American Journal of International Lad5s5.

80gdon (1937)American Journal of International La#54 and Ogdoduridical Basis of Diplomati&8.
80gdonJuridical Basis of Diplomatic Immunig.

80gdon (1937American Journal of International La#56.

8The Law of War and Peace.”
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He wrote that there were two inherent rights of assladors abroad, namely the right of
admission into the receiving State and the rigtteéedom from violenc&’ Grotius disagreed
with other scholastic reasoning that immunity wasedal on natural law through necessity.
However, he ultimately concluded that immunity viesed on natural laff. Grotius stated
that the security of ambassadors outweighed angrddge which may have been derived from
the punishment of his crimes. His safety woulccbmpromised if he could be prosecuted by
any other than the State who sent him. The seriatg’s views may be different from those
of the receiving State and it is possible that éhebassador may encounter some form of
prejudice for the crime for which he has been aedifs Both the natural law and positivist
thoughts have their weaknesses. The natural ldwascconfused international law with
theology or moral philosophy, while the positivistdused to look deeper into the political and
juridical reasons that the practice was based uplonother words, the naturalists defined

immunity from the law of nature or God and the figisits from practice among Stat®s.

One main rationale of necessity is securing the amsémor's positiof. Samuel Pufendorf

states that ambassadors are necessary in ordeegerye peace or win the battle. This is
embraced respectably by natural [%wlIn other words, ambassadors are necessary tegonv
messages of truce or surrender or even to declarewth a foreign State. Pufendorf further
states that those who are sent as spies to anwdkien are not protected by natural law, but
depended on the “mere grace and indulgence” ofethelso sent ther¥ Despite these

statements it must be made clear that immunity iditl give the ambassador a licence to

commit crimes against the State without being phwads

8"Ross (1989) American University Journal of International LafPolicy 176. See further Keaton “Does the
Fifth Amendment Takings Clause Mandate Relief factivhs of Diplomatic Immunity Abuse?” (1989-19907 1
Hastings Constitutional Law Quarterly71 and Farhangi “Insuring Against Abuse of Diploimdmmunity”
(1985-1986) 3&tanford Law Revied518.

80gdonJuridical Basis of Diplomatic Immunig0.

890gdon (1937American Journal of International La#57. See further Book 2, Ch, XVIII Vol. Il 442-34

“Frey and Freistory of Diplomatic Immunit280.

This idea arises from natural law.

%Frey and FreWistory of Diplomatic Immunit268. For a look into Pufendorf’s theories refefFtey and Frey
History of Diplomatic Immunit267-269.

%0gdon (1937)American Journal of International La#57-458.
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Sir Edward Coke declared this in eurth Institutethat

“if a foreign Ambassador...committeth here any criwtgch is contra jus gentium, as Treason, Felony,
Adultery, or any other crime against the law of iNa$, he loseth the privileges and dignity of an

Ambassador as unworthy of so high a place, andlmegyunished here as any other private Alfén

The most significant of all applications of the Ramdoctrine was in the Spanish code system,
which stated that any envoys that entered Spaitw(tihstanding their religious standing)
would be allowed to come and go in safety and sigciar their persons or property throughout
their stay’”> Even though an envoy who visited the country rhaye owed money to a
Spanish individual, he would not be arrested orughd to courf® A fine example of
diplomatic immunity was when the Bishop of Ross i@snd to have participated in a plot
against the Crown of England in 1571. At that time there had already been two prior
incidents where ambassadors were not punishedéar ¢rimes, but were requested to leave
the country. The Bishop was detained for a shertog before being banished from the
kingdom?® Thus a strong precedent had already been set @leetili and Hotman were
called upon by Queen Elizabeth I's Council to aeviger on the bringing to justice of a
Spanish ambassador, Mendoza, who had conspiredsagiae Queen. Both gentlemen advised
the Council that he should not be punished, biterabe sent back to Spaih.Gentili stated
that the natural law governing ambassadors watonatd in theology or philosophy, but in the
practice of nation&° Although both these theorists did not approveesfding Mendoza back,

%0gdon (1937)American Journal of International La#60.

%0gdon (1937American Journal of International La#61.

“Ibid. See further Law IX, Part VII, Title XXV ofas Siete Partidagn interesting decree which allowed for the
debtor to be brought before a court is when he wasilling to pay for a debt which was contractedtlie

country.

*Frey and FreHistory of Diplomatic Immunity 74 and Ogdon (193American Journal of International Law
461.

%0gdon (1937)American Journal of International Law62 and Frey and Freistory of Diplomatic Immunity
175-176.

%“0Ogdon (1937)American Journal of International Law61- 462. For an in-depth analysis on the Mendezz
refer to Frey and Freistory of Diplomatic Immunityl67-174 and Young (1964) 4British Yearbook of
International Law148-150.

1% rey and Frepistory of Diplomatic Immunityt69.
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they had to adhere to the practice of nations.s Than still be applied today: an ambassador or

diplomat will not be detained for espionage adésitagainst the receiving State.

The period from 1648 to the French Revolution 084 Wwitnessed the greatest expansion of
diplomatic privilege, but later the most obviousIpnactices were restricted. The practice
tended to reinforce the idea of privileges as bgegsonal, for example having immunity
against criminal jurisdiction. By the $9century natural law had declined, but it was
reintroduced in the 2bcentury'® There was a shift to positive law. The leadimgifivist
theorist was Van Bynkershoek, who argued thatdledf nations was based on the common
consent between nations through international custor through treati€d® He expanded the
concept and justified immunity, whether it be frogmestionable acts or not, in saying that an
ambassador actethfough wine and women, through favors and foulaks’'%* While many
would agree with this statement, it oversimplifidtee position. The importance of an

ambassador must ensure international stability.

This “modern” form of diplomatic immunity only tookhape with the establishment of
resident ambassaddf®. This concept is defined as ‘fegularly accredited envoy with full
diplomatic status sent...to remain at his post uetihlled, in general charge of the interests of
his principal”'®® The first record of a resident ambassador amsgly around the mid-15

century’® By the 1500s the major powers were already exgihgnresident ambassadors

%4pid. This concern will be dealt with in Chapter 4.2.1
19%Frey and Freistory ofDiplomatic Immunityd.
1%Frey and Freistory of Diplomatic Immunit@76.

%Frey and FreyHistory of Diplomatic Immunity277. Other theorists to make contributions to plositivist
concepts of diplomacy were Rachel, Textor and detdvia. For a look into positivist theories referFrey and
FreyHistory of Diplomatic Immunit274-280.

1%This was due to more stable political conditionsedeping in States and to globalisation (intereists
commercial and political affairs) that led to Statlowing their representatives to remain abroadIdnger
periods. For instance during the™@&ntury ambassadors remained in Venice for ongetimonths. In the 15
century they remained for two years and by th& détury for three years.

1%This definition was provided by Mattingly in McClahanDiplomatic Immunity25. Paolo Selmi provides
another definition whereby the office “begins taséxvhen one has the institution of a permardfitium of
which the ambassador, provided with a general ntandathe titulary during his assignmeitiid.

9The head of the first mission was Nicodemus deitfaamli, accredited in 1450 by Sforza, Duke of Mil@
Cosmio dei Medici in Florence. For an in-depthgidaration of at his appointment see Ogdaridical Basis of
Diplomatic Immunity27-28.
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between their court®® It seems that the fear of war stimulated dipldeattivity, which
further encouraged the establishment of residertassies? The establishment of resident
embassies made ambassadors a symbol of goodwilaaalrce of gathering and relaying
information in the foreign Stafe® Immunities and privileges of resident ambassaders an
innovation of the 18 and 17 centuries. During this era, the potential linidas of
diplomatic immunity was a heated isStleand there were several debates, especially with
regard to which of the three theories dominatetthéninternational spheré?

Throughout the 1®and early 28 century the “European” law of nations collided iwiither
mutually exclusive, imperial and geopolitical sys&*®* Most of the change was based on
Western thought and developing countries had capttdéon international law and diplomatic
practice and immunity as a Western construct. Teant that by accepting “European law”
States were allowing the Western powers to exediseinance over theft? The system of
diplomatic privileges survived in spite of strontjaaks against it, because of its necessity.
Further, the increase of the scope of diplomaticcfions led to the increase of the size and
importance of diplomatic corps. Many saw this as‘@utmoded and overly privileged elite”
and even today most laymen believe ffitsMany jurists believed that immunity was a denial
of justice. For instance, what sense of justicesda victim have if the offending diplomat
cannot be prosecuted? This was further reiteradeeh there was a growing acceptance of

1% talian States began sending resident ambassamlotker parts of Europe. For example, Milan andivt had
one in France from 1495. Milan also had residenbassadors in Spain, England and Rome. Spainasent
resident ambassador to Rome and England from 1218@35. Even the Vatican sent nuncios to Spaiande,
England, Venice and Rome by 1505.

1%%rey and Freistory of Diplomatic Immunityt22.
"rey and Frewistory of Diplomatic Immunit23.

M\cClanaharDiplomatic Immunity27. Frey and Frey stated that the introductionesfdent embassies did not
initiate a new wave of diplomatic immunity, buthrat marked the threshold of the practice.

"4bid.

“3rrey and Freistory of Diplomatic Immunit@92.

“4pid. The law and practice of diplomatic immunity lendredibility to solidarist and pluralist theorie$
international law. Solidarism sees international &s exclusively European and becomes universathes States

begin to accept the system. Pluralism emphasisintb@poration of diverse civilizations, culture dategal
traditions into international law.

MFrey and Fregistory of Diplomatic Immunit93.
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equality and democrady® Making matters worse for the diplomatic instioutiwere terrorists
masquerading as diplomats or even diplomats abukgig power. In the 2Dcentury there
were two World Wars and several revolutions thadesmined the traditional international
society'!’ The breakdown of internal homogeneity and theaegipn of the international
community, together with socioeconomic changesgandith in military technology, triggered
a “diplomatic revolution™'® This means that there was a need to limit angiicesiplomatic
immunity*® Despite all these negative developments, goventsrieave generally respected
diplomatic immunity even through the two World Warghe Allied forces honoured the rights
of the representatives from Nazi Germany and JapaBimilarly, the United States

representatives abroad were also immtifie.

The drafters of the Vienna Conventions had theeexély burdensome task of incorporating
the concerns and suggestions of all the countmesved in the early 1960’s, especially with a
history dating as far as the first civilised settents. Despite this difficult task ahead of them

it was needed in order to put an end to the divepésions and custont$?

2.3 Theories of Diplomatic Immunity

Since the 18 century there have been three major theories mibmiatic immunity. Each
theory plays a prominent role during different pds in history. These theories are: (a)
personal representation, (b) exterritoriality anylfinctional necessit{??> Not only will their
historical context be reflected but reference trthse in modern practice will be made in this
study to indicate the role of each theory througtibe ages and how they apply today.

19bid.
bid.
M8rey and Frepistory of Diplomatic ImmunitR94.
"% rey and Freistory of Diplomatic Immunit@95.

120R0ss (1989) American University Journal of International Law Rolicy 177. It must be remembered that
immunity during the wars was not absolute: theresvexceptions to the general sentiment.

#pid.

12\1cClanaharDiplomatic Immunity27-28.
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(a) Personal Representation

This theory has the deepest and earliest origionglbefore the age of the modern diplomats
and resident embassies there were rulers who sgresentatives. The theory gained
widespread recognition during the Renaissance gewben diplomacy was dynastically
oriented™® These representatives received special treatnWhen the receiving State
honoured them their ruler was pleased and unnegessmflict was avoided® The
representative was treated as though the sovermigthat country was conducting the
negotiations, making alliances or refusing requ¥stsThe great theorists of the 1@nd 17"
century like Grotius, Van Bynkersho&® Wicquefort and Vattel supported and encouraged
the use of this theor’}?” Montesquieu describes representation as

“the voice of the prince who sends them, and thicevaught to be free, no obstacle should hinder the

execution of their office: they may frequently mffebecause they speak for a man entirely indepgnde
they might be wrongfully accused, if they wereléab be punished for crimes; if they could be atee
for debts, these might be forged®

In The Schooner Exchange v McFadtfdithe court held that by regarding the ambassador as

the sovereign’s representative, it ensured thaiust. If they were not accorded exemptions,

1Z3wilson Diplomatic Privileges and Immuniti¢4967) 2.

12\ cClanaharDiplomatic Immunity28 and Parkhill (1997-1998) Mastings International & Comparative Law
Reviews71.

12\cClanahanDiplomatic Immunity28 and Barker\buse of Diplomatic Privileges and Immuniti@8. See
comments made by Benedek “The Diplomatic Relatidos The United States Protects Its Own” (1979) 5
Brooklyn Journal of International La®83. The 1708 Act of Anne was formulated arourid theory to further
soothe the Russian Czar’s anger for the insulisséhvoy by Britain.

128/an Bynkershoek believed that the status of an as#mor is established not by the subject to whoratse
been sent but by whom he has been sent. Thidlésterd by the dictunQuia imaginem principis sui ubique
circumfentmeaning that they are symbols of the sovereigrs velve sent them.

12BarkerAbuse of Diplomatic Privileges and Immunit@S Even the immunity of the family and staff mseto
follow the notion that if they were to be detainedould interfere with the freedom of the ambassad

128przetacznik “The History of the Jurisdictional Immity of the Diplomatic agents in English Law” (1978
Anglo-American Law Revie®55. The maximsancti habentur legatgives additional force to the fact that
whoever causes any violence to an ambassadorhasnthe dignity and status of the sovereign heessmts.
Gentili describes an ambassador as someone wtai nty sent by the State, but who performs inrthme of
the State. Stephen portrays an ambassador aslthe égo” of his ruler and enjoys immunities ideait to the
ruler in the receiving State.

12%The Schooner Exchange v McFaddbh U.S. (7 Cranch) 116 (1812). See further WiléBiplomatic
Immunity from Criminal Jurisdiction; Essential tdféctive International Relations” (1984) [foyola of Los
Angeles International & Comparative Law Jourrdls.
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every sovereign would cast a shadow on his ownitgigmhen sending an ambassador to a
foreign Staté>°

If applied in modern times this theory would beslappropriate, in that it was based mainly on
monarchies and not on sovereign Statés This is an interesting concept, since a presiden

a sovereign State could be seen as having the saoigons and stature as a monarch. Ross
discredits this theory on three grounds. Firsg, ftireign envoys cannot have the same degree
of immunity as the ruler or sovereidif. Second, the decline of the monarchs and the
progression of majority vote makes it unclear wihe diplomat represents. Last, the immunity
does not extend from the consequences of the mpeeives’ private actions® Wright
further criticises the theory by placing the dipkinabove the law of the receiving sovereign,
which is opposite to the principle that all sovgra are equaf* Yet despite its declining
popularity, the theory is still used, albeit infusotly. For example, in 1946, a federal court in
New York granted a diplomat immunity from servidepoocess under this theoly?

(b) Exterritoriality

This theory was of limited applicability in the Bacenturies after the establishment of resident
embassies in the T5century. It derived from imperfect notions of g@mal and territorial
jurisdiction!*® During this time there was a great emphasis thessupremacy of national law
on everyone in the territorial state, irrespectfeheir nationality. In order to try and avoid

this being imposed on diplomats, the theory of mitteiality was developed®” This is based

130138-139. See furthevlagdalena Steam Navigation Co. v Marti@59 QB 107 Taylor v BesHilary Term. 17
Victoria (1854), 14 C.B. 487 aridusurus Bey v Godba1894) 2 QB 361.

13\McClanaharDiplomatic Immunity29 and Wilson (1984) Zoyola of Los Angeles International & Comparative
Law Journall15.

13R0ss (1989) American University Journal of International LawRolicy 177-178 and Keaton (1989-1990) 17
Hastings Constitutional Law Quarterf3.

33bid. For more detail on this theory refer to Wilddiplomatic Privileges and Immunitieis5.

34Wright “Diplomatic Immunity: A Proposal for Amendinthe Vienna Convention to Deter Violent Criminal
Acts” (1987) 5Boston University International Law Journb®7.

13% eaton (1989-1990) 1Mastings Constitutional Law Quarter74.
13%przetacznik (1978\nglo-American Law Revie863 and Ogdoduridical Basis of Diplomatic Immuni§3.

137przetacznik (1978\nglo-American Law Revie853.
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on the Roman law principle whereby a man took ks tand’s law with him when he went to
another land®® The crux of this theory is that the offices arminies of diplomats and even
their persons were to be treated, throughout gtay, as though they were on the territory of
the sending State and not that of the receivinge$ta The irony of this theory is that a
diplomat would not necessarily be immune for theaeallegal conduct in the sending State,
but could not be prosecuted forif. Further, ambassadors were seen in two ways,s(a) a
personification of those who sent them, and (by tivere held to be outside the limits of the

receiving Staté**

Authors like Emmerich de Vattel (1758) and Jamesinher (1883) emphasised that an
ambassador’s house and person are not domicilédeimeceiving State, but in the sending
State*? An example where this theory played a role i4987 concerning the security level
of embassies in Moscow: the US Secretary of Stitbat a press conference that the Soviets
“invaded” the sovereign territory of the US emba¥8yAnother example is with reference to
political asylum in embassies: Cardinal Mindzengsvgiven asylum in the American embassy
in Budapest. No authority may force entry intoemmbassy or compel an embassy to remove a
person given asylur* What can be gathered from this is that asylumnirembassy was and

is realised through the concept of exterritorialfy In The King v Guerchy® in 1765, an
English court did not prosecute a French ambass@iloan attempt to assassinate another

138przetacznik (1978Anglo-American Law Revie@53 and Ogdoduridical Basis of Diplomatic Immunit§8.
Grotius also maintained that the diplomatic ageas wot subject to the law of the receiving State.

139\ cClanaharDiplomatic Immunity30 and Ogdoduridical Basis of Diplomatic Immuni®§3.

1“OMaginnis (2002-2003) 28rooklyn Journal of International La®94 and Benedek (1979)B5ooklyn Journal
of International Law383.

4Iprzetacznik (1978Anglo-American Law Revie®54. The Latin ternextra territoriumwas used, although
theorists believed this term to be misinterpregshecially when Grotius, Van Bynkershoek and Vatfdrred to
it. For an insight into the debate on how Grotiuas misinterpreted refer to Barkébuse of Diplomatic
Privileges and Immunitiefl996) 40-43 and Ogdahuridical Basis of Diplomatic Immunit4.
12\cClanaharDiplomatic Immunity30.

“3\icClanaharDiplomatic Immunity30-31.

“Ibid.

“Many scholars and authors confuse the concepts @ftetritoriality” and “extraterritoriality”.
“Extraterritoriality” refers to the application ofmunicipal law to acts occurring outside the geobiead
boundaries of a State’s jurisdiction.

1%The King v Guerchg Wm. B1, 545; 96 Eng. Rep. 315 (1765).
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Frenchman. InTaylor v Best?’ Jervis CJ declared that the basis of privilegehit the
ambassador is assumed to be in his own cotfftryThe Attorney General itMagdalena
Steam Navigation Co. v Marlit! expressed similar opinions

The decline of this theory can be seen, accordinyyltClanahan, as a result of academic
groups abandoning the theory in order to draft fazations for international la#?® Other
reasons stem from the vagueness of the term “@xtdatity” leading to incoherent and
politically motivated interpretation'S® For instance, the term is persistently used &rrilse
not only the mission, but all types of immunitiesdaprivileges enjoyed by the personnel,
which seems contrary to the original understandifighe ternt>> The courts also found
exterritoriality conceptually difficult when findgq that the actions of a diplomat were

committed on the receiving State’s soil rather tHamestic soit>3

14" aylor v BesHilary Term. 17 Victoria (1854), 14 C.B. 487.

18The court stated iWVilson v Blancd6 N.Y. Sup. Ct. 582, 4 N.Y.S. 718 (1889) that teory ‘derives support
from the legal fiction that an ambassador is notimabitant of the country to which he is accredjtbut of the
country of his origir’

“Magdalena Steam Navigation Co. v MarfiB59 QB 107. Therefore, if an ambassador isdteas being a
resident in the State from which he comes, jusinasxterritoriality, his absolute independence wbbk the
result. Thus immunity will extend to his persoamily, house and staff.

0McClanaharDiplomatic Immunity32. For an in-depth discussion of this theory amdlecline, refer to Preuss
“Capacity for Legation and Theoretical Basis of Dipatic Immunities” (1932-1933) 18ew York International
Law Quarterly Revievi70.

151R0ss (1989) American University Journal of International Law Rolicy 178 and Farahmand “Diplomatic
Immunity and Diplomatic Crime: A Legislative Proab$o Curtail Abuse” (1989-1990) 1lurnal of Legislation
93.

*3yjilson Diplomatic Privileges and Immunitiek2. The theory could have dangerous consequeircéisat it
presupposes a theory of unlimited privileges andchimities to all diplomats, which is not what wasuadly
intended.

153parkhill (1997-1998) 2Hastings International & Comparative Law Revié®2. The courts also refused to

accept the literal and precise meaning that diptampaemises are foreign soil. Yet in the mediabeassies are
always referred to as foreign soil and not pathefreceiving State.
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(c) Functional Necessity

This theory is more dynamic and adaptable than dtiner two theories and has gained
acceptance since the M&entury to modern practice. The rationale behindeed for a
diplomat’s privilege and immunities is that it isaessary for him to perform his diplomatic
function®* Diplomats need to be able to move freely andbeobbstructed by the receiving
State. They must be able to observe and repant saihfidence in the receiving State without
the fear of being reprimandétf. Grotius’ dictumomnis coactio abesse a legato dé¥et
stresses that an ambassador must be free fronpeition in order to fulfil his dutieS’
Although Grotius, Van Bynkershoek and Wicqueforgarled it as necessary to protect the
function of the mission, they felt that it was tio¢ primary juridical basis of the la? It was
Vattel who placed the greatest emphasis on thayhearder for ambassadors to accomplish
the object of their appointment safely, freely,thailly and successfully by receiving the
necessary immuniti€s® In the 18 century, the Lord Chancellor Barbuitts case declared
that diplomatic privileges stem from the necessitgt nations need to interact with one
another'®® Similarly, in Parkinson v Pottéf* the court observed that an extension of
exemption from jurisdiction of the courts was es$seéno the duties that the ambassador has to

perform.

This theory gained credence during the First Wevlar and gained even more impetus since

then due to the expansion of permanent residenagsigs, the increase of non-diplomatic staff

*\cClanaharDiplomatic Immunity32 and Parkhill (1997-1998) Hasting International & Comparative Law
Reviews72

*\McClanaharDiplomatic ImmunityB2. Benedek (1979)Brooklyn Journal of International La®84 succinctly
states that the use of this theory protects dipterfram ‘the danger of prejudice or bad faith in the natibna
courts...and against baseless actions brought froproper motive’s

1%Roughly translated as “all force away from embaksy owes”.

15Przetacznik (1978\nglo-American Law Revie857.

1*8BarkerAbuse of Diplomatic Privileges and Immuniti&-47.

15%Barker Abuse of Diplomatic Privileges and Immuniti#s and Ogdoduridical Basis of Diplomatic Immunity
171.

1%%Buvot v Barbuif(1737) Cas. Temp. Ld. Talb. 281.

®Iparkinson v Pottef1885] 16 QBD 152.
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to help perform diplomatic functions, and the irage of international organisations which
require immunity to be granted to more pedfife.So it seems that necessity and the security
to perform diplomatic functions are the real reasfom diplomatic immunity; hence the test is
not whether acts are public, private or profesdiobat whether the exercise of jurisdiction

over the agent would interfere with his functidfis.

The primary advantage of this functional necessitthat it is adaptable and has safeguards
against excessive demands for privileges and imtiesni In other words, it restricts immunity
to the functions of the diplomat rather than giviig absolute immunity. A disadvantage is
that it does not fully address the real need fgaadnatic immunity to cover other acts
performed by diplomats outside their official fuiect'®® Generally, diplomats should not
commit criminal acts or act in a manner unbefittrigheir status. A diplomat’s behaviour in a
foreign country is best described by the Arabicvprb: “Ya ghareeb, khalleek adeelwhich
translates to “O stranger, be thou courtedd3”. What is of greatest importance is that
diplomats should act in good faith for the protectiof the receiving State’s security.
Functional necessity is recognised in the Viennaveation, and was deemed practical under
the UN Conventior®®

Current juridical understanding of diplomatic imnityrdemonstrates that diplomats cannot be
prosecuted for criminal or civil acts outside theiiplomatic functions®’ Yet it seems that in
practice they have absolute immunity against crahiprosecution, whether their acts are
during or outside their functions. Another crisici of this theory is that it is vague, since it
does not establish what a “necessary” function dipdomat is:°® What is reflected in the

theory is that diplomats cannot function properlithout immunity. The extent of this

15%przetacznik (1978Anglo-American Law Revie@57- 358 and Southwick (1988-1989) Sgracuse Journal of
International Law & Commerc88. See further WilsoBiplomatic Privileges and Immunitiel.

1%30gdonJuridical Basis of Diplomatic Immunity80.
®4\cClanaharDiplomatic Immunity32.

¥\cClanaharDiplomatic Immunity33.

%9\aginnis (2002-2003) 2Brooklyn Journal of International La@96.
®This is indicated in the Vienna Convention undetiche 31.

1%8arahmand (1989-1990) T6urnal of Legislatior®4 and Wright (1987) Boston University International Law
Journal202.
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immunity may be understood to mean that diplomady break the law of the receiving State

in order to fulfil their functiong®®

2.4 Vienna Convention on Diplomatic Relations of 19 61

The development of diplomatic immunity over the rgelet to the Vienna Convention which
became a universal Convention and its provisiorartl marked progression of custom into
settled law and resolved areas of contention wheaetices conflicted’® According to Frey

and Frey, Vienna in 1815 was the first site of aetimg for diplomatic agents. The first
international attempt to codify the rules of dipkatic immunity was in 1895 with the Draft
Convention of the Institute of International LA%. This resolution stipulated that diplomats
enjoyed exterritoriality. This exterritoriality wacurtailed in 19287 This is the genesis of the

Vienna Convention.

In 1927, the League of Nations Committee of Expéotsthe Progressive Codification of
International Law drew up a report that analyseel ¢listing customary law of diplomatic
privileges and immunities. The Havana ConventionDgplomatic Officers in 1928 brought
the Latin American States together. The report weshded as a provisional instrument until a
more comprehensive codification could be achiéVdd. The preamble of the Havana
Convention states that diplomats should not claimmunities which are not essential in
performing official functions. This led to the gvimg popularity of the functionalist
approach’ Another important document was the Harvard Rese8raft Convention on

1%Ross (1989) American University Journal of International LawRolicy 179.
"DenzaDiplomatic Law: Commentary on the Vienna ConventinrDiplomatic Relation8ed (1998) 1.

ey and FreyHistory of Diplomatic Immunityd80. The Institute of International Law and thene¥ican
Institute of International Law rejected the fictiohexterritoriality.

Y% rey and Freistory of Diplomatic Immunity81 and BarkeAbuse of Diplomatic Privileges and Immunities
29.

bid and Garretson “The Immunities of RepresentativeSaséign States” (1966) 4dew York University Law
Review69.

"erey and Frepistory of Diplomatic Immunit$82.
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Diplomatic Privileges and Immunities in 1932 (“tkarvard Convention”}’> McClanahan
states that had Harvard been an international aaton instead of a prestigious university, it
would have heavily impacted on thoughts of diplamanmunity. However, owing to its
academic nature, this document has persuasive wallyeand not many States implemented
the provisions in national laW® The Harvard Convention was one of the first doents that
attempted to make a clear distinction between iaffiand non-official acts’’ Creating this
distinction aided in identifying when immunity coube relied upon. However, this only

applies to lower staff, since diplomats have altsdlmmunity against criminal prosecutiof.

None of the earlier attempts managed to addressighein sufficient detail’ In 1957,
following the General Assembly Resolution 685, b€ accepted the task of preparing a draft
Convention on Diplomatic Relation® A E F Sandstrom was appointed Special Rapporteur
and was responsible for drafting the report whichula be later reviewed by the 18" The

ILC later requested information and comments frding@ernments in order to receive input
and draft an efficient documelf In 1961 the Vienna Convention, attended by 81eStand
several international organisations (as observaeeling use of the envoy structure, was held

to discuss this draft documefit. These States were able to reach consensus onissaesg.

1The Harvard Draft contains in its introductory coemts the declaration thathe theory of exterritoriality has
not been used in formulating this present draftetior.

"\icClanaharDiplomatic Immunity41 and BarkeAbuse of Diplomatic Privileges and Immunit30.
"Dinstein “Diplomatic Immunity from JurisdictioRationae Materia(1966) 15International & Comparative
Law Quarterly78. The Harvard Convention draws a line betweewngtion from jurisdiction’ and ‘non-
liability for official acts’. Non-liability meanshat the receiving State will not impose liabildy the diplomat for
acts done in the performance of his function; wekemption from jurisdiction refers to both officend private
acts.

1"8efer further to Article 31 of the Vienna Conventiand Chapter 4.

" Maginnis (2002-2003) 2Brooklyn Journal of International La®98.

80Maginnis (2002-2003) 28rooklyn Journal of International La®98 and Benedek (1979)Byooklyn Journal
of International Law385.

8Maginnis (2002-2003) 2Brooklyn Journal of International La®98.

¥nteresting to note is that the Draft of the ILCrtiened all three theories of diplomatic immunibyt stressed
that it was guided by functional necessity in sadvproblems where practice provided no answer.

183The Vienna Convention came into force on 24 Ap9ib4.
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The Vienna Convention was considered to be a ssdoethat by 1985, 145 member States
had acceded to it; ten years thereafter this numaerncreased to 174 member StatésThe
formulation of the Vienna Convention was a reactionthe absolute immunity granted to
diplomats throughout the ag¥s. Further, it sought to standardise the practicdipfomatic
officers and missions in the receiving State. Idigoh, the preamble of the Vienna
Convention states that one of the purposes of integrand privileges isriot to benefit the
individuals but to ensure the efficient performanéehe functions of diplomatic missions as
representing Statd&¥®  Furthermore, the preamble recognises the thedrjunctional
necessity as the dominant thed%y. Thus, the focus shifts from tfpersonof the diplomat to
his function in the missio®® A question that can be raised is whether diplamat
representatives adhere to this concept, espeeidign there are other Articles in the Vienna
Convention that counter tht&? Although the Vienna Convention reflects a shifinfi the
theory of personal representation to functionalessity, the latter cannot exist in isolation.
The preamble complements both these theories.|&lyithe Vienna Convention signifies the
rejection of the exterritoriality theory and statdsat this theory was anuffortunate
expressioh that would have led to many errors and to legahsequences that would be

“absolutely inadmissib1é®.

1McClanaharDiplomatic Immunity42 and Van Dervorinternational Law and Organization: An Introduction
(1998) 291.

18An example of this is in the United States, whemeAmt in 1790 extended absolute immunity not ordy t
ambassadors and their staff, but also to the arablass personal servants. See further Ross (19@derican
University Journal of International Law & Polic80 and Chapter 6.

18Ross (1989) American University Journal of International LawRbolicy 181 and DenzBiplomatic Law10.

871t must be noted although the functional neceghigpry is the dominant theory, there is also thwuision and
combination with the personal representation thedrich forms part of the Vienna Convention.

1%8Garley “Compensation for ‘Victims’ of Diplomatic Imunity in the United States: A Claims Fund Propbsal
(1980-1981) 4ordham International Law Journdl43.

18with regard to immunities, Article 29 deals withrgenal inviolability, article 30 with inviolabilitpf residence
and property and Article 31 with immunity from jsdiiction. Furthermore, granting privileges suclexsmption
from tax (Article 34), personal service (Article)3&nd customs and custom duties (Article 36) caieosaid to
protect the diplomatic representativéisictionalone, but hipersontoo.

%rey and FreyHistory of Diplomatic Immunity483-484 and BarkeAbuse of Diplomatic Privileges and
Immunities57. The functionalism underlay stipulates tha premises, archives, documents of missions and
private residences are inviolable. The receivitateShas a duty to protect the above and diplorusgtsurther
immune from search, requisition, attachment or etien. Articles 28-38 show an increasingly resivie
approach to immunities.
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The Vienna Convention clarifies that diplomats exempt from jurisdiction of the local courts
only during their mission, but are not exempt frtme law of the Stat€" It further grants
many fiscal privileges, but also limited customsmptions which many envoys abuse and use
as a way to increase their salaries. Other camii the same time denoted that custom
exemption is based on international comity rathentlaw™*? According to Denza, there are
six provisions that may be singled out as markimgniBcant developments of previous
customary international law principlé¥. Article 22 deals with the inviolability of missio
premises. The Convention does not clearly staeithbit of inviolability of missions, but the
implications of inviolability and provision of engancy or abuse may justify the receiving
State’s entry onto the premises. Article 27 death the protection of all forms of diplomatic
communication. Examples are the use of wirelegssingssions and the fact that diplomatic
bags are not searched by the receiving State.cl&r81 looks at settled exemptions to civil
jurisdiction in order to ensure the minimising @uae by diplomats. Article 34 looks into the
basic principle of exemption from domestic taxealircases with some exceptions to taxes on
private income and property arising in the recej\@tate, indirect taxes and charges levied for
services rendered. Article 37 proved the mosidiiff to resolve in view of great diversity of
approach by the parties to the Convention. Thigckrdeals with the treatment of junior staff
of diplomatic missions and familié&! It limits civil jurisdiction while allowing fullimmunity
from criminal jurisdiction. Article 38 deals witthebarring nationals and permanent residents

of the receiving State from all privileges and inmities

Article 14 was formulated to help classify envoysl @ersonnel. The motive of this Article
was that before the First World War only powerftat8s sent and received ambassadors who

¥The limitations on jurisdictional immunities forpdomats, family and staff reflected a more restreposition
than in customary practices. One of the few instanwhere a more liberal interpretation succeedasl w
Article 40, which grants diplomats inviolability dimmunity when in transit to or from their posbpided that
the third State grants him a passport or visa.s Phovision is justified by functional necessitpdathis can be
illustrated by the US and Britain who have longoexded the inviolability of envoys to and from mstHowever,
this concept is not recognised by all countrieeegly by Latin American countries. See furtheeyand Frey
History of Diplomatic Immunity$85.

9% rey and Freistory of Diplomatic Immunity82-483.
19penzaDiplomatic Law3.
¥%“DenzaDiplomatic Law4.

DenzaDiplomatic Law5. Although these Articles are an improvementstomary practices abuse still
occurs. Is it then necessary to restrict immusigeen further?
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enjoyed greater status than other envi8§sBy the time of the Second World War the number
of ambassadors rose, while the number of envoylinédc The Vienna Convention confirmed
that heads of missions would take precedétice.

Although the Vienna Convention successfully codifigeveral practices, not everyone got
what they wanted®® For instance, the US argued unsuccessfully faaim&g many
diplomatic privileges while other States like Itadpnd Argentina wanted limited immunity.
Colombia proposed the prohibiting of diplomatic gmemel from engaging in commercial
activity, which was supported by the Latin Americuntries and other countries like Egypt,
India, Norway, Poland, Switzerland and South Afriddespite such support the proposal was
not included into the Vienna Conventibfi. Debates such as these were necessary to limit

immunity; otherwise diplomatic personnel would gngsolute immunity in all their actions.

A reason for the Vienna Convention’s success i$ ithdefined and refined the widespread
customary practice. The Vienna Convention appéarguarantee efficiency and security
through which States conduct diplom&ey. Importantly, it focuses only on permanent envoys
and did not deal with ad hoc envoys and internati@nganisations, which are dealt with by

other Conventions. It further avoids controverssalies that would have started never-ending

199world War | helped undermine the traditional diptin order. Countries even blamed diplomats far th
complicated networking of alliances which led te thar.

Y7Frey and Freistory of Diplomatic Immunit#32. Although this was the case, many countriks, Germany
and Russia during World War Il violated diplomagitactice by imprisoning diplomats and refusing thany
contact with the outside world. Other countride litaly, Spain and China wanted absolute immufgtytheir
representatives but gave other stated represesgdinaited immunity.

%80r instance, the Mexican Delegation wanted thieiohg article to be included in the Vienna Convent
“Diplomatic privileges and immunities are grantecditler that the persons entitled
to them may better perform their functions andfoothe benefit of those persohs
The discussion arising out of this proposal wasdéig into three schools of thought. The first agrevith the
proposal and included delegations of Argentina, 8zeiela, Switzerland, Panama and Spain. The sesumabl
were in favour of a clear statement of the theocabthasis of diplomatic law but considered the Rigla to be the
appropriate place for inclusion. The third schogjected the idea altogether. In the end the skschool of
thought was considered the best solution. Follalébate on these schools refer to Bavkbuse of Diplomatic
Privileges and Immunities8-65.

%Frey and Frepistory of Diplomatic Immunitg87.

*Npid.
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debates. In addition, its use of the restrictimd &unctional necessity approach helps restrict

privileges and reduce the number of people whoyegjashent’*

The Convention contains 53 Articles that govern liedaviour of diplomats, 13 of which
address the issue of immunity. Only selected Aasithat deal with immunity and abuses will
be dealt with comprehensively in this theSfs. Nevertheless, the Vienna Convention as a
whole cannot be ignored, and bears testament teetharkable efforts of the original 81 States

to reach agreement for the common good.

2.5 Consuls and the Vienna Convention on Consular R elations of
1963

Although this thesis does not deal with immunity a@insuls, it is necessary to show their
distinction from diplomats and their importancetie field of international law. There is an
assumption that diplomats and consuls hold the saffiee?®® Although diplomats and
consuls do work hand in hand to create foreigrtioela between States, they are different; not

only in function, but in the immunities and prigles they are afforded.

Their primary duty is to protect economic interemtsl any trade relations between the sending
and receiving State. Other consular duties inclisdaing passports, the registration of birth
and the solemnising of marriages, executing ndtagicts and exercising disciplinary
jurisdiction over the crews of vessels belongingh® sending Staf@ The protection of the
sending State’s nationals who find themselves iificdity in the receiving State is an

important function and failure of the receiving t8tao allow right of access to and

Dlrrey and Frewistory of Diplomatic Immunity#80-481. This became practice among States dthisgeriod.
22Refer to Chapter 4.

203 The Supreme Court of Hong KongJdoan Ysmael & Co. v S.S. TasikmalgjaR. 1952 Case No. 94 stated
that some of the functions of a consul are sintitathose of diplomats, but these functions do remdform a
consul into a diplomat.

4Nallace International Law4ed (1997) 132 and O’Conndlternational Law Vol. 2ed (1970)915. See
further Van Dervortnternational Law292. Berridge further states that a consular ptsf be empowered to
engage in diplomatic acts only if there is an agre with the receiving State. He goes on to sayfttiere is a
general integration of the consular and diplomatevice, in that consuls would be able to cope \aitly
diplomatic task given to them. Although this isiateresting notion, it will not be considered iatail. It will
further be mentioned in Chapter 4. Refer to Bgeidiplomacy: Theory and Practicged (2005) 144.
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communication with such nationals may result inaacbeing initiated before the International
Court of Justice (ICJ), as did Germany and Paragumnst the US> McClanahan states
three provisions with reference to communicatiod aontact with nationals of the sending
State. Firstly, that consuls shall be free to camicate and have access to sending State
nationals and vice versa; secondly, that consuwst@rbe informed swiftly by the receiving
State authorities of any of their nationals thavehndeen arrested and detained, and the
nationals shall be informed of such rights; anddilyj that consuls have the right to visit the

nationals and arrange for their legal representatio

Consuls are frequently stationed in more than atyeoc district in the sending State (unlike
diplomatic missions) and thus differ from diplonecatepresentatives. In South Africa, foreign
embassies are situated in Pretoria and in Cape ,Tasuile consular offices are found in

Johannesburg, Durban, Cape Town and Port Eliz&Beth.

The first attempt to bring about codification okthghts and duties of consuls was made in
Havana at the 1928 Inter-American Conference, whenerican States signed a Convention
on Consular Agent®® By 1932, the Harvard Research in International lkad completed a

comprehensive draft convention with detailed nateshe subject, which led to the study of
consular relations by the ILC in 1955. The SpeBapporteur drafted a report on the subject
which in turn led to the Vienna Convention in CdaswiRelations being adopted and signed in
1963%°° This provided that the Consular Convention woutd interfere or affect any other

international agreements between parties.

allaceInternational Law132 and Von Glahhaw Among Nations: An Introduction to Public Intational
Law 7ed (1996) 448Cases ar@araguay v U1998) I.C.J. 248 anGermany v US (Le Grand Cas&) I.L.M
1069 (2001).

29%\cClanaharDiplomatic Immunity49.

®Dygard International Law: A South African Perspectiy®000) 199. Consuls seldom have direct
communication with the government of the receivtgte except where their authority extends ovemthele
area of the State or where there is no diplomatssion stationed in the receiving State.

2%%/0n GlahnLaw Among Nation446.

2Brownlie Principles of Public International Lawed (1998) 365 and Von Glahaw Among Nation446.
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Consular officers are persons designated and apomsible for the exercise of the consular
functions?® The Convention under Article 5 lists an extendiseof consular functions and
further functions, as a result of the Brazilianedgite who had asked for the broadening of the
term from “official functions” to “consular functis”?** In Arcaya v Pae€Z? a libel action in

the US was brought against Paez, a Venezuelan legasera® Two important questions
arose, namely, what is the scope of consular imtpwmder customary international law and
what is the effect of the acquisition of diplomadtatus on an action previously brought against
a consul?* The first issue is settled in the Consular Cotieanunder Article 5, that consuls
are entitled to those rights, privileges and imrtiaeinecessary to ensure proper performance
of their functions. In other words, they have inmity only for official acts’™® With regard to

the second issue, the court found itself bouncheyDiepartment of State’s statement that Paez
was entitled to the privileges and immunities aliglomat only because he was later appointed
the rank of Envoy Extraordinary and Minister Plexigntiary; therefore he was protected from

service of process while holding his positfdh.

Article 9 of the Consular Convention divides thade of consular posts into four posts:
(@) Consuls-general;
(b) Consuls;
(c) Vice-Consuls; and

(d) Consular agents.

21%rConnellinternational Law918.

Z\cClanaharDiplomatic Immunity48 and Whomersley “Some Reflections on the Immuaitindividuals for
Official Acts” (1992) 41international & Comparative Law Quarterl§54. See further Do Nascimento e Silva
“Diplomatic and Consular Relations” M Bedjaoui (gdP91) International Law: Achievements and Prospects
446. Van Dervort has stated that this form of imitwis frequently referred to as ‘functional imnityh where
the consul is given protection from criminal prasgan only to the extent as it affects the perfang®of official
functions. Refer to Van Dervolriternational Law293.

#2Arcaya v PaeZl45 F. Supp. 464 (S.N.D.Y 1956jf'd F.2d 958 (2d Cir. 1957) in Lillich “A Case Study i
Consular and Diplomatic Immunity” (1960-1961) $gracuse Law Revie305.

23 jllich (1960-1961) 12Syracuse Law RevieB05.

M jllich (1960-1961) 12Syracuse Law Revie®09. A third issue was raised, which is not refevia this
section.

23 llich (1960-1961) 1Syracuse Law Revie®09-311.

29 jllich (1960-1961) 12Syracuse Law Revie®11l. This was decided from the persuasive authait
Magdalena Steam Nav. Co, v MarfrEl. & El. 94, 121 Eng. Rep. 36 (Q.B. 1859).
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Consuls receive fewer immunities and privilegestlliplomats. They are not diplomatic
agents and are not immune from local jurisdictiercept where a treaty between the two
States allows for exceptions, or if the consul aathin his official capacity and within the
limits of consular powers under international [&WThe degree of immunity accorded to
consular offices and employees is quite restrictedhat they are only exempted in acts of an
official consular function® As a result, they are exempted from jurisdictadrjudicial or
administrative authorities of the receiving Stateln the South African case &fv Penrosg®
the question for decision was whether an honoransal from Colombia was immune from
prosecution for negligent driving under the Roadffic Ordinance No. 26 of 1956. The court
held that in international law it was clear thatansul was not a diplomatic representative.
Thus the Diplomatic Privileges Act cannot confemmomity on any consul other than those
with dual diplomatic-consul statd$" Similarly, in Parkinson v Pottef?? Wills J stated that
the immunity of a consul-general does not arisenfdiplomatic functions but from his acts

performed as a consul-general.

Consuls are divided into two categories: careesuglam officers who are full-time servants of

their government, and honorary consular officer® abe non-career officials and who usually
perform consular functions on a part-time b&$lsWhere a State has very few interests in
another State it may prefer to appoint a local fessperson, who may or may not be a
national of the sending State, to represent théeSta honorary consular offic&. No

particular mention is made of honorary consuls #redr immunity. Generally, non-career

ZShearefStarke’s International Lavtled (1994) 202 and Van Dervémternational Law292. Articles 40-52 of
the Consular Convention deals with the immunitiesareer consular officers and other members afresalar
post.

8 homersley (1992) 4lnternational & Comparative Law Quarterly 85/®Refer further to Articles 5 and 43.

Z%Shearernternational Law202. If two States have a treaty or agreementaandboth parties to the Vienna
Convention, the provision which extends the gremenunities will take preference.

2205 v Penrosd 966 (1) SA 5 (N) and in Dugard “Recent Cases:SDtar Immunity” (1966)South African Law
Journal126.

22lpygard (1966)South African Law Journal37. The same concept was applied/ineash v Beckef1814) 3
M. & S. 284.

222 parkinson v Potte(1885) 16 Q.B.D. 152.
?ZrelthamDiplomatic Handbooked (1998) 51.

#Dugardinternational Law199.
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consuls do not enjoy the same personal privilegesimmunity as their career counterpafts.
Another important immunity includes the inviolabjliof consular premises that may not be
entered by authorities of the receiving State withmnsent. The premises must be protected
against intrusion or impairment of dignity and timsiolability extends to any archives and
documents of the consular mission, even after danselations have been broken &ff. In
respect of personal immunity, the Consular Coneenis more restrictive than its counterpart.
Article 40 states with regard to consular officdrat they will be treated with due respect by
the receiving State and further shall take all appate steps to prevent any attack on their
persons, freedom or dignit§’

The Convention has a strong element of developraedtreconstruction of the existing law

and brings the status of consuls nearer to thdipfdmatic agents®®

2.6 United Nations International Immunities

‘International immunities’ refers to the immunityjeyed by international organisations and
their personnef?® This thesis will not concentrate on internatioimamunities but it must be
briefly mentioned to indicate the relationship wittplomatic immunity?>® For purposes of

simplicity, this thesis will primarily focus on theN. Many abuses are committed by UN

22Thomas “Diplomatic Privileges Act 71 of 1951 as Arded by the Diplomatic Privileges Amendment Act 61
of 1978” (1978) 4South African Yearbook of International La®60. Certain facilities and immunities granted to
career consuls are also granted to honorary cansthisse include freedom of movement and travel Ibf a
members of the consular post; freedom and inviblglaf communication; the right to levy consularet and
charges and exemption from taxation with exceptasmstated above; more limited protection agaimtstision,
damage and impairment of dignity by the receivitaf& and inviolability of archives and documeritalatimes.
Personal privileges are not extended to the memifettseir family or of a consular employee employ®dthe
honorary consul.

#2%relthamDiplomatic Handbooks4 and O’Connellnternational Law920-921. See further Do Nascimento e
SilvaInternational Law446 and Van Dervothternational Law293.

22IArticle 40 and McClanahaBiplomatic Immunity89. For more information of the privileges and iomities of
consuls refer to Von Glahraw Among Nationg50-452.

228 rownlie International Law365.

22For a comparison between immunities of UN membedsdiplomatic personnel, refer to Ling “A Compavati
Study of the Privileges and Immunities of UnitedtiNias Member Representatives and Officials with the
Traditional Privileges and Immunities of Diploma#igents” (1976) 33Vashington & Lee Law Reviedt.

%% 0r an in-depth discussion between internationgamisation immunities and diplomatic immunitiesfereto
Brower “International Immunities: Some DissidentWion the Role of Municipal Courts” Adirginia Journal of
International Law(2000-2001) 1.
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officials in New York. The reason as to why NewrK ds the city where most abuses by UN

officials occur, is due to the fact that the UN thgaarters is based there,

While diplomats receive their immunities from imational custom, international
organisations are granted immunity by internatiomehties and conventioR% The UN
Charter and Convention do not define “internaticoféitial’; however Suzanne Bastid’s 1931
definition has been accepted by most academic& dsfines them agérsons, who, on the
basis of an international treaty constituting a pewmlar international community, are
appointed by this international community or by argan of it and under its control to
exercise,...functions in the interest of this marar international community®2. From this
definition the following can be established. Imronal officials are not diplomats. They
represent an international organisation rather th&tate>® International organisations have
important responsibilities ranging from seekingtsure human rights, to peace security, trade
and the environment. They resemble large mulonali corporations and conduct billions of
dollars worth of transactiorfs? Examples of international organisations are tif\e and its
subsidiary bodies, the IMF, the International BaflReconstruction and Development, FAO,
IAEA, OAS, Council of Europe and NATO, to name wfe

Initially, international organisations did not reguprivileges and immunities because they did
not have a political mandate, but by thé"¥@ntury international immunities first appeared,
even though international organisations only betgaincrease after the Second World \ffr.
Even the Dumbarton Oaks proposal for the UN Chatltérnot include any provisions for
immunity and privileges, as it was understood tiattall officials needed immuni&° When
international organisations with a political mareddtegan to emerge, many officials were

granted diplomatic immunity because it was a corergnand stable model. This

%Y ing (1976) 33Washington & Lee Law Reviel@7.

%2 ing (1976) 33Washington & Lee Law Reviel28.

%33 ing (1976) 33Washington & Lee Law Reviel28-129.
#Brower 41Virginia Journal of International LawW2000-2001) 4-5.

ZMaginnis (2002-2003) 28rooklyn Journal of International Lad010and McClanahaiplomatic Immunity
76.

Z%Frey and Freyistory of Diplomatic Immunit$57.
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misapplication of immunity caused confusion, beeathe official represented the organisation
and their home Stafd’

The Preparatory Commission of the UN proposed tfadtidg of the Convention on the
Privileges and Immunities of the URE This Convention was necessary to help implement
Article 105 of the UN Charter that allows for imnities and privilege$®® Immunity is
divided into four groups. The first group includgigh-level personnéf’’ the second to fourth
group include the organisation itself, the offisiaf the UN and experts on missidh. Article

18 of the UN Convention describes the immunity give officials of the organisations. It
must be noted that there is a distinction betwesmpnent representatives, who are stationed
at the UN headquarters throughout the year, anghdesmy representatives, who are sent for
particular sessions or conference of the {\.Under provision 15 of the UN Headquarters
Agreement®® permanent representatives are accorded similanssta that of diplomats
accredited to the sending State. Temporary reptasees, on the other hand, enjoy only
limited exemption from criminal jurisdiction in threceiving State; limited to official functions

and not entitled to immunity to civil jurisdictigii?

Unlike the Vienna Convention it limits the privileg and immunities of UN officials to those
necessary for independent exercise of their funstinith regard to the organisatith. In

%"Maginnis (2002-2003) 2Brooklyn Journal of International Lad010-1011.

238 Convention on the Privileges and Immunities of theited Nations, February 13, 1946, 21 U.S.T. 1418,
U.N.T.S. 16

%39 ing (1976) 33Washington & Lee Law Revieav.

20 The Secretary-General and Assistant Secretariegsi@le

241 Maginnis (2002-2003) 2Brooklyn Journal of International Lad013.

2% ing (1976) 33 Washington & Lee Law Revie®5. Permanent representatives are governed by the
Headquarters Agreement concluded by the US andnuM47, while temporary representatives are godehye

the UN Convention.

23 The Headquarters Agreement with the United NatfihStat. 3416; T.I.A.S. 1676; 11 U.N.T.S 11.

244 ing (1976) 33Washington & Lee Law Reviel@0.

2°An official act refers to any act performed by UHials, experts or consultants which directlyatels to the
mission or project.
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Westchester County v Ranéftda chauffer of the Secretary-General of the UN asested
for speeding while driving the Secretary-Generahmoofficial UN Conference. At that time
the court held that Ranollo was not acting in Hfgcial capacity. However, should he be tried
today the UN Convention would consider his actiathin his official function®*’ In other
words, the functional necessity theory is used ustify their immunity’*® There are
similarities between the immunities of UN officiadad diplomatic personnel, especially with
regard to personal inviolability, arrest and detemt*® Further immunities include immunity

from criminal jurisdiction only with regard to offial functions>>°

The UN Convention provides two methods for thereguparty to seek relief from an official
abusing his position. The first is waiver of imnityngranted by the Secretary-General.
Waiver is only granted if it will not cause any jurtice to the interests of the organisatioh.
The second method is where the UN settles withctaienants”™® The UN makes settlement

available to claimants who have been injured biciafs who have retained their immunft/.

248\Westchester County v Ranoli@ N.Y.S.2d 31(1946).
247 sypraat 35.

#&\1aginnis (2002-2003) 28rooklyn Journal of International Lad011 and McClanahaBiplomatic Immunity
76.

249 ing (1976) 33Washington & Lee Law Revield4. Detention can be divided into three categoriiestly,
those that appear as small amounts of harassnesgndly, those carrying cameras in “forbidden zbraesd
lastly, those involved in some espionage activities

%9 ing (1976) 33Washington & Lee Law Reviel®5. Another Convention to take cognisance ohés\ienna
Convention of the Representation of States in tR&lations with International Organizations of aivénsal
Character 1975, which deals with the status, i@k and immunities of permanent missions to iatemal
organisations and of delegations. The Conventags Hown rules on matters such as the establishamghsize
of missions, inviolability of premises, personalnmnity of representatives and the rights and obtiga of the
host States and sending States, with regard tordpeesentation of the sending State to an intemati
organisation. However, it was commented by Lirgt this Convention was a regrettable failure.

%1 Articles 20.

%2 Maginnis (2002-2003) 2Brooklyn Journal of International Law018.

23 Article 29.

%4 Maginnis (2002-2003) 2Brooklyn Journal of International Lad021.
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2.7 State Immunity in International Law

State and sovereign immunity applies to the Stateama entity, to a person officially
representing a State such as a foreign head of, statto the State’s material interést.
Diplomatic immunity, by contrast, refers only teetimmunities enjoyed by a State’s official
representative$® Before concentrating on diplomatic immunity wipecific reference to
criminal jurisdiction, it is necessary to brieflyemtion state immunity and recognise its

importance in international law, since it falls it international immunity.

A basic principle of international law is that osevereign State does not adjudicate the
conduct of another sovereign Staté. The irony of this statement has become apparent i
recent years in that the US has been actively doui¢e the opposite in countries like
Afghanistan, Iraq and Iran. By permission, ageftsne State may enter another State and act
in their official capacity. With that, the ageritad accompanying privileges, which allowed
for immunity from the jurisdictions of the local wds and law enforcement. It is a
consequence of the equality and independence t#sSfaat local courts accept the validity of

the acts of foreign States and their agéfits.

The granting of immunity was said to be the reilta desire to promote international
cooperation and avoid unnecessary disputes bet®&rs. The maxirpar in parem non
habit imperiumi®® dictates that all States are equal and no Stayeexercise jurisdiction over
another State without consent. As a matter ofggla, sovereignty includes the right of States

to “freely determine, without external interferencegittpolitical status and to pursue their

%3 evi Contemporary International Law: A Concise Introdont2ed (1991) 89.

*YNVallacelnternational Lawl21.

%’Opara “Sovereign and Diplomatic Immunity as Custgminternational Law: BeyondR v Bow Street
Metropolitan Stipendiary Magistrate and Other, Earteé Pinochet Ugarte(2003) 21Wisconsin International
Law Journal263 and Levinternational Law81and 89.

8rownlie International Law325.

®%*0One cannot exercise authority over an equal.” illevks into the definition and the debate of edyal
between sovereign States extensively in letérnational Law82-84.
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economic, social and cultural developnief®® In Buck v A-G** it was claimed by Diplock
LJ that

“the application of the doctrine of sovereign imntyidioes not depend upon the persons between whom
the issue is joined, but upon the subject-mattahefissue. For the English Court to pronouncerupo
the validity of law of a foreign sovereign Statehivi its own territory, would be to assert juristian

over the internal affairs of that State. That wobkla breach of the rules of comiity?

The principle that is accentuated is that thel@ m®n-intervention policy in the internal affairs
of other State&®®> However, ideological changes and the expansiotranfe after the First
World War caused an increase in the State’s diralvement in commercial trade and the
doctrine of absolute immunity became a high pricepay in maintaining the theoretical
equality of States. In addition, it became coupt@ductive as a decline in world trade share
begar?®® Belgian and Italian courts drew a distinctionotigh doctrinal documents. These
documents distinguished between private gcie (gestioniy and public actsjre imperii),

whereby immunity was granted in respectjafe imperii®®®

Despite this, not all States
abandoned the absolute immunity doctrine. In sotage$ there was absolute immunity with
regard to commercial activities while in other 8tathere was néf® The US issued the
“Tate-letter” whereby a State acting as a privatividual was no longer in the position of

receiving immunity and was equally liable as anynpany or private individual in the same

#%0para (2003) 2Wisconsin International Law Journab4. This is also known as “statism” and prot&tetes
against foreign interference that aims to chantgrmal structures.

#1Byck v A-G1965] Ch 745.
%2Buck v A-§1965] Ch 770-771.

#3Brownlie International Law329. Levi mentions three classifications of noteivention: intervention by right,
for example if a treaty between States allows fdervention; permissible intervention, also knows self-
defence; and lastly subversive intervention, whidhgs about changes in government or social ardanother
State. Refer to Levhternational Law86-87.

2“Dixon Textbook on International Layl993)146.

WVallacelnternational Law121 and Brownliénternational Law330. To see how the two acts are distinguished
refer tol Congresso del Partid$1981] 2 All ER 1064 or to Dixorinternational Law149 for an extensive
examination of the case. See further MalaneXkihurst's Modern Introduction to International L&&d (1997)

119 and Opara (2003) 2¥isconsin International Law Journdb5. Some States base the distinction on the nature
of the act, which is an objective test, while othease it on the purpose of the act, which is gestibe test.

#%vallacelnternational Law121. The courts of a few European States hanatidigl decisions curtailing the
scope of immunity owing to growing concern over phivileged position enjoyed by foreign governments
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situation®®” This use of the ‘Tate-letter’ in 1952 indicatediflingness by the US Department

of State to move toward a restrictive approachnuihinity?®® There are several instances
where immunity is not granted and these includeveraicommercial transactiof%, contracts

of employment, personal injury and damage to ptgpeatents or trade marks, arbitration and

sales tax/®

Thus, the current legal position shows a trendhm practice of States towards restrictive
immunity?”*  Margo J inInter-Science Research and Development Serviceg (Rd v

Republica Popular de Mozambidte made it clear thatthere is an abundance of South
African judicial authority...in support of the abstdudoctrine...there is good reason to believe
that the rule of sovereign immunity has undergoneimportant change, and that the old

doctrine of absolute immunity has yielded to thstrietive doctrine’?”® The justification for

%/an Dervortinternational Law and OrganizatioB07. However, immunity was granted if it fell withone of
these categories: (a) internal administrative atish as expulsion of an alien; (b) legislative asuish as
nationalisation; (c) acts concerning armed forgd};acts concerning diplomatic activity and (e) lwftoans.
This restrictive approach is verified in the AmaricForeign Sovereign Immunities Act 90 Stat. 2891;. 94-
583 (1976). The Act provides for service of pracen a foreign sovereign, permits execution of jnegt and
denies a right of withdrawal of waivers. It alsenges the right of trial by jury in such civil ldgactions which
conflict with the Seventh Amendment. See furtheallte International Law121 and Malanczulkehurst's
Modern Introduction to International Lawt18. Soon approximately 31 States followed suod aestricted
immunity. For example, Canada, Pakistan and Séifitita enacted legislation on the basis of therietste

theory.

%8 |pid.

#95ection 4 of the Act defines the term “commerciahsaction”. In order to determine whether theiac
commercial transaction it is necessary to look thenature of the act and not its purpose.

#Brownlie International Law332. However, before this many States agreedreayy, to waive immunity with
regard to shipping and other commercial activiti€3ne of these treaties is the 1926 Brussels Cdiorenn

Immunity of State-owned Ships, which compelled etssngaged in trade owned or operated by forda@pssto
submit to the local jurisdiction as if it were aivate person. Other treaties include the Conventia the
Territorial Sea and Contiguous Zone and the Conwerdn the High Seas signed at Geneva in 1958 erRef
Sections 3-12. Further reading is also availabBugardinternational Law184-188.

2Ipugard International Law182. In reality, problems emerge which cannot gatieed as “absolute” or
“restrictive” immunity. As an example of how theuwts restricted immunity refer tAmoco Overseas Oil
Company v Compagnie Nationale Algerienne de NawiggilCNAN)1979 ILM 109 and Van Wyk “Immunity”
(1979)South African Yearbook of International L4®9.

2nter-Science Research and Development Servicg$ I(Rt v Republica Popular de Mozambigl@80 (2) SA
111 (T).

2"nter-Science Research and Development Servicdd(Rtyv Republica Popular de Mozambigl@80 (2) SA
119B-C and 120 C. See also Dughrtérnational Lawl82.
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the restrictive approach is that it has the adygntd providing a remedy for aggrieved parties

while at the same time it encourages the growtinanfe®’*

Can State Immunity be equated with and relatedh@oMienna Convention? The cadsépro
Properties v SauvélP might be able to assist. Residential property \emsed by the
government of France and occupied by a diplomagentat the French Embassy in London.
Under the State Immunity Act, courts have jurisdictto hear the claim for damages for
breach of a lease. However, the Diplomatic Prgeke Act (which is based on the Vienna
Convention) simultaneously applied, whereby thedexe enjoyed inviolability and the
diplomatic agent could not have been compelledetong the landlord or his agents to enter
the premises. This clearly indicates a situatidrerg two conflicting immunities could apply.

It should be emphasised that when a situation aadhe above occurs and an act is performed
by an official of a foreign State in his officialrictions, it does not mean that the State will be

immune under the State Immunity A¢%.

2.8 Conclusion

Diplomatic immunity has long been accepted as &hl@ement of international law. It was
considered to be absolutely necessary that therdgtl receive the necessary freedoms in order
to fulfil his functions®”’ It was necessary for primitive tribes, and laStgtes to communicate
and negotiate with one another, so envoys werdezted heir social significance is relevant to
both sending and receiving Stafé%. Diplomatic immunity was once a divine right but
changed into asecular rationale for the idea of diplomatic immiyhiin civil law, as it is

known in modern practicéd? The resulting of resident missions produced aetingrease in

*"Dixon International Law147.
2Mntpro Properties v Sauv§l1983] QB 1019.
2’%see further Whomersley (1992) #iternational & Comparative Law QuarterB52.

2"'Dulmage “Diplomatic Immunity: Implementing the Viem Convention on Diplomatic Relations” (197®ase
Western Reserve Journal of International L82% and Von Glahhaw Among Nationg14.

2®Barnes “Diplomatic Immunity from Local Jurisdictioits Historical Development Under Internationalwta
and Application in United States Practice” (1968)Dkpartment State Bulletin.73.

2rrey and FreWistory of Diplomatic Immunit$4-65.
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the amount of diplomatic activity within Europe tine 16" century?®® This increase led to a
parallel rise in academic studies on the subjectipfomacy, diplomatic law and, more

importantly, diplomatic immunity®*

Even if the unigue position of diplomats was depelb due to the influence of history and
respect for the sending State, the ruling theomt tlorms the foundation of diplomatic
immunity in this modern age is based on their fiomst being necessafy? Questions that
arise are: Is there a need for immunity? What tions of a diplomat require immunity?
Would diplomats or the embassy be able to functtihout absolute immunity? In the
following chapter, before examining diplomatic imniies and their abuses, it is necessary to
examine the diplomats, their staff, families and émbassy in definition, function and role in

the international sector which entitles them tartbgzen immunities.

28%BarkerAbuse of Diplomatic Privileges and ImmunitR&
ZYbid.
2preuss (1932-1933) New York International Law Quarterly Revid®2.
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CHAPTER 3
DIPLOMATIC AGENTS, MISSIONS AND CONSULS

3.1 Introduction

The majority of States today have foreign represterdgs. This phenomenon, as discussed in
the previous chapter, has become the principal meghby which States interact with one
another’®®* Formerly the term “diplomatic agent” referred phb the head of mission but now
the term also includes members of staff. Articleofl the Vienna Convention divides
diplomatic staff into diplomatic agents, which indes the head of the mission, administrative
and technical staff, service staff and lastly pevaervant$®® The distinction between the
different types of diplomats and staff has to béngel owing to the increase in the number of
lower level diplomats and the increase in numbérstaff in mission$®®> Furthermore, its
significance is accompanied by the notion of redgcimmunity of staff in certain
circumstances as opposed to having blanket immfity

3.2 Classification

The Special Rapporteur to the ILC gave identicalilpges and immunities to all members of
the mission, including the administrative, techhiaad service staff, provided they were
foreign nationals. However, as Articles passesuph stages of ILC debates it became
increasingly necessary to classify and distingibshween different categories of embassy

23ShearelStarke’s International Lavtled (1994) 383.

“%Benedek “The Diplomatic Relations Act: The UnitethtBs Protects its Own” (1979)B¥ooklyn Journal of
International Law386 and O’Neil “A New Regime of Diplomatic Immunitfhe Diplomatic Relations Act of
1978" (1979-1980) 54Tulane Law Reviewe82. See further Jones Jr “Diplomatic Immunity: c&a

Developments in Law and Practice” (1991)A%Berican Society of International Law Proceedi24.

#%oung “The Development of the Law of Diplomatic Reébns” (1964) 4(British Yearbook of International
Law 170.

#9bid. The different forms of immunity will be discussia length in Chapter 4.
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staff?®” In the early years, States relied on the godit faf the sending State and it was
considered intrusive to enquire into how the misswas organised. The only time the
receiving State enquired into the organisatiorhefrission was if it believed that the sending

State was abusing the systéth.

Article 1 of the Vienna Convention defines a dipbitio agent as the head of a mission or a
member of the diplomatic staff having diplomatioka The head of the mission is the person
who is sent by the State to act in that capa€ityThe general rule is that diplomatic agents are
persons designated by the sending State, and theivirg State simply receives

representatives in their country. It should beeddhat bearing a diplomatic passport does not
itself indicate diplomatic status; neither does thassession of a diplomatic visa or an

identification card issued by the foreign ministgnstitute acceptance as a diplomatic agent

with such statug>

The controversy regarding the designation andivelatatus of diplomatic representatives was
resolved by the Congress of Vienna of 1815 and#mee classifications have been adopted by
Article 14 to 18 of the Vienna ConventidH. Article 14 divides heads of diplomatic missions
into three classes
‘1. Ambassadors or nuncios accredited to Heads of Saatk other heads of mission of
equivalent rank.

2. Envoys, ministers, and internuncios accrediteHeads of State.

#’DenzaDiplomatic Law: Commentary on the Vienna ConventionDiplomatic Relation®ed (1998) 13-14.
The US and UK differentiation was not of great leggportance, since all classes were accordedahedegree
of immunity.

#8DenzaDiplomatic Law15-16.

#%Brown “Diplomatic Immunity: State Practice Undeetiienna Convention on Diplomatic Relations” (1988)
37 International & Comparative Law Quarterf5 and Benedek (1979)Brooklyn Journal of International Law.
386.

2%Brown (1988) 3thternational & Comparative Law Quarter§8. The main purpose for these documents is to
distinguish a diplomat from normal citizens of tlieeeiving State or travellers.

294 awrenceThe Principles of International Lawed (1910) 297-298 and Von Glahaw Among Nations: An
Introduction to Public International Lawed (1996) 422. The codification of the classificn of diplomatic
representatives and the order of precedence wawrkras the Regulations of Vienna. There were eight
signatories to the regulations: Austria, SpainnEea Great Britain, Portugal, Prussia, Russia amdd8&n. For
more information on the application of the Regulas, refer to Lord Gore-Booth (edjatow’s Guide to
Diplomatic Practice5ed (1979) 83.
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3. Chargés d’affaires accredited to Ministers fargign Affairs.’

The title ofnunciodenotes a permanent diplomatic representativeeHoly See. In 1965,
the Holy See established a new rank of Apostola:fRuncio which was accredited to States
which did not bestow a representative of the Hade $he status adoyenof the diplomatic
corps®®? A problem when classifying diplomats is that whembassadors were sent on a
temporary mission they were called Extraordinaryg, @ntrasted with resident envoys.
However, today the title Ambassador Extraordinand &lenipotentiary is given to all
ambassadors, whether resident or 7idt. An issue concerning the second grouping of
diplomats is that it is virtually non-existent, atere have been debates on whether to simplify
the classification of the head of mission into justtwo classes. When the change was
proposed it was rejected primarily by the major pesf® Therefore, the heads of missions

remained divided into three classes.

The primary responsibility of heads of missiontoigarry out the instructions of their ministry
and to report back to it with the information gat®® They are expected to use their
initiative in recommending policy that the govermmhshould adopt and report any significant
information; they are responsible to their own goweent and the receiving State for the
conduct of the missioff° Technology now ensures instantaneous contact eleetvihe

missions and the sending State.

?DenzaDiplomatic Law91. Canon law distinguished between three kind¢egétes: the apostolic nuncio
(legatus missysthelegatus a latereand thelegatus natus Thelegatus a lateras responsible for a legation in
the former Papal States or a special mission. |&patus natuds associated with a particular See where the
legate might hold an archbishopric. The functiohthedoyenrange from questions of ceremony and protocol to
those concerning day-to-day relations between thlmatic body and the receiving State. When QGiandty
was the majority belief system of most countribg,doyenwas the defender of privileges and immunities from
injuries or abuse. The wife of thipyenwas known as thdoyenneand she too had a wide range of duties to
perform.

23relthamDiplomatic Handbooked (1998) 4 and Shealeternational Law384.

#DenzaDiplomatic Law92. Eleven of the 27 States opposed the changéhaydncluded States like the UK,
France, Germany and the US.

2%FelthamDiplomatic Handbook.2

2%FelthamDiplomatic Handbook6-17. The head of mission’s priority is to
(a) formulate diplomatic policy;
(b) convey views of his own government in important terat of common interest and act as a channel of
communication between the two States;
(c) report to his ministry on matters of political amcbnomic significance;
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Diplomatic agents should in principle be of theiowdlity of the sending State with the

intention of serving the sending State’s interdseads of missions may be accredited to more
than one State, provided there is no objectionhenpart of any of the States concerned. This
is generally used in interest sectiéins. The head of mission may also act on behalf of his

State for any international organisatfof.

The category diplomats fall into determines therdegf privileges and immunities to which
they may be entitletf® The US Department of State has reserved the tighetermine the
proper classification of diplomatic staff. HoweyarUS district court has said that diplomats
do not hold such a right or discretion, especiallyen the rights and prerogatives of third
parties may be affectéd®® The UK’s Foreign and Commonwealth Office sometintges
“informally to persuade missions to withdraw a naattion in cases where the appointee is

clearly fulfilling an administrative and technicedther than a diplomatic functiér®*

A record of all the names and designations of headsission, staff and other institutions and
individuals received in a diplomatic capacity arecumented in the diplomatic list. This

includes all personnel in the mission, the datdaiing up function, names, rank of staff,

address of the mission and resident addressesherhttey are married or not, whether a
spouse has accompanied them and in some courtdesames of unmarried daughters over
the age of 18 year§? The list is regularly revised and printed to emesthe right of the

(d) take note of people of influence and sources abnat power in the State in which they are residing
and

(e) conduct himself in an official and personal behavitw bring acknowledgment to his own country.
The formulation of foreign policy is the head ofssibn’s most important responsibility. This is @guct of
political judgment, sense and wisdom based on aneinse knowledge and understanding of the people and
government of the two states involved.
29’See Chapter 4.
2%relthamDiplomatic Handbook 6-17.
29Brown (1988) 3thternational & Comparative Law Quarter5.

3%Brown (1988) 3thternational & Comparative Law Quarterl§6. See furthevulcan Iron Works Inc. v Polish
American Machinery Corporatiof79 F. Supp. 1060 (1979) 1067.

Mpid.

392\icClanaharDiplomatic Immunity: Principles, Practices, Probie(1989) 86-91 and Denzaternational Law
72.
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diplomat's status and immunif)® A clear distinction must be drawn between the lis
compiled by the mission and the list compiled bg tbreign ministry: the list compiled in the
mission cannot be regarded as evidence of entitienteimmunity. It must be noted that

notification is not a limitation on the right ofdétsending State to freely appoint its memB&s.

No differentiation may be made between heads ofsionson account of their standing
between missions except in matters of precedendepamtocol®® In certain States the
diplomatic representative of the Holy See takesgutence over all other heads of States in the
same category. This was especially the case w@histian States. The Vienna Convention
does not make mention of the role of twyenor stipulate his function€® This can be the
result of countries being sovereign to one ano#mel the decrease of religion as a political
influence. For his diplomatic colleagues tleyenacts as a spokesperson on matters of
common concern especially on status, protocolsjl@ges and immunities. He speaks for the
diplomatic body on public occasions and informsleagjues of developments of general

interest to then®’

Should the head of mission be temporarily vacdmdeat or unable to fulfil his functions, the
next member of the diplomatic staff with seniontyll fill the post aschargé d’affaires ad
interim>® In order for this charge to be formalised, theeieing State must be notified and
advised when the head of the mission will resunsefimctions. It must be noted that the
chargé d’affaires ad interinis not accredited to the receiving State and isafiicially the
head of the mission, but merely acts as the hedldeomission until such time as the head of
the mission is liable to resume his functi8h. If the chargé d’affaires ad interins unable to
continue with his appointment, the Ministry of Hgre Affairs and not the currerthargé

d’affaires ad interimmay appoint a newhargé In the event there is no diplomatic member

303 pid.
30“Denzalnternational Law72-74.

3%Article 16 para.l. Refer to Lord Gore-Booth (&#tow’s Guidel63. There are four order of precedence and
these depend on the situation or functions.

3%DenzaDiplomatic Law97-98.
bid.
3%penzaDiplomatic Law101 and Lord Gore-Booth (e8patow’s Guid&7.

3DenzaDiplomatic Law101.
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available, a member of the administrative or techinstaffmay be appointed, but only if this

has been approved by the receiving Stite.

3.3 Appointment

The appointment of diplomats is necessary in diglisenpractice. It is the right of the
receiving State to help decide whether or not éodipt may enter its borde?s: This in turn
assists in limiting the number of foreign represéimes from entering the receiving State and

potentially causing disorder and/or abusing thisitus.

During the 18 century the practice of seeking confidential apptdrom the receiving State
went from general practice to customary rule. €fme, before a head of mission is appointed
to a post, the receiving State must first givajiproval®*? Article 4 of the Vienna Convention
provides for the sending State to make certain thatagrémenthas been given by the
receiving State for the representative it propdsesccredit as the head of the missithThe
receiving State has the power to refuse acceptandds not obliged to give reasons for its
decision to the sending Stafé. The UK claimed that it had a right to be fredtinchoice of
ambassadors. Although it had to conform to thetp@ onagrémenit expected reasons to be
given for refusal§’® Article 4 is the exception to Article 7, whichags that the sending State

is permitted to freely appoint the members of ttadf ©f the mission. The justification lies in

3% elthamDiplomatic Handbool22. It is very unusual for the receiving Staténsist on an interim appointment
against the wishes of the sending State.

3lpreuss “Capacity for Legation and the Theoretidi8 of Diplomatic Immunities” (1932-1933) New York
University Quarterly Revied/75.

#12Brownlie Principles of Public International Lavbed (1998) 353. For earlier practice refer to tewe
International Law306, where a letter of credence was sent to thersmn stating the name of the diplomatic
agent and the general object of his mission.

$3Brownlie International Law353 and Lord Gore-Booth (e8ptow’s Guide9.

$9Brownlie International Law353 and Preuss (1932-1933)Néw York University Quarterly Revielv4. Refer
further to Lord Gore-Booth (e®atow’s Guid€0.

¥°DenzaDiplomatic Law39 and Do Nascimento e Silva “Diplomatic and Cdas®elations” M Bedjaoui (ed)
(1991)International Law: Achievements and Prospetf. See further Von Glatiaw Among Nationst17.
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the sensitivity of the appointment of a head ofsiois and the need for acceptance by both

States to ensure effective diplomacy.

Theagrémentprocedure is welcomed due to its informal natukéhead of mission is provided
with credentials to prove his authenticity to thead of State; this can include the curriculum
vitae of the membet.’ If the Head of State (who is a sovereign) dibs, ¢redentials of all
heads of mission accredited to the sovereign bedonadid and therefore require renewal
from the new Head of State. This practice doesappty to the death of a PresidéHt. The
agrémentmay be revoked after it has been given, provided tine new head of mission has
not yet arrived in the receiving State’s territorif. the head of the mission is already in the
receiving State, the appropriate options availéablthe receiving State are to declare the head
of the missiorpersona non gratar to request the removal of the head of mis&tdnPreuss
states that it is as much the right of the Staté thquests aagrémentas it is for the State
refusing it that an envoy who is personally dedgsersona non gratdefore arrival should
not enter into the State and perform any functifhsAn example of a withdrawal was in 1968
when King Faisal of Saudi Arabia withdrew thgrémentto the appointment of Sir Horace
Phillips as Ambassador, on the grounds that theiSaabian government had become aware

that he was of Jewish descéfit.

Since the receiving State is not required to gaesons for the refusal of tlgrémentthere

are no legal constraints on its discretféh.Suspicion of criminal activity or serious violati

318 DenzaDiplomatic Law40.

317 Feltham Diplomatic Handbooks and Van Dervorinternational Law and Organization: An Introduction
(1998) 291.

¥8relthamDiplomatic Handbools.

¥DenzaDiplomatic Law41-42 and Preuss (1932-1933) Nlew York University Quarterly Reviel#5. This
principle was even implemented before the Viennav€ation as Lawrenchternational Law302 mentions it
and provides an example whereby France refusedctepa the Duke of Buckingham as an ambassador
extraordinary from Charles | of England, because @mnevious visit to France he had posed as ambla\er of

the Queen. Refer further to Lord Gore-Booth (@djow’s Guide39.

3preuss (1932-1933) Mew York University Quarterly Reviel#’5 and Do Nascimento e Silvaternational
Law440.

#2lpenzaDiplomatic Law41-42.

322DenzaDiplomatic Law42-43.
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of human rights would be a sufficient reason taisefaragrémentn democratic State¥> In
1984, the US rejected the nomination of Nora Asiaag the Ambassador for Nicaragua for his
involvement in the assassination attempt on thsi@®eat of Nicaragua. It has been accepted
that the reasons for refusal should relate to tiopgsed head of mission, rather than to the
relations between the two Stafé%. States may refuse to receive diplomatic represess
either: (a) generally, or in respect to a particutassion of negotiation; or (b) because a
particular representative is not personally acd#pti® As a consequence of the right to
refuse diplomatic relations or the right to refugeecified individuals, a State may impose
certain conditions on the reception of individu&fs Through these conditions it is possible for
States to avoid their own nationals taking pad fiereign diplomatic mission and thus prevent
a situation which is contrary to policy in most &%’ Onceagrémentis obtained, the

accrediting State can proceed with the formal appeént of its representativé’

3.4 Reception and Termination

Article 10 requires that the Ministry for Foreigriféirs of the receiving State be notified of the
appointment of members of the mission, their day @lace of arrival and their final departure
or the termination of their functions with the nmis®?° In practice, as part of the notification
process, some States have required that a gredienwhdetails be submittéd® From these

details the foreign ministry can classify the staffpropriately and accord privileges and
immunities. The importance of the notificationtgys is that it enables the foreign ministry of

*Abid.

32bid.

$Shearetnternational Law385.

32%Preuss (1932-1933) New York University Quarterly RevieWs.
32’preyss (1932-1933) New York University Quarterly Reviev6.

3%8gheareinternational Law385. Another well-known example is where Empéaholas | of Russia refused
to receive Sir Stratford Canning in 1832 on perkgnaunds.

39This includes notification in advance of the datiace and time of arrival or departure of any mendfethe
staff or families.

3%Brown (1988) 3tternational & Comparative Law Quarter§5-56.
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the receiving State to know who is a diplomaticrageAustralia considers it the prerogative of

the government to know the status of diplomaticesentatived>!

On arrival, the head of the mission will usuallyrhet by the Chief of Protocol of the receiving
State. From there, he must inform the MinisteFofeign Affairs of the receiving State of his
arrival and request an appointment so that he mnmagept the minister with a copy of his
credentials$®* Should the head of mission hold the raniclidrgé d’ affaires en titrére will

be accredited by the Minister of Foreign Affairs, whom he will deliver his letter of
appointment. Once the head of mission has officiassumed his functions he should, in
accordance with diplomatic protocol, introduce heth$o the other heads of missions in the
receiving Staté>>

When the functions of the head of mission or a nemolbthe diplomatic staff have come to an
end, a note announcing their recall must be settieédMinister of Foreign Affaird®* With
regard to the head of mission, he must requestudiersce with the Head of State to bid
farewell. The head of mission’s function is terated either when he leaves the country or at
an earlier date if it is specified in the note ammging his recalf*> What occurs in practice is
the successor of the diplomat being recalled wdtglievering his credentials will also hand his
predecessor’s letter of recall to the Minister ofdign Affairs of the receiving Staté®

Article 43 deals with the termination of the dut@fsa diplomatic agent. This Article shows
the effects of the pressure which the Vienna Cemfee was under in its concluding stagjés.
For instance, Article 13 lays down how and whentthad of mission takes up his functions.

Therefore Article 43 should be its counterpart,spribing when, in what instances and the

#1Brown (1988) 3tternational & Comparative Law Quartery7.

$32Requesting an audience with the Minister of Fordidfiairs and presenting his credentials signifies formal
assumption of his duties.

333relthamDiplomatic Handbool4 and Lord Gore-Booth (e@atow’s Guide6.
33%FelthamDiplomatic Handbool5 and Von Glahhaw Among Nationg19.

339bid. This procedure was similar in earlier practicestated in Lawrendaternational Law308.
3% ord Gore-Booth (ed$atow’s Guide.00 and 174.

%'DenzaDiplomatic Law385.
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time at which a diplomatic agent is regarded asingaterminating his function® The
Conference was aware of this problem, but duen tconstraints they did not clarify the

339

text. Denza states that there are four possible wayternminate the functions of a

diplomatic agent*

through the expiration of a fixed time period, the completion of a
specific task by the agent; through death of th@odnatic agent; by a breach of diplomatic
relations which may or may not occur on the outbred armed conflict* or by

disappearance of the sending or the receiving syet*

Article 44 indicates the duty to grant facilitiew fdeparture. This is especially necessary when
there is deterioration in relations between thedsgnand receiving State, particularly when
there is an outbreak of war or armed conflict aine tight to a safe departure is of great
importance. However, in ordinary circumstancess th not of great importance except for
conferring exemption for exit visa requiremet{ts. An ideal example is that of the Libyan

shooting in the UK, which will be discussed in detaChapter 4.

3.5 Staff

The need for discussing various levels and categoof staff will indicate what level of
immunity and privileges they are allotted. Immuyrdind privileges have changed from past

practices of absolute immunity to restricted imntyni

*Abid.
*bid.
34%DenzaDiplomatic Law386 and Von Glahhaw Among Nation418-419.

¥4t is common for the diplomatic mission to remainthe receiving state during violent conflict asdoas the
physical safety of the members is reasonably adsuwhere safety becomes a serious concern, tlotiqeras
often for the sending state to withdraw the stafwen the entire mission.

%42This may occur because the head of state of efitate dies, abdicates or is deposed, or the Séstdden
annexed or merged with another State. In thesmmistances, fresh credentials are normally requisethe
heads of missions who continue in their posts. ha change of government takes place through
unconstitutional means in the receiving States iup to the new government to determine whethesishes to
remain in diplomatic relations with all those stateshich are present. This occurred in 1917 witk th
overthrowing of the Russian government. The USassador to Russia had to present his credentithe toew
Government before being able to continue with biscfions. See further Lord Gore-Booth (&Htow’s Guide

70 and 177.

343DenzaDiplomatic Law389.
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Members of diplomatic staff are defined as the memnlof staff of the mission having
diplomatic rank, which include attachés, advisers$ members of other ministrié’ Article 1
of the Vienna Convention divides the staff of thission into the following categories:
1. The diplomatic staff, which consists of the membefsthe mission having
diplomatic rank as counsellors, diplomatic secresaor attachés.
2. The administrative and technical staff, which imguclerical assistants and
archivists.
3. The service staff, who are the other employeet®itission itself, such as drivers

and kitchen staff®®

The value of ensuring proper classification of fstafto prevent, for example, a driver being
notified as a member of the administrative and e staff who enjoys full immunity from
criminal jurisdiction, while they instead belong tloe service staff, who enjoy immunity in

respect of acts performed during the course of theiies®*®

Article 7 allows for the sending State to freelypamt members of staff subject to certain
exceptions?’ The text of Article 7 seems clear, but severdeggtions at the Vienna
Convention found that the Article needed consemtfthe receiving State. It was decidedRin
v Lambeth Justices, ex parte Yu&lifahat Article 7 was qualified by Article ##§ and that
failure to notify the receiving State destroyed tepresentative’s claim to immunity. Further,

Article 7 does not indicate whether the receivitgt&has to provide reasons should there be a

34relthamDiplomatic Handbookl6 and Lord Gore-Booth (edatow’s Guided0. Until recently, there was a
clear definition between a career diplomat andchtta whose interests were limited to a particuédd f Career
diplomats are members of the ministry and the Stelb® sent him. Attachés are members of different
government departments and serve the interesteaf dlvn department. With the growing number ofciplést
personnel needed, the distinction has lessened.

3%%Further stated in Brownlitnternational Law352. FelthanDiplomatic HandbooKL7-20 lists various types of
staff and their function.

34%Brown (1988) 37nternational & Comparative Law Quarter§6.

34"Exceptions include: Article 5 dealing with Multiphccreditation, Article 8 with Nationality of theiglomatic
staff, Article 9 withPersona non gratand Article 11 with the size of the Mission.

38R v Lambeth Justices, ex parte Yugaf85] TLR 114 DC and Brownlitnternational Law354.

34%Article 10 provides for notification of staff appiments and movements.
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rejection of any particular representati3f. Since heads of missions and diplomatic agents
follow a system of notification it would only bersgble that notification of staff should also

follow this route.

If the freedom of the sending State to appoint memlis to be effective, then the persons
appointed must be admitted to the receiving Stateexempted from immigration restrictions.
Further, the freedom to appoint extends to thedfseeto dismiss. This freedom is broadened
to allow the sending State the freedom to speti&/ functions members are to perform, and
their classificatiori>* Article 10 sets out the duties of notificationtbé receiving State, which
previously was imposed not by customary rules timgugh common practice. Notification is
not only required for the nomination of membersaiff, but also of the arrival and departure

of members of staff and domestic staff, includineit families>>?

It has been stated by governments like the UK tthat/ienna Convention has not provided an
objective definition of staff categories. The UKed its concerns in its White Paper in 1985
by stating:

“[Nt is virtually impossible in most cases for tHeCO [Foreign and Commonwealth Office] to tell

whether a person should more properly be descridzmed diplomat or as a member of the administrative

and technical staff or indeed as a member of thesion at all”>>3

Governments then can investigate the matter afigfication and then answer the questions
relating to nationality, residence and family ssaff The duration of any appointment
depends on various factors like the number of stdi€ir importance, policies and any
arguments in favour of remaining in office for adg¢ghy period. These arguments can include
the need to settle down domestically before thegirb® concentrate on their work; the need

for an opportunity to get to know and understareddbuntry, its language, history, politics and

¥%DenzaDiplomatic Law51-52 and Brownliénternational Law354.

#1DenzaDiplomatic Law53-54.

*?Article 10.1

#3Higgins “UK Foreign Affairs Committee Report on thuse of Diplomatic Immunities and Privileges:
Government Response and Report” (1986)A8ferican Journal of International Lad38. See further CMD.
9497, Misc. No. 5 (1985), also known as the Whaed? at para. 21.

%*bid
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culture; and the need to make personal contactssamd on travel and costs of transfer
expenses for the governmént. A disadvantage of the above is that the reprasegatmay

become emotionally involved in the problems of tbeeiving State and be unable to act and
advise his own government without influence. Amotproblem is that the representative, by
staying so long in the receiving State, may begilose touch with the attitudes and events of

his home countr§>®

3.6 Family

According to Higgins, the UK Government stated tihat Vienna Convention requires but has
failed to provide a definition offiembers of the family forming part of the househ®idl The
concern behind this lacuna is that receiving Staad to a lesser extent sending States, are
uneasy about supporting unnecessarily large digiocnemtourages. Receiving States also
have added pressure from family members seeking Employment. Family members are
not bound by Article 42 to refrain from practisifyy personal profit in any professional or
commercial activity States are in the practice rohbiting employment of family members in
the absence of any bilateral agreements or arragggsm A severe problem is when family
members commit offencé2® Examples of these occurrences will be consideredore detail

in Chapter 4.

The Canadian Department of External Affairs natifits policy to all heads of mission in 1986
whereby “member of the family” was interpreted asse “dependent” on the diplomatic
agent, and this could be

“the spouse, the aged or infirm parents of eith@usp; unmarried sons/daughter under the age 21 who
live with their parents; unmarried sons/daughteetvieen the ages of 21 and 25 who are attending a
Canadian educational institution full-time and tig with their parents; and unmarried sons/daughters

over the age 21 who are physically or mentally blied”**°

#%FelthamDiplomatic HandbooK 2.

*9bid.

%"Higgins (1986) 8CAmerican Journal of International Lah38.
#%Brown (1988) 37nternational & Comparative Law Quarter§3.

#%Brown (1988) 37International & Comparative Law Quarterl§5. See further the Circular Note No. XDC-
3660. Countries like Australia and New Zealandely followed the Canadian policy.
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Courts have not had any difficulty in finding thatnor children form part of therfiembers of
the family.*®° The courts have had difficulty deciding as to thiee adult children dependent
on a diplomat parent is entitled to immunity. TWienna Convention does not provide any
clarification. The UK'’s practice is to allow chieh of the age 18 or over the equivalent
immunity as the rest of the family, provided theg alearly resident with the family members

of the mission and are not engaged in employmeiat permanent basis:

The US Secretary of State issued a policy to alhtbads of missions in 1986 that recognised
that the concept of “family” differs among socistiand claims that it should be resolved
according to the standards of the receiving Stateson the basis of reciprocity. In the US,
application of ‘family’ includes a spouse of a meanbf a mission and his unmarried children
under the age of 21. Children under the age ofl28 attend an institution on a full-time basis
also fall under the definition. Other persons waside with diplomats in his household can,
under exceptional circumstances and with the agbrébom the Department of State, be

considered family’. 362

Thus, as Brown states, the termémber of the familyshould not be interpreted narrowly, for

it can in certain circumstances include extendeul{a*®*

3.7 Diplomatic Missions

The establishment of diplomatic missions is throoghtual consent and understanding of the
functions that will be undertaken by the missiord dts representative§? Diplomatic

missions consist of diplomatic representatives fittv sending State to the receiving State
together with the staff. The functions of the naoes are consistent with the functional

359 grandson has been accepted as a “member ofifi/faand together with spouses it has been hedd they
enjoy immunity and inviolability.

%1Higgins (1986) 8CAmerican Journal of International Lah38.

%2Brown (1988) 37nternational & Comparative Law Quarter§s.

¥3bid. For an extensive look into how countries triedd&fine persons belonging to the household, refer t
O’Keefe “Privileges and Immunities of the Diplonwatramily” (1976) 25International & Comparative Law

Quarterly 329, especially from 332.

3%FelthamDiplomatic Handbool8 and Lord Gore-Booth (e@atow’s Guide7.

58



approach theory as stated in the Vienna Conventidime first time that this had been

published in a formal legal instrument was in Agi8 in the listing of function>®

By agreeing to establish permanent diplomatic rorssi a State implicitly accepts certain
obligations, namely, to provide a facility and immity that enables the mission to function
satisfactorily and for those working in the misstorhave personal privileges to carry out their
functions®*® Diplomatic missions are situated in the capifahe State, and additional offices
may only be established in other parts of the ayunith permissior’®’ For instance in South
Africa, the Republic of Finland has embassy offizeboth Pretoria and Johannesburg, while
the embassy of France is situated in both PretoriaCape Towr>® Article 11 provides that
without a specific agreement between States, tbeivieg State may require that the size of
mission be kept within reasonable limifS. The test is not an objective one, but simply the
opinion of the receiving State. However, it mustgointed out that should the receiving State
object to the size of missions it would be a breafctine provisior?’® Yet limiting the size of a
mission could possibly aid in reducing abuses ohumities. This will be discussed in Chapter
5.

3.8 Special Missions

Specialad hoc missions are sent by the sending State to fulfiipacific purpose. Such

missions may be accredited irrespective of whethere are permanent diplomatic and

¥°BerridgeDiplomacy: Theory and Practicged (2005) 16. For the list of functions, refermicle 3. Another
informal function of a mission is the use of an asgy for the administration of foreign aid in a eleping
nation. A reason for this is that bigger powersehgarious agencies involved in foreign aid anceabassy is
the perfect vehicle for the facilitation of the agees’ efforts.

%%FelthamDiplomatic Handbool8 and McClanahaBiplomatic Immunity8.

elthamDiplomatic Handbook and Do Nascimento e Silvaternational La -438. An example is in the
%7FelthamDipl ic Handbook and Do Nasci Silvat ional Law437-438. A le is in th
Netherlands, where the diplomatic capital is in Dtamg and not in the state capital of Amsterdam.Sduth

Africa, on the other hand, the diplomatic capitasituated in the state capital of Tshwane.

$8pepartment of Foreign Affairs, South Afri€reign Representation in South Africa
http://www.dfa.gov.za/foreign/forrep/faktm [Accessed on 28 June 2006].

39%Feltham Diplomatic Handbook7 and Kerley “Some Aspects of the Vienna Conferenoe Diplomatic
Intercourses and Immunities” (1962) Bénerican Journal of International La@i.

37%Brownlie International Law354 and Article 11. See also Kerley (1962)86erican Journal of International
Law 97.
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consular missions and relatiof$. The Convention on Special Missions in 1969vas
formulated to guarantee immunities to special rmorssi Interestingly, this Convention only
came into force in June 1985 and it is based piiynan the Vienna Convention, but also
borrows some texts from the Consular ConvenitidnThe Special Missions Convention was
drafted only after the conclusion of the Vienna @attion®* Special missions have different
motives for their existence; for instance, wheréomeign minister visits another State for
negotiations, or a visit of a government trade giien to another country for official
business’® For example, in 1978, a US-Egypt agreement alibfee the formation of a
special mission that headed an Economic, TechaiwdlRelated Assistance Agreement. This

mission was to carry out and discharge the respingiof the US Government to Egypt®

The preamble of the Special Missions Conventiomnaskedges that it was based on and
complements the Vienna Convention and Consular €aion. Furthermore, it states that the
functional necessity theory forms the foundationtfee immunities and privileges granted to
special missiond’’ As with most conventions, Article 1 contains st bf definitions which

lays down the necessary condition a mission muét fia order to be regarded as a special

3717 special mission can be defined as a “temporassion, representing the State, which is sent bySiate to
another State with the consent of the latter ferghrpose of dealing with it on specific questionsf performing
in relation to it a specific task”. See Do Nasciteea Silvalnternational Law439 and Article 1 of the Special
Missions Convention.

372Convention of Special Missions December 8. 196%é&knto GA Res. 2530, 24 UN GAOR Supp. (No. 30 at
99, UN Doc, A/7630 (1969) [hereinafter referrecatothe Special Missions Convention].

$"Wallace International Law4ed (1997) 133 and Lord Gore-Booth (&@Htow’s Guidel57. Bards as Special
Rapporteur prepared Draft Articles on Special Missj based on the Vienna Convention. Frey and Stag
that the Convention was a failure in some part beedt did not make a distinction between the diifé types of
staff as done in the Vienna Convention.

3"Frey and FreyThe History of Diplomatic Immunit§1999) 500 and LevContemporary International Law: A
Concise Introductior2ed (1991) 100.

3"Brownlie International Law367 and Lord Gore-Booth (e®atow’s Guidel57. Another example of a special
mission is where a mission is dispatched to nefgpiacess for a landlocked State to a port ing@idarState.

3" cClanaharDiplomatic Immunity72. This mission was then accorded the same mility of premises as is
given to permanent diplomatic missions. Other imitieis were also accorded to the members of theiape
mission.

3""Refer to the preamble of the Convention on Spediakions. Sheardnternational Law393 and O’Connell
International Law2ed (1970) Vol. 2 913.

60



mission®’® In order for a special mission to be establishieere needs to be consent from the
receiving State. Unlike permanent missions, canganspecial missions can vary from a
formal treaty to a tacit consefit. Further, the Special Missions Convention, untte Vienna

Convention, does stipulate the functions of thesiois Article 3 states the functions of the
special mission would be determined by mutual coneéthe parties involved. Should there

be any conflict, the sending State would decide twdeal with such conflict®

Article 6 allows for two or more States to sendpacsal mission at the same time to another
State in order to work together on a subject of mmm interest®* The sending and receiving
of special missions occurs between States that kigdematic or consular relations, but
Article 7 states that it is not a prerequisite thath relations must be pres&ft. With regard

to the appointment of members taking part in thecgh mission, as based on Article 7 of the
Vienna Convention, there are two distinct differesic Firstly, Article 8 applies to all members
of the special mission, while in permanent missibranly refers to the head of the mission;
and secondly, the sending State must inform theiviexg State of the size and composition of

the special missiof>

The composition of the special mission depends hen rtature of the task. There is no
distinction made between special missions of artieah nature and those of a political nature.
However, the Special Missions Convention does Ktputhat every special mission must

include at least one representative from the sgn8tate.

Commencement of the functions of the special missiocurs as soon as it makes official

contact with the Ministry of Foreign Affairs or tilspecific organ. The location of the mission

3"8Article 1 and International Law Commission “Drafttitles on Special Missions with Commentari¢s967)
vol. 2 Yearbook of the International Law Commissa#8.

3"Article 2 and International Law Commission (19&®arbook of the International Law Commissga#9.
*9Ybid. Article 3.

BlArticle 6. International Law Commissiofl967) Yearbook of the International Law Commissi®50 and
Wallacelnternational Law133.

32Article 7 and International Law Commission (19&®arbook of the International Law Commissa&o.

33Article 8. Ibid. This allows the receiving State to raise obfewi concerning members and even declare a
memberpersona non gratdefore his arrival.
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is mutually agreed upon between the States araffite is established near the place where it

performs its functiond®*

As with permanent missions, special missions emwyolability of their premises, archives
and documents, and freedom of communicaiion.Article 27, dealing with freedom of
movement, is based on article 26 of the Vienna @ohen, except for one difference that the
words ‘as is necessary for the performance of the funstadrthe special missibnvas added
and this further emphasised the fact that theshoet-term and specific, thus not requiring too
much freedom of movement to travel as widely amégded in permanent missiohS.
Privileges and immunities are granted to memberspetial missions to an extent similar to
that accorded to permanent diplomatic missf8hs.Immunity from jurisdiction includes
immunity from criminal prosecution and limited diunmunity, as stipulated in Article 31 of
the Special Missions Convention and Article 31h&f Vienna Conventioft° This is extended
to members’ families®® Members of the administrative and technical sgd$b enjoy the
privileges and immunities that are specified inides 29 to 34 of the Special Missions
Convention, except that immunity from civil and ddistrative jurisdiction does not extend to

acts performed outside of official acf8. Members of the service staff and private staff/on

#4nternational Law Commission (196®earbook of the International Law Commissids63 If it is in the
capital, then the offices will be in the permandipiomatic mission. If it is somewhere other thaa capital, the
seat of the special mission will be placed in aaawhere it is efficient to perform the task.

#Article 25, 26 and 28. Refer to Lord Gore-BootH)(®atow’s Guidel59.
3%Article 27 and International Law Commission (19&&arbook of the International Law Commissi@e0.

3’Shearernternational Law393 and International Law Commission (19&®arbook of the International Law
Commission.361. Other inviolability and privileges includevinlability of private accommodation, which
includes hotel rooms or rented apartments; exemgdtmm social security legislation; exemption fralmes and
taxes; exemption from personal services and exemgdtiom customs and inspection. The duration @ th
privileges and immunities is found in Article 44dastate that such privileges and immunities ceatfieeanoment
the member leaves the country or on expiry of aopable period. Furthermore, with respect to petformed

in exercise of the member’s function, that immuniiil continue to subsist.

38Article 31 and International Law Commission (19&Barbook of the International Law Commiss&82. For
a discussion of the immunities from jurisdictioriereto the International Law Commission “Summargam of
the 917 meeting” (1967) vol. 1Yearbook of the International Law Commissitil to 127. This summary
provides a debate whereby some members of the trSidered that immunity should be limited to oficacts
in all respects as is the case with the Consulaw@uation. Refer further to Lord Gore-Booth (&H§tow’s Guide
159-160 with regard to staff immunities and prigis.

3% rticle 39.

3%CArticle 36. This is also extended to the membétheir families.
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enjoy immunities in respect of acts performed ie tourse of their duties, but they also are
granted exemption from dues and taxes on the ensltgrthey receive and exemption from
social security legislatioff* Nationals of the receiving State receive immasitonly with

regard to the official acts performed by th&h.Immunities are granted to a mission in transit
through a third State only if that State has bedarined beforehand of the transit and no
objection has been raisd¥. As with the Vienna Convention, members of thecidamission

must respect the laws and regulation of the regi8tate and not interfere with its internal

affairs 3%

Should a member abuse his position, the receiviage Seserves the right to declare such
memberpersona non gratat any time. This rarely occurs, owing to the slturation and
limited field of activity performed by special miges3® The sending State also has the right

to waive the member’s immunity, expressly to alfowprosecutior?>®

3.9 Termination of Missions

A diplomatic mission can be terminated in variouays’®’ The most common way is by
recall by the accredited State. Termination of smiss may be withdrawn by mutual
agreement or through an act of foreign policy, sastprelude to war® A letter of recall is

handed to the Head of State or the Minister of igaréffairs and the envoy in turn receives a

$Article 37 ad 38.
392Article 41 and International Law Commission (19&&arbook of the International Law CommissBf5.

3%BArticle 43.  Sheareinternational Law 393 and International Law Commissi@h967) Yearbook of the
International Law CommissioB65.

3%Article 48 and International Law Commission (19&®arbook of the International Law CommissB&Y.
3%Article 12 and International Law Commission (19&®arbook of the International Law CommissBS8.

3%Article 41. This provision is similar to Article230of the Vienna Convention. Special missions have
immunity with respect to claims arising from anident caused by a vehicle used outside the offfaiattions of
the person involved.

39 ord Gore-Booth (ed$atow’s Guide.74. Satow lists three main ways, namely: (1)etkgiry of the period for
which it was appointed, (2) the return or arrivéltioe permanent head of mission, and (3) the endinthe
appointment of head or member of special mission.

3%relthamDiplomatic Handbool®. Termination of the functions in a special misstan occur in various ways,
namely by agreement, by completion of the taskcsgf the expiry of the duration period assignedessl
expressly extended, notification by the sendingeSiar the recalling of the special mission, orificdtion by the
receiving State that it considers the special misgérminated.
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Lettre de Récréancacknowledging the recall. Another method is whitre sending State

notifies the receiving State that the mission’sction has come to an eftf.

Article 9 allows for recall at the request of tleeeiving State, and should such an event occur
the receiving State is not obliged to provide reasor any explanations for such a reqd@kst.
A more obvious scenario would be where the recgi@tate delivers passports to the mission
and its staff when a war breaks out between thdisgrand receiving States. Furthermore, the
receiving State may declare representatp@sona non gratand thus no longer recognise
them as members of the missi8h. Even if a mission is withdrawn and diplomaticat&ns
have broken off between the countries, contactsvdei them are rarely ever terminated
completely. A prime example is when consular effi@re used to ensure ongoing relations.
States are interdependent and relations usuallyincen through some intermediary in the
receiving Staté® In some instances the head of the mission letaraporarily and then
returns. However, in more serious cases, the béadission and the majority of the staff
depart, leaving a few people who will remain totpod the interests of their country. These
members retain their personal privileges and imitmes)i enabling them to still communicate
with their government and continue to function nallyy except they may not fly their national

flag or display their national emblem on the prezaf$>

3.10 Conclusion

Diplomatic agents require specialist knowledge rideo to represent their country, fulfil their
functions and report back on any information neetepgromote relations. The classification
of heads of missions is important in order to knekat their functions are and to ensure they

receive the necessary privileges and immunities.

399s regulated by Article 43 of the Vienna Convention
*Oshearetnternational Law389.
*YShearetnternational Law390.

“%2FelthamDiplomatic Handbool®.

“Ipid.
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The staff form part of the mission and in some sds®ve diplomatic rank, which allows for
the existence of immunity. Family members of dipéds and staff also play an important role
and immunity is accorded to them. Diplomatic nossiare the face of the sending State in the
receiving State and the staff must be familiar vitieir functions in order to determine not
only the mission’s inviolability, but also to proteeveryone working and any items stored in

the mission from local jurisdiction.
Understanding the basic functions, requirements @adsification of diplomats and the

diplomatic staff provides a way of formulating aspible solution to curbing abuse of

diplomatic immunity within the realm of criminalijgdiction.
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CHAPTER 4

PRIVILEGES AND IMMUNITIES OF MISSIONS, DIPLOMATIC
AGENTS AND THEIR FAMILIES AND ITS ABUSES

“Words are one thing, actions another. Good words a mask for concealment of bad deeds. Sinceterdacy
is no more possible than dry water or wooden iron.”

L. C. Greef™

4.1 Introduction

The doctrine of immunity represents a departurenftbhe conventional practice of holding
people responsible for their wrongful actidfis. It is considered to be the exception to the
general rule of territorial jurisdictioff® There is little distinction between immunity aad
privilege and in many cases these have been ugsecthangeably. Various authors like
Verdross, Morton, Stefko and Makowski have trieddistinguish between the meanings.
Although each writer defined the concepts in hisiavords, they essentially have a common
thread. “Privileges” can be defined as a benefitight to do something that others have no
right to do, while “immunities” can be defined dsetexemption from local jurisdicticfi’
Bartos mentions that there is a need to maintadisténction between the two on the ground
that immunities have a legal basis, while only sgmeleges are based on law and others are

a matter of courtes}f®

The primary abuses of diplomatic immunity can bad#id roughly into three categories: the
commission of violent crimes by diplomats or thigmily; the illegal use of the diplomatic

bag; and the promotion of state terrorism by fareggvernments through the involvement of

“%“Green “Trends in the Law Concerning Diplomats” (1989 Canadian Yearbook of International Lal5.

“%Keaton “Does the Fifth Amendment Takings Clause tiéae@ Relief for Victims of Diplomatic Immunity
Abuse?” (1989-1990) 1Hastings Constitutional Law Quarter67.

“®Higgins “The Abuse of Diplomatic Privileges and Imnities: Recent United Kingdom Experience” (1985)
American Journal of International LaGA1.

“O’Przetacznik “The History of the Jurisdictional Immity of the Diplomatic agents in English Law” (1978
Anglo-American Law Revie8b1-352.

“%®BarkerThe Abuse of Diplomatic Privileges and Immunitie$lecessary Evilp1996) 67.
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their embassies in the receiving St&fe. Many nations have been affected by diplomats
abusing their immunity, but the US is seeing thigda share, since the embassies are situated
in Washington DC and the UN officials reside in N¥ark City.**°

Barker suggests that abuse occurs where the diplensaibject to substantive law, but when
he breaks it, the receiving State has no jurisaliciver him. The fact that the receiving State
is not entitled to enforce its jurisdiction agaiagperson because of his immunity is due to the
existence of two distinct but related conceptsidkability and immunity from jurisdictiof'*
Inviolability is the foundation of diplomatic prigiges and immunities? Inviolability of the
person is one of the first principles of diplomakiav that has remained prominent. The
inviolability of premises was confirmed soon aftiee establishment of permanent missithis.

It is reinforced by the immunities from jurisdiatiaf the receiving State given by virtue of
diplomatic law. It has been said that inviolagiliemands, as a prerequisite, immunity from

jurisdiction*

“®Farahmand “Diplomatic Immunity and Diplomatic Crim& Legislative Proposal to Curtail Abuses” (1989-
1990) 16Journal of Legislation97. Another major abuse of diplomatic privilegeesd immunities is traffic
violations. Keaton provides four reasons for thase of diplomatic immunity: the opportunity is piced by the
Vienna Convention and national Acts: the lack dbezement of diplomatic laws by the receiving Stake lack
of cooperation by the sending State, and the iseréadiplomatic agents and missions. For a d@ouf each
reason see Keaton (1989-1990)H&stings Constitutional Law Quarter83-586.

*%n 1977, over 250 000 unpaid parking tickets tovthkie of $5 million were attributed to official$ the United
Nations in New York City. In 1974-1984, there wesd6 occasions on which persons avoided arrest or
prosecution for alleged serious offences becausgippdmatic immunity. In 1993 there were 29 ocoasion
which persons claimed diplomatic immunity for sesmffences.

“BarkerAbuse of Diplomatic Privileges and Immunitiéls

*12Fauchille and the ICJ have stated this concept.

*3Barker Abuse of Diplomatic Privileges and Immunit@s. Diplomatic inviolability can be justified undall
three theories of diplomatic law; however, it isbexplained today in terms of the functional neitgsheory.

““Barker Abuse of Diplomatic Privileges and Immunitig®-77 and Belotsky Jnr “The Effect of the Diploruati
Relations Act” (1981) 1California Western International Law Journab4.
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4.2 Diplomatic Missions

4.2.1 Inviolability of Missions

The inviolability of mission premises was generaibtablished in customary law by thé"18
century. It is now considered one of the most irtastr immunities’’> One of the first
examples illustrating the inviolability of a miseiérom judicial process and executive action is
the Sun Yat-Sen incident of 1896. Sun Yat-Senav@finese national and a political refugee
who was detained as a prisoner in the Chinese ioggat London. Once his friends became
aware of this, they applied to court for the issdiea writ of habeas corpu$'® The court
refused to issue the writ, doubting the decorunthefaction, and considered the matter to be
for diplomatic proceedings. From this the Britgbvernment formally requested the Chinese
Minister to release him, which was done the follogvilay**’

Before the Vienna Convention, it was remarked #mbassadors were deemed to be outside
the territory of the receiving State, with the u$ehe exterritoriality theory'® Today, Article

22 declares that the premises of the mission arnelable and that agents of the receiving
State, including police, process servers, buildiafigty and health inspectors, and fire brigades,
may not enter such premises without the consetiteohead of the missidh® Even when the
British authorities wished to construct a new ugdaund railway line running underneath the

premises of several embassies, the express casfsesth embassy was soudfft.

“*Berridge Diplomacy: Theory and Practic8ed (2005) 116 and Lord Gore-Booth (e8atow’'s Guide to
Diplomatic Practicebed (1979) 110.

“19 ord Gore-Booth (edBatow’s Guidel10 and HarriCases and Materials on International Léed (1998)
350.

*I ord Gore-Booth (edpatow’s Guidel10 and see further Shawternational Law4ed (1997) 526. Grotius
stated that established practice prohibited aokestembers of the embassy or the execution of esgti@®mises.

*®DenzaDiplomatic Law: Commentary on the Vienna ConventinrDiplomatic Relation&ed (1998) 113.
“Article 22.

“2% ord Gore-Booth (ed)Satow’s Guide110 and McClanahaiplomatic Immunity: Principles, Practices,
Problems(1989) 50.
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During the formulation of Article 22, there was @ncern about the position of the mission if
an emergency endangering human life or public gajeturred on the mission premi$és.
The original draft of paragraph 1 gave authoriaesl agents of the receiving State power of
entry in an extreme emergency once the permissias obtained by the receiving State’s
foreign ministry. The difficulty arose in findirgxamples of past State practice supporting this
position??? Thus the ILC concluded that such an addition imappropriate and unnecessary.
At the Conference there was some debate over she isf allowing entry in case of a fire,
epidemic or other extreme emergefity. This was objected to on the basis that the reugiv
State might abuse this power and enter into thesiarisin what it considered an “extreme
emergency”. The Conference clearly decided thatiniiolability of the mission should be
unqualified?®* In other words, any crimes committed on the missipremises are regarded in
law as taking place in the territory of the recegiState, but no right of entry is given to the
receiving State, even where it suspects or had ginabthe inviolability of the mission is being
abused? However, Denza remarks that entry without conssra last resort may be justified
in international law by the need to protect humifn*f® If this is the case, then why not allow

entry in times of emergencies?

An incident that sparked international outrage eoning the abuse of diplomatic missions was
the Libyan shooting in St James’s Square. A groupibyan protestors opposed to Libyan
leader Qaddafi had assembled before the Peopla'saBun London to protest the leader’'s

treatment of students in Libya’ The group was peaceful, when without warning rireeh

“2IDenzaDiplomatic Law120-121.

“Denza Diplomatic Law 120-121 and Kerley “Some Aspects of the Vienna v@ation on Diplomatic
Intercourse and Immunities” (1962) B8nerican Journal of International Lad02. There have been instances
where the head of mission has refused entry evemite or yellow fever was raging.

““pid.
“Ypid.

“®Brownlie Principles of Public International Lawed (1998) 356. See further Walldogernational Law4ed
(1997) 127 and Felthaliplomatic Handbook7ed (1998) 38-39. The mission premises inclugéestirrounding
land.

“®*DenzaDiplomatic Law126.

“2\Wright “Diplomatic Immunity: A Proposal for Amendinthe Vienna Convention to Deter Violent Criminal
Acts” (1987) 5Boston University International Law Journal9. In Ashman and Trescddiplomatic Crime:
Drugs, Killings, Theft, Rapes, Slavery and othetr@yeous Crimes(1987) 128 a whole chapter indicates in
great detail of the Fletcher incident and how tihgdent was handled by the UK authorities and dsponse of
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gunfire came from the People’s Bureau into the ctowrhe gunfire killed a policewoman,
Constable Yvonne Fletcher, and injured ten peaplthé crowd”® The police immediately
surrounded the embassy to prevent anyone enteringxiting the building. The Home
Secretary demanded that Libya allow the police niterethe building to seek suspects and
gather evidence. However, the Embassy refuseg.&dtin response to the British action, the
Libyan government retaliated by ordering the police besiege the British embassy in
Tripoli.**® With both countries holding each other's embassied their officials hostage, a
stalemate occurred. Britain looked for legally egmt@ble alternatives to resolve the dispute.
The British officials decided that in order to aaygt the gunmen, they had to close the People’s
Bureau and evaluate each official’'s immunity untlee Vienna Conventioff® Those not
accorded immunity were held back for questioning @ossible prosecution. Surprisingly
enough, no prosecutions occurfétl. Despite constant denied requests to enter thegsyb
the Libyan government offered to send an investiyatieam to London whose work would be
followed by prosecutions of any suspects in Libyamrts. Britain declined this offéf>
Britain guaranteed all occupants safe passagefdsititain and promised not to inspect their

bags?** The British delegation in Libya were released aetlirned to Britain. After the

the Libyan government. Also refer to Sutton “Diplatic Immunity and the Siege of the Libyan People’s
Bureau” (1985Public Law193 which also discusses the use of a diplomatssion and the diplomatic bag.

“24\right (1987) 5Boston University International Law Journs80.

“2\Wright (1987) 5Boston University International Law JournaB0 and Higgins (1985American Journal of
International Law643.

*3%Higgins (1985)American Journal of International La6A3.

*33Wright (1987) 5Boston University International Law JournaBO and Higgins (1985American Journal of
International Law643.

“SA\right (1987) S5Boston University International Law Journb80-181.

“33bid. Since no progress occurred, Britain severed dipt ties with Libya and ordered the occupanteave
Britain in seven days.

“3In the H.C. Foreign Affairs Committee, First Repofhe Abuse of Diplomatic Immunities and Privileges
Report with an Annex Document under paragraph dicated the proposal and refusal of the conditiointhe
breaking of ties with Libya:
(1) “The occupants of the Bureau and all other Libyaplathatic staff in the country should have safe
conduct out of the country...
(2) Our own Libyans were to leave Libya in safety.
(3) ...should be satisfied that all weapons and explesiere removed from the Bureau and that it could no
longer be used for terrorist acts
Thereafter there was a bomb blast in Heathrow dirgad the Libyans were notified that they werdetave by
midnight 29 April.
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occupants of the People’s Bureau had left, thecpadiearched the embassy and discovered
weapons and spent cartridges of a submachiné&*gjufihe person responsible for the death of
Constable Fletcher was never punished.

The question that arises from the above situasowhy the police were not able to enter the
embassy. The Vienna Convention confers such imtegnand privileges tdona fide
diplomats and embassies and not to terrorists chayea as diplomats® Furthermore, there
have been debates that the embassy was in faquabfied as @&ona fideembassy since the
change of government was not accepted by the UKthis was the case then the Libyan
People’s Bureau was not inviolalf€. Another argument that would justify entry intceth
embassy is self-defence. Had the firing continuedinter-firing would have been possible.
Self-defence was not used as a justifiable reasoerftry, but the search done while Libyans
exited the Bureau was justifiédf There have been several theories and suggesiiani the
Bureau was &ona fidemission, then its status as such was lost by bre&the obligations
under Article 41(1) to respect the laws of the nang State. The purpose of the Vienna
Convention is to promote international relationsd anot to cause the interruption of

negotiations or communication or even worse, prenabuse of diplomatic immunit{?°

There are several examples where States have @nmtéoea mission despite its inviolability.
The Pakistan government told the ambassador otthatgt had evidence that arms were being
imported into the country through diplomatic coeed stored in the Embassy of If4§. The
Pakistan government requested permission to s¢lechremises, but this was denied by the
Iragqi ambassador. However, the government augbrike police to enter and search the

“3Wright (1987) 5Boston University International Law Journa?9-182 and Higgins (1983%merican Journal
of International Law643-644.

“3%Goldberg “The Shoot-Out at the Libyan Self-Stylesbple’s Bureau: A Case of State-Supported Intesnati
Terrorism” (1984-1985) 38outh Dakota Law Revielv

“3'Goldberg (1984-1985) 3Bouth Dakota Law Reviedv Article 41 (3) of the Vienna Convention statest the
mission must not be used in any manner incompatilethe functions of the mission.

“38Cameron “First Report of the Foreign Affairs Comtet of the House of Commons” (1985) I8ternational &
Comparative Law Quarterl@12.

“Wright (1987) 5Boston University International Law Journav9-182 and Higgins (198#merican Journal
of International Law643-644.

“9% ord Gore-Booth (ed$atow’s Guidel 10.
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premises in the Iragi ambassador's preséficeLarge quantities of arms were discovered
stored in crates. Although the Iraqi governmemtgsted, the Pakistan government declared

the ambassad@ersona non gratand recalled their own ambassatftr.

On the other hand, entry into the embassy withastification cannot and should not be
tolerated. There is a danger of entering the wmisgiremises without consent of the
ambassador. An example occurred in 1985 when dbéhSAfrican police entered the mission
of the Netherlands and rearrested a Dutch anthogst| Klaas de Jonge, on the grounds of
assisting the ANC and escaping from detent@nThe Dutch protested and a threat to recall
the South African ambassador led to the prisormetisase and apologies for the violatiéh.
This incident re-enforced Article 22 and ensureat the mission was protected from intrusion

of the receiving State.

In addition, Article 22 places a special duty oa thceiving State to take appropriate steps to
protect the premises from attack, intrusion and algemor impairment of dignit}%> The
impairment of the dignity of the mission was coesatl in the Australian cadéinister for
Foreign Affairs and Trade and Others v Magno andothAer**® Magno and other
representatives of the East Timorese communityepld®@4 white wooden crosses on the grass
next to the footpath outside the Indonesian embassysymbolic protest against the killing of
a number of East Timorese people by the Indonesigitary. The Australian Diplomatic
Privileges and Immunities Act of 1967 authorised ttmoval of the crosses as an appropriate

step to prevent the impairment of dignity of thession®*’ The court held iR v Roqué¥®

4 pid.

“Abid. Another instance is in 1990 the Albanian pokgered the Greek embassy and arrested an Albanian
seeking asylum.

*“bid.

*“bid

*vattel and van Bynkershoek believed that the dditgrotection was incumbent upon the receiving State
result of the representative character of the dipgitic envoy. In relation to mission premises peapgs 1 and 3
spell out the first duty of abstention and paragragpells out the positive duty of protection.

“®Minister for Foreign Affairs and Trade and Otherstagno and Anothef1192-3) 112 ALR 529.

“'Supra.

“*R v Roquegudgment 1 August 1984, unreported.
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that the impairment of dignity of the mission regdi abusive or insulting behaviour rather

than just political demonstratiofi&’

Appropriate steps imply that the extent of the @ctibn provided must be proportionate to the
risk or threat imminent to the premises. Accortingf the receiving State knows of an
impending hostile demonstration or attack, thenisit obliged to provide protection
proportionate to the thre& In the much cited case dfnited States Diplomatic and
Consular Staff in Tehrdn' the ICJ upheld the principle of the inviolabilia§ the premises of a
diplomatic mission and the duty upon the receiv@tgte to protect the premises, documents
and archives as well as the obligation to proteet personnel of the missiétf. Before
looking at the facts and infringements of this casere were concerns over the ICJ’'s
jurisdiction in the hearing of the case. ArtickB) of the Statute of the International Court of
Justicé states that the court may hear all cases thaeeged to it and all matters provided
for in the Charter of the UN or in treaties and \eamtions. The US’s claim to the court’s
jurisdiction was based on the Vienna Convention imdptional Protocol and the Consular
Convention and its Optional Protoddf. Article 1 of both the Optional Protocols states:
“Disputes arising out of the interpretation of ther@ention shall lie within the compulsory
jurisdiction of the International Court of Justi@d may accordingly be brought before the

Court’.**®

The facts of the case were that in November 1939aag militant group of Iranians stormed

into the US Embassy of Tehran, seized buildingtgred the Chancery, destroyed documents

“bid.
**% ord Gore-Booth (ed$atow’s Guidel11. This is also entrenched in Article 17 of Harvard Research Draft.
*lynited States Diplomatic and Consular Staff in BeH1980] ICJ Rep. 3.

*52ShearerStarke’s International Lavlled (1994) 386-387 and Dixon and McCorquodzdses and Materials
on International Law(1991) 327.

“53Statute of the International Court of Justi2é Oct. 1945, 59 Stat. 1031, UNTS 993.

*5%Botha “International Court of Justice: United Stafipplication Against Iran” (197%outh African Yearbook
of International Lawl54. Other treaties and conventions affirming the caydtisdiction are the Treat of Amity,
Economic Relations and Consular Rights and the €aton on the Prevention and Punishment of Crimes
Against Internationally Protected Persons, Inclgddiplomats.

“>*Article 1 Optional Protocol Concerning the CompujsSettlement of Disputes, 8 December 1969 UNT 3140
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and archives, gained control of the main vault, aisd held 52 diplomatic, consular and other
persons hostad®® On the facts the ICJ held that it was satisfteat the Iranian Government
had failed to take appropriate steps within the mmgnof Article 22 and 29 towards ensuring
the safety of the embassy and the consulates atzTahd Shiraz. Other infringed Articles
included Article 25, imposing a duty on the receg/iState to provide facilities for a mission to
perform its functions, Article 26, allowing freedash movement and travel for diplomats, and
Article 27, imposing a duty to permit and protertef communication for official purpos&¥.
Furthermore, it was wrongful to deprive human bsinfjtheir freedom and to subject them to
physical constraint in conditions of hardship. Thigingements also constituted a violation of
the Charter of the UN and of the Universal Declaraf Human Right§>® Iran did not
comply with the Court’s judgment immediately. Timatter was settled through negotiations

between the two parties in the Algiers Accdtd.

The mission must not be misused. Article 41 imposeluty regarding the use of mission
premises. They cannot be used in any manner shaicompatible with the functions of a

**Sheareinternational Law386-387 and Dixon and McCorquoddases and Materials on International Law
327. The US Government reported that the Goverhmokiran gave support to the group who took over t
Tehran embassy. Furthermore, Iran kept ignorilegrépeated requests by the US government for thase of
the hostages.

*>'Shearetnternational Law386-387. The court concluded that the Iraniahearities:

(a) were fully aware of their obligations under tbenvention to take appropriate steps to the ptqmmises of
the United States Embassy and its staff from attéexckany infringement of their inviolability;

(b) were fully aware of the urgent need for actortheir part;

(c) had the means at their disposal to perfornr tigigations;

(d) completely failed to comply with these obligats.

Interesting to note is that while the US staff whedd hostage, other diplomatic missions in Telwane almost
entirely spared from harassment or violence.

**®4arris Cases and Material on International La360 and Dixon and McCorquodaBases and Materials on
International Law328. The decision by the Iranian authorities motssist the Embassy gave rise to multiple
breaches of the provisions of the Vienna Conventibor a full discussion on the ICJ’s decisiongregb Botha
“International Court of Justice United States of America v Ira@rder in Request for Provisional Measures:
Judgment in the Case Concerning United States Biglic and Consular Staff in Tehran” (19&Xuth African
Yearbook of International La&37 to 143.0Other violations are Articles 28, 31, 33, 36 andod@he Consular
Convention; Article 4 and 7 of the Prevention anthiBhment Convention; Articles 11(4) and XIX, XIAnd
XVIII of the Treaty of Amity, Economic Relations drConsular Rights and Articles 2(3), 2(4) and 33haf UN
Charter.

**%an DervortInternational Law and Organization: An Introducti¢h998) 299 and Grzybowski “The Regime
of Diplomacy and the Tehran Hostages” (1981)Ii@@rnational & Comparative Law Quarterl$0. For more
examples on attacks on embassies, refer to Lord-8ooth (ed)Satow’s Guiddrom 192-194. Another attack on
premises was when protesters ran through the haBimbassy in Canberra, breaking windows, set fire t
documents, destroyed furniture and vandalised timbaSsy. The Australian government assured Irah tha
appropriate steps would be taken to prosecutedhgefrators. 1980 was the year of embassy sidgebat year

it was estimated that 26 embassies and consulatebden occupied by revolutionaries or protesters.
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mission in a diplomatic meaning. Members of a missnay not use the premises to plot the
removal of the government or the political systeithe receiving Staté® What is of concern
is that the blanket mandate of immunity coversriwst serious crime against a government
i.e. espionagé®® This threat to national security is entwined witthe diplomatic structure,

resulting in embassies sometimes being involvatiérbusiness of spyirf§?

A career diplomat cannot be a professional “spyth@@rmation collector because the nature of
a diplomat is to be visible to the public eye, wHispies” should be unknown to the pulffic.
Edmondson states that the motive for committingoesme is irrelevant. The most important
element is that information is collected, whethgurious to the receiving State or not. A
crime is committed, even if the receiving Stateisally*®* Diplomatic personnel remain
immune from prosecution in order to perform theindtions, yet in instances it indirectly

encourages this illegal act and results in hisqutdte status becoming contradictéfy.

Many intelligence agencies have used their immesitd assist their work. When an operative
is arrested it is routine to invoke immunity, aine tonly recourse for the receiving State is
declaring the operativ@ersona non grataand directing his immediate removal from the

country?®® Between March and the end of October in 1986gthas a series of expulsions of

4DenzaDiplomatic Law379.
“*I\cClanaharDiplomatic Immunityl61.

*McClanahanDiplomatic Immunity161 and Ward “Espionage and the Forfeiture of @igtic Immunity”
(1977) 1linternational Lawyer658. Edmondson states that in espionage theteisige of anémployment of
disguise or false pretentéo obtain political or military information. Edomdson “Espionage in Transnational
Law” (1971-1972) S/anderbilt Journal of Transnational La$84 sets out the concept, characteristics and ehang
of espionage throughout the years. For more irddion on treason, sedition and espionage, readidGkiora
“Treason, Sedition and Espionage as Political @#snJnder the Law of Extradition” (1964-1965) @6iversity

of Pittsburgh Law Revie®5. With regard to espionage only read from 79.

“*3Ward (1977) 11nternational Lawye664.
“““Edmondson (1971-1972)\Banderbilt Journal of Transnational La#b3.

*\Ward (1977) 1lnternational Lawyer664. When a diplomat is assigned to conduct esgierout of the
mission he is assigned to perform his functionmftbe mission. With this form of disguise, theldipat reports
to mission daily, using its offices and staff. plans and conducts the collection of informatictreats to the
mission and uses the security of the mission fatagie of the information. This information thusbmes part of
the archives and are inviolable and for the soéeaighe sending State.

““Ward (1977) llinternational Lawyer658-659 and 664. Ward goes on to say that theivieg State can
justify the eliminating of privileges and immuniiefor espionage as a protective measure to saféguar
information vital for national security. This cée done because the receiving State has the poveenénd its
domestic Acts and also make use of treaties.
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US and Soviet diplomats on charges of spying atelligence activitie$®’ There has been no
consistency over the years in dealing with the aliscy of espionage, but the expulsion or
recall of the accused diplomat has been considesedal practicé®®

Whether a right or recognition to diplomatic asyldor either political reasons or other
offences exists within general international lawdagibtful. There is no express mention of it in
the Vienna Convention. Although in principle reé@g sought should be returned to the
authorities of the receiving State in the absentea dreaty or bilateral agreement to the
contrary, this does not always happen in praéfiterhe reason for the omission in the Vienna
Convention is simple; it was deliberately excludetause most governments shared the view
that the Vienna Convention was not the place tontdate rules on the controversial and
sensitive question of granting asyldf. Diplomatic asylum has been considered a matter of
humanitarian practice rather than a legal rigint.other words, humanitarian, political or other
motives may lead to the granting of asylum. thisrefore only in war and violent revolutions
and governments that this practice has been exdéfitldlthough this is the general sentiment
among countries, it still prohibits receiving Stgielice officials from entering the embassy
and forcibly removing the asylum seeker. The iantdof a Dutch fugitive, Klaas de Jonge
mentioned above, confirms this. A removal of thasure constitutes a violation of the sanctity
of the embassy premis&<. Similarly, when Liberian soldiers entered therfete Embassy in
Monrovia in 1980 and arrested the son of the forhieerian President who had been granted

asylum. France protested against the unacceptaiiéion of the status of the missioff.

*"McClanaharDiplomatic Immunityl62-163. During the 1970s Soviet diplomats weneetigd from Australia,
New Zealand, Belgium, Denmark, France, UK, HollaNgrway, Spain, Switzerland, West Germany, China,
Japan, Equatorial Africa, Ivory Coast, Kenya, Tuiiaire, US, Colombia and Mexico to name a few.

“Edmondson (1971-1972)\Banderbilt Journal of Transnational La#45. For more examples of espionage
throughout the years refer, to Grzybowski (1981)r36rnational & Comparative Law Quarteri§2.

“%Shawlinternational Law528 and Green (1981) I®anadian Yearbook of International L&43.

“"Brownlie International Law357. There is a qualified right to asylum statedAiticle 6 of the Havana
Convention on Asylum of 1928. It was suggestedritgmaurice to allow asylum only by local usage¢msave a
life. However this was rejected by Francois angtmeembers of the ILC.

4 pid.

“"2Carpenter “Extradition, Extraterritorial CapturedaBmbassy Premises” (1987-198R)uth African Yearbook
of International Lawl48.

43 HarrisCases and Materials on International L853.
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Among Latin American countries, the right of diplatic asylum has been used and is
accepted. The reason for this practice is thatmational agreements were concluded by those
countries allowing for this rigit’* Furthermore, there is a Convention on DiplomAsglum

that was drafted in 1954 in Venezuela. The proeeduder this Convention allows asylum
seekers to remain in the mission long enough tguaganteed safe passage from the country.
In the event there is an overflow of asylum seekeditional premises can be created and they

too will be inviolable*’®

Embassy cars, furnishings and other property, diolpembassy bank accounts in the mission,
are also protected from search, requisition, attett or executioi’° In some cities, due to
serious congestion of motor vehicles and limitexkipg spaces, an embassy car may be towed
away if the driver cannot be fouditl. There was a lengthy debate around 1984 in th@t/to
whether the attachment of bank accounts of a digtmnmission were permitted. The court in
Alcom Ltd. v Republic of ColomBi accepted that the bank accounts were primarily frse

the running of the embassy and not for commerciapgses, resulting in immunity from

attachment/®

4.2.2 Inviolability of Archives and Documents

Article 24 provides for the archives and the docotsef the mission to be inviolable at all

times and wherever they may be. This means tharcluives may be seized, detained or be

8

produced as evidence in any legal proceedingsadh staté’®® The term “archives” is not

“™_ord Gore-Booth (ed$atow’s Guide 13-114 and van Dervomternational Law and OrganizatioB00.
“™McClanaharDiplomatic Immunity4.
*"®DenzaDiplomatic Law134.

*"ord Gore-Booth (edBatow’s Guidel10. In the US a tougher policy was made effecitiv&994 permitting
the towing away of mission vehicles parked in amay or afternoon rush hour in a no parking zone loading
zone, in an emergency no parking zone, obstruetmgtersection, in front of a fire hydrant, onidesvalk, in a
bus zone, in a zone reserved for handicapped peopblecking a crosswalk.

“"8Alcom Ltd. V Republic of Colombjiz984] 2 W.L.R 750.

*"For an extensive look into tdcomcase please refer to Fox “Enforcement Jurisdicfiameign State Property
and Diplomatic Immunity” (1985) 3thternational & Comparative Law Quartertil5. For a historical look into
immunity of property of diplomatic envoys, referltgons “’Immunities Other Than Jurisdictional oEtRroperty
of Diplomatic Envoys” (1953) 38ritish Yearbook of International Lahi6.

“80See further Wiebalck “Abuse of the Immunity of Diplatic Mail” (1984) South African Yearbook of
International Law176. The first writer to suggest inviolability of the dassador’'s papers was Vattel, who said
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defined in the Vienna Convention, but it is cldaattit was intended to cover a wide definition,
including any form of storage of information or oeds in words, pictures and in our modern

society in the forms of tapes, sounds, recordifilgs,and digital datd®*

The Harvard Research in 1930 accorded limited ptiote to archives and required that their
confidential character be protected, provided tiwification of their location has been given
to the receiving Stat®? The ILC extended the protection of archives ie¢hways. The first
was by using the expressiomviolable’. This expression provides for two implicatiorise
receiving State abstains from any interferencedwuthorities, and that a duty of protection of
the archives is necessary. The second is by adtmgvords at any timé to clarify that
inviolability continues without interruption, evemhen ties are broken; and lastly, by adding
the words Wwherever they may beonfirms that archives do not have to remainhi@ mission

to be inviolable®®

The rationale behind this is to enable the misdi® carry out two
important functions of negotiating with the goveemhof the receiving State and reporting to

the sending State on the conditions and develogweittiin the receiving Staf&?

4.2.3 Freedom of Communication and the Inviolabilit  y of Official
Correspondence

Protection of the freedom (and secrecy) of offic@mmunications of missions with their own

government is possibly the most important of allvigges and immunities given in

that without such protection the ambassador wablana perform his functions with security. Statectice
supported Vattel's view, for example in 1718 Couwellamare, the Spanish ambassador to France, was
discovered by interception of his dispatches tocbaspiring against the French King. The disregafd
inviolability in this instant contrasted with thespect which was shown towards the ambassador veso w
expelled.

8} ord Gore-Booth (edBatow’s Guidel16. The Consular Convention under Article 1 miesi consular archives
include all ‘papers, correspondence, books, films, tapes andtezg of consular post, together with ciphers and
codes, the card-indexes and any article of furmituntended for their protection or safe-keeging

*82DenzaDiplomatic Law158.

*83penzaDiplomatic Law160. Even when archives fall into the hands efriéceiving State after being lost or
stolen they must therefore be returned and may@atsed in legal proceedings. In an earlier decisf Rose v
The King2 Can. C. R. 107m 3 D.L R. 618 (1948) a Canadiamtdeeld that documents which had been stolen

from the Embassy of the Soviet Union were admissitsl evidence. However, should this case be dbtidiay,
the courts would most likely declare the documént®lable as per the Vienna Convention.

“BYiebalck (1984)South African Yearbook of International LAW6.
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international law’®> A mission is entitled to communicate for officialirposes and to have

access to every facility for this in the receivitate*®® Telecommunication is considered as
any mode of communication over a long distanceaamdbe in written form and delivered by
couriers, telephone services, fax, electronic méfeless transmitters and the Ii#&. There is

no clear, established rule in customary law conogrthe inviolability of correspondence to or
from a mission sent through the public postal systd etters to the mission would become
archives or documents on delivery, but not befdrenf®® The inviolability of official
correspondence is twofold: it makes it unlawful the correspondence to be opened by the
receiving State, and it prevents the correspondémee being used as evidence in a court

proceeding’®®

The receiving State is obliged to permit and proteee communication for all official
purpose$® In the past, it was difficult to maintain freedooi communication during
wartime. For example, in the UK missions were gidbd from sending telegrams in cipher
during the First World War. International practibes recognised the right to secure
communications, as indicated in Article 27. Howevee practice was far from ideal. On rare
occasions, messages were intercepted, codes detactecomplained made because there was
no authorisation of the cod&¥. In 1973, France discovered that its new chanbaiiging in

492
S

Warsaw had been equipped with a network of 42 mluaoes:. It was common

understanding between parties that the buggingnubassies occurred as happened. As

“85McClanaharDiplomatic Immunitys4 and Denz®iplomatic Law173. Article 27.

“8%FelthamDiplomatic Handbool89 and Von Glahhaw Among Nations: An Introduction to Public Intational
Law 7ed (1996) 431. Official correspondence meansespondence from the mission sent to the missiam fro
the chancellery or the sending State and corregymed between the mission and consulates in théviege
State.

“8’DenzaDiplomatic Law174-175 and BerridgBiplomacy92-93. It must be made known that the sendingeStat
is not obliged to supply telephone or other commaitndn services without payment. Free communicati@ans
that there is an absence of restriction, not exempuif appropriate charges. If a mission failp#y its accounts,
the telephone lines can be disconnected, but cctwurtesy, incoming calls will still be permitted.

“88Djxon Textbook on International Lag1993)163.

“89Dixon International Law163 and Denz®iplomatic Law183-184.

*DenzaDiplomatic Law181.

“1The development of eavesdropping devices begtreia 7" century.

93 ord Gore-Booth (ed$atow’s Guidel 16.
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recently as 1985 the half-completed new US embasdhe USSR was discovered to be
equipped with listening devices, presumably plartg®oviet authoritied’® During the Cold

War there were numerous occasions where listeréniges were discovered in missidis.

A wireless transmitter may be used only where cainbas been granted by the receiving
State. More secure communication has been faetitthrough improvements in methods of
cipher and the development of facilities for traiting wireless messagé® The
disadvantage is that only richer States can affoidstall them, and in some cases they do not
request consent from the receiving State to makeotisuch devices, so less developed States
have a fear that they cannot control the use oftthesmitter$®® Although the Vienna
Convention succeeded in adding Article 27, it is tlesponsibility of the sending State to

observe international telecommunications regulat{éh

4.2.4 Diplomatic Bag and Diplomatic Couriers

The diplomatic bag is given more absolute protectiader the Vienna Convention than was
given under customary lai¥® Previously, the receiving State had a right tallemge a bag
that was suspected to contain unauthorised itethshis occurred, the sending State could
either return the bag unopened, or open it in tlesgnce of the authorities of the receiving
State?® France allowed the Ministry of Foreign Affairs tompel the opening of the bag in
the presence of the representative of the missioarevthere was serious reason to suspect
abuse® The US required the consent of both the MinisfrfForeign Affairs of the receiving

93 For several years the building remained unusedewhé US decided what to do.

*9In 1989, the USSR complained of the discoverysieling devices in its embassy in London. The tatigm
for States to intercept communications has alwaenbstrong and the possibility of doing so whileaging
detection has increased with the growth of soptattid technology.

9L ord Gore-Booth (ed$atow’s Guidel16-117.

9% erley (1962) 56American Journal of International La&l12. It was also argued that the use of wireless
communication was based on the theory of functioeakssity and was practical.

9 ord Gore-Booth (ed$atow’s Guidel16-117.
9% ord Gore-Booth (ed$atow’s Guide 17.
“Nbid.

*%BarkerAbuse of Diplomatic Privileges and Immunit8&s
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State and the mission to open the bag. The Uditatl Republic allowed the receiving State
to require the sending State to withdraw the ¥agrhe Conference tried several times to limit
the absolute protection of the diplomatic bag. &yArticle 27 determines that no diplomatic

bag may be opened or detained.

The Vienna Convention does not provide a requiréragno what a diplomatic bag is. Normal
practice is that the bag resembles a sack; howdwemhag may vary in size from an aircraft
full of crates to a small pouch, as long as themdear, visible, external marking indicating that
it is part of the foreign embassy, or it bears &icial seal ensuring its protectiol’> The
Soviet Union attempted to stretch the definitioraadiplomatic bag. In July 1984, the Soviet
government sent a nine-ton Mercedes tractor-tramer Switzerland, sealed against custom
inspectio™®® When entering Germany, the German governmenneldithat this was extreme
and that the “diplomatic bag” was motorised andatég of its own movement. This was not
what the Vienna Convention intended and it wascooisidered a diplomatic bag and thus not
inviolable®®* The crates found within the lorry were acceptsdiiplomatic bags and thus not
opened® A solution could be to limit the size of bagscertain standard sizes. For instance,
one could be a size to hold documents and anotkereato accommodate office equipment.

To limit it further, it could be mandatory to linmitto one item per bag.

A diplomatic bag usually falls into one of two cgdeies, accompanied or unaccompanied,
depending on the importance of its contéfitsThe main function of a courier is to supervise
the bag that he accompanies and to ensure thatlidge of international law are adhered to.
The ILC distinguished between three types of cosyieamely, permanent diplomatic couriers,

ad hoccouriers and captains of commercial aircrafts etéa with a diplomatic bat]! A

Mpid

*%bid. Iltems such as photocopy machines, cipher equipnmemiputers, building materials, metals, films,
books, drink, clothing, etc. intended for officisde may be sent through the diplomatic bag.

*%McClanaharDiplomatic Immunityl44.
*“McClanaharDiplomatic Immunityl44 and Ashman and TrescBiplomatic Crime191.
*%shawlinternational Law529-530 at footnote 240.

*®Denza suggests that an unaccompanied bag is mureesian official correspondence sent througtptiigic
postal system.

*"The Conference devoted little attention to the jaef couriers.
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diplomatic bag may be carried by a diplomatic ceuwho is entitled to the protection of the
visiting State, enjoys personal inviolability ansl mot liable for arrest or detention. A
diplomatic courier is a full-time employee of a Ni&itry of Foreign Affairs and on every
journey he must be provided with a document indigghis status and the number of packages
constituting the diplomatic b&d® The sending State or mission may also desigaatbBoc
diplomatic couriers. They are used primarily byaier States lacking resources to employ
professional couriers, but larger States use thmmurigent deliveries of documents where a
normal courier service would be too slow. An ex@gf anad hoccourier is a businessman
on his way to the receiving State, escorting thg While he is there.Ad hoccouriers are
protected by the receiving State and enjoy persiowadlability. They are not subject to any
arrest or detention until they have delivered tipdothatic bag to the mission concerméd.

A common arrangement, especially for small posidemeloping countries, is to “deputise” the
captain of an aircraft® Though he is not considered a courier, and tlassno immunity, the
diplomatic bag retains its inviolability. The miss receiving the bag sends one of its
members to take possession of the bag directlyfedly from the captaift® The limited
immunities forad hoccouriers and captains are to enable those petsonsemplete their

functions.

There have been concerns regarding the use oigglmdhtic bag. Denza claims that there is a
continuing need to balance the need for confidétytiaf diplomatic bags with the need for
safeguards against abude. There are several instances where the bag has usssl to
smuggle drugs, explosives, weapons, art, diamomdsiey, radioactive materials and even

people’™® Despite this, the diplomatic bag may not be ofemredetained. There have been

% elthamDiplomatic Handboold9-40 and DenzRiplomatic Law205.

*BarkerAbuse of Diplomatic Privileges and Immunit8&and Denz®iplomatic Law206.
*1%cClanaharDiplomatic Immunitys5.

*Ybid.

*1DenzaDiplomatic Law185.

513DenzaDipIomatic Law 185 and Ashman and Trescdiplomatic Crime190-223. It is considered that
diplomats will smuggle anything that is for prdfita diplomatic bag. Further examples are piandsskey and
cigarettes depending on what is in demand. In 1888ate destined for the Moroccan Embassy in borspilt
open and revealed £500 000 worth of cannabis.
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requests for permission to open the bag in theepies of an official of the mission. If this
request is denied, the only recourse availabl&éaréceiving State is to deny entry of the bag

into the country™*

Article 27, paragraph 3, does not confer inviolidypibn the diplomatic bag, but only that it
cannot be opened or detained. There is no inditdhat representatives at the Conference
considered the possibility of tests on the bag eutlhopening it to reveal or confirm whether
the bag contained illegal iteS. With the introduction of scanning of baggage bijres in

the 1970s, some governments took the view thatnsegndid not equal opening bags.
However, the general practice among States has heerto scan bags unless deemed
necessary-® Britain took the view that electronic scanning rist unlawful under the
Convention. However, some countries believe ligd'constructive opening™’ Despite this,
the British government did not scan and expresseddubts on technical grounds about the
advantage gained by doing so. For example, whannstg the diplomatic bag and weapons
are shown, the result would lead to opening the Wéich is prohibited by the Conventiot.
Another form of testing a bag is through the usdaijs specifically trained for such purposes.

This is particularly useful in the smuggling of catics, explosives and possibly humats.

The most cited incident of the abuse of diplomaags occurred in July 1984, when Umaru
Dikko, a former minister of the deposed Shangeweésoment of Nigeria, wanted by the new
Nigerian government on charges of embezzlemenbeémment funds, was abduct&l. He

was kidnapped outside his home in London and &kang heavily drugged was placed in a
crate. Two large crates arrived at Stansted diqmobe loaded on to a Nigerian Airways

*Dixon International Lawl63.

*1>gniffer dogs and X-ray machines can be used tati¢ns.

*1®DenzaDiplomatic Law194-195. It has been said that modern X-ray teldgyois capable of damaging certain
contents of bags, particularly film and can alsoiteinformation that might not only compromise gguent, but
might even decipher the contents of documents.

*"Higgins (1985)American Journal of International La6A?7.

*Hpid.

*%The use of dogs could be used, as it is unlikelyafdog to be educated enough to read the coruéttie bag.

*2Higgins (1985)American Journal of International La645.
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aircraft®®’ The crates were handled by a member of the NigeBovernment service, who
held a diplomatic passport but was not a membéreomission in Britain and did not have any
diplomatic status in the country. He made no mtotghen he was asked to be open the

crates>??

One of the crates contained the unconscious Deikidbanother man who had in his
possession drugs and syringes. The other crattained two other men. Both were
conscious. A total of 27 people, including theethpersons other than Dikko who were found
in the crates, were arrest&d. The main reason for the crates being opened ufitbbjection
was that there were no clear visible markings iiilig) it was a diplomatic bag. The Foreign
Secretary made it clear that even if the cratesbdmade markings, the concern of protecting
life was more important than immunit§’ In that situation, the use of scanning or dogsldou

have assisted in the discovery.

As a result of the increasing disquiet over the afsgiplomatic bags, the General Assembly of
the UN directed the ILC to consider the statushef bag and couriers. This led to the Draft
Articles on the Status of the Diplomatic Courieddhe Diplomatic Bag not Accompanied by
Diplomatic Couriers® Article 1 looks at the scope of present artieled to whom they apply
and Avrticle 28 deals with the protection of theldipatic bag’®® It states that the bag shall not
be opened or detained, as in the Vienna Conventleurthermore, the bag shall be exempt
from examination directly or through electronic ather technical devices. However, if the
authorities of the receiving State believe thathiag contains something other than the items

listed in Article 25, they may request the bag ¢oelxamined or scanned. If such examination

*2lCameron (1985) 3thternational & Comparative Law Quarterl4.

*2Higgins (1985)American Journal of International La845.

®23cameron (1985) 3hternational & Comparatice Law Quarter§14. Another incident in 1964 was where an
Israeli was found bound and drugged in a crate ethi#liplomatic mail’ at Rome Airport. As a resthg Italian
government declared one Egyptian offigg@ksona non gratand expelled two others.

*Higgins (1985) American Journal of International Laws45 and Cameron (1985) 3thternational
& Comparative Law Quarterly14. See further Dend@iplomatic Law190 and Akinsanya “The Dikko Affair
and Anglo-Nigerian Relations” (1985) 3dternational & Comparative Law Quarter§02 and 606.

*®Diplomatic Courier and the Diplomatic Bag not Acquamied by Diplomatic Couriers (1986) ILC YbK, vd,
part Il, 24.

*®These being the diplomatic courier and the diplienaag employed for the official communication bt
sending State. Article 4 restates that thereeisdom of communication; Article 5 emphasises thg tlurespect
the laws and regulations of the receiving Statethird States; Article 24 indicates that the dipldim bag must
be identifiable by external markings; Article 2%atsts what contents are permissible in the diplatzg. The
only items listed are official correspondence aaduinents or articles intended for official use.
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does not satisfy the authorities, the bag may beneg in the presence of an authorised
representative of the sending St¥te.If this request is denied, the bag may be retlitoeits
place of origin. This provision was introducedstwow the balance between the interests of the
sending State in ensuring the safety and confidiytiof the contents of the bag, and the
security interests of the receiving St¥te. It would appear that this provision is however
ineffective and inadequate. Examination and scanismpermitted in circumstances where the
bag contains items not listed in Article 25. Thskes sense for small bags and pouches. It
does not seem that the ILC dealt with larger “bagstl the Vienna Convention does not limit

the size of the bag.

Although the ILC and Conference debated the isgudippomatic bags, it seems that States
gave inadequate weight to the need for protectgainst abuse. With the increase of abuse it
is prudent to apply the Vienna Convention protewito diplomatic bags, or are there salient
political and legal reasons which mitigate in favofirestrictions? The simplest limitation to
implement would be by means of the size of diplammbags, and in so doing prevent the

smuggling of people, artworks and even heavy macizin

4.2.5 Commencement and Termination of Mission Immun ities

The Vienna Convention has clear provisions regagrdiommencement and termination of
privileges and immunities with regard to diplomdist it does not inform on the mission or its
property>?® In the Harvard Draft Convention inviolability é®ntingent on a notification to the
receiving State that the premises are occupiediflgrdatic agents. Several members of the
ILC addressed the problem when drafting the Coneentbut each provided a different
answer. Ago says that it was practice to notify tceiving State that premises were acquired
to be used as a mission and that inviolability begn such notic&® Fitzmaurice suggests

that inviolability of premises begins from the tirtieey are put at the disposal of the mission.

Zprticle 28.
*#pixon and McCorquodal€ases and Materials on International L886.
*?DenzaDiplomatic Law146.

*Ypid.
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Bartos says that it was customary to claim invibigbwhen they reached the stage of interior

installation and decoratioti*

It is noted that ownership of the mission restdlie sending State and although the intention
is to use it for diplomatic purposes, it does nake it inviolable. However, when the
receiving State has notified the sending Statd@ficquisition of the premises to be used as an
embassy and the necessary paperwork is compléted,the premises will be regarded as
inviolable>** Where the mission has vacated its buildings,olawility is continued for a
reasonable period. On the other hand, where dggicnmelations have been severed or the
mission has been recalled, the premises lose digomatic character and inviolability, as in
the Fletcher incident?

McClanahan considers the inviolability of abandopesmises and concludes that as a result of

the Vienna Convention’s failure to deal with théjgat, State practice will take precedente.

4.3 Diplomatic Agents’ Privileges and Immunities

4.3.1 Personal Inviolability

Diplomats are accorded the highest degree of pges and immunities. Five privileges

n535

established in the Vienna Convention are exemptrom taxation;” custom duties and

baggage inspectioti® exemption from social security obligatidf,from personal and public

*bid. There seems to be some support for Bartos’sesiiga.
33 ord Gore-Booth (ed$atow’s Guide 12.

*3bid. In Britain, the premises are inviolable from thae they are at the disposal of the mission, jolex that
planning consent had been secured and the intewtisrto use the premises as a mission as soorildsmguuand
decorating had been completed. When they weremgel used as a mission, a reasonable time isedldsfore
they can be entered.

*¥McClanaharDiplomatic Immunitys1. For instance, in London, the government paasefict which permitted
the Foreign Office to take abandoned diplomatic @masul buildings if the buildings cause damagpddestrians
and neighbouring buildings because of their negliectell them and to use the proceeds to pay uiffitanding
debts.

>%Article 28.

>%Article 36.

S3article 33.
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services*® and exemption from giving evident€. Except for the exemption from baggage

inspection, the other privileges fall under thdmeaf private law and will not be considered.

Prior to the Vienna Convention, diplomats receitied greatest degree of immunity. They
could not be arrested unless they were actuallpged)in plotting against the State they were
accredited to, and even in such extreme circumseta@n application for their recall was
implemented?® In 1717 the Swedish ambassador to England wasnae psuspect in a

conspiracy to overthrow George®t The British government obtained evidence by

intercepting some letters. The ambassador wadlesdgeom Britain>*?

The Vienna Convention, as mentioned in Chapted@pted the functional necessity theory to
justify the diplomat’s privileges and immuniti&s. These privileges and immunities are given
to diplomats on the basis of reciprocity. Any gaweent which fails to provide these to a
diplomat within its territory knows that it couldiffer not only collective protests from the

diplomatic corps in its own capital, but also retthbn against its own representatives in a
foreign Staté**

Under Article 29, diplomats are accorded full imntymand, like the inviolability of a mission,
this has two aspects. Firstly, there is immunitgnf action by law enforcement of the

receiving State, and secondly there is the spekigl of protection by the receiving State to

53BArticle 35.

*%Article 31 paragraph 2. Owing to the fact thatsta@rivileges are of civil and administrative nattiey will
not be discussed in detail.

40 awrenceThe Principles of International Lawed (1910) 310-311. It must be noted that exempliom
criminal jurisdiction was firmly established in tH&" century. For the next 200 years absolute immuinétgn
arrest or prosecution for criminal offences wasnfir planted in the reciprocal independence and eespf
sovereign States for each other. Vattel, the gratitor ofLe Droit des Gensestablished in the f&entury the
broad outlines of customary international law relgay the privileges and immunities of diplomatseeS.ord
Gore-Booth (edpatow’s Guidel06.

5 awrencelnternational Law311.

**3bid. The expulsion of the Swedish ambassador wasaltre arrest of the English ambassador in Sweaten,
a form of retaliation.

*3Hurst states the privileges and immunities are deshon the necessities of the maintenance of iatiermal
relations. In no other way would a foreign repreaive be able to fulfil the tasks given to him.

*Lord Gore-Booth (edBatow’s Guidel07 and Ogdoduridical Basis of Diplomatic Immunity: A Study time
Origin, Growth and Purpose of the Lg#936) 29.
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take appropriate steps against attdekOgdon adds a third aspect, stating that the B&xde
duty to punish individuals who have committed offem against diplomats, which most
foreign States make provision for in domestic Ia{¥s.

In the past 25 years diplomats have been in moysigdl danger than ever before. These
attacks have shown the dark side of their “speoféicial, privileged status®*’ McClanahan
succinctly points out that it is ironic that peoplesolved in diplomatic work are often
criticised in the media for being ineffective andlyo attending cocktail parties, formal
functions and ceremonies. Yet, unfortunately, ahpats, their homes and family are targets of

violent groups and opposition&

A spate of kidnappings of senior diplomats occuiirethe late 1960s and early 1970s. The
object of a kidnapping is always to extract a pattr demand from a government. The threat
of the execution of a diplomat and the failure tdfilf the demand leads to the refusing
government being held responsible for his dé&thAs a consequence of the high incidence of
political acts of violence directed against dipldésnand other officials®® the General

Assembly of the UN adopted a Convention on the &rgon and Punishment of Crimes
Against Internationally Protected Persons includbiplomatic Agents™ The foreseen

offences are primarily murder, kidnapping, attacksn the person, violent attacks upon

*3ord Gore-Booth (ed$atow’s Guide.21 and Von Glahhaw Among Nation424-425.
*%%0gdonJuridical Basis of Diplomatic Immuni®16 and Berridg®iplomacy117.
**"McClanaharDiplomatic ImmunityL48.

**8\cClanaharDiplomatic Immunityl49. It is a sad thing that diplomats whose funmiare to resolve conflicts
through negotiations and promote peace are theettargf political violence and attacks. There arenyn
examples of such attacks. Refer to Ogdoridical Basis of Diplomatic Immuni®17 at footnote 51 and 52 with
regard to disturbances in China in 1900 and Gernrat@14.

> ord Gore-Booth (ed$atow’s Guidel 99.

*Prticle 1 of the Convention includes in the listmbtected persons heads of states and their &andiplomats
and their families and agents of international aig@tions of an intergovernmental character.

*5!Convention on the Prevention and Punishment of €sigainst Internationally Protected Persons irinlyd
Diplomatic Agents Dec 14, 1973, 28 U.S.T 1975, 13M 43, UN Doc. A/Res/3166(XVIIl) [hereinafter mfred
to as Prevention and Punishment Convention]. Sstates, like the UK, do not have special offenoe®gard to
diplomats and so although violent attacks are fafie in the ordinary course of criminal law, thauts will
take into account that the attack was against tomigt. See O’Keefe “Privileges and Immunities bét
Diplomatic Family” (1976) 29nternational & Comparative Law Quarterl$44. A list of diplomats who have
been killed since 1947 can be found in Wil§aplomatic Privileges and Immuniti¢4967) 52-53.
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official and private premises, and any threats tenapts to commit any of the above

offences’™ Nations ratifying the Prevention and Punishmean@ntion make these crimes

punishable with appropriate penalties, which take account the gravity of the offence, and
either extradite offenders or apply the domestic.7¥ The draft text was prepared with the

outmost urgency through a Working Group without dppointment of a Special Rapporteur.
Where there is a threat to the safety of a diplorsath as a mob attack or kidnapping, the
receiving State should provide special protectiite,an armed guard or bodyguards.

In Guatemala City on 28 August 1968 an American assador, John Gordon Mein, was
returning to his office after lunch when his offiticar was blocked in a down-town stréat.
Seeing a number of men in uniform climb out of trehicle coming towards him, Mein
jumped out of his car and began running. The nhen the ambassador and he died instantly.
This incident shocked the world® Another incident involving the same members @& th
organisation that tried to kidnap Mein was when FHeeleral German ambassador was forced
from his car and held captive’ The kidnappers demanded the release of 17 @ljiitsoners

in exchange for the return of the German ambassaWdnile negotiations were in progress
between the Guatemalan and German governmentdethand was raised to 25 prisoners and
$700 000, which the Germans offered to pay. That&ualan government refused to set
convicted prisoners free and the body of the anasissvas found with a bullet in his he&d.

S2article 2.

*3Brownlie International Law367-368. See further Sheataternational Law387-389. Articles 3 states parties
are to take measures to establish jurisdiction twercrimes stated in Article 2. Articles 4 tor&lalO provide for
cooperation and various measures of collaboratiothe apprehension of offenders. Article 7 deaith w
prosecution, when extradition does not take plateffenders in accordance with local laws whichsiribe done
so without ‘indue delay Article 8 deals with extradition.

*YLord Gore-Booth (edBatow’s Guidel22, McClanahamiplomatic Immunityl49-50. See further Dixon and
McCorquodaleCases and Materials on International L887.

>3 ord Gore-Booth (ed$atow’s Guidel 99.
*9bid.
5L ord Gore-Booth (ed$atow’s Guidel 99-200.

*8bid. In September 1968, the US ambassador in Braailfarced out of his car and a note was left deingnd
the publication of a manifesto and the releasdftgfein political prisoners. The Brazilian govermhagreed to
the demands and the ambassador was released. ©dwaples include the kidnapping and murder of the
Minister of Labour of Quebec in 1970, the kidnappaf the British Trade Commissioner in Montreall®70, the
kidnapping of the British ambassador in Uruguay @71, and the kidnapping and murder of the Isi@ehsul-
General in Istanbul in 1971. Satow declares thatenthan 25 kidnappings or attempted kidnappingsioed
between the years 1968 to 1973. Even childrerhefdiplomats are vulnerable to kidnapping or atackn
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Where a government is aware of a possible kidngpmndiplomats situated in countries such
as in South America or in the Middle ER&twhere diplomats are vulnerable to terrorist
attacks, extra measures should be taken in theetiglg of their security and the protection of
these diplomat3®® Although the Vienna Convention does place a dutyghe receiving State
to protect diplomats, the receiving State wouldsosably expect that missions and diplomats
would take measures to protect themsetitsin addition, Barker points out that in times of
peace and when relations between the receivinganding State are normal and undisturbed,
diplomats are entitled to minimum protection; ie #avent of war or internal tension involving
the two States, the receiving State is under a tlutseinforce the means of protection to

missions or diplomats who have become vulnerdble.

4.3.2 Immunity from Jurisdiction

Jurisdictional immunity entails that persons witimunity cannot be brought before the courts
for any illegal acts or offences committed whilethie receiving State during the period of their
functions®®® The distinction is well summarised Bickinson v Del Solaf* where it was
emphasised that diplomatic immunity does not sygmfmunity from legal liability, but rather
imports exemption from local court jurisdictionhi$ extends to all jurisdictions whether civil,

administrative or criminal® Thus, a diplomatic agent who commits an illeget ia the

Warsaw three Russian teenagers were attacked agdehbby a mob shouting anti-Russian slogans. Foem
examples of diplomat kidnappings and murders, teféicClanaharmiplomatic Immunityl47-148.

*Several attacks that occurred appeared to be alicated campaign to kidnap or kill envoys from Mursl
nations. In November 2003 two Japanese diplomatsaa Iraqi driver were murdered in Iraq near Tilwhile
on the way to attend a conference.

%% ord Gore-Booth (ed$atow’s Guide02.
*Ybid.

*?BarkerAbuse of Diplomatic Privileges and Immunitisand Dixon and McCorquodaBases and Materials
on International Law829.

*3This principle has been well established sincesikt=enth and seventeenth centuries. During thebg no
ambassador was ever put to death or subjectedytextanded imprisonment for crimes committed. ailtgh
this was the case, many writers doubted whethdomigts were still allowed to retain their immunioy criminal
acts. For example, Gentilis advised Queen Elizabetf England that the Bishop of Ross had forfkites
immunity by conspiring against the sovereign. Hoarethe Queen did not follow the advice and expletlee
Bishop of Ross. See Bark&buse of Diplomatic Privileges and Immunit&s

*%Dickinson v Del Sola(1930) 1 KB 376.

**However, with regard to civil and administrativeigdiction immunity there are three exceptions: &ljeal
action relating to private immovable property sighin the receiving State, unless it is used lier gurpose of

90



receiving State cannot be prosecuted in the lamadts as the courts would bm€ompetent to

pass upon the merits of action brought against supkrsofi. >

The rationale behind criminal jurisdiction is taopecute and punish those who commit illegal
acts or offence®’ Immunity from criminal jurisdiction of a diplomiatagent, provided in
Article 31, means that the diplomat cannot be binbugefore the criminal courts of the
receiving State for illegal acts or offences coneditin that State during his stay, which is

contrary to the very ethos of the rule of law amstipe>®®

The scope of offences which may be considered g beoad. The largest category of
offences involving diplomats has beenter alia, drunk and negligent driving, parking
offences and drugs possession, although incidevs also been reported of rape, assault and

robbery.

The incident of the Ambassador of Papua New Guimasabeen a widely discussed event with
regard to diplomats’ drunk and negligent drivingmbassador Kiatro Abisinito was driving
his car whilst intoxicated and crashed into the mdaa parked car in which two people were
sitting. The ambassador was travelling at suchesd that his car hit two empty cars on the
opposite side of the street, jumped a sidewalkahdther car waiting at an intersection and
bounced back across the street where it smashed small brick walf®® The police charged

the ambassador with failing to pay attention tovidg, which could lead to fines of up to

the mission; (2) an action relating to successiowhich the diplomat is an executor, administratoeir or
legatee; (3) an action relating to any professi@matommercial activity exercised in the receivibgte outside
his or her official functions. These three limitats, according to Garretson, are significant dewedents but
indicate the great influence of the theory of fimal necessity.

*%przetacznik (1978Anglo-American Law Revie861. However, during the sixteenth and seventeesturies

the receiving State could use the concept of sfifitte where an ambassador was found to be invatved

criminal conspiracy or treason against the recgivittate. InHanauer v Doane&/9 U.S. (12 Wall.) 342. 347
(1870) Justice Bradley remarked that there is matgr crime than treason. It is a political ofieand should a
diplomat be found committing treason, it could d@gtelations between the two States.

*"Przetacznik (1978\nglo-American Law Revie858.

*¥bid.

*9 arschan “The Abisnito Affair: A Restrictive Theonf Diplomatic Immunity?” (1987-1988) 26olumbia
Journal of Transnational La®83
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$100 000. The police and the State Departmeneddteat owing to his status, he could
not be prosecuted. What makes this incident inaporis that the Office of Foreign
Missions revoked the ambassador’s driving pernetriext day. The State Department
also asked the US State Attorney to prepare acahaiase against the ambassador in the
event that one of the people hit by Abisinito werelie>’® While the ambassador could
not be prosecuted at the time, a criminal chargenaghim would bar his later re-entry

into the US. This served as a warning to diplonmisbey the law’*

Another incident that sparked debate was in 197Beres a cultural attaché to the
Panamanian Embassy ran a red light in WashingtonaB¢ collided with the car of
American physicians Brown and Rosenbalim. The accident rendered Brown a
quadriplegic, while Rosenbaum escaped unharmeglomatic immunity prevented any
charges or suit being laid against the PanamahianBrown’'s medical bills were
extensive and she quickly exhausted her insuraomserage. Despite pleas to the
Panamanian embassy for support, the offending asabas refused to offer any help to
Brown>’* Brown'’s life would never be the same. It wouklve been justifiable for the
attaché to be held legally responsible for her eadbills and charged with negligent

driving.

"% arschan (1987-1988) ZBolumbia Journal of Transnational La2B4-285.

*"McClanahanDiplomatic Immunity132-133 and Pecoraro “Diplomatic Immunity: Applicat of the
Restrictive Theory of Diplomatic Immunity” (19889 MHarvard International Law Journg33. This was
when the US introduced a restrictive interpretatiorArticle 39 (2). For a detailed look at the sibito
Affair refer to Larschan (1987-1988) Zilumbia Journal of Transnational La283 and the response by
Donoghue “Perpetual Immunity for Former Diploma#sResponse to “The Abisinito Affair: A Restrictive
Theory of Diplomatic Immunity” (1988-1989) 2Zolumbia Journal of Transnational La®l5. The
restrictive theory will be discussed in Chapter 5.

*"2Southwick “Abuse of Diplomatic Privilege and Immtyi Compensatory and Restrictive Reforms”
(1988-1989) 15Syracuse Journal of International Law & Commerg®@ and Ashman and Trescott
Diplomatic Crime306-308.

*"bid.
*"Ashman and TrescoRiplomatic Crime308-309. Another example is where a diplomat edited to
the embassy of Upper Volta crashed his car intestaurant in Ottawa while drunk. Police arrested t

diplomat and charged him with reckless driving driging under the influence of alcohol. Yet ontevas
established he was a diplomat, the charges weppddband he was released.
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In the above instances the diplomats were immuam fjurisdiction and the victims
could not prosecute, or were not able to claimdmmpensation. Governments should
consider whether diplomatic relations should beongised over the protection of its

citizens which gave the government its power.

Article 31 lays down no procedure as to when or hemunity should be pleaded or
established. These issues are usually left tolaiveof each Stat2’> When a court
determines the issue of immunity, it must do salenfacts at the date when the issue
comes before it and not on the facts at the timenathe conduct or events gave rise to a
charge or when proceedings were beyinThere was a suggestion by the Venezuelan
delegation at the Vienna Convention to place angabbn on the sending State to
prosecute a diplomat accused of an offence thaggtuigshable in both States. This
suggestion seems appropriate and reasonable, butast criticised as being too
extreme>’’ Even though the same act may be recognised asffamce under both
jurisdictions, the potential exists that the consswes and the sanction for such an act
may be vastly different. Immunity should be grants the functions of the diplomat,
his ratione materiagand not higatione personad’® The distinction is that the former
deals with permanent substantive immunity from lldas, while the latter deals with
exemption from judicial process in the receivingt8}’® meaning thatatione personae

expires at the end of an assignment wtdtione materiaecontinues™°

Although this seems the ideal interpretation ofrfiomities’ in this context it did not stop

a high-ranking Afghan diplomat who was on his waybuy an air-conditioner at an

*DenzaDiplomatic Law253.
*"®DenzaDiplomatic Law256.
*Kerley (1962) 56American Journal of International Lah24.

>®Dinstein “Diplomatic Immunity from JurisdictiorRatione Materiag (1966) 15 International &
Comparative Law Quarterly8.

*Dinstein (1966) 15%nternational & Comparative Law QuarterBO0.

*Dinstein (1966) 13nternational & Comparative Law Quarterf1.
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appliance store from driving into a woman over spdie over a parking spate. He
was not prosecutef’ The question to be asked is how does not purgshim for
hurting someone over a parking space protect hityalto fulfil his functions?
Diplomats have been caught sayingh&l'safety of citizens isn’t as important as the

meeting I'm going t§°%3

or “If | choose to leave my car in the middle...it wdoddnone
of your damned businés¥* Is it too extreme to prosecute a diplomat whosdoet

respect local laws, the citizens of the receivitaf&Sand even their own employe®s?

A further issue that arises is whether a diplomay rrlaim immunity in a third state for
alleged criminal offences. During the"&nd 17 centuries it was custom for diplomats
who wished to cross foreign territory to get toithp®st to seek assurance of safe-conduct
from the ruler of the foreign country. During thg" and early 28 centuries, controls on
travel became general and restrictive measures wgiemented, i.e. diplomats had to
obtain a prior visa if necessaly. Article 40 adopts a strictly functional approaotthe
guestion of privileges and immunities to be giverdtplomats passing through a third
state. The third state is obliged to accord thmodnat inviolability to ensure transit or

return only if the government of the diplomat isagnised by the third stat®’" This is

*81G00dman “Reciprocation as a Means of Curtailingl@imatic Immunity Abuse in the United States:
The United States Needs to Play Hardball” (19889)98 Houston Journal of International La¥04.

*33bid.

*83Ashman and TrescoRiplomatic Crime323.

*8%Ashman and TrescoRiplomatic Crime325.

*85 SeeAhmed v Hoqu&002 WL 1964806 (S.D.N.Y. Aug 23, 2002).

%% ord Gore-Booth (ed$atow’s Guide51-152. Even if the diplomat is making a trassip, whether for
the purpose of changing aircraft or not, there stk a requirement of a transit visa or a passport
inspection.

*¥n R v Guildhall Magistrates Court, ex Parte JarretieFpe Times Law Report 6 October 1977 the
husband of a counsellor at the Embassy of Sieroaéén Rome was arrested, for an outstanding chafrge
false accounting, in Heathrow Airport about to liban aircraft heading for Rome. He carried a difltc
passport with the necessary visa and had arrivéaialon without his wife to conduct personal bussie
Lawson J interpreted Article 40 literally statirigsfly, the member must be passing through thel t&tate;
secondly, he must have the necessary passportamgdathirdly, he must be engaged in one of three
activities, either accompanying the diplomatic @gartravelling separately to join the diplomatigeat in
post or travelling separately to return to the ahghtic agent’s own State. He thus concluded thaett-
Thorpe was in the course of travelling separateljoin his wife, a diplomatic agent, in the pose shas
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also extended to his family members who are accogipg him or travelling separately
to join him>®® Civil proceedings may be brought against therayipled that it does not

involve arrest®®

This is illustrated inR v Governor of Pentonville Prison, ex parte T8fa. Teja was
arrested on leaving Heathrow Airport bound for Genéllowing a warrant, charging
him with a number of offences, issued by the Repudfl India. The court accepted that
he was on a mission from the Costa Rica governmedtheld a diplomatic passpott.
The Ambassador of Costa Rica wrote to the Secretdrystate for Foreign and
Commonwealth Affairs requesting Teja to be releaseder Article 40. The court
rejected the argument that he was proceeding t@eto take up his post there, as there
was no embassy for Costa Rica in Switzerland, teishad no immunity and was

subsequently prosecutéd.
4.3.3 Inviolability of Diplomat’s Residence and Pro  perty
Previously there was no distinction between thedeexe of the ambassador and the

premises of the mission. However, as a resulh@fgrowing numbers of diplomatic and

official staff, it is often necessary to separdiese premises:

already accredited to, indicating that Article 46uld not apply. See further Brown (1988)r&érnational
& Comparative Law Quarterlgl.

*%8They do not enjoy exemption from baggage inspection

%9 ord Gore-Booth (edpatow’s Guidel52-154 and McClanahdbiplomatic Immunity8-69. See further
Koffler “A Passing Glimpse at Diplomatic Immunity1965-1966) 5&entucky Law Journa66-267.

*“R v Governor of Pentonville Prison, ex parte TEja71] 2 QB 274 (CA). See further Brown (1988)
37International & Comparative Law Quarter§0.

*Supra.
*2Supra.
%3 Lord Gore-Booth (edBatow’s Guidel22-123. Ogdon and Grotius believed that the hafsan

ambassador cannot be entered or searched, nor myagoads found in his dwelling be detained by the
local authorities. Article 30 provides for the iokability of a diplomat’s residence and property.
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Many States enacted legislation conferring invidiigbon the residence of the diplomat
and later express provision was made for inviotgbih the Havana Conventioli* The
nature of the property was made clear by the ILRiclvstated that it denoted a residence
distinct from the mission, which could include atdloroom, an apartment or house,
whether owned or leasét. A second residence, such as a holiday home oteh toom
away from the capital would also have inviolabilibut if the diplomat began living in it,
it might lead to the loss of inviolability of theipcipal residencé®® The papers and
correspondence of a diplomat under customary lawe wmt accorded inviolability.
However, the Vienna Convention goes beyond custpnmanactice and confers
inviolability on all papers and correspondence thaty be private in charactgf. The
inviolability of a diplomat’s property does not nmethat he is exempt from the law and
regulations of the receiving Stat®. The diplomat’s property included movable and
immovable property, ranging from houses and furgeitto motor vehicles and lawn-

mowers.

A scenario like this arose iAgbor v Metropolitan Police Commission®r where a
Nigerian diplomat moved out of his flat for “redeation”. When the diplomat moved
out, a Biafran family moved in. The Nigerian Higgommissioner claimed that the
residence still maintained its inviolability andguested police assistance to evict the
family. However, the court found that the diplonmaid moved out permanently and it
had thus lost its inviolabilit§*°

*¥DenzaDiplomatic Law221.
**DenzaDiplomatic Law221-222.
*DenzaDiplomatic Law222.
*¥"DenzaDiplomatic Law224.

*®This goes back to Article 41, where diplomats nrespect the laws and not interfere in internaltjosli
of the receiving State.

*%Agbor v Metropolitan Police Commissior@969] 2 All ER 707.

%%Supra
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Article 36 provides that the personal baggage dipbomatic agent shall be exempt from
inspection, unless there are serious grounds giigan that it contains articles that are
not for official use of the mission or for personsle of the diplomat or his famify*
Possessing a diplomatic passport means that péremuage is seldom subjected to
inspectior®® However, possessing a diplomatic passport do¢snecessarily mean
immunity from criminal jurisdiction. For instancén US v Noriega and Othet
General Noriega was charged with narcotic offencése court held that a diplomatic
passport might secure certain courtesies in intemma travel, but was without
significance in lawf®* Most drug traffickers who are caught receive seperalties, but
for diplomats the worst that can happen is a Iédaae and possible expulsion from the
country’s diplomatic service. Therefore, most diphts seem ready to take the risk

because of the potential rewaf@3.

In the event that there are grounds of suspicibr, lags may be inspected in the
presence of the diplomatic agent or his or heraigbd representative. Some airports
routinely allow the luggage to be sniffed by dogsheck for drugs. If the dogs sense
drugs, the diplomat is normally requested to ofensuspicious ball® If the diplomat
does not allow his baggage to be inspected orddsteagents of the aircraft carrier, the
carrier is under no obligation to carry hiflf. Interestingly, in September 1986, the
Italian Foreign Ministry announced that as an &emierism measure, all diplomats’

baggage and pouches in Italy would be scanned gl mhetectors and possibly by X-ray

8\ cClanaharDiplomatic Immunityl57.
®92DenzaDiplomatic Law255 and Ashman and TrescBiplomatic Crime171.

93US v Noriega and OtherdS District Court, Southern District of Florida,J8ne 1990, 99 ILR 143 and
DenzaDiplomatic Law255.

®%DenzaDiplomatic Law255. Especially if he is not accredited to theereing State.
8%%Farahmand (1989-1990) T6urnal of Legislatiord9.
®%9bid. This seems to be the practice, especially atAifgort in New York.

%Article 36 and Lord Gore-Booth (e@atow’s Guidel40.
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machines. However, Britain and the US have resitites practice, except on specific

occasiong®®

4.3.4 Commencement and Termination of Privileges an  d Immunities

The importance of knowing when privileges and imitiea commence and terminate
ensures proper protection for those who are imnitora criminal jurisdiction. Article

39 lays down that personal privileges and immusitiegin when the person entitled
enters the receiving State on his way to take wppbist®® If the diplomat is in the
territory when he is appointed, the said privilegesd immunities begin when his
appointment is notified to the Ministry of Foreidtifairs. Privileges and immunities
attached to diplomatic status continue during thres period for which the status is
recognised by the receiving St&t8. This provision ended a long debate concerning the
uncertainty of State practices as to whether thecar date for the beginning of
immunities was the date of notification of appoietty the date of the formal

presentation of his credentials, or the date ofhiwal in the territorf™*

Under Article 39(2) there is continuing immunityttviregard to official acts. It follows

the formulation that immunity would not continue toperson leaving the receiving State
for any act which was performed outside the exeroishis function as a member of the
mission even though he was immune at that fithewhat is considered an official act?
The definition for official acts is not self-evidgraccording to Brownlie. The concept

presumably extends to matters which are essentiallthe course of official dutie$*®

%\icClanaharDiplomatic Immunity63.

8%%Advanced notification of the appointment of a dipht entering the receiving State will ensure that t
personal luggage and privileges of the diplomatnateviolated, searched or detained.

19 ord Gore-Booth (ed$atow’s Guide 29.

®LArticle 39 and Lord Gore-Booth (edpatow’s Guide129-130. See further Felthamiplomatic
Handbook41-42 and McClanahaBiplomatic Immunity67-68. There were three views as to when
privileges and immunities commenced: (1) when dgeémentto the receiving State was granted, as
claimed by Hurst and Salmon; (2) on formal pregigonieof credentials; and (3) when entering theitieny,

as stated by Vattel.

®12Shawlinternational Laws35.

pid.
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It is possible that a distinction must be made ketwofficial acts which are open to the
local law and those which cannot be prosecutede folmer category would deal with
dangerous driving in an official car, i.e. having accident while on official business,
while an example of the latter would be a contralcpromise made in negotiations for a
concession with a legal person in private fafv.However, attention has been drawn to
this provision since the restrictive theory was lenpented. This theory was brought
about by the US Department of State in a circutaalt Missions in 1984 This
circular stated that diplomats suspected of crimesld be expelled from the US and
their immunities would cease at that point. Furthieere is a right to prosecute such
persons if they returned to the US unless theamtsrred in the exercise of their official
function®® A recalled official cannot expect immunity if eturns to the receiving
State in an unofficial capacity and whether he liesén the diplomatic service in his

own country is immaterial’

Article 39(2) further allows ambassadors a reaskenpériod to wind up their affairs and
leave the country. Previously, customary pradticthe UK and US was that diplomats
retained their immunity from local jurisdiction dig the period necessary for them to
wind up their affairs and to depart to their owats#'® Even in cases of expulsion, the
diplomat’s person remains inviolaBi€. This is clearly indicated and established in
Musurus Bey v Gadbd®’ It is impossible to set precise limits upon timezessary for a

®Brownlie International Law 361-362 and Dinstein (1966) 1Bternational & Comparative Law
Quarterly83.

#1%BarkerAbuse of Diplomatic Privileges and Immunitil.

#1%Barker Abuseof Diplomatic Privileges and Immunitid81-132. During the commenting of the Vienna
Convention, a member of the ILC asked the SpecglpRrteur to replace the words the exercise of his
function$ to “during the exercise of his functibn This suggestion was rejected by the Rapporsaut
stated that immunity should only subsist with relgtw acts performed in the exercise of a diplomat’s
functions. This will be considered in detail inagter 5.

7Jones “Termination of Diplomatic Immunity” (19483 British Yearbook of International La@i74.
8jones (1948) 2British Yearbook of International La@62.

®9bid. This was further established in two leading BigtasesMusurus Bey v Gadbaji884] 2 QB
361 (CA) andn re Suare£1917] 2 Ch 131.

%20\Musurus Bey v Gadbgi884] 2 QB 361 (CA).
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person to complete his preparations of depaffireThere are very few provisions in
national legislation formulating a precise timeniiy and those that do, vd. For
example, when the US and Turkey broke diplomatiatians in 1917, the Turkish
chargé d’affairesin Washington requested to remain in the UniteateSt temporarily
because of his health, and the US made no objecftidrere have been cases where a
diplomat may be granted an unusually short peroaviich to leave the country, for
instance Libyan diplomats had to leave Britain @84 within seven days, and in 1991 an
Iragi diplomat was given 48 hours to leave Germa®p it appears that the receiving
State can determine the length of the period afefta

A difficulty arises with regard to the commencemand duration of immunity of
diplomats where their governments have undergookaage that is not in accordance
with the sending State laws or Constitution. Kafffuggests that as long as the receiving
State continues to recognise the status quo, tegianiand the diplomats will continue to

have immunity®?*

4.4 Members of Family and Staff Privileges and Immu  nities

4.4.1 Members of Family

The members of the diplomatic agent’s family forghipart of his househditf enjoy a
range of privileges and immunities. Privileges aigts include personal inviolability,

inviolability of residence, immunity against crimainand civil jurisdiction, exemption

230nes (1948) 2British Yearbook of International La@66.

22switzerland allows for six months while in Venezajehe UK and US it is only one month.

®2jones (1948) 2British Yearbook of International La®66. It seems that by 1948, Austria was the only
country which set an approximate limit of one yeMembers of a diplomat’s family are not entitledat
“reasonable period” of extension, and their prigde and immunities terminate with immediate effect
when they lose their status as family members, érdiy divorce or separation.

2% offler (1965-1966) 54&entucky Law Journa261.

2°As defined in Chapter 3 para 3.6.
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from social security provisions, exemption from gaan, exemption from personal

services and exemption from customs duties andbatigm 2%

Previously, there were some instances where faméynbers committing crimes were
releaseff’ and in others they were arrested, prosecuted@mtifguilty. A well-known
early cited case involved Dom Pataleone de Sa eeben(hereinafter referred to as Sa).
This case indicates how members of a family invakeahunity to avoid prosecution. Sa
travelled to England with his brother, Dom Jodo inez Sa e Meneses, the Portuguese
ambassador. While his brother negotiated, Sa dttimg®*® In November 1653, S&
became enraged when he was insulted by a Colonmardsand attacked and wounded
the ColoneP??A bystander, Anthuser, intervened and stoppeditie. f Sa retreated but
came back that evening with 20 armed attendantsvandl to find Anthuser. Mistaking a
Colonel Mayo for Anthuser, they attacked him anfliagted several wounds. The
commotion attracted a Greenway and when he camw@de what the commotion was
about, a servant shot him in the head, killing hMihen the guards came, the Portuguese
party fled to the embas$y’

The ambassador initially refused to surrender the,nbut gave in when the guards
threatened to use force. The ambassador complandte English government about
the violation of his residence and thought thatrttem would be released. However, this

did not occuf®' The issue facing the courts was whether Sa andttendants could be

62Ranging from Article 29 to 36. Similar to thatatiplomatic agent.

%2The nephew of the French ambassador had been Igliiegplicated in the murder of a number
Spaniards; he was arrested and eventually releagedelative of the French ambassador in England
became involved in a brawl at a local brothel aiiddkan Englishman. He too was released.

2%54’s brother was sent to negotiate an alliance Ritjland.

%The Colonel overheard S& speaking in French abagtigh politics and challenged their version of
certain events. Eventually, the conversation tackolent turn. See further Lawrenbgernational Law
312.

®%rey and Frey “The Bounds of Immunity: The Sa Cas®olitics, Law, and Diplomacy in
Commonwealth England” (199@anadian Journal of Histor41-42 and Young “The Development of the
Law of Diplomatic Relations” (1964) 4British Yearbook of International Lathb4.

%%what fuelled this even more, were rumours that@siges were discovered in the coaches and also the
brother’s escape from prison. His freedom didlast long, as he was captured and guarded morelglos

101



prosecuted in English courts for murder. JustitieyAs contended that S& had forfeited
his privileges by his actions. Even attendantsafimved extraordinary immunities, but
when they break the law of nations they are lidffeAt his trial, S& contended that he
was immune from prosecution, first because he Wwasbtother of the ambassador and
secondly, that he was authorised to act as an aatbasin his brother's absence, as
shown by letters provided by the King of Portughle relied exclusively on the second
reason, but it was found that he had no officiakction and only accompanied his brother
out of curiosity. The court rejected Sa’s arguraand the court found him and four of
his attendants guilty of murder and they were seweé to be hangeéd® Although
diplomatic immunity did not protect Sa, the Vien@anvention would now cloak him

with immunity.

With the establishment of permanent missions ialex accepted that the family would
accompany the diplom&t* The ILC debated very little over extending futileges
and immunities to the family of a diplomat. Theegtion which puzzled most States was
who was regarded as family. The majority of Stadeb not define exactly which
members of the family were entitled to immunitiest preferred some flexibility to settle
disputes between the individual mission and théonat government>®> Families are
regarded as an extension of the person of therdgloThe protection of the family has
therefore been regarded as necessary to ensutl@tbmat’s independence and ability to

carry on his functions, as heldTine Magdalena Steam Navigation Co. v Maftth

Although the reasons for the family of a diplomat@mpanying him into the receiving
State can be understood, they should not be ehtttefull immunity in criminal

jurisdiction. For instance, during the years 1880981, Manuel Ayree, 19 year-old son

832 Frey and Frey (199@}anadian Journal of Historg7-48.

%33Frey and Frey (1990Fanadian Journal of Histor#i9-50. See further Lawrentaternational Law312-
313.

3DenzaDiplomatic Law323. For an in-depth discussion on the definitbm diplomat’s “family” refer
to Chapter 3 under 3.6.

®3%DenzaDiplomatic Law321.

3¢The Magdalena Steam Navigation Co. v Maf59 QB 107.
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of the third attaché to the Ghanaian delegationroited rape, sodomy, assault and other
crimes in New York City®’ After Holmes (one of his victims) and her boyfiie
identified Ayree while walking in the street monthffer her rape, the investigating
officer, Pete Christiansen, arrested Ayree. Jaoe (@nother victim) further identified
him in a line-up and the police began the paperwforkprosecutiof*® After being
identified as the son of the Ghanaian diplomat s veleased and all charges dropped,
owing to his diplomatic immunit§?® The State Department's only remedy was to
declare himpersona non gratand expel him from the US. Holmes was reported as
saying ‘A man raped me and he got away with it, becauss het a citizen and because
he is a relative of a diplomat. He claimed he lias right to rape me and I, as an
American citizen, am not given the right to getiggs®°. The question here is how did
this incident affect a diplomat’s function?

Family members who do not respect local laws amdneid unlawful acts knowing that
they can be protected against prosecution should@centitied to such privileges and

immunities and is it not necessary.

4.4.2 Mission Staff

Before the Vienna Convention, the question of thgilpges and immunities towards
staff was inconsistent among States. For exanipie UK, US, Germany, Austria and
Japan extended all the privileges and immunitiedipfomatic immunities to all staff,

including domestic and private servants, while otBeates, like Switzerland, France,

%3’Ashman and TrescoRiplomatic Crime22.
3%Farahmand (1989-1990) T6urnal of Legislatior29.
3%Ashman and TrescoRiplomatic Crime24.

®%Farahmand (1989-1990) 1Bournal of Legislation99. See for full details Ashman and Trescott
Diplomatic Crime22-51. A high school sophomore was raped by tiMoeo classmates who were sons of
a Saudi Arabian diplomat and an Egyptian officilttee World Bank. Both boys evaded prosecution
because of diplomatic immunity. The case®ndenbverg v Santa CrdfA3 Misc 599, 86 N.Y.S.2d 369
(1949) andPeople v Von Otte02 Misc. 901, 114 N.Y.S.2d 295 (1952) involvedtsiby negligent
operation of motor vehicles against wives of dipdsn The wives invoked immunity as a defence aed t
courts held for the defendants by extending thééds’ immunities.
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Argentina, Chile, Greece and ltaly, restricted inmities of minor diplomatic staff* In

some areas, before privileges and immunities wesarded to personnel, three
conditions had to be fulfilled. Firstly, that theerponnel’s proposed functions are
concerned with the relations between nation andbmasecondly, that the proposed
functions must not interfere with the internal aaof the country accredited to; and
finally, the venue, which implies that a diplomatish be part of the mission in order to

receive his immunitie&"

Since the mission staff constitute the larger portof the total number of persons
connected with a diplomatic mission, and they aostnfikely to commit offences in the
receiving State. There was a need to create aromifale®*® Even the drafting and
discussion of the ILC and Conference felt that thes one of the most controversial
issues to be dealt wifi* The ILC was originally in favour of the extensiof full
diplomatic immunities and privileges to adminisirat and technical staff and their
families. The rationale was that it is occasiondlifficult to distinguish between
diplomatic agents and technical and administragteéf and their function%'> However,
as a result of the growing numbers of missionsthadt staff there was a need to limit the
number of persons entitled to diplomatic privilegesl immunitie$*® It was suggested
that private servants only receive immunity witlgaed to official acts. In the end,
Article 37 was the result entitling administratigad technical staff and private servants

to limited privileges and immuniti€’’

4 ord Gore-Booth (ed$atow’s Guide 44 and Wilsomiplomatic Privileges and Immunitids7.
®42Brookfield “Immunity of Subordinate Personnel” (3)3L9British Yearbook of International Lahs5.
#*DenzaDiplomatic Law329-330.

®“BarkerAbuse of Diplomatic Privileges and Immunitgs

®*Barker Abuse of Diplomatic Privileges and Immuniti@$-82 and WilsorDiplomatic Privileges and
Immunities 159. The functions performed by technical and aistiative staff had formerly been
performed by diplomatic staff and only because l#tter could not cope with the workload had it been
necessary to get assistance from the former. Ometibn itself, however, still remained diplomatic.
®48wilson Diplomatic Privileges and Immunitid<s9.

®47At the Conference the proposals of the privateasgs/and service staff was accepted. Howevere ther

was a debate with regard to administrative andrieah staff. The UK proposed a compromise whereby
the administrative and technical staff would enfaly criminal immunity but limited immunity in civi
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Once it was decided to grant limited immunity, thevas also a need to distinguish
between the different types of staff immunity. féare no precise rules in the Vienna
Convention about the tasks performed by the admmatige and technical staff®
Members of the administrative and technical staft ammembers of their families, unless
they are nationals or permanent resident of theiveg State, enjoy the same privileges
and immunities as diplomatic agents, except thay tbnjoy civil and administrative
immunity for official acts only. Therefore, theyarmot be prosecuted in any
circumstances, unless their immunity has been wabsethe sending Stafé’ It was
even mentioned by Wilson that some staff in thesmis are more important than

diplomatic personnel because of the nature ofrf@ration that they manage’

Service-staff differ from private servants. Seev&taff receive immunity for their
official acts. Privileges include exemption froexton their emoluments and exemption
from social security provisions. These limited vpeges and immunities may be
supplemented by the receiving State through bahegreement®' In Ministére Public
and Republic of Mali v Keifd? the Appeal Court in Brussels had to determine téret
the murder of the ambassador of Mali by a chauffetno was a member of the service
staff, was an act performed in the course of hteedfP® It was agreed that the crime was
committed during his hours of service and on thempses of the embassy, but the court
found that the act occurred as a result of a patsdispute between the ambassador and

the chauffeur, who was not immune from criminalgdiction®** From this it seems that

jurisdiction. Further during the debate of the nfia Convention, three States, Egypt, the Khmer Blepu
and Morocco, entered reservations to the effedhrtitle 37 (2), but this was later objected to hghe
States.

%48 ord Gore-Booth (ed$atow’s Guidel45 and FeltharDiplomatic Handboold7.

*9bid.

#%ilson Diplomatic Privileges and Immunitiéds9.

54 ord Gore-Booth (ed$atow’s Guide 46-147.

®2Ministére Public and Republic of Mali v Keil®77 ILR 410.

®3Supra

®4ilson Diplomatic Privileges and Immunitids6.
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immunity can only be claimed on the basis dfcea fideservice. Therefore, immunity
will not be recognised for a cook of an ambassasbo has no kitchen, nor for a

Christian chaplain employed by a Muslim ambass&tor.

Private servants have the fewest privileges andunities accorded to them. They are
exempt from tax on emoluments and, provided they Hre register for social security in
purposes in their Sending State they will be exethetefrom in the receiving Stat®.
However, the Vienna Convention provides that judson over private servants must be
exercised in a way that does not interfere unduly the functions of the missidh’ For
example, the ambassador’'s cook cannot be arrestextifinal charges on the day the
ambassador is hosting an important dinner parynited States v R? the defendant
was charged with larceny. The court held that raasg would have been entitled to
immunity had his employer, the Peruvian ambassadserted it on behalf of the servant.

The ambassador did no such thing and the defemgamnsubsequently convictéd.

The position of staff who are nationals or permamesidents was a further concern for
the ILC. It was argued that a national of the nang State entitled to full diplomatic
immunity could commit murder and not be subjectedriminal jurisdiction either in the
receiving State or the sending St¥fe. It should be emphasised that diplomats and
members of staff who are nationals or permanentests of the receiving State are

entitled to immunity from jurisdiction only for aéfial functions performed and the

®Ibid.

% ord Gore-Booth (ed$atow’s Guidd 47.

7 Lord Gore-Booth (ed$atow’s Guidel47-148 and Felthamiplomatic Handbook8.

5%United States v Ruldo. 10150-65 (D.C. 1965).

%9 |n United States v Santizdo. C-971-63 (D.C. 1963) the defendant attemptedhield herself from
criminal liability by invoking the immunity of hediplomatic employer. The defendant was convicted o

criminal abortion as it did not fall within the go® of her duties.

®%BarkerAbuse of Diplomatic Privileges and Immunit@s
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receiving State grants and extends only privileged immunities which it considers

appropriaté®*

4.5 Deterrent Measures

International law does not offer unrestrained lg@mo individuals with immunity. An
element of granting immunity is the obligation toey local law<®? Hill considers and
explains Sir Cecil Hurst’s outline of procedurebi followed in diplomatic channel&®
The first step is to address the person chargek thé injury by highlighting that the
diplomat’s behaviour would reflect perilously ors ldiplomatic career and on the public
opinion of the citizens of the receiving and segditate. Should this approach be
ineffective, the matter must be carried over to bead of mission. If this too is
ineffective, the Minister of Foreign Affairs of threceiving State will communicate with
the head of the missidfi* If the head of the mission agrees to the chatgenecessary
arrangements of settlement or waiver will be orgadi In the event that the head of
mission does not take any action, the receivingeStay appeal to the sending Stte.
Ways in which abuse of privileges and immunities ba controlled are: the declaration
of persona non gratawaiver of immunity, handing the offender over fosecution in
the jurisdiction of the sending State, reciprocityeaking off diplomatic ties and

settlement of disputes.

4.5.1 Persona Non Grata

The diplomatic officer must be acceptable to theergng State if he is to have any
official status at all. Article 9 of the Vienna @eention allows for the receiving State

%1 Feltham Diplomatic Handbook48 and McClanahaliplomatic Immunity58. See further Koffler
(1965-1966) 5&Kentucky Law Journa63-264.

®%%Article 41.

®53Hill “Sanctions Constraining Diplomatic Represeivas to Abide by the Local Law” (1931) 25
American Journal of International La@64. Although this is an old text the procedwsrsimilar in modern
practice.

54 bid.

*Ipid.
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not to accept individuals before appointment argb &b expel diplomats after their

appointment as a result of their wrongful acts.

The fundamental rationale of this Article allowsr fthe receiving State to expel a
diplomat who has behaved unaccept&BiyThis Article essentially means that declaring
a diplomat, staff or his familpersona non gratdorces the sending State to take one of
two actions: either recalling the diplomat to hasite country or terminating his functions
with the sending State’s mission. Should the gsendbtate refuse to remove the
individual from his duties then the receiving Statay refuse to recognise the person as a
member of the mission, resulting in him being leatd prosecutiof®’ The time frame in
which he has to leave will depend on the circuntstarof the incident. It is not possible
to come to a conclusion as to what is a reasonadalied. Interestingly, 48 hours has

been the shortest time span justified as a “redsemeriod”*®®

One of the most common reasons for declaring aopepgrsona non gratas for
espionag&®® In 1971, the British government repeatedly warttezl Soviet Union to
reduce the number of KGB agents in diplomatic aadéd establishments. As a result,
105 Soviet officials were declargersona non gratd’® Another reason for declaring a

diplomatpersona non gratés involvement in a conspiracy against the recgj\state.’*

®DenzaDiplomatic Law59 and 62. McClanahabiplomatic Immunityl28 and Hill (1931) 2®merican
Journal of International Law256. Before, the use of expulsion was generalyitéd to offences
committed against the receiving State such as a@usp infraction of neutrality laws or interferenavith

the internal affairs of the receiving State.

5’Southwick (1988-1989) 15yracuse Journal of International Law & Comme8293 and Hill (1931)
25 American Journal of International La@b6.

%¥penzaDiplomatic Law71. This practice has also existed from the estriperiod of diplomatic relations.
For instance, Don Bernardino de Mendoza, the Spaaisbassador to England, was ordered to leave
within fifteen days when investigations showed ihislvement in a plot to overthrow Queen Elizabkth
and replace her with Mary Queen of Scots.

®DenzaDiplomatic Law63.

®%bid. Other Western States found it necessary to te@anumber of Soviet diplomag®rsona non
grata. Bolivia expelled 119 members in 1972, Canadanl®78, France 47 in 1983 and further 25 in
1985.

"IpenzaDiplomatic Law65.
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This has, today, largely fallen into disuse. I7@%the Libyan ambassador to Egypt was

expelled after being found distributing anti-PresitiSadat leafle®y?

Diplomats have also been required to leave follgwire discovery of the use of violence
or implication in a threat. For instance, threei@ydiplomats were expelled by the West
German Government in 1986 following the discovdrgttthey had supplied explosives
used in terrorist attacks in Berlin and in 1994nlan diplomats were expelled from
Argentina after an investigation found evidencekilg them to a bombing of the

Argentine-Jewish Aid Association which had killddse to a hundred peopi&

Article 41 has made it clear that diplomats shaudd interfere in the internal affairs of
the receiving Stat®’* So in 1988, the government of Singapore askethforecall of a
US diplomat on grounds of interfering in Singapsrdomestic affairs, by persuading

lawyers opposed to the government to stand fofdtiecoming election§’®

Article 9 is not used in every case of suspectatbse crime. It is used sparingly,
especially in instances of persistent or seriougssap for example in cases where
diplomats cannot be prosecuted and waiver is remtgd®’® There is no need to give
reasons for expulsion, as it is clear cut: a crivees committed and the responsible
diplomat cannot be prosecuted or punished. Thesfahr of reciprocal action by the
sending State will not be relevant because no aipgons are available to the receiving
State®”’ Hill points out that this method is effective,thmt it prevents gross violations of

the laws of the receiving State and prevents repeaiolations by removing the

*"4pid.

®”*DenzaDiplomatic Law65-66. In 1989, the French intelligence servisealvered a plot between South
African officials and Ulster Loyalists to exchangems and surface-to-air missile secrets. ThredhSou
African diplomats in Paris were required to leave.

"This is related to personal comments or activitiggliplomats that were not made on instruction sy t
sending State.

®DenzaDiplomatic Law67.
67%BarkerAbuse of Diplomatic Privileges and Immunities..

®"BarkerInternational Law and International Relatiq@000) 168.
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offender®”® In theory, the statement is correct. Howevetait be argued that in practice

and from the examples above that this is cleartytm® case.

4.5.2 Waiver of Immunity

The waiver of immunity, empowered by Article 32the “act by which the sending State
renounces that immunity with regard to the personcerned.®’® Once waiver occurs,
the local courts in the receiving State will hauegdiction to prosecute and punish the
offender®® The Preamble of the Vienna Convention states thatpurpose of a
diplomatic agent’'s immunity is not to benefit thedividual, but to ensure that his
performance to represent his State is unhind&red.

There was a debate in both the ILC and the Conéeras to who was entitled to waive
immunity and whether there should be a distinctisetween civil and criminal
jurisdiction®®? A further aspect of the problem was whether taadhof the mission was
entitled to waive immunity of any member of hisfsta if it always required a formal
decision by the sending State. The view that #edhof mission could waive immunity
was rejected by the majority of the 118 Furthermore, waiver by the sending State is a
serious decision, for it places the diplomatic ages far as legal responsibility is
concerned, in a situation where he is equal to tha citizen in the receiving State.
Diplock LJ in Empson v Smiffi* interprets diplomatic actions as voidable rattemt
void. It has been stated by international autlaois a court decision by Kerr LJ kayed

v Al-Tajir’® that jurisdictional immunity is not personal toetldiplomatic agent but

6784ill (1931) 25American Journal of International La@57.
6%Przetacznik (1978\nglo-American Law Revie884.

%% rzetacznik (1978\nglo-American Law Revie886.
%4bid.

®2n criminal cases immunity could only be waivedebformal decision of the sending State, while iril ci
cases it could be waived by the diplomatic agemiskif.

®83BarkerAbuse of Diplomatic Privileges and Immunitle0.
®8Empson v Smith965 [2] All ER 887.

®Fayed v Al-Tajif1987] 2 All ER 396.
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belongs to the sovereign of the sending State;endrat waiver can only be given by the

sending State and not by a diplomatic ag&ht.

In terms of paragraph 2 of the Vienna Conventioaiver must always be express and
irrevocable®®’ In recent years there has been an increaseabtig requests for waiver.
In the UK it is standard practice to press for veaiin cases of drunken driving. In other
countries it has also become common to persuadéotad press to take up victims’
grievances to pressure governments into grantinyen®® Negotiation for waiver

seldom occurs because the sending State has matiili to waive immunit$®°

However, there are instances where waiver has @atusuch as in 1997 when a second-
ranking diplomat from the Republic of Georgia te tiS was held responsible for the
death of a sixteen-year-old American girl in a aacident® The diplomat was driving
at 80 miles an hour in a 25 mile zone. A blood vess taken and it was established that
the diplomat’s blood alcohol was twice the legatiti®®* Immunity was invoked, but
President Clinton withheld $30 million in aid to @gia. As a result the President of

Georgia waived the immunity of the diplomat andates duly prosecuteti?

8%przetacznik (1978Anglo-American Law Revie®84. Satow contends that immunity is the substance
belonging to the sending State and thus must oalwéived by that State. See further for the delmate
DenzaDiplomatic Law273-274. IrR v Kenf{1941] 1 KB 454 the court heldhat the privilege be claimed
by the appellant is a privilege which is derivednfr, and in law is the privilege of the ambassadad a
ultimately the State which sends the ambassad®dhis was further stated in a US memorandumtleqti
“Department of State Guidance for Law Enforcemerificers with Regard to Personal Rights and
Immunities of Foreign Diplomatic and Consular Pearss.”

®n civil cases it can be express or implied. Paaply 2 of Article 32 explains the circumstancesirich

it is presumed to be implied. As a result of thetidction between waiver in criminal and civil easit led

to the change in paragraph 4 from the original tditzdt stated waiver of immunity from jurisdiction in
respect of legal proceedings shall not be heldniply waiver of immunity regarding execution of the
judgment.

®8¥DenzaDiplomatic Law267 and 286.

%9Maginnis (2002-2003) 2Brooklyn Journal of International Law 1002

899schmidt “Testing the Limits of Diplomatic Immunity1998), Maggi, Waltrick “Family Settles Georgian
Case; McQueen Case still Pending” (1998) from amadé-received from the US mission in South Africa.
See enclosed CD.

5% pid.

%3wallace International Law130 and Schmidt “Testing the Limits of Diplomatimmunity” (1998),
Maggi, Waltrick “Family Settles Georgian Case; M&@un Case still Pending” (1998) from an e-mail

111



When a diplomat is found smuggling drugs and clammsiunity, the receiving State in
most instances will request waiver of immunity frome sending Staf8® For example,

in 1985, London police arrested a man in possegssiawo kilograms of heroin that he
obtained from a house in London. The police wenthe house and searched the
premises and found more her8ii. The occupant claimed immunity as a third secyetar
of the Zambian mission. When confirmation was maflédhe man’s identity, they
stopped their search and withdr&®. The Zambian mission protested and the Foreign
Office issued an apology. The police had stromgpmions that the drugs had arrived
through a diplomatic pouch, so the Foreign Offippraached the mission and demanded
the waiver of immunity of the third secretdry. The head of the mission, displeased,
consulted with President Kaunda, who swiftly waineanunity and the third secretary
was arrested and prosecuted. In a letter Kaundeeged that diplomatic immunity was

never intended to prevent investigation of seriirnes®’

There have even been instances where the sendatg ®buld grant a conditional
waiver. For example, in 1989, Van den Borre, y@&r-old soldier assigned as a clerk in
the Belgian Embassy in Washington DC, admittecheorhurders of Egan, a gay airline

reservations clerk, and Simons, a gay cab dff%eThe Belgian government waived his

received from the US mission in South Africa. 188Z, James Ingley, a clergyman whose wife was a
diplomat at the American embassy in Britain, waarghd with gross indecency with a minor girl under
thirteen. This crime in Britain is punishable upfive years’ imprisonment. The American Embassy
denied the rape allegations and refused to waiwveunity of the clergyman and both he and his wifée le
the country. The US government said the refusal dege to consideration of the case together witlg-o
standing policy in the US.

893\ cClanaharDiplomatic Immunityl56.

*bid.

*pid.

*9bid.

*bid. For more of the letter look at Ashman and Trés@utrage: The Abuse of Diplomatic Immunity
(1986) 56.

%9%Farahmand (1989-1990) T6urnal of LegislatiorL00.
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immunity only on condition that he did not receitree death penalty as a possible

sentencé®

Despite the fact that the above examples showsthiate States do waive immunity of
diplomats, family or staff, waiver is seldom grahf& The decision to waive immunity
is not based on a legal decision but rather onlgigad basis; for instance, retaliatory
measures taken against their own diplomats or éakncated charges being brought
against their personnel in the receiving SfateWaiver is a good remedy if States are
willing to grant it. A possible solution is for $& to enter into agreements for automatic
waiver in serious criminal offences. This wouldveeas a better deterrent than merely

having the option to waive immunity.

4.5.3 Jurisdiction of the Sending State

Another deterrent is for a diplomat to face thesgiction of his own national courts for
crimes committed in the receiving Staté.Courts have the competency to try a national
for an offence committed abroad if the offence usiphable under the laws of his own
country and the country where the offence was cdtadii®® The purpose behind this is
to ensure that diplomats who were recalled or degetannot avoid legal action being
taken against them in their own countries, sinegy thave no immunity at honf& It
further allows victims to pursue the diplomat i ttending State, especially with regard

to civil suits’® A major drawback is that while there is a thiteatespect the laws of the

*9bid.

"BarkerInternational Law and International Relatio&000) 170.

bid .

"%?Article 31(4). This provision does no more thasta¢e a rule that has never been challenged atraay
There were several attempts though to make thigigom more effective. However, some States were
reluctant to provide a forum in every case wheraesme wished to sue or prosecute.

"93BarkerAbuse of Diplomatic Privileges and Immunitless.

"9%Hill (1931) 25Am. J. Int'l L. 255 and BarkeAbuse of Diplomatic Privileges and Immunitisk?.
Bringing suit in the sending State enjoys the athga of not changing the current international law.

"“BarkerAbuse of Diplomatic Privileges and Immunitlek2.
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receiving State for fear of being prosecuted at éaoiine sending State is not obliged to
prosecute its diplomatic persond®l. Silva asserts that if the sending State does not
waive immunity to allow the receiving State to oste, it then has a moral duty to
bring the person before its courts. Despite thidpes not often happen and diplomats
frequently go unpunished’ Another drawback, apart from jurisdiction, is ttlza act
constituting an offence in the receiving State rhigbt be an offence in the sending
State’® Nonetheless, not being able to bring suit agalifomats in the receiving State

does not mean that the diplomat is relieved ofilltgtb™®

Denza explains that it is
difficult to use this remedy in criminal cases. eldiplomat cannot be extradited so he is
able to be physically present to stand trial indbeding State. Furthermore, witnesses in
the receiving State could not be compelled to frameorder to testify’’® In most
instances, where a government is ready to allominal proceedings to take place it

would be logistically simpler and more cons-effeetio waive immunity.

This remedy is usually used in civil cases. InZ38e adopted son, Francisco Azeredo
da Silveira Jr, of the Brazilian ambassador werat ttub and dance venue known as ‘The
Godfather’ in the US! He got into an argument over a packet of cigasettAfter

Silveira was told to leave he pulled out handgums started yelling that he was part of

the Mafia and threatened to kill the bouncer, SKé&rSkeen then pursued Silviera as he

"Maginnis (2002-2003) 28rooklyn Journal of International Lavt004 and McClanahaBiplomatic
Immunity136.

Do Nascimento e Silva “Diplomatic and Consular Retss” M Bedjaoui (ed) (1991international Law:
Achievements and Prospedi#A.

"%*BarkerAbuse of Diplomatic Privileges and Immunitiek?. Denza claims that there are three drawbacks
of to pursuing civil claims: (1) it is difficult t@erve the diplomat: (2) it can get expensive, )dthe
sending State may lack jurisdiction over the suljeatter.

"Farhangi “Insuring Against Abuse of Diplomatic Imnity” (1985-1986) 3&tanford Law Revied532.
"%DenzaDiplomatic Law166.

"skeen v Federatice Republic of Br&#b Supp. 1414 (DDC 1983) and Goodman (1988-1989) 1
Houston Journal International Lad04.

"2Ashman and TrescoRiplomatic Crime72.
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fled from the club. Silveira fired five times aS#een was hit three timé¥ Skeen tried

to claim medical costs, but failédt

Even if this remedy is used in criminal casess not effective, as shown in 1999 when a
Russian diplomat used diplomatic immunity to avaieing prosecuted for drunken
driving and colliding with two womefi> The Russian ambassador assured the Canadian
Government that the diplomat would be prosecuteRlussia and serve a sentence of five
years in prison. Yet Russian law professors betiethat he would only receive a
suspended sentent®. Unfortunately, no information could be obtairteccompare the
predicted or actual outcome. With regard to tcaffiolations, the Israeli government in
1979 recommended that Israeli diplomats in foréggates pay their parking violation
fines or else face being penalised in Isfa&l.This concept can be adapted to apply in

more serious offences.

4.5.4 Reciprocity

Reciprocity stands as the keystone in the consomict diplomatic privilege® It is the
largest contributor to the binding force of intaraaal law. Through reciprocity there is
a more profitable cooperation and friendly relasiamsually occuf’® Furthermore, it
forms a constant and effective sanction for theeeglice to the Vienna Convention.

Every State is both the receiving and sending Stdtlee basic concept arising out of

"3Goodman (1988-1989) Houston Journal International Law04 and Ashman and TrescBiplomatic
Crime 72-82. Skeen reportedly stated thdtréally made me mad, for him to hurt me like thatdathen
simply walk away. It wouldn't have mattered ifvield or died. The police eliminated all recordstioé
incident. If my own country won't back me up whenright, you know, who will? Who can | turn to?”

"“Ashman and TrescoRiplomatic Crime83.

"*Betrameet al “Drinking with Immunity: A Russian diplomat's behiaur results in tragedy” (2001)
http://www.macleans.ca/topstories/world/articleZspntent=4643pAccessed on 28 February 2005].

pid.

"Benedek “The Diplomatic Relations Act: The UnitedtSs Protects Its Own” (1979)8ooklyn Journal
of International Law392.

"8 eaton (1989-1990) 1Aastings Constitutional Law Quarter§75.

"9 evi Contemporary International Law: A Concise Introdoot2ed (1991) 20.
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reciprocity is that in the event that there isueel to accord privileges and immunities to
diplomatic missions or its members it would likétybe met by a countermeasure of the
other Staté?°

Reciprocity has been stated by Southwick to be “tineest sanctioh provided by
diplomatic law’?* This was shown irBalm v Frazie?* where the court stated that
reciprocity guarantees the respect and independehoepresentatives. States usually
adhere to the law of immunities primarily becaudetiee fear of retaliation. All
diplomatic privileges and immunities are extendedepresentatives of the sending State
are on the understanding that such privileges anohunities will be reciprocally

accorded to the representatives of the receiviateSt

In 1957, Australia submitted comments on the Daaticles of the Convention by the
ILC and objected to the general requirement that riéceiving State should treat all
members of diplomatic missions equally. It remdrileat reciprocity was essential in
order to deal with countries that imposed resuiti on missions in their territof§’
Through reciprocity, a State can attempt to pudigfomats in the sending State. As a
result of this, reciprocity has merged into a sopracess, the process of globalisation
and the development of technology making interackietween States inevitatfe. The
disadvantage of reciprocity is that a series ofreggjve or subtle reciprocity actions can
eventually result in the official degeneration efations between natio’& It is in a
State’s interest to respect diplomatic immunityider to ensure the safety and respect of

its diplomats.

"DenzaDiplomatic Lawl.

"250uthwick (1988-1989) 1Syracuse Journal International Law & CommeBSe
"223alm v Fraziecourt of Appeals Rouen 1933, translated inf2&1.L.(1934) 382.
"2k eaton (1989-1990) 1MAastings Constitutional Law Quarter§j75.

"2 eyser “Diplomatic and Consular Immunities and Reiyes” O’Connell (ed)international Law in
Australia (1965) 448.

% Barkerlnternational Law and International Relatiof2000) 31.

"2°Southwick (1988-1989) 1Syracuse Journal International Law & CommeR®
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However, even this concept can be abused, as veagnsim May 1987. Chaplin, the
second-ranking diplomat in Iran, was beaten anésted by Iranian Revolutionary
guards on unspecified charges. This incident wHewed by the arrest of Gassemi, an
Iranian consulate in Manchester, for charges ofpbting, reckless driving and
assaulting an office?’ When used negatively, as it was in this instaneeiprocity has
the effect of tit-for-tat.

4.5.5 Breaking Diplomatic Ties

Previously the rupture of diplomatic relations be#&n countries was considered a serious
measure. In most cases, this rupture would leadhto In 1793, Great Britain broke off
diplomatic ties with France as a result of the exea of Louis XVI and ordered the

French ambassador to leave the country. A few tags France declared w4f

In some instances it is a measure used as therenigining option to stop serious
abuses. Qaddafi’'s regime in Libya came into posfar a military coup in 1969. He
renamed the embassies People’s Bureaus and hasuadigt abused and exploited
diplomatic immunities, hiding terrorist weapons threir missions and communicating
plots of terrorist murders against opponents ofrdgme through diplomatic bags and
coded messages. The US went as far as closing thenlnbyan People’s Bureau in the
hope of curbing these abusé3.Even in the Libyan shooting in London where Cahkt
Fletcher was killed, Britain broke diplomatic ties a last resort, because no other remedy
had worked*

"?The British government insisted that Gassemi hatigbammunity limited to his official acts. The
refusal of the Iranian government explanation apdl@gies for Chaplin’s ordeal led to the expuls@n
five Iranian officials, including Gassemi.

28 awrencelnternational Law301-302.

729McCIanaharDiplomatic Immunity146.

"DenzaDiplomatic Law65. In 1989 Burundi broke ties with Libya and dige all their nationals
residing in Burundi because Libyan diplomats andionals had been participating in activities of
destabilisation and putting peace and general gg@iBurundi in danger.
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Using this remedy might ensure that diplomats fthat specific country never commit a
crime in the receiving State again, but once agham perpetrator goes unpunished. Yet
it is interesting to note that although countri@vén severed diplomatic ties, it does not
mean that the two countries do not negotiate ovexe at all>* A group of diplomats
of the State will work under the flag of anotheat8t This is known as an “interests”
section and is regulated by Article 45 and 46 & Yhenna Convention. For instance,
when the 1991 Gulf War broke out, Iraqg and UK headesed ties; however, an interests
section of Iraq was attached to the Embassy ofaboiithe UK. The Embassy of Jordan
is known as the protecting power who allows Iragdaaduct diplomatic relations in their
embassy>? Interests sections can also be established #&spat@vards reconciliation
between diengaged States. An example was in 19%5 whe Soviet Union and the
South African government severed relations. Howea® a result of their common and
strong interests in the economic sphere of golddaachond marketing, and the domestic
changes in South Africa by the 1980s, interests@ecwere opened under the protection

of the Austrian embassies in Moscow and Pretdria.

4.5.6 Settlement of Disputes

The Vienna Convention provides the Optional Protdoothe Vienna Convention on
Diplomatic Relations, Concerning the CompulsorytiSetent of Dispute$®* The
Optional Protocol provides for settlement of digsuarising out of the interpretation of
the Vienna Convention. Any disputes arising betwé&tates concerning diplomatic
functions are to be heard in the I&3. The disputes heard are over the interpretation or

application of the Vienna Convention that cannotdsolved by arbitration or by judicial

1BerridgeDiplomacy138.

*3bid and Kear “Diplomatic Innovation: Nasser and thégids of the Interests Section” (2001) Vol. 12
No. 3Diplomacy and Statecra6-67.

"3*Berridge Diplomacy 140-141. For an in-depth look at the disadvantazjesterests sections refer to
138-143. Furthermore, refer to Kear (2001) VolNk? 3Diplomacy and Statecra@8-80.

"3%Optional Protocol to the Vienna Convention on Dipltic Relations, Concerning the Compulsory
Settlement of Disputes Apr. 18, 1961, 23 U.S.T.33%H00 U.N.T.S. 241 [hereinafter referred to as the
Optional Protocol].

3Maginnis (2002-2003) 2Brooklyn Journal of International La&005.
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settlemenf®® An example of when the Optional Protocol was used in the Tehran
hostage case. What distinguished this event fribreralisputes was the failure of Iran to
use any remedies provided for in the Vienna Coneeit’ The disadvantage is that it
does not provide a settlement alternative for iiigls who are injured as a result of
diplomatic misconduct® Furthermore, not many States make use of thisofgdt

Protocol, which makes this form of remedy ineffeeti

4.6 Conclusion

Immunities and privileges of diplomats and themily and staff can be summarised as

follows:
| mmunities:
Diplomats and Administrative and Service staff and Nationals
family technical staff and private servants
family

Full criminal Full criminal Limited for official ats | No immunity

Full civil Limited for official acts | Limited for @icial acts | No immunity

Privileges:

Diplomats and family Administrative and Service Staff and Private
technical staff Servants

Exemption from tax Exemption from tax Exemption from tax on
emoluments

Exemption from custom Exemption from custom On condition they are

duties and baggage duties and baggage covered by social security

inspection inspection in another state, they are
exempt from social security
provisions

Exemption from giving Exemption from giving

evidence evidence

Exemption from personal Exemption from persona

"3*Most matters are resolved by the Ministry of Fonefgfairs.
3'DenzaDiplomatic Law421.

3% aginnis (2002-2003) 2Brooklyn Journal of International La&005.
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and public services and public services

Exemption from social Exemption from social
security obligations security obligations

Every State with representatives abroad needsgbiatefor its diplomats, the embassy,
documents and bag®¥ Any act committed by a diplomat that is unlawals no effect

on the functioning of the mission and thus the rdr should be punished accordingly.
Furthermore, police and legal officials are theapped between the international
obligations of their respective countries on naisgicuting protected offenders for their

crimes and their oath to their country and citizémauphold the law*®

There is no
justification for refraining from prosecution a tbmat who rapes, smuggles, kills or
commits any other serious crime. Further, the@nigven less convincing rationale for
families and staff of diplomats to be treated witle same immunity’*> What if Lee
Harvey Oswald or Charles Manson were sons of diptefh Would they not be

prosecuted for their horrendous crimes?

As the breach of trust by diplomats becomes moreiool, the use of diplomatic
privileges and immunities, although essential te #ificient operation of relations of
States, has increasingly become endangéfedihe Vienna Convention simply places
the diplomats beyond the laws of the receiving é&S@nd in most cases creates an
environment of impunity. As a result, some dipltsnaheir families and staff will
continue to use their status to abuse their immgunitorder to gain considerable profits
or just carry out violent, immoral or illegal belauwr.”*® Berridge states that the
inviolability of diplomatic agents is somewhat lesgrosanct than the inviolability of the

**Higgins (1985)American Journal of International Law41. See further Shapiro “Foreign Relations
Law: Modern Developments in Diplomatic Immunity"989) Annual Survey of American La294.

"%Ross “Rethinking Diplomatic Immunity? A Review okRedial Approaches to Address the Abuses of
Diplomatic Privileges and Immunities” (1989) American University Journal of International Law &
Policy 187.

"IAshman and TrescoRiplomatic Crime347.

"250uthwick (1988-1989) 1Syracuse Journal of International Law & Comme8de

"3Farahmand (1989-1990) T6urnal of LegislatiorL00.
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mission because the constraints on a diplomat gedaihe performance less than the
constraints of the mission premisés. If this is the case, then absolute immunity from

prosecution is not necessary.

All the above abuses indicate that although thenWéeConvention is a good codification
of customary practice- something is missing: theeabe of deterrence against criminal
acts. The number of diplomats who abuse theirtiposis relatively low. For instance,
in 2002 British diplomats abroad escaped crimimalspcution on 21 occasions, by as
they were effectively cloaked by immunit§?. The threat of prosecution could help deter
any unlawful behaviour by diplomats, staff and thHamilies. Since declaring offenders
persona non grataand other forms of deterrent measures do not dedme effective,

immunity should be restricted by alternative means.

There are powerful reasons for diplomatic immunibyt these reasons should be
balanced against the need to prevent crime anchélee to protect the rights of the

victims ./4®

Even Hollywood films portray diplomats committimajffences and hiding

behind the diplomatic immunity, as irethal Weapon 3tarring Mel Gibson and Danny
Glover. In this film South African diplomats smuggdrugs and money and commit
murder’*” Is this a fair reflection? In some instancescan be answered in the

affirmative. If this is the case, what have goveemts done to change this perception?

"‘BerridgeDiplomacy118.

"5Maginnis (2002-2003) 2Brooklyn Journal of International La®008.

"Farhangi (1985-1986) 3Btanford Law Review517.

"477aid “Diplomatic Immunity: To Have Or Not To HavEhat is the Question” (1998)SA Journal of

International & Comparative Lag32.
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CHAPTER 5

SPECIFIC GOVERNMENT LEGISLATION AND
RESPONSE TO DIPLOMATIC ABUSES

5.1 Introduction

Diplomats have frequently been a cause of publiiciem and misunderstanding,
especially with regard to invoking their immunity protect themselves for acts which, if
committed by ordinary citizens, would result innsimal prosecutio*® Throughout
history, Governments have recognised and appliedirtternational law of diplomatic
immunity to diplomats in their country and have gloureciprocal treatment for their
own agents in foreign nations. The primary redsorthis recognition was stated by the
1906 US Secretary of State Elihu Root:

“There are many and various reasons why diplomagenss...should be exempt from the
operation of the municipal law at this country. eTfirst and fundamental reason...diplomatic
officers are universally exempt by well recognizsdge incorporated into the Common Law of
nations...The reason of the immunity ...is clear, elgnthat Governments may not be hampered
in their foreign relations by the arrest or foratbprevention of the exercise of duty in the person
of a governmental agent or representative. If sagfent be offensive and his conduct is
unacceptable...it is proper to request his recalth# request be not honored he may be...escorted

to the boundary and thus removed from the coutffy

The question of whether diplomats should be futtynune from criminal prosecution, no
matter what the alleged crime, is not né.As a matter of international and domestic
law, the source of the immunity and its extentusteyclear. But with each new offence

that occurs, the public debate over diplomatic imityrears its head agaff*

"®Barnes “Diplomatic Immunity from Local Jurisdictiotts Historical Development under International
Law and Application in United States Practice” (P83 Department State Bulletiti7 3.

"9Barnes (1960) 4Bepartment State Bulletihi77.

50zaid “Diplomatic Immunity: To Have or not to Havihat is the Question” (1998) SA Journal of
International & Comparative Lawg23.

lpid.
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The world of sovereign nations requires almost deteprespect and there needs to be a
strict distinction between municipal and internatibaffairs. With regard to municipal
affairs the rule of law and constitutionalism préwanhile under international affairs the
equality of sovereign states is paramoUft. The rule that the State controls the
international protection of individuals is oftennémmed by municipal law by granting of

diplomatic immunity’>3

5.2 United Kingdom

As early as the reign of Edward |, English procomstwere established at the French
court on a permanent basis and vice vé¥saDiplomatic activity in England did not
become pronounced until the end of the™i&entury. The practice of resident
ambassadors gradually grew in England but its drogdve rise to a problem; their
position with regard to the English 1d&. At the beginning of the fBcentury, the
theorists were doubtful whether diplomatic immunigxisted against criminal
prosecution and if so, to what extent. Theorigte IDolet believed that personal
inviolability should exist, while Brunus modifiedhé absolute view and said that they
were protected if they behaved properly and didamvteyond their functiors® As far

as immunity from criminal prosecution is concernddlirst and Coke stated that

ambassadors should be inviolabié.

"SErasmus and Davidson “Do South Africans have a RigtDiplomatic Protection?” (2000) 25outh
African Yearbook of International LaWwl7. The traditional view on the legal basis oplainatic
protection flows from the sovereignty of a Statlith this, the State must have the freedom to jtote
nationals and, more importantly, must respect tiesrof international law.

">Erasmus and Davidson (2000) 86uth African Yearbook of International Law5.

>Buckley “Origins of Diplomatic Immunity in England’1966-1967) 2University of Miami Law Review
350.

™9bid. In the early years it was based on personal reptasen theory and later it developed into
exterritoriality.

"S*Buckley (1966-1967) 2University of Miami Law Revie®51.

“"Buckley (1966-1967) 2University of Miami Law Revie®53-355.
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The English doctrine of immunity from criminal jadiction begins with the Three Books
on Embassies by Gentlfi® He follows Roman and medieval precedents andiesppl
them to diplomatic agenfs?® Many abuses in England were based mainly on plots
against the Crowf*® The basic principle in cases of conspiracy bypdocthatic agent
during that period was that they ought not to becated, but rather sent home, thus
preserving the safety of the soverel§h.On the other hand, Coke divided offences into
two groups: those against the law of nations swemarder, treason, etc., for which
diplomatic agents could be condemned to death; hosea acts violating acts of
parliament, common and customary law, from whigblaihats were immune to being
punished®® However, Britain opted to follow Gentili's thees’®® With regard to
family and staff, the denial of immunity is closatpnnected to the Sa incident, but it
must be noted that the English practice beforeAtiteof Anne was not consistefft

The Crown enacted The Diplomatic Privileges Actl@D8°®® after the incident in 1707
concerning the arrest of Mathveof, the Russian asdwor, for an outstanding debt. He
was released and left Britain with great resentnussipite apologies by the Queéh.
The Czar of Russia was highly offended and demartiatl those responsible be

punished. Therefore, it was decided to enactAbisas an apology to the Czand its

"®przetacznik “The History of the Jurisdictional Immity of the Diplomatic Agents in English Law”
(1978) 7Anglo-American Law Revie862.

Przetacznik (1978) Anglo-American Law Revie863.

ncidents such as Noaillis, a French ambassad@&nigland, being implicated in a plot against Queen
Mary in 1556. A violation of the diplomatic agemttmmunity would be a sound cause for France to
declare war on England. Another example is thén@isof Ross who plotted against Queen Elizabeth.
Similarly with Mendoza the Spanish ambassador iplpthigainst Queen Elizabeth I. He was not congicte
but sent out of the country.

"®Iprzetacznik (1978) Anglo-American Law Revie863.

"%?przetacznik (1978) Anglo-American Law Revie@64.

%3 przetacznik (1978) &nglo-American Law Revie889.

"Ibid. For facts of S& refer to Chapter 4.

"The Diplomatic Privileges Act 7 Anne ch.12. Moremmonly known as the Act of Anne. The
exterritoriality theory became the dominant theangl formed the basis of the Act.

"*®przetacznik (1978) Anglo-American Law Revie366.
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preamble states its reasons for its existence:roveqt the rights and privileges of

ambassadors and keep their persons sacred anthbigiG’

The core of the Act was Section 3, which laid dwttall writs and process against any
ambassador or his servants would be quashed aséaquently could result in the arrest
and imprisonment of those bringing s{ift. The jurisdictional immunity of the staff was
recognised in cases likeaylor v Best“andParkinson v Pottef’® Section 6 of the Act
provided for the registration of diplomatic stafmes with the Secretary of the State, and

this list is given to the Sheriffs of London andddiesex’’*

The passing of this Act created a trend which ledat problefi’? whether the
interpretation of the Act of Anne was common law rew law’”® Goddard LY
proclaimed that the Act was declaratory of the camraw. Professor Berriedale Keith
was of the opinion that the Act was passed notumaunishment could not be inflicted
on the offenders at common law, but because noshoment would have been sufficient

to appease the Cz4r, However, Buckley asserted that although the Axs Welieved to

%"0’ConnellInternational Law Volume 2ed (1970) 890-891. Mrequet v Batt8 Burr. 1480 (1764) Lord
Mansfield stated that privileges of foreign repreagves were based on the law of nations. Alt thea

Act added was the summary jurisdiction againstehebo brought cases against diplomats. See further
Lyons “Personal Immunities of Diplomatic Agents'984) 31British Yearbook of International Lag01.

"%8section 4.

"Taylor v Bes(1954) 14 C.B. 487.

"parkinson v Pottef1885) 16 Q.B.D. 157.

""przetacznik (1978) Anglo-American Law Revie$01.

"3t did not specify the particular kinds of immunitygives. Some authors believed that the Act nats
clear and argued that it only applied to civil gdiction; however, the phrasall writs and processes
clearly and logically meant that it included crimiurisdiction too. Other problems were that Aw did
not deal with the inviolability of mission, whatipiteges and immunities diplomatic staff are toeiee, or
when immunity begins and ceases.

""Buckley (1966-1967) 2University of Miami Law Revie®57.

" |n the case ofhe Amazonfl940] P. 40.

"™Buckley (1966-1967) 21University of Miami Law Revievd59. The Act was passed to ensure
punishment in the future and evidence is foundélétter from Queen Anne to the Czar in which sdid

that that anyone violating an ambassador’s prieilegll be liable to the most severe penalties and
punishment.
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be declaratory of the common law, it in fact innodd the principle of international law

into common law/.®

While diplomatic agents received immunity granteg the Act of Anne, countries
colonised by the Crown were not treated equally.ithWhe establishment of the
Dominions Office, representatives of the dominioourttries were separated from
diplomats who dealt with the Foreign Offit€. Representatives of the dominion
countries were known as high commissioners didhaot to present letters of credence
and were not members of the diplomatic corps ottledtto any rights and privileges
given with diplomatic statu§? After the First World War, the dominions were peted
into the world of diplomacy and thus needed to [@stia diplomatic machinery in
countries even before seeking their independeree Britain. Their missions were tiny
and were not considered as non-foreign, espedialBritain.”’® By 1947, a small, high
level committee of officials had provided Britishmsters with a report recommending
that high commissioners should not formally be tgdnimmunity as it was deemed
unnecessar{?® After further pressures during 1949 and the eafl§0s there was an
official granting of diplomatic privileges and immities to the Commonwealth
representatives equal to those of their Britishnterparts’®® It must be emphasised that

although they were equal, Britain continued toid@giish between ambassadors and high

""*Buckley (1966-1967) 2University of Miami Law Revie®65 and Young “The Development of the Law
of Diplomatic Relations” (1964) 4British Yearbook of International Lat59.

Lloyd “What's in the a Name?’ The Curious Tale thfe Office of High Commissioner” (2000) 11
Diplomacy and Statecrafi2-53.

"8 loyd (2000) 11Diplomacy and Statecra&3.

bid. Until the Second World War dominion-to-dominicepresentation was limited to non-diplomatic
trade commissioners. South Africa’s Prime Minidi#artzog pushed for their representatives to bergiv
diplomatic status.

89 loyd (2000) 11Diplomacy and Statecra@2.

8} loyd (2000) 11Diplomacy and Statecra@b.
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commissioners and even tried to preserve the digim by placing it in the Vienna

Convention’®?

Today, they are treated equally in the diplometi;munity.

In 1952 the UK government received a report fromltiter-Departmental Committee on
Diplomatic Immunity on whether the law or practioé the UK afforded to persons
pressing for diplomatic immunity is wider than isealed as per international I&%. In
1955 the UK adopted a reciprocity formula for tlenferring of diplomatic immunity
through the Diplomatic Restriction A& This Act enabled the Crown to authorise the
withdrawal of personal immunities where it appeathdt these would exceed the
immunities granted to UK diplomats in countries ven¢hey are accredité®® The
Diplomatic Immunities Act of 1961 extended the samenunities as were accorded to
other accredited representatives of foreign Staieepresentatives of Commonwealth
countries and Ireland situated in London. Thefstafs also included and a list of all

those to whom the Act applies was published iroffieial Gazettes®

The Act of Anne was repealed and replaced by th@obDiatic Privileges Act which
amended the law on diplomatic privileges and immesiand gave effect to the relevant
provisions of the Vienna Conventid¥. This Act ensured full immunity from criminal
jurisdiction but limited civil jurisdiction as pehe Vienna Conventioff® It classified
immunity into categories of the diplomatic agendmanistrative and technical staff,

service staff, private servants, nationals of #eeiving State and members of the family,

4 loyd (2000) 11Diplomacy and Statecraf68. During the next decade after the Conventibe,
distinction disappeared and the Foreign Office @wmmonwealth office merged into a common
diplomatic serve as the Foreign and Commonwealflt@®f

830Connellinternational Lawg92.

"8Diplomatic Restriction Act 4 Eliz. 2, c. 21.

80’ConnellInternational Lawg92.

80’Connell International Law892. A distinction respecting the degree of immymias drawn between
representatives and staffs who were citizens otitke

"8’przetacznik (1978) Anglo-American Law Revie869. Section 1 repeals the Act of Anne.

"88przetacznik (1978) Anglo-American Law Revie@70.
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and further extended immunity to them accordir§fy This classification made it easier
to distinguish who received immunity and what theumdary is”®® The Act also
provides for a certificate that must be issued ley $ecretary of State, stating whether
there is immunity in proceedings when such a gaestfises® When abuse does occur,
the Act states that express waiver must be reqiiéstéhe sending State, or if waiver for
a person of lesser rank, by the head of the mis€forTermination of immunity is as
indicated by the Vienna Convention and further Aet states that this extension of
immunity does not apply to a person whose immunméty been waivetf*

The Fletcher and Dikko incident in 1984 sparked ka Rarliamentary Review of the
Vienna Convention with special emphasis on the abafsdiplomatic privileges and
immunities’® The Review involved a report by the Foreign AfaCommittee of the
House of Commons which was presented to ParliamneApril 1985/°° The Foreign
Affairs Committee and the Government took the vidwat amending the Vienna
Convention was not a feasible option, thus theyd#éelcto concentrate on strengthening
the operation and enforcement of the Vienna Conwent® The Committee considered
that a firmer policy of enforcing already existisgfeguards from the Vienna Convention
ought to be adopted by the Government. It alsomecended that the Foreign and

Commonwealth Office should in future be empowerethke all steps to be informed of

"8%SheareiStarke’s International Lavt1led (1994) 200 and O’Connéiiternational Law892-893.
Przetacznik (1978) Anglo-American Law Revie893.

"ISection 4. See further Sheaheternational Law199.

"’Shearetnternational Law200.

"%3Shearetnternational Law201.

"9 BarkerThe Abuse of Diplomatic Privileges and Immuniti@d\lecessary Evil1996) 135.
"BarkerAbuse of Diplomatic Privileges and Immuniti35-136. The review was entitled “The Abuse of
Diplomatic Immunities and Privileges”, and led teeport by the UK Government.

""Barker Abuse of Diplomatic Privileges and Immunit36-137. See further Cameron “First Report of
the Foreign Affairs Committee of the House of Commusio(1985)International & Comparative Law
Quarterly615. The Foreign Affairs Committee and the Governtragreed that attempts to renegotiate the
Vienna Convention would lead to more problems tihamould ultimately solve. In the conclusion okth
Foreign Affairs Committee report it statesGiven the difficulties in...restrictive amendment the
Convention...,it would be wrong to regard amendmérthe Vienna Convention as the solution to the
problem...the Government is right not to concentmateamendment of the Convention as a major element
in the new policies to restrict abuse of immunities
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new diplomatic personnel arrivals, which is not tcary to Article 7 of the Vienna

Convention’®’

There was consideration into ways of protectindaifatic missions as provided by the
Vienna Convention, but the Committee saw no needttie introduction of special
legislation to protect diplomatic missiofi§. The most important recommendation the
Committee made was that diplomatic bags could dmaild be electronically scanned
where the need arises. Despite the failures assdcwith scanning, the Committee
appeared to consider that the mere existence @fesicrg capability might deter a
potential wrongdoef®® The Committee also recommended that records ghomukept of
the size, shape and frequency of bags enteringdbetry. Such a stance would deter
massive traffic in prohibited items, but it is kaly to yield much useful information on
the normal pattern of traffi®® With such steps in place, it does provide sonmm fof
deterrence that warns diplomats that they areissatl and no longer able to abuse their

immunity as easily as it was in the past.

In response, the UK government in 1984 highlighieel areas in which tightening of the
Vienna Convention could be implement84. The first area is notification of staff. The
Government recognised the potential for abuse whidbted through the terminology
used in Article 7 of the Vienna Convention, whidlows the sending State freely to
appoint the members of staff of the diplomatic fiois§? The main problem identified

in this Article is the manner in which staff membare identified and classified: whether

""Cameron (1985)nternational & Comparative Law Quarterly615. The section provides that the
sending State may freely appoint its representstisad where necessary ask for curricula vitaenéay
appointees either prior to arrival or on arrival.

"%Cameron (1985)nternational & Comparative Law Quarterlg17.

bid.

80Ccameron (1985nternational & Comparative Law Quarterly 636718.

8B arkerAbuse of Diplomatic Privileges and Immunitik&7 and Denz®iplomatic Law: Commentary on
the Vienna Convention on Diplomatic Relati@esl (1998) 74.

#%pid.
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they are proper diplomatic, administrative or téchhstaff®®® Further there is a vague
or unsuitable definition of the members of the figniorming part of the househofd?
The Government noted that thgrémentwas only required for the head of the mission,
while only notification of new appointments is rémud of other staff®> This method of
appointment places doubts on the true officialustatf the new appointees. Even though
the receiving State has the authority to exerdiggérsona non gratgprovision before
arrival where it has a good reason to suspectahagrson is likely to engage in any
unlawful activity, the Government did not regardsthas a foolproof method of
eliminating potential abus®® Three possible solutions were suggested by the
Government. First, by asking the mission to spewhich person the new arrival is
replacing®®’ Secondly, special regard must be taken to thdication of a family
member who is not a spouse or minor child of thenimer of the mission. Finally, there
must be a strict policy on the status of locallgaged staff who are permanent residents

and whose diplomatic privileges and immunities|améted 2

The second area is the size of diplomatic missioAs. a result of globalisation and
modern diplomacy there has been a steady increaseei size of missions over the
years®®® Thus, a stricter application of Article 11 wouteé the best contributor, the
Government believed, to the reduction of abusee fHteiving State has the authority,
through Article 11, to decide what a reasonable raotnal size of a diplomatic mission

803 pid.

84The missions have failed to reclassify membersipibthatic, administrative or technical staff or ithe
dependents who have become UK nationals or permagsdents.

8%%Article 10 (1). See Higgins “UK Foreign Affairs @unittee Report on the Abuse of Diplomatic
Immunities and Privileges: Government Response &waport” (1986) 80 American Journal of
International Law135. The Government found that while notificatisnrequired, it is by no means
adequate.

80%Barker Abuse of Diplomatic Privileges and Immuniti#39, Higgins (1986) 8®merican Journal of
International Lawl135 and Denz®iplomatic Law76.

87t there is no person, the mission must explainftimetion of the new appointment.

89%Barker Abuse of Diplomatic Privileges and Immuniti&39, Higgins (1986) 8@\merican Journal of
International Law135 and Denz®iplomatic Law76.

80%iggins (1986) 8merican Journal of International Lah89 and Denz®iplomatic Law80.
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is3% The Government indicated two potential resultsaftrolling the size of missions.
The first was to impose ceilings on all diplomatiissions** However, this is not a
viable option. Such a policy would go against theaning of the Article because the
receiving State would not take full account of treeds of particular missiofi¥ Each
mission has a different relationship with the UBome have more interest in the country
than others. Setting a ceiling on all diplomatigssions could negatively affect
negotiations between the two countries. The segpoogdosed measure was to limit the
size of individual missions to levels the Governmeegarded as appropriate to its
relations with the foreign State in questfdf. This is a better measure, for it takes into
account the needs of the missions that have mteeest in the UK, while limiting others
and hopefully decreasing diplomatic offen&s. The criteria for deciding what a
reasonable and normal size of a mission is andhumission will be downsized include
matters like involvement in espionage and terroyipatterns of behaviour by mission
and their governments, the size of the UK missiorihie other country, and so 1.
Another option proposed by the Government is thatibternational community should
consider isolating States whose diplomats are ogushe abus&® What is of
importance is that the international community mawgbport isolation and thus all must
agree on a common action. However, this suggestamrejected and considered to be
unsuccessful, as it does not change the offendetmvioul’’’ A problem with this
criterion is the possible discrimination of couesi For instance, ever since of the

bombing the Twin Towers on 9/11 in New York, Musdirare victimised and regarded as

#%bid.

8B arkerAbuse of Diplomatic Privileges and Immunitiiet0.

8123bid.

83DenzaDiplomatic Law280.

#bid.

815BarkerAbuse of Diplomatic Privileges and Immunitie&l.

8% arhangi “Insuring Against Abuse of Diplomatic Imnity” (1985-1986) 38Stanford Law Review529
and Shapiro “Foreign Relations Law: Modern Develepta in Diplomatic Immunity” (1989Annual

Survey of American La®99-300.

pid.
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potential terrorist§®® This has the effect that all Muslim countriespesally Middle
Eastern countries, are considered terrorist camtnhich leads to the limiting of their
missions when possibly they have nothing to do wehorism. Would this type of
downsizing strengthen diplomatic relations? Itsloet appear so.

Thirdly the diplomatic premises were considereche Tsovernment identified a number
of problems with regard to diplomatic missions iandon. These problems included
compliance with building laws and regulations andbpems with the use of the
premise$’® Measures to solve these problems should be throagpropriate
administrative action in the event of abuse or esespected abuse. This can be by
withdrawing diplomatic status from the premises kehthey are not used for legitimate
functions of the missioff° Further measures suggested were tightening eeproes of
notification of addresses and the occupiers optieenises, withdrawing diplomatic status
from the premises where no governmental functidmeisg exercised, and enacting new
measures to limit demonstrations outside the dipkmmpremises in order to fulfill the
obligations placed on the UK by Article 22. The Diplomatic and Consular Premises
Act of 198722 provides for the acquisition and disposal of badiiomatic and consular
premise$?® The Act does not, however, include within its @edhe private residences
of either diplomatic or consular staff. The Actoals the Secretary of State to have
regard to the safety of the public, national ségwand country planning when consenting
to or withdrawing the status of diplomatic and adas land®** The effect of this Act

was to tighten the UK’s control of the acquisitiemmd disposal of diplomatic and consular

88arcourt “Muslim Profiles Post-9/11: Is Racial Aiiofy an Effective Counterterrorist Measure and Boe
it Violate the Right to be Free from Discriminat®n(2006)
http://papers.ssrn.com/sol3/papers.cfm?abstradd9@805[Accessed on 20 October 2006].

81%iggins (1986) 8merican Journal of International Lahg9.
82%bid.

821BarkerAbuse of Diplomatic Privileges and Immunitiie2.
822Diplomatic and Consular Premises Act 1987 No. 1([226).
823BarkerAbuse of Diplomatic Privileges and Immunitiest.

#4pid.
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premises. This in turn will hopefully minimise tpetential abuse of premises and will

protect the interests of the UR

The fourth area of consideration was with regarddiplomatic bags. There is
considerable abuse by diplomats of the diplomadg &nd this has caused great concern.
The Government took the view that the way forwarasva restrictive revision of the
existing laws®® The suggested revision could be along the lineshe Consular
Convention which allows for the supervised inspmtif consular bags where abuse is
suspected?’ Possible interpretations of the phrasaetitles intended for official ugen
Article 27(3) poses a fundamental problem promotimg abuse of a diplomatic b&d.
For example, some diplomats may claim the impamatof firearms for personal
protection as legitimate and within the scope efhovision while in the UK it is illegal

to own a guif?® The Government suggested a restriction that weulkdude specific
limited items which unauthorised import or expooed not conform to local laws and
regulations, regardless of any claim that they mighintended for official us€’ This
system would allow customs officials to insist tisasspected bags be either opened or
returned to their place of origin. However, thistem is laden with difficulties. For
example, with the possibility of reciprocal enfarent against the receiving State’s own
bags abroad might lead to a reduction in its oveedom of communicatiofi: An
amendment to restrict the Vienna Convention withard to diplomatic bags would pose
difficulties. However, the ILC Draft Articles omé status of the diplomatic couriers and

bags presented an opportunity for such a resteiciimendmerft? The Government

89bid. On a general note, the enactment of the Diplwmand Consular Premises Act of 1987 is
welcomed by Government.

829bid.
8bid.
82%Higgins (1986) 8American Journal of International Lah37.
#bid.

83%BarkerAbuse of Diplomatic Privileges and Immunitie$5 and Higgins (1986) 8merican Journal of
International Lawl37. Items like narcotics, explosives and perséredrms.

81BarkerAbuse of Diplomatic Privileges and Immunitiets.

#bid.
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examined the wording of Article 27(3), which allofes the scanning of diplomatic bags.
The Government did not regard scanning of the kasgsllegal, but it realised the

potential value of scanning as a deterrent agaimsse, although it did note the possible
detrimental effects on the security of its own bagBespite this, the Government
indicated its readiness to scan diplomatic bagsrevtieere are strong grounds for

suspiciort>?

The last area to be dealt with was immunity fromspgliction. Both the Foreign Affairs
Committee and the Government did not regard therdig) provided by the Foreign and
Commonwealth Office on the extent of abuse of di@tc privileges and immunities in
the UK as problemati®* The Government was not concerned with the nunaber
gravity of offences but rather with the reliance ioonmunity when such offences are
committed®® This might be a valid point, yet the issue theeds to be considered is
that although the number of offences committed ipjochats is small, the victims or
families of victims will still have no sense of {i®® The only options the
Government has in normal situations is to do n@hio request the sending State to
waive immunity, or to declare the offending dipldmaersona non grata The
Government considered entering into agreementsaigenimmunity in all cases except
where the offence was committed in the course obféinial function®’ This was not
supported within the European Community or anywletse. In the event that they do
introduce such agreements there is a great chdnmetatiatory response against British
diplomats abroaf®® The only realistic approach was to tighten messithat were
already available to them through the Vienna Coheanand to extend warnings to
missions and diplomats. In other words once séveaeings have been given and still

83BarkerAbuse of Diplomatic Privileges and Immunitiets.

8 bid.

8°The Government stated thaklfe main abuse lies...in the reliance on immunityretect individuals for
offences without any obvious connection to theciefft performance of the functions of a diplomatic
mission”

83%DenzaDiplomatic Law252.

#pid.

8%BarkerAbuse of Diplomatic Privileges and Immunitiet8.
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there is non adherence of the local laws perdigt, State can exercise its power of
persona non grat&®® With regard to parking offences, which is a sasiproblem, all
heads of missions were notified in the 1980s byRbreeign and Commonwealth Office
that persistent failure by diplomats to respectkio@r regulations and pay their fines
would result in their presence in the missions pajoestioned. This puts pressure on
both the individual diplomats and their familiesdaon the diplomatic mission to ensure

obedience of the local laws, especially traffic $3

The above highlighted areas are common problenmany, if not, all countries. The
fact that the UK Government has taken steps to almses indicates that although
diplomats, their staff and families are protectentler the Vienna Convention and
domestic Acts they are not protected from scrubgycitizens and Governments when
they commit crimes. The response to such abuftesugh not perfect, has put the UK

one step ahead in the fight for justféé.

5.3 United States of America

In the latter part of the 1Bcentury, the US Supreme Court Republica v De
Longchamp¥”? embraced the concept of complete diplomatic immy#? Chief Justice

M'Kean stated that the person of diplomatic offisiés inviolable and sacréd® By

83%BarkerAbuse of Diplomatic Privileges and Immunitiet.

80bid. This proved to be successful where in 1992 aunbent entitled “Diplomatic Privileges and
Immunities Memorandum describing the practice of M&jesty’'s Government in the United Kingdom”
indicated that between 1986 to 1990 there was matia decrease in the number of unpaid parkingetEk
(from 22 331 to around 6 282) over that period. rtiiermore, figures reveal that 40 alleged serious
offences drew attention in 1991, the majority @frthinvolving drinking and driving and shoplifting.

81ror further information on English Law and diploisdtmmunity refer to Greignternational Law2ed
(1976) 230-240. Although it is an old sourceiit giepicts the stance diplomatic immunity in Erslilaw.

84Republica v De LongchampsU.S. (1 Dall.) 111 (1784). The Internationalg@nization Immunities
Act Title 22 U.S.C. section 288 grants privilegesl @ammunities to international organisations in the.

843A Pennsylvanian citizen committed battery agaihet $ecretary of the French Legation. The Secretary
in turn severely beat the man. The PennsylvarierA¢y General promptly instituted charges for afimg
the law of nations. See further O’Conrletlernational Law893.

8Republica v De LongchampsU.S. (1 Dall.) 111 (1784).

135



prosecuting the Secretary it takes the Secretdrg&siom of conducting any business of
his sovereign. This led to the enactment of then€s Act of 1798 as the controlling
law governing diplomatic privileges and immunitie$his statute was designed to give
the principle of diplomatic immunity local applidat in the US*® This statute adopted
the rule ofDe Longchampshat immunity of diplomats is virtually absolft¥. Thus it

granted absolute civil and criminal immunity to Idimats and their familie%'®

The effect of the Act was that diplomats were ndijsct to arrest, detention or any form
of harassmerft®® Furthermore, under the Crimes Act any suit agandiplomat or a
member of his household constituted a criminal rafé®>® The punishment for such a
violation was a fine and a three-year sentencenpkisonment. The State Department
supported this view by further expanding immunity dtaff and private servants of
diplomats®®* The privilege was not that of the servant himselft of the ambassador.
An arrest of the servant might interfere with tfemdort or state of the ambassa8dr.
Even though the Act does not specifically cite inmityi for such personnel, the
Department considered them covered under the tdoméstic” in the statuf®® The

8%5This statute was modelled after the Act of Anne.

8°Roye “Reforming the Laws and Practice of Diplomaliomunity” (1978-1979) 12University of
Michigan Journal of Law Reforig4.

870'Neil “A New Regime of Diplomatic Immunity: The piomatic Relations Act of 1978" (1979-1980)
54 Tulane Law Review65. See furtheEarrera v Carreral74 F. 29496 (D.C. Cir. 1949).

88 larmon Jnr “The Diplomatic Relations Act of 1978daits Consequences” (1978-1979) ¥Bginia
Journal of International Lavi34. Found under section 25.

849Barnes (1960) 4Bepartment State Bulletih79. Other things considered in the Act weregtkemption

of diplomats from giving testimony and the invialély of the mission, archives and residence exdept
cases of public emergency such as fire or disast@iplomatic couriers are also immune from local
jurisdiction when travelling through foreign couet and the pouches that they carry when beariag th
official seal were not permitted to be opened arcleed.

8%Benedek “The Diplomatic Relations Act: The Unitedt8s Protects Its Own” (1979)8500klyn Journal
of International Law382. See further O'Neil (1979-1980) 34ilane Law Review65. Section 26 of the
Act.

lpid.

82%bid. See further O’'Neil (1979-1980) 5fiulane Law Reviews66. Also see Barnes (1960) 43
Department State Bulletih76.

8530'Neil (1979-1980) 54rulane Law Review65.

136



exception to this rule is that American citizendewal residents who are in the service of
a foreign mission are not immune from suit wherytbemmit any crime or delié®?
The Act further prohibits any displays within 508ef of any embassy, legation or
consular premises used for official purposes byoeeiin government, without a
permit®® No form of placard, or device used to intimidate ridicule the foreign
government or its members was permiftéd Only the Supreme Court had original and
exclusive jurisdiction with regard to any proceegiragainst ambassadors or other public
ministers of foreign States. However, the Court haiginal but not exclusive
jurisdiction in all actions or proceedings broudpytambassadors or public ministers of

foreign State&>’

In the courts, this statute was accepted as “anaittiprinciple of international law” and
further it was largely based in the theory of fimeal necessit$>® In The Schooner
Exchange v McFadd8f Chief Justice Marshall declared that a diplomatidonot
function as a representative of his home State Mvare forced to appear in the receiving
State’s court®® This did not mean that the US had no recoursmsigaffenders. As is
standard today, diplomats could be recalled, dedlaersona non gratar the US could

ask for the diplomat’s immunity to be waived by gending Stat&®*

8Barnes (1960) 4Bepartment State Bulletih76.

8%Barnes (1960) 4Bepartment State Bulletih77.

#9bid.

&bid.

85%0’'Neil (1979-1980) 54rulane Law Review66.

89The Schooner Exchange v McFadddnU.S. (7 Cranch) 116 (1812).

8% Hellenic Lines, Ltd v Moor&45 F. 2d 978 (D.C. Cir, 1965) the State Departridormed the court
that service of process would prejudice the USiforeelations and would impair the performance of

diplomatic functions.

8lBarnes (1960) 4Pepartment State Bulletin79. See further Roye (1978-1979) Waiversity of
Michigan Journal of Law Refori95s.
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The Senate approved the Vienna Convention onlydBbland it entered into force in
1972%%2 However, the Congress did not repeal the 1790tstavhich granted a broader
diplomatic immunity than the Vienna ConventfSi. As a result, the Department of
Justice asserted that the Vienna Convention pavssdid not supersede the provisions
of the Crimes Act of 1790 because Article 47(2)¢h)the Vienna Convention allows
States to grant more favourable treatment tharCtirevention require®* Notably, the
immunity provisions of the Crimes Act and the Vian€onvention conflicted; the
Crimes Act did not classify personnel for the pwgm® of granting immuni?> In
addition, the Crimes Act did not distinguish betwegarivate and official acts, while
under the Vienna Convention even diplomats couldued for private acts. Moreover,
the Crimes Act provided immunity for a diplomataily regardless of their citizenship,
while under the Convention, family members whoatieens of the host country receive
no immunity®® It must be remembered that the 1790 statute waiged to meet the
conditions of diplomacy in the T&entury where there was a small number of diplsmat

in the country, but it was no longer appropriateiniythe 19708°’

The State Department did not want to create a gystem of immunities and further
discriminate against parties of the Convenfih.Belotsky Jnr states that the necessity

for new legislation was prompted by four compongefitst, the dual system of immunity;

82There was a widespread sentiment in the internaticommunity that there was a need to modernise the
practice of diplomacy. This led to the protectofghe function of the diplomatic mission ratheaththe
person of the diplomat. The question behind tkisvhether the Vienna Convention allows for the
protection of only the functioning of the diplon@atinission. It would seem that other Articles ir th
Vienna Convention counter this statement.

8530’ Neil (1979-1980) 54Tulane Law Reviev890 and Dulmage “Diplomatic Immunity: Implementitige
Vienna Convention on Diplomatic Relations” (197&) Qase Western Reserve Journal of International
Law 828.

84bid. As a result of the fact that the 1790 statuts ware favourable to diplomatic personnel, theeStat
Department’s view was that the statute remainsiioef until repealed by Congress.

8°Thus the ambassador’s chef enjoyed the same imynasithe ambassador under the Crimes Act, while
under the Vienna Convention the chef would receixteally no immunity.

8% Marmon Jnr (1978-1979) Mirginia Journal of International Lavit39.
87Roye (1978-1979) 1P. Michigan Journal of Law Refor®b.

88Belotsky Jnr “The Effect of the Diplomatic Relat®act” (1981) 11California Western International
Law Journal356.
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second, to decrease the number of diplomats ehtilelaim diplomatic immunity in the
US; third, hostilities towards diplomats by US zgtins and fourth, the lack of adequate
recourse under prior laws for suitable civil actiagainst diplomats, especially with
regard to traffic offence¥®?

Consequently, within six years of acceding to thenvia Convention, the US passed the
Diplomatic Relations A&°in September 1978 This Act corrected these differences
and put an end to the unilateral, favourable treatngiven to foreign diplomats. The
present Act repealed the Crimes Act of 1¥80.This Act has brought the US law of
diplomatic immunity into the 2Bcentury and ended an era of absolute immunitjén t
US, after a 200-year immunity regii€. The Diplomatic Relations Act not only
codifies the Vienna Conventidf? it also allows for all foreign emissaries, inclogli
nations which have not signed the Vienna Conventitin enjoy privileges and
immunities specified in the Conventi8ff. The Act follows the theory of functional
necessity by granting immunity in proportion toith@nk in the missiofi’® Congress
attempted to improve some of the pitfalls for pldis it considered in need of

89Belotsky Jnr (1981) 1California Western International Law Journab7.
8"Diplomatic Relations Act Pub. L. No. 95-393, 92tS&08 (1978) codified as 22 U.S.C.A (Supp.1979).

871 The Diplomatic Relations Act became effective ta¢ end of the ninety-day period beginning on
September 30, 1978. To ensure reciprocal accomiafeges and immunities for US diplomats abroad,
the US has entered into treaties and agreemerttsothier foreign States.

872Crimes Act of Apr. 30, 1790, ch. 9, 1 Stat. 117ified as 22 U.S.C (1790). The first three sectiofs
the Act repeal the 1790 Act:

» Section 1 deals with the official name of the newt,Awhich corresponds with the Vienna
Convention even though the Act does not deal wighfull range of diplomatic relations included
in the Convention.

» Section 2 deals with the definitions.

» Section 3 officially repeals the 1790 Crimes Act.

83\ armon Jnr (1978-1979) Mirginia Journal of International Lavi.36.

8%The Vienna Convention was a multilateral treaty aheliminated much of the excess of diplomatic
immunity while retaining the protection for diploteavhich is only necessary for their functions.

8°Benedek (1979) Brooklyn Journal of International La®88 and O’Neil (1979-1980) 5fiulane Law
Review661. See further Dulmage (1978) @Bse Western Reserve Journal of International B28-829.

87%Belotsky Jnr (1981) 1California Western International Law Journ869 and Valdez “Privileges and
Immunities under the Vienna Convention on Diplomd®elations and the Diplomatic Relations Act of
1978” (1981) 18nternational Law412. The implementation of the Act reduced the Ineinof people with
immunity from 18 880 to 8 000.
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compensation. Thus the Act compels diplomatic esgenembers of missions and their
families to obtain liability insurance when opengtimotor vehicles, vessels or aircraft in
the US?"’

Although this scheme will not eliminate the abugewill provide a remedy for the

injustices in the eyes of the public. The basiacept of this scheme is to require
insurance cover for embassies as a prerequistteetmaintaining of diplomatic relations
with the receiving Stat&® In order to open an embassy or continue operaiireg proof

of insurance cover is required. In addition testhmandatory insurance, the Act further
allows for direct action by an injured person ineml in a motor vehicle accident to sue
the insurance company as opposed to suing the ndghlothus not infringing the

diplomat’s right to privileges and immuniti&S. Without this allowance of direct action,
the mandatory insurance would prove meaninglesausecthe diplomat would invoke
his or her immunity and thus bar any suit agails tiplomat or the insurance

company?®°

In Dickinson v Del Sol&f* it was held that an insurance company cannot salghe
privileges and immunities of a diplomat in orderdscape legal liability. The State
Department requires all mission personnel to obliainility insurance covering bodily
injury, including death, property damage and anyditazhal liability insurance.

Furthermore, the State Department recommended mmirmoverage to ensure proper

87’Section 6 or 254e. See further O'Neil (1979-198) Tulane Law Reviews62. In Europe,
approximately 15 nations are parties to the Eurog@anvention on Compulsory Insurance Against Civil
Liability in Respect of Motor Vehicles, which reges each signatory to enact insurance laws pengitti
direct claims against the insurer.

8780'Neil (1979-1980) 54rulane Law Review91.

#9bid.

80 section 7. O’Neil (1979-1980) 5Rulane Law Review92. Without this concept the Act would have

provided nothing more than a windfall for insuraremanpanies. They would collect premiums with the
comforting knowledge that in a large number of sase judgment could ever be taken against the

diplomat.

8lpickson v Del Solaf1930] 1 KB 376.
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adherence to the A8 It provides encouragement for law-abiding behawviand a

means of compensation for victims of diplomatic s#fti°

The obvious problem is enforcement. Diplomatic perel are immune from all
administrative process. Neither the Vienna Conweemor the Diplomatic Relations Act
establishes whether ownership of a motor vehicteishbe considered to be within the
course of official dutie€®®* The State Department withholds diplomatic liceptates
and waiver of motor vehicle registration fees oiflythe diplomat does not possess
liability insurance®® Even if a diplomat took out insurance, once eeires his licence
plates, there is nothing to stop him from allowthg policy to lapse or even cancelling
it.?® It has been suggested if this occurs the Statgaffrment should declare the
diplomatpersona non grata

Another problem is the notion of minimum liabily/, Most diplomats reside in three
areas: New York, Maryland or Virginia. In eachtbkse federal states the minimum
acceptable insurance level is differ@ft. It was found that these areas do not even
require one-quarter of the value of insurance icoetance with the State Department’'s

of recommendatiof®® Another issue of importance is that a mandatoisutiance

820'Neil (1979-1980) 54Tulane Law Review93-194. The levels are $100 000 per person, $800for
bodily injury and $50 000 for property damage.

83Barker Abuse of Diplomatic Privileges and Immuniti#é§5. This proposal is not a new idea in
diplomatic law and many States already requireotijats to take out third party insurance, partidylar
relation to motor vehicles.

840'Neil (1979-1980) 54rulane Law Revie\§94.

8350’ Neil (1979-1980) 54rulane Law Revie\§95.

8%Garley “Compensation for ‘Victims’ of Diplomatic Imunity in the United Sates: A Claims Fund
Proposal” (1980-1981) Bordham International Law Journdl48.

870'Neil (1979-1980) 54rulane Law Revie®93
88bid.

89 For instance, in Virginia the minimum is $25 0Q& person, $50 000 for bodily injury and $10 000 fo
property damage. In Maryland it is $20 000 pesper $40 000 for bodily injury and $10 000 for pedy
damage. In New York it is $20 000 per person, $000 for bodily injury and $5 000 for property
damage. A further problem with the mandatory iasge is that it is not retrospective and some mtbf
past accidents remain uncompensated. Refébtilaziz v Metropolitan Dade Courityl F.2d 1328 (11
Cir. 1984), where it was stated that making itoattive could potentially strain international telas.
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scheme is the way forward for industrialised Statefich have the necessary
sophisticated private insurance sector and infiagire, but would not be as effective in
developing and under-developed St&t8sThe fundamental key for such a scheme to
succeed is for a private insurance company togyaate and charge variable premiums,
issue pooled policies and impose a maximum limittefiability.®** The Act shows yet
another weakness in that although this is a s@tablution for civil and administrative

claims, it does not address criminal abuse by digks.

Section 4 of the Act grants the President authooitythe basis of reciprocity, to increase
or decrease the privileges and immunities providedthe Vienna Conventiofi?
Diplomatic immunity, according to Zaid, protects Antans more that it can harm them.
The fact is that the US has one of the highest rusnbf diplomats stationed all around
the world®®* In exchange for protecting US personnel, forelgriomats are afforded the
same privileges and immunities. Zaid believes ithist a fair exchange when looking at

the statistic§>*

Another change provided in the Act is that it islanger a crime for private citizens to
bring a suit against a diplom&t. The 1978 Act further amended the original juision

of the US Supreme Court. The Act still allows th® Supreme Court to have original

89%BarkerAbuse of Diplomatic Privileges and Immunitiés6-157.

81Barker Abuse of Diplomatic Privileges and Immunities4-155 and Goodman “Reciprocity as a Means
of Curtailing Diplomatic Immunity Abuse in the Uai States: The United States Needs to Play Hatdball
(1988-1989) 11Houston Journal of International Law00. The scheme would be monitored by the
government of the receiving State to ensure noadsanent of diplomats and the charging of equitable
premiums. The concept of having pooled insurasct ispread the risk of insuring countries likeby t
cause abuse, and placing a maximum liability amanotects insurance companies from unlimited
liability.

89%See further Benedek (1979) Brooklyn Journal of International Lav@88 and Harris “Diplomatic
Privileges and Immunities: A New Regime is soonb® Adopted by the United States” (1968) 62
American Journal of International Lat01. Also codified as section 254 (c).

8937aid (1998) 4ILSA Journal of International & Comparative La626-627. It has been mentioned that
some States, especially during the Cold War, wawdd hesitate to arrange for an ‘accident’ to harass

western diplomatic personnel. Charging a diploméh a crime served as a convenient way to force
diplomats to leave the receiving State.

8997aid (1998) 4LSA Journal of International & Comparative L&27.

89°Benedek (1979) Brooklyn Journal of International La®88.
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but not exclusive jurisdictioff® This means that the federal courts’ jurisdictias been
increased and extended to include diplorfidtsA court under the new Act must dismiss
any action or proceeding brought against an indiédcentitled to immunity. However,

the diplomat must assert immunity in court eitherspnally or through couns&f

The Act completes the transition in the US fromadilsie immunity to the more limited as
articulated by the Vienna Convention. Despitefttat that diplomats still enjoy absolute
criminal immunity, they are now subject to civilitsun their private capacity in an action
involving real property, succession or any profesal or commercial activit}®®
Administrative and technical staff are not only iomme for their official acts, but have
total immunity from criminal prosecutioff’ With regard to service staff they are
immune from civil and criminal jurisdiction only ifdheir official acts. Private servants
will only enjoy immunity which the US may graff Thus classification is divided
between two lists, namely the Blue list, which nantkplomatic officers and their
families, and the White list, which records admirsisve and service personnel who are

non-diplomatic employees of embassies and legatféns

Does the enactment of the Diplomatic Relations Aatceed in curbing abuses?
Although the Act has rectified many problems, isha@t completely eliminated the
misuse of privileges and immunities. Zaid claifattthere are over 18 000 individuals
in the US who hold diplomatic immunity; furthermdreey rarely commit serious crimes

The State Department has attempted to react aggelsso diplomatic incidents,

89 hid.

8bid. The jurisdiction of federal district courts Hasen enlarged from consuls and vice-consuls to also
include members of the mission and their families.

8%gection 5. This concept departs from the CrimeswAere no action may be brought against diplomats
under any circumstances.

899Benedek (1979) Brooklyn Journal of International La&88-389.
Opid.
Plipid.

2Benedek (1979) Brooklyn Journal of International La®90 and Harris (1968) 6&@merican Journal of
International Lawl107.
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particularly against alcohol-related crimes. Beiwel993 and 1996 37 licences of
diplomats were suspend@. Yet, Belotsky claims that the major areas of iTmribg
abuse are exemption, the on-duty exemption, enfoeog the traffic and parking
dilemma, and reciprocit}?*

With regard to exemption from prosecution, the Aetluced the overall number of
persons entitled to claim immunity> However, high-ranking diplomats and their
families still retain complete immunity. So in theent that a US citizen is injured by a
high-ranking diplomat or his family they would hawe judicial recourse, unless it
involves a civil claim that is covered by the inms?® Administrative, technical and

service staff are exempt from civil liability wittegard to official acts. The problem is
how one determines whether the act complained & am official, and accordingly

immune, act’” The lives of the personnel revolve around thesiois and it can be

argued that they are considered on duty 24 houtaya As stated, the Act does not
provide a distinction between official and privadets, thus creating loopholes for
abuse’®

The success of this Act depends on its enforcememé. way in which this is achieved is
by implementing the concept persona non grata However, there has been reluctance
to use this measure; as a result it suggests ttis ideffectivenes€® Another method is

9937aid (1998) 4LSA Journal of International & Comparative L&27.

“Belotsky Jnr (1981) 1Talifornia Western International Law Journ&860. Other areas also include
traffic accidents and insurance requirements (dirediscussed above), other legal injuries with réga
contracts and lease (not relevant with regard idlscussion) and special considerations (theidR¥ess
right to grant more or less immunities has alrelaglgn discussed).

pid.

9bid. See further Garley (1980-1981)Fbrdham International Law Journal46-147. A bill was
introduced to further limit privileges and immueiibut was not accepted at Congress.

“"Belotsky Jnr (1981) 1California Western International Law Journa61.

8Belotsky Jnr (1981) 1California Western International Law Journ862. See further Garley (1980-
1981) 4Fordham International Law Journdl46-147.

9bid and Keaton “Does the Fifth Amendment Takings GiaMsindate Relief for Victims of Diplomatic
Immunity Abuse?” (1989-1990) JHastings Constitutional Law Quartergg4.
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through the assistance of other nations in politiveglegislatior’*® For example, asking
foreign Governments to penalise their diplomats fwn-adherence to the Act.
Assistance is fundamental, because it will takecalicerned nations to eradicate the
misuse of privileges and immuniti&s. However, this is not always possible.

Traffic violations, such as speeding and not payadking fines, are the most common
areas of abuse. This abuse constantly plaguetVhgovernment’?> Under the Act

diplomats continue to escape liability for parkitickets and traffic violations because
they are considered criminal offences. A posssblation is to reclassify these violations

as civil offences, leaving only the diplomats winjog complete immunity unaffectéd®

Another weakness of the Act is that it does notvig® for compensation for injury
resulting from abuses of diplomatic immunity otkigan those involving the use of motor
vehicles, aircrafts or vessel¥. During the hearings promulgating the Act a prapogas
suggested to establish a claims fund administeyetthd State Department which would
compensate victims in the US for all personal iegiiand property damage cause by the
wrongful conduct of a diplomdt®> Garley believes that the Act is inadequate tdgmto
the rights of citizens for two reasons: firstlyeta remain many situations under the Act
in which a citizen cannot get compensation foraleél or criminal acts of a diplomat,
and secondly, there are problems encountered or@nfj and administering the liability

insurance and direct provisions of the A.It was intended that the fund would provide

91%Belotsky Jnr (1981) 1California Western International Law Journa63.

*Upid. The State Department has set up a call centevenpolice may phone at any time and verify
immunity of a person and determine the boundardbai immunity. The increased responsibility hg t
sending State for the acts of its diplomats wouddt@wards reducing abuse.

“12Belotsky Jnr (1981) 1California Western International Law Journar1.

ibid.

*“Roye (1978-1979) 1Pniversity of Michigan Journal Law Reforh6.

BGarley (1980-1981) &ordham International Law Journal36-137 and Goodman (1988-1989) 11
Houston Journal of International La410.

91%Garley (1980-1981) Bordham International Law Journdi46.
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a remedy of last resort for those whose claimséonpensation were prevented through

immunity being invoked.

The proposal was limited in its scope to compensatg for damages arising as a result
of motor vehicle accidenfs! Solarz, a New York Congress representatxpanded the
claims fund idea to fill the gaps in the A&E. He proposed the establishment of a Bureau
of Claims awarding full compensation to victims aednbursing local governments for
revenues lost because of non-payment of fines plpmiiats’*® The benefit of this fund
is that the rights of the citizens could be pradawithout interfering with the diplomat’s
ability to carry on his function&’ There were other suggestions in this bill. One ta
require the State Department to report on crimasneitted in the US annualf?!
Furthermore, it indicated a need to educate thécgpadn the extent of the Vienna
Convention and thus allow for investigation and gilole prosecution under the
Convention’?> However, for this to be possible, the State Diepant has to formulate
procedures and inform the foreign missions of the®eedures. Although this seems
like a reasonable suggestion, the Solarz bill detthe committee stagé® The concern
of this bill was the question of who should bear fimancial onus of sustaining the fund.
The proposal contended that it should rest withidBegovernment, i.e. US taxpayéfs.
After settling with the victims, the State Departmh@vould then seek reimbursement

'Garley (1980-1981) &ordham International Law Journdl49-150.

“8Goodman (1988-1989) 1Houston Journal of International Law09 and McClanahaiplomatic
Immunity: Principles, Practices, Problem(@989) 167. The bill was known as H.R. 3036. aBol
envisaged the scope of the bill to provide a renfedyprivate citizens injured by any wrongful actsa
diplomats

9Garley (1980-1981) Bordham International Law Journdl57.

9%bid.

921 McClanaharDiplomatic Immunity(1989) 168.

*Abid.

9BGarley (1980-1981) &ordham International Law Journdl50.

92%Garley (1980-1981) Bordham International Law Journdl54.
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from the mission” The idea of full compensation financed by the G&/ernment to

injured parties was found to be unreasonaffle.

In 1988 the Senate Foreign Relations Committeedvtdeallow the Senate Bill No.
S.1437 for consideration by a full Sen#te. The basic concept behind the bill was to
withhold immunity from criminal jurisdiction to dipmats or consuls in the US for
crimes of violence such as drug trafficking, reekledriving or driving while
intoxicated?® This bill, interpreted narrowly, would remove imanity from criminal
jurisdiction for all diplomatic and consular persehnot classified as diplomatic agents
or as consular officers and their families, thuskimg them liable to arrest and
prosecutior’?® The argument for the bill is that there is nd jestification for criminal
immunity. Hickey Jnr and Fisch state this argunrests on the wrong assumption that

the sole justification for immunity is to assuratipersonnel function effectivefy’

The argument has two main problems: namely, thatumty is not based solely on the
functional necessity theory but on a number of tiesp each of which is contravened if

the immunity is removed; and unilateral removalrmomunity from criminal jurisdiction

9“Ross “Rethinking Diplomatic Immunity: A Review ofeRiedial Approaches to Address the Abuses of
Diplomatic Privileges and Immunities™ (1989) American University Journal of International Law &
Policy 193.

9%Goodman (1988-1989) Houston Journal of International La#10. Goodman believes that the claims
fund should be reconsidered since there are na atfequate means of compensating injured citizens f
wrongful conduct of diplomats. An amendment to pheposal is to introduce the proposal darated
compensation fund.

%"Hickey Jnr and Fisch “The Case to Preserve Crimihaiisdiction Immunity Accorded Foreign
Diplomatic and Consular Personnel in the UnitedeSta(1989-1990) 4Hastings L. J351 and Goodman
(1988-1989) 11Houston Journal of International La#96. Senator Helms introduced the bill. The bill
shifts the onus of proof from the receiving Statdhte sending State. See further McClanabgromatic
Immunity167.

928Shapiro (1989Annual Survey of American La&804.

9Hickey Jnr and Fisch (1989-1990) Miastings Law Journa852. Some legal scholars and commentators
like Goldberg believe that it is time to call féwetarrest and prosecution of immune personnel.

9%ickey Jnr and Fisch (1989-1990) #thstings Law JournaB57. This argument then can be turned to
say that criminal behaviour is not part of the gofunctioning of diplomatic personnel.
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does in fact hinder effective functioning of diplatic personnel®* Interpreted broadly,

it would lend support to growing criticism that riecent times the US just disregards its
international obligation®** Such removal would also go against the Viennav€otion,
which the US assented to, bilateral agreementseoamd immunity from jurisdiction and
more importantly customary practice which datesnfrantiquity’®® Passing this bill
could have led to a reciprocal reaction against difomats, consuls and personnel
abroad. Furthermore, the bill would have threaletiee entire spirit of privileges and
immunity by introducing uncertainty to diplomatiglations?>*

How should the US respond to issue of diplomatimimity? A proposal is that the US
needs to “play hardball” to reduce abd$e.According to this proposal the US should
retaliate against the abuse of diplomatic privikegad immunities in one of three ways.
First, the State Department could expel foreigriatifats more readily; second, the US
could refuse to waive immunity more often; andliagshe US diplomats can abuse their
immunity in foreign States more frequentf§. The last suggestion, is for obvious
reasons, not acceptable. With regard to the seomtidn, its effect is to send the
message to all foreign States that the US willtotetrate diplomatic abuse in the &%.

However, the shortfall of this suggestion is thdavours stronger States like the US. It

%Hickey Jnr and Fisch (1989-1990) #hastings Law JournaB57-538. Immunity from local jurisdiction
reflects both the preservation of the sovereignabityuof the sending and receiving States and the
importance of reciprocity. Thus sovereign equalitill be affected if the immunity from criminal
jurisdiction was disturbed.

932Hickey Jnr and Fisch (1989-1990) #hstings Law JournaB53. By this the US will be violating at
least two fundamental precepts of the law of tesatinamely: the obligation of states entering into
international agreements to perform in terms oftteaty and in good faith. Further, the US Congtin
provides that all treaties made under the authofithe US shall be the supreme law of the land.

93*Hickey Jnr and Fisch (1989-1990) Wastings Law Journa63 and 366.

%Hickey Jnr and Fisch (1989-1990) #hstings Law Journal380. See further Shapiro (1988jhnual
Survey of American La®04-305. It would further pose a problem for ingional organisations like the
UN and OAS. Although the Senate approved the ik, House of Representatives rejected it. Any
attempt in Congress to restrict diplomatic immurias failed.

93%Barker Abuse of Diplomatic Privileges and Immuniti#§7 and Goodman (1988-1989) Hbuston
Journal of International Lawi12.

93%BarkerAbuse of Diplomatic Privileges and Immunitisy .

%"BarkerAbuse of Diplomatic Privileges and Immunitiks3
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proposes that abuse of diplomatic privileges anchumities by American diplomats
abroad would serve only to encourage abuse wittarliS territory and would encourage
action being taken against American citizens arplodiats at home and abroid.

Retaliation would cause a continuous spiral of abastead of providing a solution to the

problem?%°

The diplomatic bag was also a popular debatingctapithe US Government. Ross
mentions two ways in which to prevent the unlawfsé of the diplomatic pouch while at
the same time ensuring the confidentiality of dipétic correspondencé® The first

method is to pass all diplomatic bags through anmeemneter, an X-ray machine that
detects weapons without breaching the confidettialf the diplomatic bad* The

second method is the use of narcotics sniffing dmgsdetection of any contraband
substancé?® The problem with these suggestions is that thesevmade over 20 years

ago and no new modern methods have been developed.

How did the Government react to the apparent irserea violations of local laws by
diplomats and their families? In 1984 the SecyetdrState, declaring his intention to
introduce a restrictive theory of diplomatic immiynisent a Circular Note to all Chiefs

of Missions in Washingtoff> This Circular Note depends upon the interpretati®

bid.
*bid.
*Goodman (1988-1989) Houston Journal of International Laf99-200.

*!Goodman (1988-1989) 1Houston Journal of International La®99-200 and McClanahabiplomatic
Immunity(1989) 172.

%42Goodman (1988-1989) Houston Journal of International Lah99-200.

**BarkerAbuse of Diplomatic Privileges and Immunitlés9. See further Jones Jnr “Diplomatic Immunity:
Recent Developments in Law and Practice” (1991 ABterican Society of International Law Proceedings
264 and Brown “Diplomatic Immunity: State Practitthder the Vienna Convention on Diplomatic
Relations” (1988) 3ihternational & Comparative Law Quarterg2-83. Part of the Note reads:
“On the termination of criminal immunity, the barpgomosecution in the United States would be
removed and any serious crime would remain a matteecord. If a person formerly entitled to
privileges and immunities returned to this courig @ontinued to be suspected of a crime, no bar
would exist to arresting or prosecuting him or hHerthe normal manner for a serious crime
allegedly committed during the period in which hesbe enjoyed immunity. This would be the
case unless the crime related to the exercisefmfialffunctions, or the statute of limitations for
the crime had not imposed a permanent bar to pratsat”
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Article 39(2) of the Vienna Convention dealing witrmination of diplomatic privileges
and immunities** The Second Foreign Relations Restatement disshgd between a
State’s prescriptive and enforcement jurisdictith.The Restatement takes the position
that a diplomat should have absolute immunity fiemminal jurisdiction for official acts,
but should not have such luxury with regard to fin@fl acts once his accreditation has
been terminated. Barker states that this intesiicet of Article 39(2) is within the ambit
of customary international law and more importanthe Vienna Conventioi® The
first sentence of Article 39(2) states that alvpeges and immunities will cease when
the diplomat departs or after he has had a reakomtiate in which to depart, but will
continue until that time. In the second sententexception is formed with the use of
the word “however”. This impresses that the agidggmed during the exercise of his
function will remain immuné?’ Donoghue believes that this exception qualifies t
basic proposition of the first sentence, in thatumity ends when the assignment ends

but immunity for official acts never end®

The Abisinito affair caused the US to implement iigtrictive theory?® Hours after the

incident the Department of State Office of ForeMissions brought the incident to the

%4t states that immunity continues after the terrigraof the diplomatic function only for activities
performed with regard to official functions.

**The Restatement observed that immunity from thecése of jurisdiction to enforce a rule of law does
not mean that a diplomat will be given immunityrfréhe exercise of jurisdiction to prescribe therul

%4%Barker Abuse of Diplomatic Privileges and Immuniti#60. There are no reported international or
municipal cases in which an ambassador has beere mtadace a criminal action after he has lost
accreditation for an act while accredited to aestaithout waiver of immunity by his Government, evé

a number of instances warranted prosecution.

*'Donoghue “Perpetual Immunity for Former Diploma#sResponse to “The Abisinito Affair: A
Restrictive Theory of Diplomatic Immunity?” (198&8489) 27Columbia Journal of Transnational Law
623.

*“Fpid.

949 Refer to Chapter 4 on page 9%ee Larschan (1987-1988) 8®lumbia Journal of Transnational Law
285 and 293 and Pecoraro “Diplomatic Immunity Apation of the Restrictive Theory of Diplomatic
Immunity - The Abisinito Affair’(1988) 29Harvard International Law Journa36. The Abisinito affair
and the attempt by the Department of State to implg a restrictive theory of diplomatic immunityllst
sparks debates over the obligations owed by aviegeBtate under international law. For instartbas
been argued that Article 39 refers to immunitydots committed during the diplomat’s terminatiomniqe:
Further, it does not deny continuing immunity faryaacts committed during his accreditation. The
possible meaning is that earlier acts remain imniarever.
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attention of the US Attorney for the District of ldmbia for investigation and possible
criminal prosecutioi>’° The US Attorney began to proceed with the ind@m This is
the first occasion on which the US or any otheriamathas attempted to try an
ambassadotf® The day after Abisinito was recalled, he met with State Department
expressing his regret and that of his Governméfiter the US Attorney had convened a
grand jury to consider an indictment of Abisinitbe Embassy of Papua New Guinea
sent a Diplomatic Note requesting assurances tihgt @aiminal investigation or
indictment would be quashét. Subsequent meetings with the US Attorney inditate
that the US intended to continue with the indictm@ven though it remained unclear
whether the State Department supported this decisidhe State Department’s response
to the Embassy agreed to Abisinito’s immunity & thme of the accident, but at the
same time his accreditation was withdrawn, potéwtiairning the tables. Pecoraro
believes that the reciprocal use of the restrictikeory in other States would not
disadvantage US diplomats as a result of the ndkianthe theory only applies to crimes

committed during non-official act§?

Another reaction was from the Office of Foreign s to implement a point system to
record moving traffic violations. The Office maairts records on everyone possessing
diplomatic licences. Anyone receiving fines is esjed to either pay the fine or contest
the ticket™® An accumulation of eight points in a period obtyears causes a review
and possibly administrative action. Twelve powtthin a two-year period would result
in the suspension of all licence and driving pagegs. Habitual violations result in the
revocation of these privilegds> The Foreign Operations Bill concept was introdute

reduce the country’s foreign aid package by whateweount a country owes in unpaid

99 arschan (1987-1988) 3Bolumbia Journal of Transnational La&84.

%Y arschan (1987-1988) 3Bolumbia Journal of Transnational La2B4-285.

92 arschan (1987-1988) 3Bolumbia Journal of Transnational Law 290.

93pecoraro (1988) 2Blarvard International Law Journab40.

9‘Brown (1988) 37nternational & Comparative Law Quarter§2.

9Brown (1988) 37International & Comparative Law Quarterly LaB2-83. See further Department of

State “Parking Program for Diplomatic Vehicles”ghttwww.state.gov/ofm/resource/22839.htAtcessed
on 23 September 2005].
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New York parking tickets plus an additional 10% @ién®° The bill was passed into
law in the Consolidated Appropriation Act of 200Bowever, it went further to extend

this concept to include Washington BC.

In 2005 a bill was introduced by the State Depantnie compel different federal states
in the US to report any diplomatic abuses to tte@eSDepartment. This was approved by
the Legislature and has become law. The new laesgpolice five days to report traffic
violations and any more serious offences to théewht Federal State Public Safety
Department who will notify the State Departmenthaf US?*®

As a result of the Abisinito affair, the incident the death of Wagner, and increasing
dissention between officials and missions over ipgrklisputes, the American public was
drawn into the debate around diplomatic immunifyhe opinion polls showed that the
public were unaware of why diplomatic immunity wascessary and why it supersedes
US laws®™® A citizen of New York believed that there is aedefor immunity except
with regard to murder, manslaughter, child moléstaand rap€® a person committing
such offences is a criminal and should be dealbraaegly. Another response was that

immunity should only be extended to ambassadors emwksuls-general. Other

%9 Neary (anchor) “Senator Hillary Rodham Clintorsaisses the Senate proposal to collect nearly $21
million from thousands of unpaid parking tickets fyreign diplomats”Weekend Edition Saturday
National Public Radio BroadcasNovember 1, 2003. Transcript made available ftbenUnited States
Embassy. See enclosed CD.

S pid.

980y “Huntsman Signs Measure Tracking Law-Breakimgefgn Diplomats” inThe Association Press
State and Local WireApril 25, 2005. Provided by American Embassysouth Africa. See enclosed CD.
Senator Walker of Salt Lake City who lived in Wasjton DC for eight years, said diplomatic abuse
occurs mainly in New York and Washington DC. Hé&dsdWe used to tell our kids when they were
learning to drive to avoid diplomats. They are therld’s worst drivers.”.

99%aid (1998) 4LSA Journal of International & Comparative L&24. The survey in 1997 asked people
whether diplomats should have immunity or not, eded that 5% said yes, 53% said no and 42% were
mixed. Responses likediplomatic immunity should be a matter of interpatl law...immunity protects
American diplomats abroad as much as it might allogvtain diplomats crimes here” and “for the
protection of our diplomats we should keep dipldmahmunity, if a local law is violated they shoudd
immediately deported to their country

90zaid (1998) 4LSA Journal of International & Comparative L&25.
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employees are simply civil servants and should betentitled to immunity®* The
debate is ongoing and will take many more attenapis bills in Senate to completely

eliminate this problem.

5.4 Republic of South Africa

As a result of the fact that South Africa was ctded by Britain for many years, its
representatives abroad did not have diplomatiasi&t Even when asserting its will to
be independent it was backward in trying to essabliecognised diplomatic missions.
Such “missions” were considered British and in moases only existed for trade
issues’®

In 1932 the Diplomatic Immunities AEf was passed to provide and define the
immunities of diplomatic agents at that time. téted that no diplomatic agent was to be
subjected to civil or criminal jurisdiction in thgnion and such writs or proceedings
would be deemed voitf®> This immunity was extended to the diplomat’s fagmand to
staff and their families and servants, providedytiere not nationals of the Unidff
Section 4 of the Act compelled the Minister of Exred Affairs to keep a register of all
the members of the diplomatic entourage who aréleshtto immunity and during
January of every year a copy of the register wasetpublished in th&azette Section

10 of the Act made bringing writs or proceedingaiagt representatives with immunity a
criminal offence carrying a fine not exceeding £30@/or to imprisonment for a period

not exceeding three years. In 1934 an amendmetitetéd\ct was made to change the

%17aid (1998) 4ILSA Journal of International & Comparative LaB25-626. For more information on
diplomatic immunity in the US refer to Grdligternational Law254-263.

%32 loyd (2000) 11Diplomacy and Statecrafi3.
I pid.

%‘Diplomatic Immunities Act 9 of 1932.
9%5Section 1.

%83ection 2.
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definition of counsellors and diplomatic agetts.Most of these sections are similar to
the Act of Anne of the UK and the Crime Act of th&. This clearly indicates

customary practices that have been incorporatedam.

By 1951, the Executive introduced The DiplomatitviRrges Acf®® to consolidate and
amend the laws relating to the immunities and |[@gas of diplomatic representatives
and certain international organisatiofis. It repealed the Diplomatic Immunities Act of
1932 and the Diplomatic Immunities Amendment Aci®884. Section 1 of the latter Act
provides,inter alia, definitions of agents, family and staff. The Actabled heads of
state, diplomatic envoys, special envoys, any putniganisations, representatives of any
government attending an international conferenckagry other person recognised by the
Minister to have immunity against civil and crimirjarisdiction?”® The immunity of
these people and organisations extended to thendgtis staff and family. Immunity did
not apply in circumstances where any liability vimsurred by tax on personal incomes
from the State or a provincial administration othwany transaction which he entered
into in a private capacity’ As with the previous Acts, the Minister had toegea
Register of the names of all the persons entitbetininunity and every year a complete
list was published in the &&ette’’® The Governor-General had to further place a motic
in the Gazetterecognising the buildings occupied by the diplamatpresentatives for
the purpose of conducting official functions. Tih@emunities and privileges granted by
this Act were applicable only to foreign citizenslanot to South African citize’$® The

Act again prohibited any suit against a diplomad amade it a criminal offence. Upon

*Diplomatic Immunities Amendment Act 19 of 1934.
%8The Diplomatic Privileges Act 71 of 1951.

%“Refer to the Long Title.

9%Section 2 (1).

M3ection 3.

923ection 4.

9section 10. If immunity is wanted by a citizeneytwould have to apply for such immunity from the
Minister.
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conviction, the person bringing suit would be lald a fine not exceeding £500 and/or

to imprisonment not exceeding three yeafs.

In 1978, the Executive amended the Diplomatic Fages Act of 1951 to define the
organisations and institutions in respect of whanunities they enjoyed. This Act was
known as the Diplomatic Privileges Amendment Act 1878°° By 1985 another
amendment was made to the Diplomatic Privilegesdhd951, granting immunity and
privileges to consuls and consular missions. I @kso brought about to regulate the
acquisition and occupation of immovable propertyedusoy consuls and consular
missions.’® It is evident how constant the Acts are, and thely developed in areas
necessary to ensure immunity. Nidluli v Minister of JusticE’ Rumpff CJ declared that
although international law is obviously part of 8oéfrican law it must be stressed that
South African law originated from Roman-Dutch lamdahat South Africa’s concept of

international law is based upon the acceptancewrsignty of independent Statég.

The Diplomatic Immunities and Privileges Act of 8 contained a number of
provisions dealing with matters not covered by Wenna Convention. The key part of
the Act comprised of two schedules incorporatingtiesas of the Vienna Conventions on
immunities into South African municipal 1a%° Furthermore, Section 2(1) consented to
the application of the Vienna Convention in Soutind®. The Act further repealed the

Diplomatic Privileges Act of 1951, the DiplomaticiWleges Amendment Act of 1978

9Section 11.

*Diplomatic Privileges Amendment Act 61 of 1978. eSBugardinternational Law: A South African
Perspective(2000) 192. Although the Legislature made the radngents, Thomas believes that it was
doubtful that they introduced material changeitolégal position.

9"®Diplomatic Privileges Amendment Act 39 of 1985.

9'Nduli v Minister of Justicd978 (1) SA 893 (A).

°8n S v Ebrahim1991 (2) SA 553 (A) it was held that the fundamkptinciples of international law,
such as promotion of human rights, foreign relatiand a healthy legal process, forms part of timencon
law.

*Diplomatic Immunities and Privileges Act 74 of 1989

%%DugardInternational Law192-193. With regard to the Vienna Conventioriides 1, 22, 23, 24, 27,
28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 3%AdD 41 apply in South Africa.
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and 1985. Section 3 laid down immunities and fprges of heads of states,
organisations, special envoys and any other persoméemplated by the Vienna
Conventions® It also provided for immunity against civil andrinal jurisdiction in
South Africa. Section 3(5) provided privileges antmunity from civil and criminal
jurisdiction of the courts to members and theiffsaad families only if the Minister had
approved for the extension and there was agreeipetmieen the Republic and the
foreign State to allow such extensiA. However, the Department of Foreign Affairs
stated that children of diplomats will no longeratity for privileges and immunities
upon reaching 21 years when they were not undegakny form of studies, or on
reaching the age of 23 if studyif§. This Act also enabled the President to confer

immunities and privileges through agreements oother means which he deemedfit.

This Act further ensured that the Minister of FgreiAffairs keep a register of those
entitled to immunity and a complete list must bédlmined at least once a year in the
Government Gazett& Immunity for the head of mission may be waivedty sending
State or, if waiver is sought for a diplomat ofeader rank, the head of the mission may
approve it. It should be noted that waiver mustrizele expressi?® In the event of a
guestion as to one’s status with regard to immuritgertificate must be issued by the
Director-General giving the status. The Ministeaymestrict immunities and privileges
when it appears that these immunities and priveesggcorded to a mission or person are

less than those conferred on South African miss@ngsersons abroad’ Interestingly,

%Iaccording to section 3(4) on the other hand dipltenagents, members or any delegate or permanent
representative of a foreign State or Governmentiatednational organisations were exempt from cwvitl
criminal jurisdiction only if they were recognisbkg the Minister of Foreign Affairs.

9%25ection 3(5).

%3 Department of Foreign Affairs “Members of Familgessation of Diplomatic Privileges and
Immunities” http://www.dfa.gov.za/department.prbtin#intro [Accessed on 16 February 2006]. The rest
of their stay will be regulated by the DepartmehHome Affairs in terms of the Aliens Control Acé ®f
1991.

%84Section 4.
9%83%3ection 7.
9%83ection 3(a) and (d).

%’Section 10.
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this Act introduced liability insurance requiremento be met by diplomatic
representatives with regard to risks arising outhefuse of any motor vehicle, vessel or
aircraft in South Afric¥® clearly as a lesson learned from the US. Thisstiitmade it

a criminal offence to bring a suit against a dipddrand a person could be liable to a fine
not exceeding R12 000 and/or imprisonment for éofatot exceeding three yeafs. In
1992, an amendment was made to this Act to deetgtovision which regulated the
exemption from the restrictions on the acquisitiol occupation of immovable property
and to allow property to be acquired outside of&C&pwn and Pretori&’

With the enactment of the Constitution (which caadifthat international law is law in the
Republic), South Africa had to update the 1989 Adtich was done by implementing
the Diplomatic Immunities and Privileges Attand repealing the 1989 Act and 1992
Amendment Act. This 2001 Act brings into effect tlienna Conventions and Consular
Convention in South Afric&? but also the Privileges and Immunities of the Ehit
Nations and the Convention on the Privileges andnumties of the Specialised
Agencies’™ It further provides a definition for the membefsthe family?®* and grants
civil and criminal immunity as per the Vienna Contien to members of the diplomatic
corps. Conferment of such immunities and privikegaust be published in ti@azette
Thus the Minister needs to keep a register of atsgns entitled to immunity and a

certificate is granted by the Director-General vehemy question arises regarding

%883ection 15.

99 abuschagne “Diplomatic Immunity as Criminal Defenén Anthropo-Legal Anachronism” (1997) 22
South African Yearbook on International L&86-37. See further Protocol of foreign diplomeisSouth
Africa at the Department of Foreign Affairs website particularly
http://www.dfa.gov.za/department.protl.htm#intro

“%Diplomatic Immunities and Privileges Amendment A€t of 1992. It repealed section 13 of the 1989
Act, amended sections 14, 16 and Schedule 1 bygdiiicle 38 and Schedule 2 by adding Article 71.

“Ipiplomatic Immunities and Privileges Act 37 of 2001

99%0nly subject to some provisions. Refer to Schesiiland 2 of the Act.

9933ection 2.

4t includes the spouse, any unmarried child underage of 21 years, any unmarried child between the

ages of 21 and 23 years who is undertaking oftiie studies, and any other unmarried child or othe
family member recognised as a dependent membaedamily.
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immunity®®® The Minister is further given power to restrinimunity in circumstances
where South African diplomats abroad receive aeledsgree of immunity. Where there
is any abuse, the Act provides for the sendingeStaexpressly waive immunity of the
offender®®®  The Minister must also prescribe by regulatiombility insurance
requirements that have to be met in order to epjdyileges and immunities under this
Act and the Conventior’s! Once again, the Act makes it a criminal offer@éring suit
intentionally or without reasonable care againgieeson who enjoys immunity. Upon
conviction, a fine and/or not more than three yedrsnprisonment may be impos&g.
South Africa is now better equipped in its legislatto ensure that diplomats and other
international organisations receive the necessewlgges and immunities. However,
there is nothing in legislation or Government rewgethat further limits immunities,
unlike the US and the UK that have tried to dedhwhe problem internally.

Diplomatic immunity and foreign policy are closeiglated and in most cases involves
sensitive political consideratioi® The former South African dispensation entailed
certain prerogative powers of the executive thatewi@ most cases non-reviewable,
including the power to conduct foreign affairs. iSftwvas only made possible because of
the absence of a Bill of Rights and the sovereigiityarliament®® However, there are
no reported instances whereby the South Africane@uowuent has tried to curb abuses of
diplomats and their families in South Africa. Cauhis possibly mean that diplomats
respect the law, or is South Africa following thee path as the UK and U€%

9%section 9.
9%section 8.
9"Section 13.
9%83ection 15.

9%Erasmus and Davidson “Do South Africans have a RigtDiplomatic Protection?” (2000) 2South
African Yearbook of International Lab28.

199% rasmus and Davidson (2000) 86uth African Yearbook of International LA®S.

10Attempts to find examples of South African diplomatbusing their immunities abroad or foreign
diplomats abusing their immunities in South Afrltave not been successful.
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5.5 Conclusion

These various Acts have not comprehensively réstridiplomatic immunity. It can be
argued, however, that they have provided great#eption of private citizens by limiting
the classes of personnel entitled to immunity, alsb allowing for civil suit against
diplomatic staff:°®* The abuse of immunity, even if it is rare, isofs as the concept of
immunity itself. Similarly, the tools receiving&és employ to address such abuses are
not new'®*® To solve problems of abuse in any country, onstmueigh the safety of a
nation’s diplomats against the desirability of hotdforeign diplomats responsible for
their criminal and civil act®®* Justice must not simply be done, but seen todme.d
Yet the benefits of improved international relasoare derived from the granting of
immunity and must be balanced against the obligatiche receiving State to protect the

interests of its citizen®°°

The US State Department’s decision to adopt aicast theory appears to be a response
to public opinion and popular beliefs that diplomand their families abuse their status.
To take it a step further, the efforts to implemtrd restrictive theory are also inferred

from a legal perspectiv€’® The UK, to a large degree, and South Africa, halse tried

to limit immunity. Despite all the efforts, noné the countries achieved any lasting

results for fear of reciprocity in foreign counsie

The final pressure to narrow the scope of diplomatimunity was its erosion abroad.
Even before the Vienna Convention, some countriesevalready questioning absolute

immunity. Countries like Itaf{®” and Franc€ restricted absolute immunity from

1098 enedek (1979) Brooklyn Journal of International La®92.

193 0noghue (1988-1989) XZolumbia Journal of Transnational La®28.
100%5hapiro (1989Annual Survey of American La294.

100%R0ye (1978-1979) 1Pniversity of Michigan Journal of Law Refor96.
1009 arschan (1987-1988) ABolumbia Journal of Transnational La@94.

1% the Typaldos v Lunatic Asylum of Averda.L.R. 423 (1940).
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private suit. Diplomatic immunity depends for walidity upon uniform application of
the rule in most or all sovereign States. As nftaes began to adopt a narrower view
of diplomatic immunity it became apparent that inmityi could no longer be considered
absolute'®®

A long-term view of diplomatic immunity, from thexdiest writings to today’s debates,
reveals an ongoing movement to narrow the scopenofunity granted to diplomats.
The invoking of immunity can violate constitutionzlues and will lead to emotional
responses. This means immunity will continue to doéicised and eroded until it
achieves a rational and constitutionally acceptaidsis'®® Until then, traditional
diplomatic immunity is not the only instrument fprotection, but as long as States
adhere to this, diplomatic protection remains ipdissablé’’* However, it may
ultimately prove to the global community’s peril fail to heed the call for other

measures in attempting to curb abuses.

1999y the Freeborn v Fou Pei Kou6 Ann. Dig. 286.
100%'Neil (1979-1980) 54Tulane Law Revie\w80.
1019 abuschagne (1997) Zbuth African Yearbook of International Law.

10 rasmus and Davidson (2000) 86uth African Yearbook of International LAW9.
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CHAPTER 6

ARE PAST PRACTICES ENOUGH? OTHER POSSIBLE
SOLUTIONS TO CURB ABUSES

6.1 Introduction

International politics has influenced need for ti@nging rules of diplomatic privileges
and immunities since 19482 There are a number of reasons for the restriatibn

immunities. One was the Cold War, which was camirsly plagued by a tit-for-tat

attitude. Secondly there was a greater emphaace@lon national security in a nuclear
age!®® The increased complexity of international affairel the expansion in size and
number of missions was also a factor influencing@ange. Finally, change was
necessitated through the abuse of diplomatic anddifdomatic personnel privileges and

immunities!®**

By the 1960s, hundreds of diplomats were directiyoived in legal actions and various
incidents raised questions about diplomatic immuif® When alarming diplomatic

abuses occur it is only natural to react by calliog the amendment of the Vienna
Convention. The Tehran embassy hostages and #tb dé WPC Fletcher raised the
question of diplomatic immunity time and time ag&itf As has already been discussed,

governments have attempted to resolve this prokgmlittle success.

The rationale for change in the nature and scopm@iunity in the 1960s was provided

by the theory of functional necessity. The theorgnaged to decrease some of the

1913vjilson Diplomatic Privileges and Immuniti€d967) 277.
1%3pid. One could argue change was influenced by the Gtald
1914¥ilson Diplomatic Privileges and Immuniti€&/ 7-278.
1913Vilson Diplomatic Privileges and Immunitie 2.

1919 1cClanaharDiplomatic Immunity: Principles, Practices, Probleif1989) 165.
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problems by adding new categories of immunity ardaaeding on old categories of
immunity**” A number of attempts have been made to deal téthquestion of abuse,
yet these attempts have not found a universallye@eable and viably enforceable
solution to the problem. Would it note be prudentemove the cloak of immunity in its
entirety and substitute the principle with detaitgddelines on the functional necessity
theory?'® By means of th@acta sunt servandgrinciple of the non-controversial law
of treaties States would be in a position to agned¢he nature, cause and effect of the
functional necessity theory on a multilateral basis

The establishment of a Permanent International dbmaltic Criminal Court with
mandatory jurisdiction over diplomats accused ahgotting crimes with its own penal
system has been a debated subject since the Bis?8 Nothing has come of it, but it
could provide a fair way of adjudicating disputestvizeen the victim and the accused

diplomat°®

6.2 Amendment of the Vienna Convention on Diplomati ¢
Relations

The aim of possibly amending the Vienna Conventias to reduce the scope of
diplomatic immunity for criminal conduct, which pEs a problem in receiving States.
The areas of amendment can be divided into thresgygaes, namely the criminal acts of
diplomats, the abuse of the diplomatic bag, anduieeof the missioff?* With regard to
the criminal acts of diplomats, the amendment ternided to limit the criminal immunity

of diplomats. To achieve this there needs to lermational agreement on a list of

19%4vjilson Diplomatic Privileges and Immuniti€y 3.

1018 arkerThe Abuse of Diplomatic Privileges and Immunitidecessary Evilp1996) 220.

191%R0ss “Rethinking Diplomatic Immunity: A Review ofeRiedial Approaches to Address the Abuses of
Diplomatic Privileges and Immunities” (1989) American University Journal of International Law &

Policy 195.

1029 hig.

102} arahmand “Diplomatic Immunity and Diplomatic Crim& Legislative Proposal to Curtail Abuse”
(1989-1990) 1@ournal of Legislatiorl02. Alistair Brett proposed the amendments ofiches 22 and 27.
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criminal acts that all nations would exempt frora thles of diplomatic immunity, called
a universal crime list®?® This list could include any violent behaviour &g another
person, such as murder, assault, battery and otfee ohost problematic offences, driving
while under the influence of intoxicating substas®@® Even offences against property,
like forcible entry into a premises, vandalism amwhversion of property by using of
physical violence, could be included in the li€ince a diplomat commits a crime that is
on the universal crime list, the receiving Stateuldohave jurisdiction to prosecute
according to local laW?** A problem with this type of amendment is thatould lead
the receiving State harassing diplomatic guesthimviits borders. Fabricated charges
against diplomats could be made in order to armest prosecute diplomats, or expel
unwanted representatives entering the receivinge’Stédorders, thus gaining leverage
over the sending Stat&> However, it could be argued that reciprocity ddqurovide a
means to restrict this type of harassment. Hopefall States have a common interest in

interaction that would keep the tit-for-tat reptisat bay'°*°

The diplomatic bag has been a controversial topicriany decades. The amendment
should firstly limit the diplomatic bag to a standaize, which should be large enough to
allow diplomats to carry their confidential andioifl documents without interference

from the receiving Stat€?’ Before bringing bigger bags containing embassypenent

1022 arahmand (1989-1990) T®urnal of Legislatiorl03 and Wright “Diplomatic Immunity: A Proposal
for Amending the Vienna Convention to Deter Violegbtiminal Acts” (1987) 5Boston University of
International Law Journal84.

193pid. Acts in self-defence would obviously not be ird#d in this list. It has been recommended that
property crimes should also be included in the ersial crime list.

192%This amendment allows the scope of the immunityipfomats to be restricted. The restricting of
immunity would not only be for diplomats, but woudtso be extended to the family. Such an extension
and restriction could decrease the number of aedtype of persons holding immunity, which would
eventually decrease the abuse substantially.

1929 arkhill “Diplomacy in the Modern World: A Reconsigtion of the Bases for Diplomatic Immunity in
the Era of High-Tech Communication” (1997-1998)Fdstings International & Comparative Law Review
588. An example where this occurred was in 1996uba, when a US human rights officer was accused
of “subversive activities” and expelled from Cub®ithout immunity, she could have been arrested and
tried in Cuba.

1928 arkhill (1997-1998) 2Hastings International & Comparative Law Revié@g.

102%rarahmand (1989-1990) T6urnal of Legislation103 and McClanahaBiplomatic Immunityt82-183.
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or similar items, special arrangements with theeireog State should be made.
Furthermore, the amendment would allow for eledtr@tanning, discreet examination
by equipment or the use of specially trained d8g%.1f the receiving State has strong
suspicions concerning the contents of the bag, sheuld be able to request that the bag
be searched in the presence of an official reptatea of the sending State. If there is a
diplomat who abuses the use of the diplomatic llag,receiving State should have

jurisdiction to prosecute the diplomat to the futent of the law®?°

Original drafters of the Vienna Convention feltttktze inviolability of the mission had to

be absolute to prevent abuses by the receiving 8t However, the increasing use of
embassy premises for terrorist acts and differemtn$ of espionage has led to
suggestions of amending Article ¥ Ward has suggested that there is a need to re-
evaluate the receiving State’s domestic procedaoceaamnend the Vienna Convention to
restrict immunity for espionag@®* However, this is not possible on its own. Thosild

be solved through bilateral agreemefifs. Brett has suggested a further amendment to
give power to the ICJ to suspend from the UN argteSthat does not comply with the
Vienna Conventior®®* A necessary amendment in the Article is to altbe mission to

be searched when the alleged crime concerned rgm& ©n the universal crime list.

1028 arahmand (1989-1990) T6urnal of Legislatiorl04.

199pid. For further information with regard to electrorsicanning, refer to Chapter 4 of this thesis and
Chapter 7 of BarkeAbuse of Diplomatic Privileges and Immunit@20. See further Farhangi “Insuring
Against Abuse of Diplomatic Immunity” (1985-19863 Stanford Law RevieWw536.

103%arahmand (1989-1990) T6urnal of Legislatior.04.

1933vard “Espionage and the Forfeiture of Diplomatierionity” (1997) 11international Lawye667.

1933pid. This would clearly indicate to the diplomaticnmunity and foreign States that espionage is not a
proper diplomatic function. Abolishing immunity fespionage in the receiving State could effectiyely

a stop to espionage by foreign officials but at¢hme time could eliminate one of its modes ofligence
collection.

103Refer to 6.4 of this Chapter.

193%arhangi (1985-1986) 3Btanford Law Review536.
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However, in order for the receiving State to ertter mission premises, it must show

reasonable cause as to the questionable conduninie embassiP>°

The Vienna Convention contains no provision foraitsendment; however, Article 39 of
the Vienna Convention on the Law of Treat?écreates as a general rule that treaties
may be amended by agreement by the parties. kr dod the amendments to be valid
and effective, all signatory nations to the Vie@@nvention must unite and agree to the
amendment$?®’ It may be extremely difficult to amend the Vien@anvention from a
logistic perspective, but in the event that therests of the various States are aligned it
should not prove impossible, even in circumstanoésthe super-powers’ general

reluctance to agree on any amendments to the Viéonaention->®

6.3 Use of the Functional Necessity Theory

Barker believes that privileges and immunities fmended primarily on a functional
foundation; however, the privileges and immuniti@e inextricably linked to the
representative character of the State, i.e. theofifee personal representative thet3ty.

In other words, the extent of the privileges andnumities granted to diplomatic agents
who are representatives of the receiving Stated brigimited to those same privileges

and immunities which are granted to the sendingeStanless they can be justified with

103%arahmand (1989-1990) 1®urnal of Legislationl04. If these requirements are met, the receiving
State’s officials, accompanied by selected reptasigns of other signatory nations, must be allowed
search the mission premises.

193%/ienna Convention on the Law of Treaties 23 May9,965 U.N.T.S. 331 (1980) [hereinafter referred
to as Law of Treaties Convention].

103%arahmand (1989-1990) Ddurnal of Legislatior.02 and Wallacénternational Law242-243. If the
US acted unilaterally it would send a negative ragesto both signatory and non-signatory nations and
would lead to retaliatory action against Americaplamats abroad. The possibility of retaliationvesy
real, especially in countries like Belgium, Francaxemburg and the Netherlands, where treatiesgirev
over inconsistent statutes.

1938hid and Davidsoret al “Treatise, Extradition and Diplomatic Immunity: SerRecent Developments”
(1986) 35International & Comparative Law Quarteri33.

1938 arker Abuse of Diplomatic Privileges and Immuniti#80 and Hickey Jnr and Fisch “The Case to

Preserve Criminal Jurisdiction Immunity Accordedréign Diplomatic and Consular Personnel in the
United States” (1989-1990) Hastings Law Journad58.
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the use of the functional necessity the¥&). Furthermore, the privileges and immunities
of diplomatic agents are made possible through pmmciples of sovereignty,

independence, equality and dignity}*

Although it may be argued that all theories arerimtined into diplomatic immunity,
functional necessity is the dominant the?. The preamble of the Vienna Convention
shows intent for the use of the functional necgdsieory as a basis. However, it also
deviates from this theory significantly by statimgplomatic immunity in terms of
individuals instead of in terms of their conduct,cictated by the theoy** The result is
that diplomats’ and their families’ unlawful actgnviolent or not, are universally
shielded by immunity®** Drafters and signatories of the Vienna Conveniibst sight of
the true basis of the theory; namely, that it s éffficient functioning of the process and

not the agent®*®

The use of this theory allows for the undisruptefficient functioning of diplomats.
Their purpose is to promote international discouvdgch is essential for peace; a noble
goal’®*® The need to ensure the freedom and independéribe diplomatic agent was
and still is a priority for those who formulatedeth/ienna Convention. Thus the

fundamental justification for granting exemptiomsr local law is to limit interference

104%BarkerAbuse of Diplomatic Privileges and Immunitik30.

1948 arker Abuse of Diplomatic Privileges and Immuniti#91. These four principles are referred to
interchangeably in explanation of sovereign immyniiplomatic immunity, armed forces and State
immunity. For the origin of the use of these piftes, refer to BarkeAbuse of Diplomatic Privileges and
Immunities195-196.

19%4nrright (1987) SBoston University International Law Journ203.
19%3\icClanaharDiplomatic Immunityl 76.

10%4nright (1987) 5Boston University International Law Journ&@03 and McClanahamiplomatic
Immunity176.

104BarkerAbuse of Diplomatic Privileges and Immunit225.

104'Neil “A New Regime of Diplomatic Immunity: The piomatic Relations Act of 1978” (1979-1980)
54 Tulane Law Review67.
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with the diplomatic mission and to ensure its irefegence®’ The argument that family
members also perform official functions is weak dhne reason behind the granting of
privileges and immunities is to secure the indepecd and freedom of the diplomatic
agent:®*®

It has been stated that legal actions against ifflerdat would cause disruptions in the
diplomatic process. His status and stance astamational spokesperson for his country
would be affected when prosecuted for a crifffé. The diplomat’s attention would be
diverted from his political duties, to trying tofdad himself and his famil{?*° Lines of
communication between the countries would be affbcand the entire process of
international dealings would be at ri¥k? Diplomatic immunity aims to avoid such
problems and further decrease any reprisal, by ptiogy an orderly and responsible
manner of conducting international affaif?> This concept gives rise to the belief that in
order to function efficiently the diplomat must egg in criminal offences that harm or
violate the citizens of the receiving State® It hardly makes any sense that the Vienna
Convention allows for the bringing of civil suita certain circumstances and not the
prosecution of criminal acts. Which could caudsgmer international problem between
States? It is argued by O’Neil and Barker that dirig a civil suit does not harass a

diplomat or affect the process of his functionscauese the plaintiff has no personal

104Barker Abuse of Diplomatic Privileges and Immunitig85 and Southwick “Abuse of Diplomatic
Privilege and Immunity: Compensatory and RestrectReforms” (1988-1989) 15yracuse Journal of
International Law & Commerc88.

10483arkerAbuse of Diplomatic Privileges and Immunit225.

104%'Neil (1979-1980) 54Tulane Law Review68. A country could institute action againsteanployee
of an embassy in order to alter the embassy’sipasgit some international issue.

195%rhe extension of diplomatic privileges and immuestto members of the family of a diplomatic agent i
legally justifiable in terms of the functional neséy theory to ensure the efficient functioning tbé
diplomatic mission.

19510’ Neil (1979-1980) 54Tulane Law Reviews68. Refer to Vattel in Barkehbuse of Diplomatic
Privileges and Immunitie224 and caseRepublica v De Longcham|§$784) 1 Dallas 111The Schooner
Exchange v McFaddofi812) 7 Cranch 116 ardkllenic Lines Ltd v Moor845 F.2d 978 (D.C.Cir.1965).
1950'Neil (1979-1980) 54Tulane Law Revie\w69.

19530'Neil (1979-1980) 54Tulane Law Revievs69-670. Furthermore, the protection of diplonfatsn

civil suit is not supported by the functional nesigstheory for under the theory only suits thapede the
diplomatic process should be prohibited.
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influence on the diplomatic process, while prosecutould affect diplomatic relations

between States, whether it was intended or%i6tThis point of view cannot be accepted
in its entirety. It can be argued that in bothilcsuits and criminal prosecutions, the
plaintiff and complainant are not harassing thdafiat but seeking justice for the harm

suffered.

There are three reasons for relying on this theéiyst, a diplomatic agent should be free
to perform the duties of his State. This has tspeats, the degree of immunity given
and the immunity necessary for the performancei®fifplomatic functiort®® Second,

it permits the diplomat to perfornbona fide functions in complete freedom and
independence. However, would this theory stilvakd if he committed crime$%®And
lastly, limiting diplomats’ immunity to official foctions has the effect of repudiating
diplomatic immunity:®®’ These categories were formulated in the 1930isned have
changed since then and although the first andcktsigory, with reference to service and
domestic staff, still apply today, there are dipasawho do not perfornbona fide
functions'®® Furthermore, the last category might promote nit&intenance of the
receiving State’s internal public safety but at #wst of stripping away diplomatic
immunity, even if it is only for private acts, whicdoes not conform to State or
international practic€®™® Practice thus indicates the adequacy and reasoress of
immunity measured in what is necessary for thepeddent performance of the agent.

In other words, it serves a useful purpt%8.

195%BarkerAbuse of Diplomatic Privileges and Immunit226-227 and O’'Neil (1979-1980) F4ilane Law
Review671.

19559 gdonJuridical Basis of Diplomatic Immunity: A Studythe Origin, Growth and Purpose of the Law
(1936) 176 -181. Refer to Bark&buse of Diplomatic Privileges and ImmunitR22.

195%0gdon states that the test is not whether thevaete public, private or professional, but whethes t
exercise of jurisdiction over the agent would ifeez with the performance of his official functionH this
is the case, then it places diplomats above aral law.

19570 gdonJuridical Basis of Diplomaticl76 -181. Refer to Barkekbuse of Diplomatic Privileges and
Immunities222-223.

10583arkerAbuse of Diplomatic Privileges and Immunit223.

1059 hid.

199 pid.
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What is a receiving State to do when a diplomatgeg in activities that go beyond his
functions? The only recourse under the Vienna €ntion is to request the recall of the
diplomat, to declare hirperson non gratato request waiver of immunity, and as a last
resort to end relations between the receiving @mdiiag State$®* It can be argued that
these methods in themselves can affect the diplonpabcess, especially ending the
diplomatic process between Stat®&. So why not limit privileges and immunities of
offenders so they can be dealt with and thus presthve diplomatic process? This
argument is obvious, in that these privileges amohiinities are to benefit the diplomatic
process and not the individual, and committing esnand violent acts does not promote
friendly relations between Stat®> It has further been mentioned that the immunity
granted is for the protection of diplomatic ageatsl the premises. The question to be
asked is whether the protection granted is forevioé against diplomats or protection

against prosecution®*

Regardless of the differences between the reasomsimunity, it has been accepted that
the functional theory is important in order to av@iar and injury. Vattel said that it is a
“necessary instrument” in order to accomplish tludijectives and perform their duties

safely, freely, faithfully and successfufl$f> This necessity has led States to be willing

19833 arkerAbuse of Diplomatic Privileges and Immunit228.
1%%3pid.

1%%yen Article 3 of the Vienna Convention states tila) protecting in the receiving State the interesf
the sending State and of its nationals, within timeits permitted by international law” and “(d)
ascertaining by all lawful means, conditions andre@lepments in the receiving StéteArticle 41 even
goes on to state that a diplomat must respecthall laws and regulations of the receiving State.
Accordingly, where a diplomat abuses his privilegesl immunities, he is not entitled to the benefit
immunity from prosecution in the receiving State¢an effect he has forfeited his rights to immuinit

19%40ver the last couple of decades there has beemcezrased move to greater protection of internalipna
protected persons, including diplomats, as inditdig the International Terrorism: The Protection of
Diplomatic Premises and Personnel, OrganisatioArérican States’ Convention to Prevent and Punish
the Acts of Terrorism Taking the Form of Crimes Agh Persons and Related Extortion that are of
International Significance, European Conventiontms Suppression of Terrorism and the United Nations
Vienna Convention on the Representation of Statd$eir Relations with International Organisations.

19%%0gdonJuridical Basis of Diplomatic Immunity70-171.
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to accept limitations of jurisdiction upon their ovterritory, which has been done for

many decades: this is the reason diplomatic immyures been sanctified by usag®

6.4 Bilateral Treaties

Treaties fulfil a broad range of functions in imational law and cover a variety of
subject matters. A treaty can be definedasititernational agreement between states in
written form and governed by international law, Wier embodied in a single instrument
or in two or more related instruments and whateteparticular designatioh'°®’ They
range from bilateral treaties whereby two Statesisereciprocal rights and obligations
to multilateral treaties, which act as legislationthe international systeM® Bilateral
treaties can help with the expanding of the VieQuavention. The Law of Treaties
Convention is a multilateral treaty of a blend oélification and progressive development
that guides States on the law of treatf88. It is interesting to note that although a State
is not bound by a treaty that it has signed butratfied, it is obliged to refrain from acts
that would defeat the object and purpose of suithady until it has made it clear that its
intention is not to be bound by the tre&t(f

Article 2 of the Convention allows for agreementsevneby two or more States can seek
to establish a relationship amongst themselvesrgedeby international law, and as long

as it is agreed upon, there will be a legal refetiop’®’* A treaty is the main instrument

1056at the same time, States are sovereign enougloruive to accept a diplomat from another State.

1%7Article 2(1)(a). A few comments must be made andkfinition of a treaty. First, it not only apgsito
agreements between States, but also between Statksnternational organisations. Secondly, oral
agreements between state representatives may tegatebligations for States, but they do not dyals
treaties. Thirdly, treaties go by many names, sagtconvention, declaration, charter, covenantt, pac
protocol, act, statute, concordat, exchange of snated memorandum of agreements. Industrial and
economic developments cause States to interactami¢hanother, international communications become
more intimate, and the relations between States gr®ize and become more complex.

1958 avidsonLaw of Treatieg2004) xi.
1% ygardinternational Law328 and Shear&tarke’s International Lavtled (1994) 397.

1079hjid.

07shearetnternational Law397.
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the international community possesses for the p&pof developing international
cooperation, as contracts, leases and settlemewtesrg national law. The object of

treaties is to impose binding obligations on thet&t who are parties to théfi?

It should be borne in mind that a series of tredging down a similar rule may produce
a principle of customary international law to theme effect’”® Treaties include
diplomatic acts, state laws, state juridical decisi and the practice of international
organs. An example is bilateral extradition trestconcluded during the t%entury,
from which general rules have emerged, such aspé#ons accused or convicted of
political offences are not extraditable. Anothrample is bilateral agreements between
States with regard to consular privileges and imities1°’* In addition, a rule in a treaty
originally concluded between a limited number oftigs only may be generalised by
independent acceptant®® Lastly, a treaty may hold significant evidentialue as to
the existence of a rule, which has law by an inddpat process of developméfit® So,

if many States start to conclude treaties that s@imilar to one another, perhaps
combining all of the treaties into a multilatenaddty would be advisable.

The concept of “bilateralisation of multilateralms@ntions” is a novel one, where the

general rules of a multilateral convention are fednto bilateral agreements confirming

W07%sheareidnternational Law399. The binding force of a treaty is the prineipf pacta sunt servandt
carry out the terms of the contract in good faithowever, although this principle is of great imjamice,
nations sometimes do not hold true to their agrewsna the international sphere. Francisco dedviatin
OgdonJuridical Basis of Diplomatic Immunit}68 footnote 7 said thafdr he who enters into a pact of his
own free will, is nevertheless bound thereby. Fadhthat has been said, a corollary may be inferre
namely: that international law has not only thederof a pact and agreement among men, but also the
force of law; for the world as a whole, being iway one single State, has the power to create thafs

are just and fitting for all persons, as are thdesuof international law

10735hearetnternational Law40.
07 pid.

109bid.

19%9pid. In order for treaties to have the ability to lm@ught before UN organs, the treaty needs to be
registered according to article 102 of the UN CérarfThe treaty enters into force in the mannerdatd as
the treaty provides for or as the parties have tietgal. For instance in multilateral treaties @ud come
into force following the receipt of a stipulatedhamber of ratifications or accessions.
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or amplifying the rules of the Conventidf{/ Both the Vienna Convention and the
Consular Convention contain provisions that per@iates to conclude agreements
between themselves to supplement, extend or limivigions in the Conventiort&’®
This means that both Conventions have establishest af minimum standards for the
treatment of diplomatic and consular personnelusTIStates are free to enter into other
agreements’’® An example of a bilateral treaty is the treatyw®en the US and China
signed in 1981 extending full criminal immunity tbembers of consulates and their
families. Another example is between the US anda@a, signed in 1993, extending full
immunity to administrative and technical embassff$t® Even before this, in 1924, a
treaty was signed by Czechoslovakia and Italy wétard to diplomatic immunit?®*

By using this approach and executing agreementseleet themselves, those who fear
diplomatic persecution can continue using the lagién the Vienna Convention, but
more importantly, functional necessity will blossamo a rule of customary international
law, whereby all States will be bound to respeceaments and functional immunit?

It must be noted that any bilateral agreementsreditmto by States will supersede the
Articles stated in the Vienna Convention. Furthera the treaty remains the best, most
versatile means to regulate the conduct of St8fésTherefore, a receiving and a sending
State can enter into a bilateral treaty statinigeas to when automatic waiver can take

place or whether a diplomat, staff and their famsilcan be prosecuted.

07’Shearetnternational Laws6 at footnote 6.

1078 arkhill (1997-1998) 2MHastings International & Comparative Law Revié@6. Refer to Article
47(2)(b) of the Vienna Convention and Article 73¢2Yhe Consular Convention.

1979pid.

198%P arkhill (1997-1998) 2Hastings International & Comparative Law Revib#6-577.

1%8}ogdonJuridical Basis of Diplomatic Immuni00.

1%82\jaginnis “Limiting Diplomatic Immunity: Lessons Lesed from the 1946 Convention on the
Privileges and Immunities of the United Nations0Q2-2003) 28rooklyn Journal of International Law
1022. In addition, this concept will allow Stateschoose how their personnel will be treated aod h

foreign representatives will be treated within thmrders.

1%8Pavidson Law of Treatiesxi. Treaties have been described as tbenfent that holds the world
community togeth&r
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There have been no disagreements among the interalatommunity members on the
use of bilateral treaties with regard to consulamunities. If this is the case, why do
they not use these treaties to restrict diplonatixileges and immunities? For instance,
the US, UK and South Africa could have bilaterabtres with countries they know have
abused their immunity and go even further by lingtithe size of those countries’

mission.

6.5. Proposal for a Permanent International Diploma  tic Criminal
Court

The proposal for a Permanent International Diplaen@riminal Court foresaw a court
with compulsory jurisdiction over alleged criminaicts committed by individual
diplomats'®* It would provide an acceptable means of adjuitigabffences arising
under the scope of diplomatic immunif{/> It would be formed through an amendment
to the Vienna Convention allowing its creation. eTtourt would have the power to
impose fines and imprison diplomats. With the dswpof the Court, through a staff of
attorneys attached to the Court to play both praee@nd accused, the likelihood of the
receiving State obstructing discovery is diminish®8 The Court's members would
consist of legal experts from States party to theradment and will be selected in a
manner that avoids geographical or cultural bi&s Furthermore, members would not sit
on any case involving suspects with whom the membbare citizenship, and likewise

with members of the offended State. A staff ofeisigators attached to the Court would

19%84Compulsory jurisdiction is needed to prevent then€from becoming a political instrument of States.
Anything less would render the Court redundant.

1983\right (1987) SBoston University International Law Journhs.
1989/right (1987) 5Boston University International Law Journa86. This will preserve the neutrality of
the Court and the prosecutorial staff would posskssretion to dismiss charges against the suspecte

diplomat if there was insufficient evidence.

1%79hid. There may even be the use of juries to coneitiatfair adjudication and help offset possible
conflict of interest.
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conduct discovery of evidence, thereby reducing emyflict between the sending and
receiving State$?®®

In addition, the Court would be responsible for #mministration of its own penal
facilities }°® This means that the Court will have the discretmimpose monetary fines
as sentences. Each State would be obliged toecesdt replenish individual accounts.
Judgments would then be executed against the dmiéadState account and transferred
into the victim’s State accoufit’® The Court would also possess the power to impriso
diplomats. Threat of imprisonment generally deteiminal acts®* The Court would
administer and own its own system of penal fae#iti which would be accorded
international organisation status similar to tHadl agencies®®? The initial arrest of a
diplomat would be made by the police force in theerving State under the watchful eye
of an impartial third State. This would furthersere that the receiving State does not
abuse its privilege to enter the embassy while gh@imiolable. Custody of the accused
diplomat would be given to officials of the Courpgnal system as soon as possitie.
Rules of discovery, procedure and evidence woulfbbeed before the start of the Court
operation using common regulations between theouarBtates’ civil and penal codes.
The Anglo-American concept of “beyond a reasonalalebt” would be adopted as the

standard onus of proof, to ensure a fair inquisitgrocedure®®

1988 rright (1987) 5Boston University International Law Journdl86 and Ross (1989) American
University Journal of International Law & Polic§95. These staff will be accorded immunity from the
receiving State’s jurisdiction to the extent ofittedficial capacity.

19%8%Barker Abuse of Diplomatic Privileges and Immunities3 and Goodman “Reciprocity as a Means of
Curtailing Diplomatic Immunity Abuse in the Unitegtates: The United States Needs to Play Hardball”
(1988-1989) 11 Huston Journal of International Lath95.

1999prright (1987) 5 Boston University International Law Journal87. This notion provides for
compensation without interfering in the economyhef State. The use of accounts, furthermore, eéites
enforcement difficulties arising out of legal judgnts against individuals whose assets might bertikyo
the reach of attachment in the receiving State.

199 pid.

1993nright (1987) 5Boston University International Law JournaB7-188. Such facilities would lighten
fears of biased treatment of inmates and avoidutispbetween States over place of imprisonment.

1993nright (1987) SBoston University International Law Journa88.

1994\rright (1987) SBoston University International Law Journa6, at footnote 54.
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The advantages of such a Court are twofold. Firstlg Court would operate free from
potential bias of local proceedings and secondllg,se of a court outside of a bilateral
agreement excludes the possible termination ofodiglic relations between the two
nations in extreme cas&S> While this notion seems like an attractive optibtas been
considered to be unworkable, as a result of thécdify of obtaining evidence and
ensuring the securing of witnesses and costs. Magpertantly, it would undermine the
rationale of diplomatic privileges and immuniti@s® A practical difficulty relates to the
method of bringing a case before the court. TharCwmould initiate process against an
individual diplomat only upon receipt of a complkainrom the receiving State, which
would be required to be filed simultaneously witie @rrest of the individuaf®’ This
means that the officials of the receiving State tmagke an arrest, and by doing so, it
would constitute a clear infringement of the inaality of the person of the diplomatic
agent®® Finally, the Permanent International Diplomatiin@nal Court would only be

a court with criminal jurisdiction, thus ignoringe aspect of civil and administrative law
abuses®® A further problem with this proposal is that ewaough there is an element
of deterrence present in prosecuting diplomats wthmmit crimes, there are instances
when this form of deterrence will not succeed, esdy when a diplomat is so intent on

carrying out a violent crime that he is willinggacrifice his own lifd**

199%G00dman (1988-1989) 11ddston Journal of International Lad95-196 and Ross (1989)Mnerican
University Journal of International Law & Polic}95.

199Barker Abuse of Diplomatic Privileges and ImmunitiEs5. It could also be argued that although the
ICC and ICJ are independent and considered suctessit many States adhere to their rulings and
decisions. They are considered courts withouhte@ne proponent of the Court has however suggeste
that it would have been possible under such a sydte have arrested and prosecuted the diplomat
responsible for the shooting of WPC Fletcher. Whatot addressed is the difficulty of identifyitige
diplomat who carried out the shooting. To identifie shooter would depend on testimonies of those
persons inside the Libyan People Bureau and theapibity of those persons identifying the gunmanas
strong. In addition, even if identified, obtainiagonviction against him would be difficult.

199BarkerAbuse of Diplomatic Privileges and Immunities4.
1099 g,

1099 hid.

109 right (1987) 5Boston University International Law JournaB9. This proposal would have worked
in the Fletcher shooting incident. The Libyan’ple Bureau might have thought twice before firintp

the crowd of demonstrators if they knew they ccaddprosecuted. Even if they did fire, the Britgilice
would have been able to apply for a warrant andchethe Bureau and arrest the diplomats in theemies

of a third party State. The diplomat would haveegred in the Permanent International Diplomatic
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Another problem is with reference to the accodtfts. |t is a good idea to have such a
system in place, but what would be the result &t do not cooperate by paying money
into the accounts? It could result in whicheveat&tpays more money controlling the
Court. Further, who or what would be the watchdegr the Court and review its
rulings, and would it be free to decide on evenyg?i Where will the penal facility be
situated and with what system? All these questiomsld pose major problem¥?
Another problem with this Court relates to what ambdose substantive law would
apply™® For instance, a crime committed in the US mightt Ine a crime in Iraq. A
single body of international law would be reasoeatlit not possible or practical. The
same standard of proof and punishment would havéetogiven to all diplomats

committing crimes%*

It has been suggested that the International Cah@ourt (ICC) should have jurisdiction
over diplomatic criminal jurisdiction and not bemited to genocide, crimes against
humanity and serious violations of the laws andiaus applicable to armed conflict.
However, the problem with this suggestion is thatCC deals with large-scale conflicts
and acts, like the incidents in Rwanda and Yugads)aather than acts committed by
diplomats'®® Wirth states that the practice of granting imnyiis necessary to ensure
the maintenance of international peace. He furtheserts that they should even be

granted immunity againstbre crime prosecutidrunless waived!®® Thus, the court

Criminal Court and if found guilty would have besentenced to prison and the Fletcher family would
have felt a sense of justice for the death of tHairghter.

10 hig.

1192 5ee Shapiro “Foreign Relations Law: Modern Develepts in Diplomatic Immunity” (1989\nnual
Survey of American La297.

0% arkhill (1997-1998) 2Hastings International & Comparative Law Revi6@g.
H0piq.

0% arkhill (1997-1998) 2Hastings International & Comparative Law Revié@3 and Bekou and Cryer
The International Criminal Cour€2004) xvi. It can be argued that Ayree’s serges could constitute
acts against humanity but would not interest thartcolt has also been suggested that the ICJ é@ as a
possibility to adjudicate cases. However, the ¥2% created to decide on civil cases and not calmin
disputes.

H109yirth “Immunities, Related Problems, and Article 88the Rome StatuteO Bekou and R Cryer (ed)
The International Criminal Court2004) 348.
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cannot be successful if no evidence can be usembumt or the diplomat cannot be
brought before court. The ICC will then be vievaed'a giant without arms and legs’ and

hence not effectivét®’

In order to predict the success of the Permaneetriational Diplomatic Criminal Court,

the success of the ICJ should be considered. Tnfeoement mechanisms for ICJ
decisions are important in considering compliandé ¥CJ decisions. The availability of

effective enforcement mechanisms will generallyab®@rcumstance inducing compliance
and in international law, adjudication is frequgndescribed as weak for its lack of
enforcement mechanism®? The ICJ has a special role to play in unifying th
international legal system, yet budgetary constsalny the UN have weakened the
|CJ.1109

A good example of the ICJ’s success is the Tehrastddje incident. In the Tehran case,
Iran was invited to participate in the Security @ailis discussions and initially indicated
that it would accept the invitation, but when thettar was debated, the Iranian
representative was abséht’ Even when the matter appeared before the 1Cd,vies
not present to defend their case. Furthermoreroappately eight months after the
judgment of the ICJ the hostages were not releds&dwith this in mind, if a party is
not present to resolve the dispute, then how walle Permanent International
Diplomatic Criminal Court be successful? Even whes hostages were released, it has

been argued that they were not released as a adsthie ICJ judgment, but rather that

110%Bekou and Cryemternational Criminal Courtviii.
1% chulteCompliance with Decisions of the International Coafr Justic(2004) 36-37.

10%Charney “The Impact of the International Legal 8ystof the Growth of International Courts and
Tribunals” (1998-1999) 31New York University Journal of International Law Rolitics703 and
Kingsbury “Foreword: Is the Proliferation of Intetional Courts and Tribunals a Systemic Problem?”
(1998-1999) 3New York University Journal of International LawRlitics 693.

1195 chulteCompliance with Decisions of the International Coof Justicel64-165. Article 94(2) of the
UN Charter states that if any party does not compily ICJ decisions, it may seek recourse from the
Security Council, which can make recommendationdemide upon measures to be taken to give effect to
the judgment.

HschulteCompliance with Decisions of the International QoafrJusticel 69.
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negotiations were conducted and were succeSsfulThere have been several instances
of non-compliance with ICJ judgments and as a teduhe superiority of the court it has

little to say on the success of the proposed DiglicrCourt'**3

For the last two decades, a variety of tribunald eourts have come into existence in
order to deal with various international problefh. With so many courts and tribunals
available, some problems have arisen. One proiddhmat there are inevitably different
outcomes in different forumis>® The very essence of law is that like cases mast b
treated alike and, should there be too many cothrés|egitimacy of international law
could be at risk™® Furthermore, it could lead to overlapping juréitin. So, for
instance, the ICJ has already dealt with the Tehomtage case and thus is a valid court
to try international disputes. With the formati@i the Permanent International
Diplomatic Criminal Court there will be two courtsaving jurisdiction to resolve
diplomatic dispute$™’ The range of problems arising from this is laagel somewhat
chaotic and thus could lead to injusti¢® Another problem is that the connection
between international courts and tribunals andonatilaw and their institutions will be
affected, which in turn will impact on State sovgney and divide nations even

further!*'® A strength of having many international courtstritsunals is that it allows

H125chulteCompliance with Decisions of the International QoafrJusticel 71.

1130ther non-compliance judgments refer to the Nicasagpse, where not even the Security Council dealt
with the matter and theaGrandcase where Walter LaGrand was executed despitiCthallowing for a
stay in execution. For more on the judgments referSchulte Compliance with Decisions of the
International Court of Justicd84 and 253. It must be stated, though, that élwengh compliance has
occurred in several instances it does not mearthkaCJ is a complete failure. The problem occlurs to

the nature and importance of the cases that havieeem complied with.

14T hese include the World Trade Organization systeternational Tribunal for the Law of the Sea, UN

Compensation Committee, World Bank InspectionalePand its Asian and Inter-American Development
Bank counterparts, North American Free Trade Ages@mAredean and Mercosur System, the ICC,
African Court of Human and Peoples Rights, to nanfiew.

H1Xingsbury (1998-1999) 3Mew York University Journal of International LawRlitics 682.

8%Charney (1998-1999) 3ew York University Journal of International LawRlitics 699.

MEor examples of overlapping of jurisdictions referkingsbury (1998-1999) 3New York University
Journal of International Law & Politics683.

118 ingsbury (1998-1999) 3Mew York University Journal of International LawRlitics 683 and 685.

MXingsbury (1998-1999) 3Mew York University Journal of International LawRlitics 694-695.
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for a degree of experimentation and explorationjctvhin turn could lead to the

improvement of international laiv*

6.6 Conclusion

The various methods suggested do not completelye gbk problem of abuse, but could
help reduce the frequency of abuse. Reductionpbdmiatic immunity does not interfere
with the diplomatic process, nor does it affect toacept of functional necessity. The
main weakness of the Vienna Convention is its failio provide an adequate deterrent
against violent condudt?! as a result of the wide scope of immunity givemliglomats
and the erroneous application of the functionalessity theory. The primary difficulty
in amending the Vienna Convention would be proautime parties’ agreement to the
amendments and giving effect to thélff. Even super powers like the US and the UK
have expressed reservations and they are the mmurbrat are mostly affected by
diplomatic abusé'*

As long as there are independent sovereign Stdtese will always be a need for a
strong functional dependence on diplomatic prieegand immunities** These

immunities have enabled diplomats to work abrodth weace of mind when performing
difficult tasks in sometimes hostile Staté€. The law of diplomatic privileges and
immunities is required to balance the risk thatafipats will be able to hide behind the
cloak of diplomatic immunity against the risk tithe receiving State will harass and
oppress such personréf® Functional necessity aims not only at allowing ihdividual

2% harney (1998-1999) Aew York University Journal of International LawRlitics 700.
H2Ypid.,

125hearetnternational Law426.

UZAnright (1987) SBoston University International Law Journ210.
H124\icClanaharDiplomatic Immunityl84.

12hid.

128 arkerAbuse of Diplomatic Privileges and Immunitiil..
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diplomat to function freely and effectively, busalensuring the efficient functioning of
the diplomatic process as a whole, which requinestillest protection be given to every
individual, even if he goes beyond his functldfl. Thus the only remedies made
available by the Vienna Convention are adequateugimao deal with the present

problems of abus&?®

Although there are few instances of Conventionsctviimit diplomatic immunity, there

is nothing in the law of nations preventing Stdtesn entering into bilateral treaties to
restrict immunity prescribed by international I&%%’ Bilateral treaties are the better
option and should be applied by countries in otdefind suitable degrees of immunity
between diplomatic personnel and their familiesurtfiermore, it would be open to the
States to form written agreements that suit thgtodhatic needs and adhere to them.
The Permanent International Diplomatic Criminal @qaromises to be a good initiative.

However, it could have the effect of the ICC and Mhere Court rulings and findings
will not be taken seriously and powerful States gt ignore them. Furthermore, it
requires an amendment to the Vienna Conventionglwlas already indicated above, is

problematic.

The law of diplomatic immunity must conform to siands which society approves of
otherwise people cannot be expected to obEY‘itHowever, it seems that States are not
willing to take that leap into further limiting imumnity. For instance, if diplomatic
immunity is not abused, public opinion may suppbet privileges, but this would not be
the case if diplomats constantly abuse their rigim$ position. It thus all depends upon
the ability of each State to respect the interebtsthers. In addition, all these proposals

and solutions to curb abuses have the danger @timegeciprocity, thus hindering the

H2BarkerAbuse of Diplomatic Privileges and Immunit242.

128 1cClanaharDiplomatic Immunityl 76 and Hickey Jnr and Fisch (1989-1990H4&istings Law Journal
374375 and 379-380.

12%9gdonJuridical Basis of Diplomatic Immuniti99.

13 gdonJuridical Basis of Diplomatic Immunit@12. Even theorists like Aquinas, Kant, Savigmg a
Vinogradoff agree with this comment.
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diplomatic proces$**! The State that wants to curtail immunity to tixéeat that it no
longer protects diplomats and their functions nbesprepared to destroy the freedom of

intercourse between two friendly nation&

13I5hapiro (1989Annual Survey of American La294.

1320gdonJuridical Basis of Diplomatic Immuni08.
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CHAPTER 7
CONCLUSION

“As states are notional rather than flesh-and-blopersons, they cannot communicate in the manner of
individuals, but must do so through representaliveman persons.”
J Hoffmart'®

Diplomatic immunity is one of the earliest prin@plof international law, dating back to
antiquity. Its development was due to variousadcinctions and bonds between States.
The main bonds ensuring immunity and privilegesemaligion, culture and language.
The Roman ideas and habits of immunity have beem\fiestablished and have formed
the basis of modern practices. Immunity was baseadatural law making diplomats
sacred and, as Alciati saidlime and seasons, come and go, but the Roman system
remains in all its splendour and greatness — as dheients said, it is a work of the
eternal gods '3 By the Middle Ages, immunity for all diplomats isted in most
countries, but unlike today they were not immune &ots committed during their

mission.

The establishment of resident embassies was thesgenf modern diplomacy and
crystallised three theories that influenced thénatle for diplomatic immunity. These
theories are exterritoriality, personal represembat and functional necessity.
Exterritoriality worked around the concept that #mbassy was not part of the receiving
State but was the property of the sending Statey dkimes committed against or by the
members of that embassy could not be lawfully prots in the receiving State. This
theory soon developed and included not only the amsyg but the residence of the
ambassador, and was then extended to his staffaamty. The personal representation
theory was a favourite theory in the early develepmof diplomatic immunity. The
basis of this theory was that diplomats receivedhumity as if they were the foreign

sovereign. This was out of respect and avoidedfamy of conflict. The last and most

133 offman “Reconstructing Diplomacy” (2003)Bxitish Journal of Politics and International Reians
526.

3% rey and FreyThe History of Diplomatic Immunif1999) 120.
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important theory is based on the idea that immuisityecessary and recognised for the
efficient functioning of the diplomat. This theory incorporated in to the Vienna
Convention as the dominant theory. However, du¢h® position and status of the
diplomat, the personal representation theory is edflected, although not so obviously.
Diplomats have been given a unique internatiorgallstatus so they can represent their

country without fear of intimidation, interferenaad reprisal.

There have been several attempts to codify customactice of diplomatic immunity;
however the Vienna Convention in 1961 finally mast¢o gain over 150 signatories to
agree to 55 Articles on Diplomatic Relations. TRisnvention ensured only that the
functional necessity theory is prominent and thanunity would be granted in order to
protect the functions of the diplomat and ensurecbeld perform them free from
interference. Furthermore, it limited absolute iomty, especially with regard to civil
matters and classified diplomats according to tledficial functions. These changes
helped decrease immunity for civil jurisdiction, tbleft it absolute for criminal

jurisdiction.

Although the Vienna Convention can be considergdal source of international law it
is evident that there are still practical diffigelf in implementing it. The embassy is
protected against entry by the receiving State ianthe perfect instrument to harbour
terrorists and criminal offenders. Diplomatic bags one of the main areas of abuse.
Since there is nothing in the Vienna Conventiomeigulate the use of diplomatic bags,
diplomats smuggle anything, from drugs to peoptethem. Personal inviolability of
diplomats has two aspects, one in that they cabaatetained or arrested; and the other
that they cannot be prosecuted in a court of l&ith this type of immunity, diplomats,
staff and families can murder, rape, assault orroitrtraffic offences and in most cases
not be punished at all, leaving the victim or thetim’s family with no sense of justice.

It seems that the Vienna Convention allows for stmegned licence for diplomats, staff
and their families to do what they want without sequences. This has been evident in

the numerous examples provided.
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The Vienna Convention does offer some remedieddte§ The main remedies are to
waive immunity, to declare an offendeersona non gratato prosecute the diplomat in
the Sending State, and to break diplomatic tied whte offending country. These
remedies have not been successful in limiting ¢erdeg abuse. Waiver is hardly used,
and when it is used, it is due to some politicadsmns. States also rarely declare
offendersperson non gratand when they do, it is due to the fact that waivas not
granted. Trying to prosecute the offender in thieding State is difficult and expensive.
Furthermore, this type of remedy is more effectiveivil cases rather than in criminal
ones. One of the reasons is that a crime in oonatopmight not be a crime in another.
Breaking diplomatic ties is effective in ensuringmbers from the receiving State never
break the law again, but this is a drastic meaaae will complicate and strain future
relations between States even further.

Diplomatic immunity is primarily dependent on rewpity. Every State has a right to
send and receive representatives. No State igeuablio send or receive diplomats,
although it is natural to do so, resulting in eBsdiing a reciprocal duty of respect. At
the same time, the sending State has a duty toetteving State to employ credible
people to represent their country. It must ensiuae the family members strictly adhere
to local laws. Reciprocity is self-enforcing, imat States will think before acting against
diplomats because their own representatives willudeerable in the foreign State. The
unilateral removal of criminal immunity puts diplats at risk. Nevertheless, this does

not stop foreign representatives and their famitiesn abusing their immunity.

The UK and US have attempted to provide a solutiothe abuses. The UK has the
Diplomatic Privileges Act, the US has the Diplomd®elations Act and South Africa has
the Diplomatic Immunities and Privileges Act. Allese laws give effect to the Vienna
Convention and compel diplomats to have insuradehough this is a possible measure
of ensuring some form of liability, there is sttlbncern as to whether or not diplomats
allow their insurance to lapse, leaving no recaurbeaddition, this measure applies in

most cases only to civil suits.
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The UK identified five areas of the Vienna Conventiwhere a stricter policy should
apply. Firstly, diplomats and staff should be sifisd into the appropriate categories and
there needs to be clarity about who falls into tiedinition of ‘family’, in order to
determine what immunity they are entitled to. Tikigssential in order for the receiving
State to know whether they can prosecute an offemieadhere to the Vienna
Convention. Secondly, two proposals were consdlareorder to limit the size of the
mission. The first, which was not viable, was tapose ceilings on the size of all
missions. The second option, which is more praktis to limit missions according to
their relations to the sending State. The expansiodiplomatic networks meant an
increase in staff, thus leading to more people witmunity, which in turn means more
possibilities of abuse. Within this technologiade, the size of a mission can be
guestioned. Governments have a right to limitdize of a mission as in accordance with
Article 11. The use of communication is designedugment information flows between
governments and not to displace™ft The flow of information discharges
responsibilities more quickly, more securely andrencheaply**® The telephone is
personal and affords immediate respol&é.While there is a disadvantage in that there
is an absence of human contact, this can be eagdycome through the use of the
Internet and video conferencing. This method isoahisticated and mostly secure
method of presenting visual images and audio ressdf*® So with these forms of
telecommunications, why not limit the size of a $res to the most important diplomats
and staff? This, in turn, lowers the number ofspas with immunity, including their
families. Thirdly, diplomatic bags, which are ookthe major areas of abuse, can be
scanned or searched by specially trained dogsdardo identify illegal items that are
being smuggled. Bags that are not permitted toopened in the presence of a

representative will be sent back to the sendingeStAdding the extra measures further

13Meerts “The Changing Nature of Diplomatic Negotati J Marshall (ed)nnovation in Diplomatic
Practice(1999) 144.

113BerridgeDiplomacy: Theory and Practic@005) 93.
"37pid. Unlike written messages that are usually drafftedomeone else. For the use of the telephone as
a superior form of communication, refer to Berridggmlomacy 93 on The White House-10 Downing

Street ‘hot line’: the Turkish invasion of Cyprusi974, and the Reagan-Assad exchange to name a few

1138erridgeDiplomacy: Theory and Practic@005) 99 and 103. In this way, one can asceegigrson’s
facial expression, tone of voice and body language.
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provides a form of deterrence against smugglingteshs into the receiving State that
eventually could lead to a breakdown in State adigon. Finally, immunity from

jurisdiction was resolved by stating that the Viar@onvention should be strictly applied
and the remedies be implemented more. Despiteithssunclear as to how this would

be successfully implemented.

The US, on the other hand, proposed a form of cosgien for damages resulting from
motor vehicle accidents with the Solarz Bill. Howeg the proposed fund had too many
difficulties in implementation and enforcement, airesulted in its ultimate rejection.
A suggestion to prosecute diplomats when committsggious criminal acts was
considered in the Senate Bill No. S.1437. HoweNavas not adopted as a result of the
nature of removing immunity unilaterally, which ¢dwnegatively affect US diplomats
abroad. A more successful endeavour was the inmgsi@tion of the restrictive theory
after the Abisinito affair, which would not impagh US diplomats in foreign countries.
It would be interesting to see if the US would tlge method again when the need arises,
since there has not been another incident whevastused. Other suggestions concerned
traffic violations, and the point system was intodd to prevent diplomats, staff and
their families from driving while under the influeror driving recklessly. The US,

though, has not provided any other suggestiongabwlith other criminal abuses.

South Africa has various laws dating from 1932 el with diplomatic immunity and

privileges. It appears that South Africa has redltdwith immunity in depth, leading to
the assumption that foreign diplomats and Southcafr diplomats obey the applicable
local law. However, with the new democratic disgaion, international law features
more prominently in national law and judicial déarss, which is an important start. Yet,
South African legislation protects diplomats fromyaform of suit or prosecution.

Allowing for such protection impliedly consentsany behaviour by the diplomat. This,

in turn is, problematic.

In the attempt to combat diplomatic abuses theke Heeen attempts by legal scholars

and legislators to solve the problem; however, dt lbeen stated that much of the
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discussion is purely acadenti¢® For instance, if the Vienna Convention is amenited
could limit criminal jurisdiction as it does ciyilrisdiction. It can further limit immunity
to official acts only and gives the power to thertdo decide what an official function is
and what it is not. If it can be decided in normiglrious liability suits, then why not in
diplomatic cases? It is a well-established condtleat immunity is not for the personal
benefit of the individual, but for the efficientrfation. Diplomatic bags can be limited to
standard sizes and even a list of items can bepted of what may be imported in a bag.
There should be no difficulty in limiting immunityln order to solve the problem of
abuse, the international community must weigh #fetg of diplomats against the desire
to hold offending diplomats, staff and familiespessible for their criminal acts. Once
this has been done, a final decision must be madeadhered to. However, amending
the Vienna Convention would be difficult, primaribecause assembling all signatories
would be daunting, which does not seem a good dnoegson. If abuse of diplomatic
immunity is a big problem as it appears to be, tBtates need to take the leap of

amending the Vienna Convention.

Since necessity compelled the recognition of diglbenimmunity, it cannot be seen as a
temporary phenomenon. It will always exist, whasreand wherever States wish to
communicate with each other. As long as indepen8¢stes exist, the necessity for
diplomatic immunity will continue to exist. Addinally, diplomats have a special
position. Some work in extreme conditions and salipomats, their families and
embassies are constant targets terrorism and viateactks. When incidents like these
occur it reinforces the need to hold privileges anchunities and prevent such attacks.
Immunity together with reciprocity ensures thatieas diplomats, staff and their families
are protected in the receiving and sending Staié® fact that States have continued to
recognise such privileges and immunities indictibas their protection and necessity to
perform is superior to the national law of the relcgy State. However, this should not be
the case. Diplomatic immunity rationale is notyobased on theoretical dominance, but
rather on political motives and courtesy. Thusftlmetional necessity theory will remain

and provides a strong case for the existence ofuiniy

3% eaton “Does the Fifth Amendment Takings Clause d4ae Relief for Victims of Diplomatic
Immunity Abuse?” (1989-1990) JHastings Constitutional Law Quarter69.
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The use of bilateral treaties is a safe optionlifaiting immunities with the consent of
both States. Since the UK and US have a high degfrabuse, a bilateral treaty could be
implemented between States that have a tenden@buge their immunities. The
disadvantage is that UK and US diplomats abroaddvalgo have limited immunity and
could be subject to harassment. The proposal Rermanent Diplomatic Criminal Court
is a solution but also has many problems. The nsaunes are bringing a diplomat before
the court and enforcing the court’s decision. Otimeernational courts and tribunals
experience problems with enforcement, which leadthé question of enforceability of
this diplomatic court. A further problem is thdtetVienna Convention is not a legal
system, but merely a set of rules. In all legatems, legal rules can only be successful
in their application, and it could be challengiiog the court as to which law, convention,

treaty or practice to apply.

Although the statistics indicate that diplomatiane is not very high, there is no
justification for a diplomat, staff and his famtly commit any form of crime or be above
the law. Not even presidents are above the lawh@e can it be justified that the
diplomat’s status is so privileged? Their crimirt@haviour cannot be ignored or
accepted as part of their official acts. A crimseaicrime, whether you are an ordinary
citizen, a president or a diplomat. If a diplondtes not obey local laws he is not
performing his functions and thus cannot be comstil@bona fidediplomat; thus he
should be punished like any common criminal. Téwe bn diplomatic immunity is a
product of past customary practices, and althowagt practices cannot be changed, the

present statesmen can help determine future peactic

Removing the cloak of immunity is not the solutionthe problem of abuse. It must be
remembered that a State is both a sending andeaireg State. As a sending State it
would want its representatives to be protectedrawe@ broad privileges and immunities,
but as a receiving State it would be more inclinedimit privileges and immunities.

There is a need to limit the criminal immunity apldmats, staff and their families.

They should not be above the law and the internaticommunity must acknowledge
this, decide on the best method of reducing themunity, take decisive measures and
firmly implement them. The international communstyould take a firm stance against
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“protected” individuals who flaunt their rights amilil liberties to those around them.
However, realistically, some diplomatic immunitydaprotection against prosecution for

crimes committed will probably remain.
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