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REFUGEES, EUROPE, CAMPS/STATE OF EXCEPTION:
“INTO THE ZONE”, THE EUROPEAN UNION AND
EXTRATERRITORIAL PROCESSING OF MIGRANTS,
REFUGEES, AND ASYLUM-SEEKERS (THEORIES AND
PRACTICE)
Carl Levy*

1. Introduction
In previous papers and publications, I have examined the extent to which a
liberal democratic asylum and refugee regime, based on adherence to the 1951
Convention Relating to the Status of Refugees (Refugee Convention), has been
undermined in the European Union (EU).1 In an article published in 2005,
*
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This article outlines the debate over extraterritorial processing in the European Union
(EU) from the Treaty of Amsterdam (1997) to the Treaty of Lisbon (2009). It will
briefly outline the historical precedents, the evolution of policy within the EU, and
the role of other models (Australian, American, etc.). This article emphasizes the
contested understandings of how these zones might be manifested in practice. It uses
evidence from the political history and policy-making of the EU to question Giorgio
Agamben’s concept of the state of exception. In fact, the promotion of extraterritorial
zones was not merely sold as necessary, if unfortunate, choices. Likewise, the more
sinister interpretation of these zones as a regression from the Liberal State to the
universe of camps failed accurately to capture what was happening in reality. Firstly,
supranational extraterritorial processing was beyond the constitutional or political
capacity of the EU. Secondly, at times, the unintended consequences might have led to
a liberalization of so-called “ Fortress Europe” and caused certain politicians to
become disenchanted precisely because the proposed form of extraterritorial processing
threatened to institute a rigorous form of burden sharing.
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Fortress Europe?”, Journal of Contemporary European Research, 5(2), 2009, 207–24; C. Kaunert, “Liberty
versus security? EU asylum policy and the European Commission”, Journal of Contemporary European
Research, 5(2), 2009, 148–70.
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compromised as a result. See, D. Styan, “Security of Africans beyond borders: Migration, remittances and
London’s transnational entrepreneurs”, International Affairs, 83(6), 2007, 1171–91; S. Lavenex and R. Kunz,
“The migration-development nexus in EU external relations”, European Integration, 30(3), 2008, 439–57;
M.-H. Chou, “The Migration-Development Nexus, the European Union and circular migration”, Paper
presented at the ISA-ABRI Joint International Meeting Diversity and Inequality in World Politics, Rio de
Janeiro, 22–24 Jul. 2009.

Downloaded from rsq.oxfordjournals.org by guest on September 27, 2010

I argued that the after-shocks of 9/11 and the effects of the rise of Far Right
parties were still uncertain.2 In 2010, European politicians at the senior level
were still defending the 1951 Refugee Convention in the EU. It served and still
serves as a benchmark of their democratic liberalism.3
This article covers the period from the Tampere Inter-Governmental
Conference (IGC) of 1999 to the Stockholm IGC of 2009 and examines the
discussions and debates on creating extraterritorial processing camps for migrants, refugees, and asylum-seekers. The debate over extraterritorial processing
has witnessed the same struggle between restrictive policy or avoidance strategies,
and the legal and moral imperatives to carry out the obligations of the 1951
Refugee Convention that I observed in my earlier work. In the past decade,
however, this has been filtered through three policy paradigms: the security–
migration nexus, the migration–development nexus, and the asylum–migration
nexus.
The security–migration nexus is associated with the debates over the extent
to which 9/11 had a direct effect on the EU asylum and refugee regime. A direct
effect is now largely discounted by much scholarship, although the debate is still
raging about what type of security discourse and policy affects migration policy
in the EU.4 On the other hand, by 2010, the migration–development5 and
asylum–migration nexuses have become predominant in the rhetoric and
policy of the EU and its Member States.
The issue of extraterritorial processing/zones raises four themes. Space
constraint precludes full discussion in this article. However, I signal them and
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subsequently address some related aspects. Firstly, there is the historical record:
the mapping of longer trends stretching back to the 1980s or, as Virginie
Guiraudon argues, to the late nineteenth century.6 Thus, one could track a
tradition from Ellis Island to anomalous airport zones or even designated hotel
rooms in the 1990s and 2000s. Or, from the 1990s to the present, this thread
could be traced from the so-called safe areas in the Yugoslav Wars of Succession in
the 1990s7 and the farming out of security to the private sector and away from
borders (airline check of visas, etc.). In short, such a process would reveal the
evolution of a new regime of neo-refoulement.8 Here, the interest of geographers
has been aroused and, thus, the roles of offshore sites of detention, deportation,
screening, and admission have become an object of comparative study.9
Secondly, there is the evolution of a specific policy on extraterritorialization,
which can be traced from the Austrian Presidency paper of 1998, the camps
outside Kosovo during 1999, and the Tampere IGC later that year to the
Thessaloniki IGC (2003), onwards to the effects of the Lisbon Treaty (2009)
and the Stockholm IGC (2009). Although there was a sharpening of tone from
the liberal spirit of Tampere to the more security-conscious Hague programme,10
EU supranational stewardship appeared to be stymied or at least sidelined after
2004–05.11 From 2005 to 2010, the advancement of extraterritorial zones
became bi- or multilateral projects of various constellations of Member States
and partners in the European Neighbourhood or amongst South Saharan African
countries.12 The EU held the ring through a process of supranational
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intergovernmentalism,13 namely the use of agencies such as Frontex14 and the more
recent European Asylum Support Organization (EASO),15 the open method of
coordination, and other variations on soft law.16 This approach was used rather
than a formalized communitarian method, which was politically and legally more
difficult to accomplish, especially since there was and still is no compulsory system
of burden sharing amongst Member States. Further, it was not clear to what extent
Member States were responsible under various European and international legal
instruments for the well-being of deterred asylum-seekers or detained migrants
outside the formal borders of the EU.
Thirdly, there is the complex story of policy transfer, policy imitation, and
policy construction to Europe, of the United States’ Caribbean policy of interdiction on the high seas and Australia’s Pacific Plan to Europe, the subject of
several in-depth comparative analyses in the past decade.17 Of especial interest is
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the identification of individuals and bureaucracies, which transferred models of
extraterritorialization and interdiction into the EU at the very point when the
public liberal face of Europe deplored them. At various times, different Member
States (Austria, Denmark, the United Kingdom (UK), the Netherlands,
Germany, and Italy) acted as policy entrepreneurs in formal and informal discussions surrounding the European Council meetings from 1998 to 2005.
In order to understand this, studies of policy transfer or mimesis are linked
to the growing literature on the formation of migration regimes and the epistemic and normative communities which manage them.18 The use of the
methods advanced in this literature demonstrates that attempts to sell a
full-fledged policy of extraterritorialization were not unilateral and certainly
not very successful. Indeed, its partisans amongst the Member States, the
European Commission and even the United Nations High Commission for
Refugees (UNHCR) were schizophrenic, with different players and indeed key
individuals (Otto Schily, for example) revealing a good deal of mental and moral
confusion. On the other hand, from the late 1990s to at least 2003, the UK and
Denmark were consistent supporters of extraterritorial processing. From Jack
Straw to David Blunkett, the UK brought the argument back to the table
even when other players would have preferred to sideline it.19
Meanwhile, the very idea of disavowing the 1951 Refugee Convention was
advanced by the Austrians in 1998 and later by the British. Both attempts were
unsuccessful. When we look back from the vantage point of 2010, the 1951
Convention is now enshrined in EU law and in EU legal space through the
Lisbon Treaty.20 This raises issues about the limits of neo-refoulement in the face
of the realities of global migration on the one hand (the asylum–migration nexus
or mixed flows21), and the self-constructed normative image of the EU, the
embedded liberalism of European political culture, on the other.22 Thus, a
fourth part of this article links up to a much broader discussion of the concepts
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of the state of exception and the camp, and the state of the refugee being physical
embodiment of them.23
In this article, I argue that extraterritorial zones were not merely promoted
as necessary states of exception. Moreover, the more sinister interpretation of
these putative EU zones as the regression of the Liberal State to a universe of
camps, which scared mid-twentieth-century Europe, failed to capture what was
happening in reality. Extraterritorial zones within the proximity of the EU were
linked to equitable burden sharing under the supervision of the UNHCR and,
thus, were rejected by some politicians; as they feared it could lead to a liberalization of “Fortress Europe” policies that had essentially outlawed spontaneous
arrival of refugees at the boundaries of Member States by the early twenty-first
century.
In the remainder of this article, I focus on three aspects of the themes just
enumerated. Firstly, a review of the state of play is necessary. It is generally
assumed that extraterritorialization has the potential to be illiberal, indeed to
be the fulfilment of a policy of neo-refoulement. To what extent, after the Hague
Programme, the dawn of the Stockholm Programme,24 and the ratification of
the Treaty of Lisbon, is the EU’s refugee and asylum policy more or less liberal,
or more or less driven by the needs of security? More practically, a supranational
form of extraterritorialization would require greater communitarization of
policy: what precisely is the nature of the EU refugee and asylum regime in
2010, 13 years after the Treaty of Amsterdam, which launched the drive for a
Common European Asylum System (CEAS)? Does the EU have the wherewithal
to pursue a policy of supranational extraterritorialization, even if it wanted to do
so? Secondly, the fate of extraterritorialization must be linked to the other
methods of dealing with a flow of migrants into the EU, demonstrating that
pragmatic, legal, and ethical pressures have shaped the present regime in a complex fashion. Although it has worrying legal and ethical implications, the present
regime nevertheless is not as straightforward or as stark as the followers of
Giorgio Agamben interpret them. Finally, in my conclusion, I will return to
the Stockholm IGC and the Lisbon Treaty. A major, still largely symbolic effort
by the EU, to promote resettlement programmes outside and inside Europe is
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now likely and is joined by a new form of camp, the Emergency Transit Centre
(the first of which opened in Romania in 2008), which highlights a new way
forward. Conceivably, the road to more equitable burden sharing and the rise of
an offshore-quota refugee regime within Europe may be on the horizon. In my
conclusion, I return to the conundrum of embedded liberalism, which characterizes European policy and has been the main theme and driver of all my work
in this area.

2. Situating the historical context and a counterfactual history

25
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26
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history to understand how one policy wins acceptance in a given epistemic policy-making community. See A.
Betts, Protection by Persuasion, op. cit. See also A. Betts, Forced Migration and Global Politics, Chichester,
Wiley-Blackwell, 2009, 18–43.

27
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The possibility of a policy of refugee resettlement through and within the EU
poses a useful counterfactual historical question. Are the recent developments in
Romania and in the Stockholm Programme anticipated by the Kosovo crisis of
1999? By the late 1990s and the early 2000s, extraterritorial zones and regional
protection plans were being framed as pragmatic and liberal developments even
in an era when immigration, the War on Terror, and citizenship and assimilation
were the “hot button” issues of European politics.25 This may be a naı̈ve and an
untenable interpretation of what policy-makers and politicians were doing in
actuality. Even if one were to be sceptical about motives, however, it would still
be important from a constructivist26 viewpoint in order to explain how they sold
these policies to escape the twinges of their own consciences, thereby preserving
an image of a Europe which was differentiated from Bush’s America and represented a Europe of liberal norms, of soft power, and of embedded liberalism. Yet,
I believe such a conclusion may be overly cynical. Although geo-political realism
and rational choice theory have been invoked by several academics to explain the
weakness of intra- and inter-European burden sharing, ideas and norms indeed
matter.27 A major violation of legal obligation remains unthinkable, or violations
are carried out in the shadows because the collective self-construction of liberalism relies heavily on the public endorsement of the 1951 Refugee Convention
by politicians and parliaments.
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Thus, the Kosovo experience of 1999, in the context of proposals for extraterritorial zones and European camps within the borders of the EU itself, could
be a model of equitable burden sharing between the Member States of the EU,
with the potential to strengthen the 1951 Refugee Convention. It is my contention that the shocks of the mass movements of Kosovar refugees in the spring of
1999, in the context of the previous shameful events at Srebrenica four years
earlier, posed a potential turning point in the history of asylum and refugee
policy in Europe, when history did not turn.28 In the history of regime creation,
the 1951 Refugee Convention itself was a product of liberal revulsion and guilt
in the aftermath of the Second World War. It also arose in order to reinforce
stability in the post-war settlement, which was threatened by the unresolved issue
of refugees and displaced persons. Afterwards, the arrival of Cold War Europe
froze a certain way of interpreting the 1951 Refugee Convention until the 1980s
and 1990s when refugee streams shifted to the Global South and the former
Yugoslavia.29 Similarly, a new regime in Europe might have been established
after 1999 if the Serbians had not withdrawn immediately. Admittedly, at the
height of the crisis, much to the anger of the German government, the French
and British were at first reluctant to accept their share of refugees. In the end,
however, they prepared themselves to take tens of thousands of Kosovars, whose
presence in Macedonia and elsewhere threatened the overall stability of the
Balkans, in the eventuality of a long-term crisis.30 Indeed, public opinion
flip-flopped: in the UK, for example, after mounting a hostile campaign against
the Kosovars in the spring of 1999, the press and their readers seemed to champion their protection.31
The aim of this counterfactual history is to show that, far from supporting
Giorgio Agamben’s nightmarish vision, camps founded on a policy of resettlement may have initiated a system of effective burden sharing in certain contexts.
It is not unreasonable to argue that a new European refugee agency, charged with
supervising burden sharing on a regular basis rather than merely during times of
mass flight, might have been the result. The Kosovo crisis, in the broader context
of the Wars of the Yugoslav Succession in the 1990s, would have been the shock
to transform the regime in Europe rapidly to full-fledged supranationalism, in
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the same way that the post-war era gave birth to the 1951 Refugee Convention.
The Kosovar refugee crisis passed too quickly and did not create the grounds for
rapid liberalization. On the other hand, neither the War on Terror nor the
uncertainties of globalization undermined the Geneva regime. Instead of an
age of exception, as Didier Bigo argues, the current era is one of unease and
insecurity in which targeted technocratic surveillance allows much of Europe’s
population to be exempted from exceptional measures, the rule of law to not be
suspended but finessed, and migratory flows to be managed, albeit at times
illegally, but not to be staunched.32
Furthermore, in light of the events in the former Yugoslavia, one should not
be so quick to stereotype camps as sites of what Agamben terms “bare life” and of
unaccountability, whose denizens are invisible and barely human: a Gulag of
refugee warehouses, as one critic in a review of UNHCR camps puts it.33 The
thick social good of protection and security34 cannot readily be dismissed;
Agamben’s “aesthetics of pure disaster”35 provided refugees with a path to authenticity, not safety.36 But Srebrenica was a failure because it did not live up to
its name as a “safe haven”, because the refugees’ Dutch protectors abdicated their
mission and left 8,000 Bosnian men and boys to their fate.37 Thus, the Yugoslav
Wars of Succession can be read through a consequentialist ethics, an ethics which
is pragmatic,38 rather than Agamben’s unworkable absolutist ethics and therefore
camps can save lives and are not the epitome of “bare life”, as the Italian
philosopher argues.
Agamben and his more enthusiastic followers lack any proportionality,
when they distastefully lump together varieties of refugee camps, Auschwitz,
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and even gated communities.39 Refugees are not cannon fodder for radical
metaphysical arguments,40 and should not be equated to (a historically inaccurate) mass of passive, half-dead inmates of Auschwitz’s work camps. Far more
inmates there and in the pure death camps of Operation Reinhard died within
hours of arrival; hale and healthy individuals were reduced to ash within hours,
as the camps were established to exterminate, not to house, populations of
displaced people.41 Thus, as Elspeth Guild argues, “refugees are neither victims
nor Homo Sacer; they are struggling for their rights”.42
By treating refugees or forced migrants as passive, hapless victims, academics and policy-makers would be misled and would misinterpret the active role
played by both. In any case, the failure of a Fortress Europe policy and the
embracing of managed migration is precise evidence of the realization by the EU
of this stubborn reality.43 But, not only does Agamben orientalize or exoticize the
refugee, he also overly dramatizes the camp and, by doing so, is of little use in
understanding the varieties of camps present (including the semi-formal camp in
Sangatte, long-term regional camps, processing camps for offshore/resettled refugees, extraterritorial camps, etc.), which cannot be understood in the same context.44 A recent study divided refugees into situational refugees fleeing from
violence, persecuted refugees, and State-in-exile refugees. Their camps can be
mapped onto a spectrum of forms of governance from those run democratically,
through the despotism of warrior refugees, or through the benign imperialism of
nongovernmental organizations (NGOs) and international NGOs.45 As we shall
see, these varieties of camps and their governance are relevant to the present
discussion, especially when one addresses the question of the legal status and the
position of the inmates within the varieties of extraterritorial camps.46
In summary, the shock of Kosovo might have shifted Europeans to an
EU-wide, burden-sharing regime, as the bedrock for a supranational form of
extraterritorial processing. Nevertheless, this external shock may not have
been enough. Lessons from the Regional Protection Programmes (RPP) in the
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Global South are not very reassuring, as they failed in the 2000s when African
partners came to the conclusion that they were mere burden-shifting exercises.
The ill-fated UNHCR Convention Plus exercise of 2003–05 lacked the winning
combination of elements, which had seen the success of previous efforts in
Central America and Indochina.47 The RPPs lacked solid issue cross-linkages
between Africans and Europeans, an effective UNHCR facilitator, and the presence of a powerful sovereign hegemonic power or even a condominium of nations with shared interests (as the CEAS was still a work in progress).48 As
Alexander Betts puts it, the conditions for a suasion game were not present.49
With the decline of solidarist African socialism and political liberalization, local
populations were paradoxically “free to hate”. Under pressure from increasingly
xenophobic citizens, the governments of Tanzania and Kenya refused to play
their parts in this European game of remote-control migration. Africans had
learned the fine arts of restrictionism by observing the behaviour of their
European partners.50 Thus, the concept of burden sharing within the EU was
honoured sporadically, under the pressure of extreme events such as Kosovo, but
burden shifting (from Germany to her partners in the 1990s) was the driver for
the growing restrictive policies within Europe itself which, in turn, was manifested as another bout of burden-shifting when it was applied to the policies of
RPPs in the Global South.51
However, extraterritorialization was also checkmated because it threatened
the existential basis of politics in Europe. A comparison further afield is useful.
Leaving aside the legality of the Pacific or Caribbean Solutions, the Australians
and the Americans always argued that extraterritorial processing camps were
acceptable precisely because, as self-described countries of immigration, such
policies could be linked to their regimes of accepting offshore refugees, which
fitted naturally into their migration policy and their national narratives, while
Europe wanted an immigrant labour force without an immigrant society.
Thus, in 2004, for example, the United States (US), Canada, Australia,
and New Zealand accepted 100,000 offshore/resettled/sponsored refugees,
Europe accepted a mere 4,000 and, 5 years later, Europe accepted just under
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7 per cent of the total global offshore refugees for 2009.52 Therefore, the issues
surrounding burden sharing in Europe were not merely affected by the unique
constitutional machinery of the confederal EU, which prevented the creation of a
European Refugee Agency with State-like powers to impel Member States to
accept a quota of refugees, unlike the merely technical, “hand-holding” remits
of the European Refugee Fund (ERF) or EASO. Rather, the issue goes to the core
of the national legitimacy of the Member States. Whether or not the 1973 migration stop was more illusion than reality, it was only in the late 1990s or early
2000s that Member States openly, and in public documents, welcomed and
acknowledged a system of managed migration, bowing to the compelling logics
of globalization and an ageing population. The elastic, “Competition State”
heralded a new era of labour migration to and within Europe, where imported
unskilled and highly skilled labour were seen as central to economic security and to
the well-being of the nation.53 On the other hand, as I have mentioned, offering
hospitality to refugees was an ethical–legal duty, the bedrock to the concept of
liberalism. Nowhere in the EU, however, was migration essential to the national
story, as is the case in the Immigration States. Indeed, the basis for citizenship in
most countries was converging on some form of modified jus sanguinis.54 Andrew
Geddes has detected a detachment of a strictly one-dimensional relationship
between territorial borders and status. Thus, he envisages three types of borders:
organizational (encompassing the graduated membership requirements to access
labour markets, the Welfare State, and eventually citizenship), conceptual (pertaining to the degree of assimilation with specific regard to language, politics, and
rituals), and territorial (notably the borders of the Member States, the borders of
Schengen, and the borders of the EU).55
However, even if one can detect a multi-level series of statuses from irregular
migrant to full citizen, the EU and its Member States are not geared to accept
immigration as the life’s blood for the future of their national societies. This
issue has never properly been addressed and, when raised outside academic circles, the discussion is prompted and framed by the xenophobic Far Right.56
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3. The common european asylum system: liberal or illiberal?
The first premises of the migration regime in Europe should be recalled before
we enter into a review of the state of play of the CEAS in 2010. First, as I have
mentioned previously, the EU acknowledged that a form of managed migration
or mixed flows was the starting point of policy-making and, as a consequence,
the rhetoric of a Fortress Europe was no longer taken seriously in the policy
community. Member State governments, such as Italy’s Berlusconi administration dependent on the support of radical right populists, have balanced
fire-breathing restrictionist rhetoric with one of the most generous regularizations of irregular migrants in the past 30 years: Italy’s middle-class families
depend on carers to look after children and elderly parents; crops require harvesting, and the mini-steel mills of “Deep North” Brescia would grow silent
57
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Equally, the first premises of the real implementation of immigration practice
within each of the Member States are not discussed with great candour between
the Member States themselves, because they are kept as confidential matters
within the national discussion of each. This leads to misunderstandings of
what a mixed flow of migrants in the early twentieth century really means
and, in turn, results in a misleading picture of what the common external
policy of the CEAS should be.
Thus, it is argued that Italy is the soft underbelly of the Schengen system
when, in fact, it has been shown recently that Italy receives more irregular migrants from Germany, where citizens of the western Confederation of
Independent States (CIS) who are on expired work visas make their way south
to Italy. It has also been noted that Italy, which acceded to the 1967 Protocol
Relating to the Status of Refugees just over twenty years ago, has a particularly
low rate of asylum-seeker recognition but that this is because many would-be
asylum-seekers are swept into legality via regularization and/or the acquisition of
work visas. Whereas massive regularizations are not carried out in Germany
because they would undermine the hegemonic ideology of State effectiveness,
the granting of asylum remains a long-established practice, enshrined in its Basic
Law and part of the post-war process of political rehabilitation. In this respect,
Germany appears to be a more diligent member of the 1951 Refugee
Convention than Italy when, in practice, an arguably similar number of refugees
find an ad hoc regime of protection in Italy’s porous labour markets. Most
irregular immigration in Italy entails persons from the CIS who overstay their
visas in Germany and, subsequently, arrive in Italy via secondary migration
contrary to the more newsworthy, alarming, and heart-rending images of boat
people landing on Lampedusa. The latter, however, feed the populist grandstanding policies of maritime push-backs in the Mediterranean or extraterritorial
camps in Libya.57
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without workers from outside the EU. Like the Italians, most Member States
have resorted to grandstanding although, in reality, they implement more pragmatic policies towards these mixed flows of migrants.58 It has been estimated
that:
[A]lmost every Western European state except Finland has carried out some
sort of amnesty in the past few years. Indeed perhaps 40 regularizations have
taken place in Europe over the past decade, giving legal status to over 3
million people.59
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At Stockholm, the European Council sternly denounced further national regularizations for undermining the credibility of EU polices, but a recent academic
report concludes that, “regardless of political declarations, amnesties will be
undertaken furtively by all but a few European countries”.60
Similarly, all Member States have tightened their domestic laws to make it
generally impossible for asylum-seekers, waiting to be assessed, from entering
their labour markets and therefore they become reliant on aid from host governments. They also insist that they welcome non-EU workers with high skills
and indeed through the Blue Card system seek to attract the skilled from around
the globe. In segregating asylum-seekers from domestic labour markets, Member
States feed the misconceptions about asylum-seekers and welfare and fuel the rise
of the xenophobic Far Right. This, in turn, has accelerated the very policies of
non-entrée that are being undermined by “furtive amnesties”. These policies of
the Member States, likewise, have not helped clarify the importance of different
statuses in the minds of the European public, as studies have demonstrated that
citizens do not easily differentiate between asylum-seekers, non-European economic migrants, and economic migrants from the new accession States.61
Equally, the longstanding myth of the universality of the Refugee
Convention remains in place in 2010: the overwhelming majority of
asylum-seekers do not receive full Convention status recognition but the constraints of non-refoulement, the Convention Against Torture, and indeed the new
safeguards of the Treaty of Lisbon will not change this status quo.62
This reciprocal circle of hypocritical policy-making, this form of political
grandstanding as a political art form, has made it very difficult for academic
analysts to give a balanced account of the effects of the CEAS programme in
2010 because they mistake restrictive rhetoric for realities on the ground. These
realities can be more flexible through implementation gaps, the pragmatic
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hypocrisy of amnesties, and the persistence of a frayed form of embedded
liberalism.63
Nevertheless, several things are clear. After more than a decade of EU
legislation, the process has still not left the phase of oxymoronic intergovernmental supranationalism: the CEAS is still a work-in-progress, with the final
document at Stockholm proclaiming 2012 as a new target date for its fulfilment.
Indeed, one informed observer has even queried “whether a fully functioning
Common European Asylum System is still the core goal of the EU member
states”.64 Even if domestic grandstanding might still be prevalent at the EU level,
“there is a conscious and definite shift towards more practical forms of European
cooperation”,65 noted in the rise of the role of agencies and variations on the
theme of the open method of coordination.
The major aims of EU asylum policy have been the control of spontaneous
movement into the Union and the prevention of secondary movement once
asylum-seekers have entered its border. Since the Treaty of Amsterdam, this
consequently has meant the creation of a working system for the assignment
of exclusive responsibility for the examination of asylum claims, the establishment of a minimum standard of reception conditions, and the definition of
refugee and asylum conditions. Its history, however, has been one of delays
and inconsistencies.66 Indeed, the Dublin II system is currently under
re-examination, with observers claiming that it is costly and inhumane and
that it fails to prevent secondary movement. If Dublin II cannot function, it
remains to be seen how a more stringent form of burden sharing can function in
present conditions.67 In any case, Eikko Thielemann, the leading scholar on
European burden sharing, concludes that the historical path of cultural and
historical ties dependent on chain migration, language, and post-colonial ties
overrides the might of Dublin II.68
Essentially, the Member States have agreed to disagree about fundamental
issues that determine the prevention of secondary movement. Thus, wildly
varying recognitions rates for asylum-seekers remain in force: in 2007, Italy
recognized 98 per cent of all Afghan asylum-seekers, the UK recognized 42
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per cent of all Afghans, and Greece denied all Afghan cases.69 In the same year,
Sweden accepted 18,000 Iraqi asylum-seekers, equivalent to more than half of
those who entered the EU.70 Furthermore, such domestically based recognition
procedures are reinforced by the fact that Member States do not recognize the
status granted to individuals by their fellow Member States.71 As the European
Commission and the European Parliament admitted in 2008, “a common
European asylum system does not imply as yet a transfer of responsibility for
receiving asylum seekers and processing claims to the European Union”,72 nor
does it seem likely that “EU Member States by adopting the Lisbon Treaty were
prepared to completely give up their specific concepts of accommodating protection needs”.73
From 2003 to 2008, most of the other objectives listed above passed into
European law. Critics have argued that this process has been a race to the bottom
and an attempt to finalize the restrictionist policies of major Member States,
such as Germany or the UK, to repel asylum-seekers from the core of the EU
and, thus, also to further a policy of extraterritorial processing.74 The restrictive
effects of the recent legislation are probably exaggerated: several recent surveys
have shown how the Directives have not lowered conditions for asylum-seekers
in the EU 15, and the 2004 and 2007 accession Member States have incorporated a raft of newly minted domestic legislation under the guidance of the
European Commission, which has seen a marked improvement in asylum and
refugee law and policy in the East.75 Furthermore, the definition of an
asylum-seeker has been expanded to include victims of non-State actors. Thus,
for example, we see a noticeable increase of the recognition rate for Somalis in
Germany, where courts were chary to recognize refugees from Failed States.
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However, while it is true that common mutually recognized standards may halt a
downward spiral of conditions, the advocates of this argument fail to see that,
before this European legislation, the policies of rigorous restrictionism were
already firmly in place in the West. Furthermore, Member States have twisted
human rights laws, as Matthew Gibney shows in his study of the British deportation regime, to be in favour of 1951 Refugee Convention but simultaneously
undermine its basic intent.76
Thus, the internal asylum and refugee regime of the EU is still a process
marked by conflicting restrictionist and liberal tendencies and is left in a limbo
of intentional ambiguity. Increasingly:

Thus, the Stockholm document notes that there is neither a legal impediment for
some Member States “to establish common institutions for processing asylum
seekers and/or specialized boards deciding on appeals against negative asylum
decisions”78 nor is there a means to prevent certain Member States from banding
together to experiment cooperatively with Europeanized asylum procedures.
From the point of view of the European Commission, a fully functioning
CEAS would be achieved when there was a shift from the voluntary to the
mandatory and the abolition of opt-out clauses, joined to full harmonization
of mutually recognized standards down to individual determination. This has
not been achieved so far. Whether or not the Lisbon Treaty will allow the
European Court of Justice supremacy over domestic courts to create a legal
asylum space in the EU remains to be seen. However, the Stockholm IGC
probably marked a watershed and the current programme:
reflects the fact that the EU has now reached the outer edges of political
cooperation on immigration and asylum, and has put in place most of the
major legislative initiatives which are currently feasible. The focus is on
strengthening cooperation within the EU and with third countries, and
the need to consolidate the work done over the past decade.79

4. Is there life after extraterritorial processing?
An EU programme of supranational extraterritorial processing is impossible
without a fully functioning CEAS, but the fate of extraterritorial processing in
the EU remains in an analogous condition of intentional ambiguity to the CEAS
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constellations of states are emerging, whether along geographical lines or
based on common interest (see, for example, the Prüm group, C.L.). The
majority of new ideas of the last few years have been instigated and put into
practice by governments, with secondary support from the Commission.77
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and the EU itself. EU supranational extraterritorial processing may prove unsuccessful lacking greater integration within the EU itself, but naked sovereign
interests were not the only blockage as embedded liberalism also acted as another
formidable veto player at key turning points in the debate. I conclude by highlighting the use of intentional ambiguity in this field and demonstrate how more
pragmatic policies on the ground echo the logic that motivates furtive amnesties
within the EU itself.
As mentioned previously, the antecedents to the push for extraterritorial
processing can be found in the Yugoslav “safe areas” of the early 1990s as well as
earlier in the Danish global proposal to the United Nation General Assembly in
1986, although the latter was closer to the establishment of RPPs in that they
were envisaged near-conflict zones in the Global South and not on the borders of
the EU itself. The Dutch inspired suggestions at the High Level Working Group
on Asylum and Migration Policies in 1999. However, these systems of externalization and temporary protection were seen as ways to preserve the sanctity of the
1951 Refugee Convention. Meanwhile, the various British, Danish, German,
and Italian plans from 2001 to 2005 were largely envisaged as systems to replace
the 1951 Refugee Convention.80 The two events that weigh heavily on the burst
of activity from 2001 to 2005 were the previously discussed Kosovo crisis of the
spring of 1999 and the leaked Austrian Presidency paper of 1998 discussed at
length at Tampere in 1999.81 The Austrian paper resembles the process of the
externalization of refugee and asylum policy, as carried out repeatedly from 1999
through today by the EU, but differs in key aspects, which I examine.
The Austrian paper more or less matches the geo-political map of migration
in 2010 (an inner circle of the EU Member States now expanded eastwards; a
second circle of the Western Balkans candidate or near-candidate countries for
EU membership; a third circle of the European Neighbourhood countries in the
CIS and North Africa; a fourth circle of countries, the Sub Saharan African
countries, China, etc.). The Austrian Presidency draft paper was sharply criticized by the French and Germans because it directly threatened the principle of
non-refoulement and confused the issues of asylum and economic migration. In
the spring of 2000, at the European Conference on Asylum, sponsored by the
then current Portuguese Presidency of the European Council, the British Home
Secretary, Jack Straw, called for a redrafting of the Geneva Convention. Like the
Austrian plan, he suggested an international quota system under which European
countries would share asylum-seekers from countries recognized as violators of
human rights. Straw’s suggestions were criticized for confusing temporary protection with the Geneva system of individual determination of cases and for
undermining the concept of non-refoulement by creating an ad hoc system of safe
countries. In the spring of 2003, the British government released its “Vision

109

110 Carl Levy

82

Levy, “The European Union after 9/11”, op. cit. 44–8.

83

Ibid., 48–9.

84

Migration News Sheet, Jul. 2003, 13.

Downloaded from rsq.oxfordjournals.org by guest on September 27, 2010

Paper” that rapidly became the basis for a discussion between the EU and
UNHCR. This is where the Danish and Austrian plans of the 1980s and
1990s were melded together and the twin proposals for “transit processing
camps” outside but near the EU and “regional processing centres” closer to
the countries of origin in the South also were examined. The Danes dusted
off the 1986 proposal during their Presidency in the second half of 2002. Yet,
at the same time, they let the British “take the heat” for this series of controversial proposals, which were considered “superb” by the Far Right Danish
People’s Party, a party that held the balance of power in the Danish parliament
and kept the then centre-right government in power.82
The fate of the RPPs has already been discussed and they were even less
controversial within the EU. The suggestion of establishing “transit processing
centres” sparked a fierce argument, as suggested by Gregor Noll’s path-breaking
academic article in 2003, which Amnesty International disseminated to the
general public. Opponents of extraterritorial processing noted the policy transfer
from the Australian Pacific, American Caribbean, and European Kosovo plans,
but it was argued that the British proposal was more radical because it suggested
enshrining serial refoulement: asylum-seekers already within the territory of the
EU would be deported to these transit processing centres. The Australians had
invented the “Pacific Solution” precisely to prevent asylum-seekers from touching Australian soil and thereby forcing their claims to be heard. The “Vision
Paper” took such a policy to its logical if extreme conclusion. Thus, the meeting
of the European Council of 28 March 2003, saw David Blunkett suggest that
Albania and Croatia become venues for screening of all refugees in Europe. This
would make it impossible for spontaneous asylum-seekers to seek refuge in a
Member State and effectively render all attempts illegal. An international quota
system would replace the right of asylum for individual fleeing persecution.
Temporary refugees, caused by mass flight, would, it seemed, be treated under
the same regime, in some ways, making plain what had happened on the ground
since the Yugoslav Wars of Succession.
Blunkett’s plan, at first, received general support from fellow Member States
but they awaited approval from UNHCR. High Commissioner, Ruud Lubbers,
would only approve the plan if it were to be located within the EU and only
entailed processing claimants from “safe countries”. In other words, the very
purpose of the “Vision Paper” was undermined, and the embedded liberalism,
which had shot down the full-fledged endorsement of the Austrian Presidency
paper, had been a motivating factor.83 This time, the Germans and Swedes
declared their principles. Thus, the Swedish Minister of Immigration, Jan
Karlsson, declared: “We are against any sort of system that would deny people
the right to apply for asylum in the country they have sought refuge in”.84
The German response was more muddled; Otto Schily seemed to object in a
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similar fashion but he was also reported to have said that it was an ineffective
form of non-entrée policy because it would reduce the distance asylum-seekers
would have to travel in order to have their claim heard by the EU and its
Member States.85 In the meantime, the European Commission distanced itself
from the British proposal and emphasized the need for burden sharing within the
EU. And, finally, the EU Presidency Conclusions of Tessaloniki on 19–20 June
2003 reiterated the sanctity of the Refugee Convention and the British withdrew
their proposal, seeming intent on pursuing it with the “Coalition of the Willing”
(the Danes and the Dutch).
One further burst of activity occurred between 2004 and 2005, when Schily
(now fully converted to the British approach) and the Italians (Giuseppe Pisanu)
revived the drive and suggested that the Baltic States, Slovakia and Ukraine,
establish such camps. Nevertheless, the situation quickly turned when the
Ukrainians learned of this plan after reading about it in a British newspaper
and angrily denounced the project. In November of 2004, the Hague
Programme pledged to look into the feasibility of joint processing inside and
outside the territory of the EU, but camps were not openly discussed. A final last
gasp was found in Schily’s single paper of 9 September 2005, which was issued as
a press statement at an informal meeting of the Justice and Home Affairs
Ministers in Florence (“Effective Protection for Refugees, Effective Measures
Against Illegal Migrants”). Here, an argument was made for reception centres
in North Africa linked to voluntary burden sharing, but this paper also claimed
that Member States would not have legal liability for the governance of these
camps. Screening was discussed, but protection needs were not raised and, in any
case, all the North African States rejected it.86
At Tampere, Lisbon, Thessaloniki, and Florence, from 1998 to 2005, a
shifting coalition of Member States vetoed or expressed significant concerns
about extraterritorial processing camps if they fatally undermined the 1951
Refugee Convention. By relying on the endorsement of UNHCR at the EU
level, they placed themselves in a precarious position by facing the possibility of a
full-fledged supranational system of burden sharing for offshore and spontaneous
refugees, in which the whole point of playing the non-entrée policy was in danger
of being undermined, thus the alarm of Schily. The Hague Programme’s vague
promise to investigate extraterritorial processing was weakened by a clause
insisting on “the need for careful assessment of the legality of any potential
processing scheme”.87 Which law would apply in such camps? And where, as
we have seen, was the mandatory European joint burden-sharing system to
facilitate such a system? Thus, just as we have seen that the irreconcilable contradictions of a full-fledged CEAS and especially burden sharing could only be
finessed by intentional ambiguity, the history of supranational extraterritorialization followed a similar path.
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Supranational extraterritorialization was also unsuccessful, however, because
putative host countries were not willing to host such camps. As has been noted in
a comparative study, while the Australian and American plans were neo-colonial
in all but name, with one regional hegemonic power using domineering tactics to
accommodate such programmes, the relationship between such hosts as Morocco
or Ukraine and the EU were more balanced than Haiti or Jamaica to the US or
Nauru and Papua New Guinea to Australia, respectively. Host countries, such as
Croatia and Morocco, were worried their international reputations would suffer.
They too did not want to become magnets for greater flows of migrants seeking
to be closer to the EU.88
A new phase of policy-making ensued in 2004–05, when European interior
ministers agreed on five pilot schemes in Tunisia, Morocco, Algeria, Mauritania,
and Libya, with funding of one million Euros financed by the European
Commission.89 The era of supranational extraterritorial projects had ceased
and bilateral and multilateral efforts were in the vanguard for the remainder
of the decade. Following 2005, the centre of attention shifted from the establishment of extraterritorial processing zones and a fixed obsession with security,
to the repackaging of policy employing the concept of the migration–development nexus. In the documents and rhetoric of the European Commission and
the European Presidency, the migration–development nexus envisaged migration
as a tool of development rather than merely a problem endangering Europe’s
sovereignty. Especially after the tragic shootings of migrants at Melilla and Ceuta
in the autumn of 2005, a series of meetings between North African countries,
South Saharan African countries, and the EU (Rabat, Tripoli, Madrid, and
Lisbon) signalled this new tact.90 Pilot mobility schemes were signed with
Moldova and Cape Verde. Concepts, which, until the middle of the 2000s,
had been considered outside the EU policy kit and more likely associated with
its academic critics, became standard issue by the time of Stockholm. Thus,
circular migration, “brain gain”, and the linking of diaspora networks with
home countries were conveyed confidently in Commission and Presidency documents at the end of the decade.91
However, there was still a gap between policies that seemed more measured
and those that received the greatest funding. Thus, the method of supranational
intergovernmentalism produced a neat division of labour: whilst supranational
institutions advanced a human rights approach, Member State governments
pushed for greater migration control through the dissemination of Integrated
Border Management, Frontex, Rapid Border Intervention Teams (RABITS), and
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the dissemination of readmission agreements to North and sub-Saharan Africa.
In addition, the promotion of multilateral and bilateral policies, which drew on
the agencies of the Union in a questionably legal manner, was also evident. The
readmission of Libya into the system of migration control was the most troubling and unresolved example of this ambiguous policy. Beginning in 2003,
Italian governments increasingly worked with Libya. This culminated in a
treaty in 2009 in which the Italians paid compensation for past colonial war
crimes in exchange for joint efforts at pushing back boat people in the
Mediterranean.92 Over the years, the Italians have funded several detention
camps in Libya and, by 2010, of twenty secret detention camps identified in
Libya, three had been established by the Italians. Further complicating this
situation is the fact that Libya is not a signatory of the 1951 Refugee
Convention and, although International Organization for Migration (IOM)
has a presence in the country, it does not have a protection role, albeit
UNHCR has had an increasing presence through the good offices of Libyan
NGOs, even if that presence has not resolved serious faults in Libya’s treatment
of migrants, refugees, and asylum-seekers.93 The European Commission has
complained about the illegality of the push-back policy but, to date, there has
been no change. Meanwhile, Libya has exaggerated the flow of migrants across
the Mediterranean in order to increase its bargaining power.94 In fact, Libya is
part of a Sahel–Saharan circular migration system formally enshrined in the
Community of Sahel–Sahara States (CEN-SAD), in which migrants have been
drawn to oil-rich Libya but also to Algeria and Morocco to work and have no
intention to travel onward to Europe.95 Meanwhile, bilateral deals have been
struck by France, Spain, and Germany with Tunisia, Morocco, and Algeria:
Integrated System of External Vigilance (SIVE), European external border surveillance system (EUROSUR) (Integrated Border Management technology), and
Frontex have made it increasingly difficult for boat people in the Atlantic or the
Mediterranean to make the passage to Europe. Algeria and Morocco have changed their migration laws and passed anti-trafficking regulations.96 The new
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frontier is now the Sahara itself, although this is an age-old liminal area of trade
and migration, wherein the cities and towns have increasingly become cosmopolitan centres for circular and European-bound migrants undergoing journeys
that could take years to complete and of which the status of a refugee who has
left for fear of persecution becomes an economic migrant with time.97
In Africa, we are witnessing a constant shifting of statuses, a battle between
the technical and geographical reconfigurations of migration control, and the
social reorganization of transit migration. As a result, the North African States
effectively have become ad hoc Schengen members although lacking the possibility to become Member States of the EU. A Euro-Mediterranean system of
managed migration, thus, has come into effect without a full acknowledgement
of it.98 Of course, the human cost is well known; thousands have perished in the
Atlantic, Mediterranean, and the Sahara.99 A European chain of extraterritorial
camps never materialized; instead, a string of detention camps administered by
North African and Sahel States, in part aided by the EU and the IOM, populate
the landscape. On the one hand, Morocco has sought to heighten its credibility
as an efficient migration manager, in order to win concessions for the legal
movement of Moroccans to Spain and elsewhere.100 On the other hand, in
Morocco, one finds a straggling series of illicit camps, such as in Oudja, in
which well-educated and highly motivated Africans play a cat-and-mouse
game with the police in their attempt to make their way to the Spanish enclaves
or to the European mainland itself.101 These informal and formal camps act as
sieves through which migratory populations flow clandestinely, fearing the State
and traffickers alike. These are not the camps of Agamben’s imagination, the
inmates possess an ingenious agency, and the States, which channel and manage
them, are rather porous, if capriciously violent, entities (especially the Libyan
State).102
Thus, extraterritorial processing camps under the aegis of the supranational
EU were not viable. Certainly, before the Lisbon Treaty increased the potential
oversight capacities of the European Court of Justice and the European
Parliament, the EU did not have the same constitutional legitimacy or political
authority that national States, such as the US and Australia, had. In any case, the
embedded liberalism of the EU, central to its normative framework of soft
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What is the problem with ‘regional protection areas’ or ‘transit processing
areas’? Essentially, it is the necessity for barbed wire. An RPA or processing
centre must offer human rights protection on a level roughly equivalent to
that within the European Union. This would be necessary to satisfy
European courts that removal to such centres is in accordance with
human rights and refugee law. Then, the barbed wire is needed to keep
out the local population where the country is located. On the other hand, if
RPAs or processing centres offer human rights protection below the
European Union level, migrant inhabitants will continue their efforts to
reach the Union. Barbed wire would need to keep them in. So is extraterritorial processing a better alternative than smugglers? The same amount
will try to get into informal labour markets as today but without filing for
asylum if this means they go to a camp.105

5. Conclusion: resettlement camps, quotas, and resettlement
programmes – a long march to effective burden
sharing in the EU?
As we have seen, the draconian and unilateral predictions of European extraterritorial processing did not materialize. In 2010, we are presented with a more
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power, undermined the cagey authoritarianism sanctioned by populism, which
drove the American and Australian models. Furthermore, the same practical
problems, which confronted the Pacific or Caribbean solutions, would have
affected the EU, only with greater salience, because legal accountability would
have been even murkier. When migrant flows built up in the camps, what rights
would have failed applicants had at the removal stage? International law might
have prevented refoulement of many failed asylum-seekers. Who would have
taken the legal responsibility for their long-term detention? Extraterritorial processing zones would confront the same legal problems that all international
territorial authorities face.103 Asylum-seekers could challenge this in constituent
Member State courts, the host nation’s courts, or possibly the European Court of
Justice. In any case, would closed camps be legal? Why would any Member State
want to venture into such a legal minefield? Indeed, it has been argued that,
precisely for these reasons, the British abandoned their “Vision Paper” after
2003.104 Thus, embedded liberalism led to obvious as well as unintended consequences, as outlined by Noll in 2006, which made such a policy too costly to
pursue.
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mixed and nuanced result: circular migration and mixed flows are formally
accommodated as part of EU policy. Pilot regional camps have been attempted
in the Western CIS, North Africa, and East Africa. Mobility partnerships and
joint naval patrols under the aegis of Frontex or bilateral operations are commonplace in 2010. Integrated Border Technology stretches from the Western
Atlantic coast to Libya. A series of informal camps populate the landscape of the
Maghreb. Although the EU has increased its budget substantially for the
European Refugee Fund III, EASO, and the Fundamental Rights Agency,
which present a softer side to managed migration, far more funds are still
allocated for security and the general tone remains focused on the prevention,
detection, and discontinuation of as many migratory flows as possible.
Nevertheless, the European Commission’s Communication on the
Establishment of a Joint EU Resettlement Programme of 2 September 2009
may signal a new approach to the use of camps more in the spirit of the counterfactual possibilities of the Kosovo crisis of 1999 discussed earlier in this article.
This Communication reminds the reader that the Green Paper on the Future of
the Common Asylum System (June 2007) already noted the difference between
resettlement of refugees from outside the EU and burden sharing from within
the EU. Present resettlement policies refer to the apportionment of UNHCR
offshore refugees, but the suggestion that EASO in Malta will facilitate this
transfer to those Member States who have volunteered to take part in this programme (of which there are ten to date) might lead to more extensive burden
sharing within the EU.106 To be clear, EASO is not in place of a European
Refugee Agency that the EU requires for a proper system of burden sharing.
Rather, EASO is in the tradition of supranational intergovernmentalism and will
facilitate shared knowledge of countries of origin “to harmonize practices, procedures and decisions”. In other words, in the tradition of the open method of
coordination, the aim is to redefine “problems hitherto perceived (as) national
instead of common European problems”.107 The Justice and Home Affairs
Council on 18–19 June 2009 adopted in its conclusions the aim to resettle
10,000 Iraqi refugees in the EU; the Germans have recently accepted 2,500
additional Iraqi refugees. This is a sign of a nascent burden-sharing mechanism
coming into view because, as mentioned previously, the largest number of Iraqi
refugees in Europe and North America had previously ended up in Sweden due
to a generous unilateral national programme.108
Parallel to these developments was the creation of the Emergency Transit
Centre in Romania based in Timosoara. This was established through a tripartite
agreement in 2008 among the UNHCR-IOM, the Government of Romania,
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and a local NGO, which helped in its administration. Opened in early 2009, this
was a modest effort in which several hundred offshore/resettled refugees were
housed for up to 6 months for further resettlement within the EU or elsewhere.109 However, the EU saw this as a pilot programme and thought it fit
well with the Communication of September 2009, and a new push on advancing
the harmonization of resettlement efforts through the offices of EASO. Under
ERF III (2008–13), Member States would receive 4,000 Euros for each refugee
resettled and the Commission instructed Member States to supply annual figures
for numbers resettled.
It is also instructive to see how the Romanian Government handled the
publicity surrounding the camp in Timosoara. Unlike the secret camps in Libya
or the pilot camps elsewhere in Africa and the Western CIS, or the sharp dismissive reactions of Croatia and Ukraine in 2003, Romania was proud of its
achievement, broadcasting it to demonstrate Romania’s embrace of global and
EU solidarity, to demonstrate that this recently admitted Member State was
adopting the embedded liberal political culture of Europe, that it was a responsible and willing partner not only in migration management, as the Moroccans
had trumpeted, but in the ethical values of liberal hospitality.110 In this case the
camp was a liberal beacon not hidden from public view as a place of lawless
irresponsibility. And the Romanians explained how the occupants of the camp
had regular contact with the local inhabitants of Timosoara in which the local
participating NGO helped to foster the sympathies of the Romanian population.
The EU hoped that EASO and Romanian efforts would incite the spread of pilot
camps elsewhere in the EU and called on a marriage between these internal
camps and new generation of putative regional protection camps in North
Africa and the Middle East.111
Just as the Romanian pilot camp points to a far more humane form of camp
than those in Libya or the miserable informal camps in North Africa, so too the
concept of extraterritoriality can be used in an entirely different way in light of
the passage of the Treaty of Lisbon. The end of the pillar structure within the EU
means that the European Court of Justice and the European Parliament will have
far more power to enhance the Area of Freedom, Security, and Justice. With the
formal recognition of the European Convention of Human Rights and the
Refugee Convention, a new form of liberal extraterritoriality will come into
play, the long-term effects of which remain difficult to discern.112 Earlier, I
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suggested that Member States seem to be merging towards a common understanding of citizenship based on a modified form of jus sanguinis. But the supranational EU is a community of law, not one based on common ancestry,
ethnicity, or fate, and it is a community of law in which law has an extraterritorial effect.113 European primary and secondary law oblige European
border-control bodies to uphold non-refoulement. Agencies such as Frontex
will be under the review of the European Court of Justice and naval push-backs
by Member States may also be judged illegal by the Court. There seems to be
growing consensus amongst European jurists that the US Supreme Court’s
ruling on Caribbean interdictions was given on very shaky legal grounds; the
message heard is that EU Member States cannot escape their legal obligations in
extraterritorial space.114 And the European Court of Justice has begun to rule on
asylum and refugee law in the Member States with Greece and Denmark losing
cases for failing to enforce asylum directives. The Court also reversed a Dutch
decision to refuse protection of an Iraqi asylum-seeker in February 2009.115
Thus, we can see the development of countervailing powers within the legal
space of the EU, with legal and supranational mechanisms countering avoidance
strategies, which rely on extraterritorialization. Indeed, the European
Commission has anticipated this legal clash, by stating that the Joint
Curriculum of the Schengen Border Code for border guards and Frontex personnel include a section on the obligations to enforce the EU’s obligations under
international refugee and asylum law. Meanwhile, various agencies which have
prioritized security policy are being potentially countered by others, such as the
Fundamental Rights Agency. Embedded liberalism is flexible and contingent,
realism does enter, and it is certainly true that pragmatic arguments are necessary
to ensure that international obligations are enforced.
Nevertheless, the rule of law is no mere ruse. Prophecies of the rule of an
exceptional regime or critics of human rights rhetoric (be they conservative or
post-modernist) may be too hasty; even if Marie-Bénédicte Dembour’s
Nietzschean take on human rights, or “human rights nihilism”, argues that
human rights are an artificial creation, an ideal type, and open to abuse by
interested powers; nevertheless, she also concludes they must be cherished,
they are strategically necessary even if one should be sceptical of special pleading
and the inverted usages by Member States who use human rights to achieve the
reverse.116 Thus, while the “obscurity of legal reasoning or institutionalized
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rights language”,117 as has been recently argued, may mask the power struggles,
national priorities, and ideological influences behind the formation of the CEAS,
human rights, even human rights without illusions, are important to understand
the motivations behind EU policy-making and the unintended outcomes of the
politics of the exceptional. It is impossible to understand the dynamics behind
the Geneva regime in the EU without accepting that, even if it honoured in the
breach, burden sharing, non-refoulement, and sanctity of international law remain
shared aspirations.
If we return to Giorgio Agamben, behind him we find Carl Schmitt and his
fashionable ideas that identifying an enemy and fear are the motivating forces of
politics, but, with these first premises, a despotic mentality is the natural outcome. However, as Jef Huysmans has shown, a social democratic concept of the
exceptional was posited against Schmitt’s bargain in Weimar Germany by other
democratic jurists.118 Thus a form of social solidarity, a legal space founded on
fundamental freedoms and welfare rights, a pragmatic humanitarianism, is the
best way to promote human rather than “homeland security”.119
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