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ESCAPE FROM DOMESTIC VIOLENCE

concludes that "the available research is unsatisfactory in terms of
reliable conclusions."1 Her assessment of the research, in this
respect, seems accurate. 123 Second, none of the research she reviews
appears to control for "justifiability." We simply do not yet know if
abductions motivated by benevolent reasons cause less harm to
children than abductions motivated by malevolent reasons, although
common sense suggests that this would be true. None of the research
makes comparative assessments about whether a child is better off
with the consequences of abduction, even assuming the consequences
are negative, or with the consequences of what life might have been
without the abduction (e.g., living in an abusive household where one
parent is ultimately killed). Third, and most importantly, the vast
majority of the harm attributed to abduction, especially where the
children are abducted for benevolent reasons, comes from living a life
of secrecy. No study has examined the impact on a child when the
child is abducted for protective reasons and does not have to live
"underground." Logic suggests that a child secure in the knowledge
that her mother has escaped domestic violence and that neither the
child nor her mother will be forced to return to the place of the abuse,
would exhibit a different psychological profile after abduction than
the child yanked away from her primary caretaker and forced to live a
life underground.

A more accurate statement about the harm to children from
abduction is that the effects fall along a continuum. The impact will
depend upon whether the child is being removed from a traumatic

Characteristics, 53 J. Marr. & Fain. 805, 814 (1990-91)), with Agopian's study that
found "some trauma to the children" was reported by "all parents," id. at 608 (citing
Michael W. Agopian, The Impact on Children of Abduction by Parents, 63 Child
Welfare 511 (1984)).

122. Freeman, supra note 115, at 620.
123. One study cited by Freeman states: "Despite growing interprofessional

attention to this problem that lies at the intersection of psychiatry and the law, little is
known about how formerly abducted children are affected. Even less information is
available concerning how children fare over time following abduction by one parent
and recovery by the other." Rebecca L. Hegar & Geoffrey L Greif, How Parentally
Abducted Children Fare: An Interim Report on Families Who Recover Their Children,
21 J. Psychiatry & L. 373, 374 (1993). Some research suggests the harm to children is
far from universal. For example, the National Study of Law Enforcement Policies
and Practices Regarding Missing Children and Homeless Youth interviewed fifty-
eight parents or caretakers in six metropolitan areas between March and July 1989
whose children had been abducted by a family member. Office of Juvenile Justice and
Delinquency Prevention, Law Enforcement Policies and Practices Regarding Missing
Children and Homeless Youth, Research Summary 3, 5 (1993). Only 5% of the
parents interviewed indicated that their child had been physically abused and only
19% believed the child had been harmed mentally. See id. at 5. While 75% of the
children in the study were returned in seven days or less, many of the cases appeared
to be serious, with the abducting parent concealing the child in 55% of the cases,
threatening or demanding something of the other parent in 42% of the cases and
taking the child out of state in 21% of the cases. See id.
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family situation,124 whether the child already has been uprooted from
his or her familiar environment as part of the typical chaos
accompanying separation and divorce, whether the child is too young
to experience separation, whether the abductor is the primary
caretaker,12 whether the child's emotional bonding with the left-
behind parent is a product of traumatic bonding (something not
worthy of protection12 6), and whether the abductor poses a risk of
physical abuse to the child. It is critical also to consider whether the
child will be forced to live in hiding. As researchers Greif and Hegar
stated,

It must be remembered, though, that there are as many variations as
there are children. At one end of the spectrum are children being
taken away from an abusive situation by the parent to whom the
child feels closest. This may not be damaging to the child, especially
when compared with the alternatives. At the other end of the
continuum are children who are removed from a parent with whom
they have formed a close bond and are placed in an abusive or
neglectful environment where life is chaotic. One could predict that
the latter situation would be damaging to a child of any age. These
cases we have come to know fall along this wide spectrum.

124. As the National Center for Missing and Exploited Children recognized, the
child might be leaving a horrific family situation:

To truly appreciate the plight of a child abducted by a family member, an
officer must first realize what preceded the abduction. For this dramatic
flight to occur one would have to assume it was prefaced by the impending
breakdown of the family unit. In this process the child may well have been
exposed to domestic violence, alcoholism, abuse, and other problems that
commonly affect dysfunctional families.

National Center for Missing & Exploited Children, Missing and Abducted Children:
A Law-Enforcement Guide to Case Investigation and Program Management 63
(Stephen E. Steidel ed., 1994).

125. One study of child abduction found that in international marriages, the
abductor "was perceived by the other parent as having been significantly more
involved in two aspects of child rearing-physical care and supervision-than was
true for the general sample." Greif & Hegar, supra note 8, at 190; Dyer, Legal
Kidnapping, supra note 66, at 21 (attributing the damaging effects of abduction to loss
of stability and particularly "the traumatic loss of contact with the parent who has
been in charge of his upbringing").

126. Researchers have documented that the apparent closeness between
perpetrators of domestic violence and their children sometimes can be explained by
"traumatic bonding." Stephen E. Doyne et al., Custody Disputes Involving Domestic
Violence: Making Children's Needs a Priority, 50 Juv. & Fam. Ct. J. 1, 7 (1999) (citing
Donald Dutton, The Domestic Assault of Women: Psychological and Criminal Justice
Perspectives 3-10, 191 (1995)). Simply, "children may appear emotionally close to
violent parents because they are afraid of them." Id.

127. See, e.g., Oregon Domestic Violence Council, A Collaborative Approach to
Domestic Violence: Oregon Protocol Handbook 45 (1996) [hereinafter Oregon
Protocol Handbook] ("Perpetrators of domestic violence are also more likely to
abuse their children.").

128. Greif & Hegar, supra note 8, at 144. The authors are somewhat inconsistent in
their approach to whether abduction is harmful or not. In their last chapter they
state,
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One of the situations in which an abduction may be, on balance,
beneficial, is when a primary caretaker removes the child from a home
filled with domestic violence. Most of the children in homes with
domestic violence witness the violence, t" and children are present
25% of the time when an abuser kills his victim."~ "Clearly,
witnessing violence in the home has a profoundly disturbing affect
[sic] on children. ' ' 3s Children can experience emotional problems,

Life on the run takes a serious toll on children, regardless of the kind of life
they are escaping. Fear of one parent, unanswered questions about the past,
isolation from relatives and friends, and the need for secrecy and deceit are
destructive to the normal growth and development of children. When a
well-intentioned abductor is caught, children face further difficult changes
and their relationship with the abducting parent sometimes ends.

Id. at 246 (footnote omitted).
129. In my home state, it is clear that children are witnessing domestic violence:

Sixty percent of Oregon children under 18 years of age living in abusive
households are estimated to have seen or heard the abuse of their mothers
or caregivers during the past year. This translates into more than 1 of every
6 (15% or 123,400) Oregon children who witnessed domestic violence during
the past year. Two-thirds (81,400) of these children saw or heard the abuse
at least once per month.

Oregon Health Division and Multnomah County Health Department, 1998 Oregon
Domestic Violence Needs Assessment: A Report to the Oregon's Governor's Council
on Domestic Violence 1 (1999) at ii [hereinafter Oregon Domestic Violence Needs
Assessment]. "[N]early three-fourths of the children living in abusive households
during the past year were at home when the abuse occurred, and the number of
additional children who might have seen or heard the abuse without their mother's or
caregivers' knowledge is unknown." Id. at 6. The estimate that 15% of Oregon's
children are exposed to domestic violence is consistent with the numbers at the
national level. Id.; see also Lenore E. Walker, Terrifying Love 136 (1989) ("About
one half of batterers batter their children as well as their wives.") (footnote omitted).

130. Doyne, supra note 126, at 3 (citing M. Crawford & R. Gartner, Woman
Killing, Intimate Femicide in Ontario: 1974-1990 (1992)).

131. Klein & Orloff, supra note 2, at 1171; 1998 Oregon Domestic Violence Needs
Assessment, supra note 129, at 1 ("children who witness the physical abuse of their
mothers or caregivers are known to be at increased risk of behavioral and
developmental problems"); Oregon Protocol Handbook, supra note 127, at 45
("[J]udges must recognize that domestic violence is a relevant factor and that children
who are exposed to abusive conduct are at serious risk of physical and emotional
harm. Perpetrators of domestic violence can jeopardize children's well-being and
place them at significant risk. Children who witness domestic violence are more likely
to experience behavioral, somatic and emotional problems.... Boys who witness the
violence of their fathers toward their mothers are at elevated risk for perpetrating
domestic violence in their adulthood. Finally, girls who witness maternal abuse may
tolerate abuse as adults more than girls who do not.") (citations omitted); see also
Naomi R_ Cahn, Civil Images of Battered Women: The Impact of Domestic Violence
on Child Custody Decisions, 44 Vand. L. Rev. 1041, 1090 (1991) (-[D]omestic
violence.., traumatizes and terrorizes [children] when they witness their fathers
abusing their mothers, and it teaches them that violence is acceptable. Second, a
parent's disregard of the effect of violence on his children indicates that the parent
may not be able to care adequately for the children's needs. Finally, women may be
disadvantaged because of the violence, thus experiencing economic and psychological
problems.") (footnote omitted); Zorza, supra note 4, at 3 ("between half and three-
quarters of spousal batterers deliberately physically abuse (and virtually all abusers
emotionally abuse) their children"); Principles of the Law of Family Dissolution,
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including feelings of fear, insecurity, anxiety, stress, low self-esteem,
or guilt.132 They can stall or regress developmentally.1 33 They can also
exhibit physical manifestations of their emotional turmoil, cope by
abusing drugs and alcohol, and internalize the appropriateness of
violence to resolve conflicts.134 Harm to the child can occur even if the
child never actually sees the abuse, but instead just hears it.135 Specific
research comparing the benefits and disadvantages of abduction for
children who are taken from abusive households by their primary
caretakers would be extremely useful.

Such empirical research would also help us better assess the moral
reprehensibility of the abductor's conduct. When harm to the child
from abduction seems inevitable, society characterizes the abductor as
morally blameworthy:

Various reasons are given for kidnapping, including the "best
interest of the child." However the evidence clearly states, that with
rare exceptions involving major breaches of responsibility by social
protective agencies, a parental kidnapping is most correctly
explained as an act motivated by selfishness, egocentric need,
pathological hate, spite or mental incompetence on the part of the
kidnapping parent; an act which is done without regard for the rights
and needs of the victim child. 36

Once we acknowledge that harm does not befall every abducted
child, or that the harm experienced from abducting may be less than

supra note 4, at § 2.13, reporter's notes, cmt. c ("[T]here is general agreement that
children are harmed by witnessing the abuse of their parent."); id. at § 2.02, reporter's
notes, cmt. h ("There is broad consensus that domestic violence is harmful to
children, as well as extreme hostility between parents, especially when this hostility
focuses on the children themselves."). For an example of the threat to children, see
State ex rel. State Office for Services to Children & Families v. Frazier, 955 P.2d 272,
284 (Or. Ct. App. 1998) (en banc) (affirming termination of father's rights and
explaining how violence put child at serious risk of harm); Rodriguez v. Rodriguez, 33
F. Supp. 2d 456, 459-62 (D. Md. 1999) (recounting testimony of a fearful child who
witnessed father's abuse of mother and the court's finding that Article 13(b) defense
had been made out).

132. See Doyne, supra note 126, at 4.
133. See id.
134. See id. These children are at a greater risk of juvenile delinquency and other

problems. See generally Peter G. Jaffe et al., Children of Battered Women 28-29
(1990). Children in homes with domestic violence are more likely to repeat the role
of the parent of the same gender as they grow older. See Doyne, supra note 126, at 4-
5. A possible indication of the inter-generational effect of domestic violence is the
fact that in Greif and Hegar's study, "almost one-fifth witnessed violence between
their parents." Greif & Hegar, supra note 8, at 27.

135. See Mildred Daley Pagelow, Effects of Domestic Violence on Children and
Their Consequences for Custody and Visitation Agreements, 7 Mediation Q. 347, 348
(1990).

136. International Parental Child Abduction Act of 1989, supra note 52, at 111
(letter to Subcomm. from Thomas E. Harries). But see Parental Kidnapping, supra
note 35, at 1 (statement of Lawrence Lippe, Chief, General Litigation Section,
Criminal Division, U.S. Department of Justice) ("As often as not, the abducting
parent is a kind, loving parent who is doing this out of love for the child.").

[Vol. 69



ESCAPE FROM DOMESTIC VIOLENCE

the harm encountered from not abducting, we can begin to appreciate
that some abductors do not abduct for selfish reasons. Many mothers
abduct to protect themselves and their children from the effects of
living in an abusive household, or to become better parents by freeing
themselves from oppression. In this country, we recognize the
importance of removing a child from an abusive household. The state
sometimes even removes children from their mothers when the
mothers fail to take action to protect their children from domestic
violence. Consequently, when a mother abducts her children to
remove the family from an abusive household, we should recognize
that she probably acts not for selfish reasons, but because she has
determined that the move is best for them."

In addition, we must remember the moral blame that belongs on
the shoulders of the domestic violence perpetrator. The Hague
Convention assumes that forum shopping by abduction is both
harmful to children and unfair to the left-behind parent. Yet, forum
shopping by violence and coercion is also harmful to children and
unfair to the other parent. The incidental forum shopping that often
accompanies an escape from domestic violence is certainly less
reprehensible than the initial forum shopping achieved by violence
and coercion, or even the violence itself.

Some readers may have the following reaction at this point: while
witnessing domestic violence can be devastating for children, the
domestic violence, in many instances, can be addressed in the country
where it occurs and international flight is not required to obtain
safety. Therefore, the argument continues, one must compare the
potential harm to the child from international abduction with the
potential harm to the child from having the mother obtain legal
protection and redress in the country where the domestic violence
occurs.

This argument, while theoretically valid, has several shortcomings
in practice. First, some Abduction Convention signatories have
inadequate laws relating to domestic violence. 39 Second, some

137. See Mary E. Becker, The Abuse Excuse and Patriardal Narratives, 92 Nw. U.
L. Rev. 1459, 1465 (1998) (discussing passive mother's possible criminal liability and
possible loss of custody due to actions of abusive spouse).

138. In most other contexts, we presume that custodial parents act in their
children's best interest. While that presumption is always strained in the context of
family break-up, a mother who takes her children back to her homeland (and often to
her birth family), to free them from an abusive household, has typically determined
that her children will benefit, on balance, from the move.

139. The many types of laws that may benefit domestic violence victims, including
specific criminal laws, general criminal laws, and civil protection order schemes,
complicate any attempt to assess the adequacy of the law-on-the-books for domestic
violence victims in a particular country. Generally, our American experience tells us
that the availability of a full panoply of legal remedies is important to combat
domestic violence effectively. For example, when the criminal law treats domestic
violence as a private matter, then batterers receive a message that makes victims' civil
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countries undermine their adequate law-on-the-books by ineffective
law enforcement or inadequate implementation of the civil law.14

The U.S. State Department issues reports about the human rights
practices in other countries; these reports suggest that various Hague
Convention signatories fail to protect domestic violence victims
despite adequate laws-on-the-books. 141  Third, even assuming a

protection orders less authoritative. Similarly, the inability to obtain a civil protection
order may leave a woman inadequately protected despite criminal law remedies. She
may be unwilling to invoke the state's criminal law machinery because, for example,
she depends financially upon her batterer. Therefore, the lack of either civil or
criminal laws addressing domestic violence strongly suggests that a country's laws
inadequately protect victims. With this in mind, see generally 1999 Country Reports
on Human Rights Practices, supra note 6. For example, in Poland, "The law has no
provision for restraining orders to protect battered women against further abuse....
[I]n divorce cases courts frequently ... do not issue a property settlement, sending the
woman back to live with the abusive husband. This problem is exacerbated by a lack
of alternative housing in the country." Id. In St. Kitts and Nevis, "There is no
domestic violence legislation." Id. In the Czech Republic, "[a]n attack is considered
criminal if the victim's condition warrants medical treatment (incapacity to work) for
7 or more days. If medical treatment lasts less than 7 days, the attack is classified as a
misdemeanor and punished by a fine not exceeding approximately $100 (3,000 Czech
crowns-approximately one-fourth of the average monthly wage). Repeated
misdemeanor attacks do not impose stricter sanctions on the abuser." Id. In Georgia,
"[tjhere are no laws that specifically criminalize spousal abuse or violence against
women." Id. In Romania, "[pirosecution of rape is difficult because it requires both a
medical certificate and a witness, and a rapist can avoid punishment if he marries the
victim. There is no specific legislation dealing with spousal abuse or rape, and
successful prosecution of spousal rape is almost impossible. Police are often reluctant
to intervene in instances of domestic violence." Id.; see also supra note 7.

140. For a discussion concerning the efficacy of legal interventions in the United
States, see Sherry L. Hamby, Partner Violence: Prevention and Intervention, in
Partner Violence: A Comprehensive Review of 20 Years of Research 210, 240 (Jana
L. Jasinsky & Linda M. Williams eds., 1998).

141. See generally 1999 Country Reports on Human Rights, supra note 6. For
example in Colombia, "Rape and other acts of violence against women are pervasive
in society, and like other crimes, seldom are prosecuted successfully." Id. In Greece,
an independent government agency, the General Secretariat for Equality of the Sexes
(GSES), asserts that "police tend to discourage women from pursuing domestic
violence charges and instead undertake reconciliation efforts, although they are
neither qualified for nor charged with this task. The GSES also claims that the courts
are lenient when dealing with domestic violence cases." Id. In Hungary, domestic
abuse is "believed to be common, but the vast majority of such abuse is not reported,
and victims who step forward often receive little help from authorities.... Police
attitudes towards victims of sexual abuse are often reportedly unsympathetic,
particularly if the victim was acquainted with her abuser." Id. In Ireland in 1997,

a government task force on violence against women concluded that the
problem, in particular domestic violence, is widespread and that many
women believe that existing services are incapable of responding to their
needs. The task force found that many women believe that the legal system
minimizes the seriousness of crimes committed against them, fails to
dispense justice, and makes them feel at fault for what happened.

Id. In the former Yugoslav Republic of Macedonia, "Cultural norms discourage the
reporting of such violence, and criminal charges on grounds of domestic violence are
very rare." Id. In Mexico, "[Plolice are reluctant to intervene in what society
considers to be a domestic matter. Police also are inexperienced in these areas and

[Vol. 69
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country provides adequate legal protection for domestic violence
victims and their children, a victim may reasonably believe that
departing the country is the only way that she can ensure her safety.
Sometimes obtaining the legal remedies takes too much time and a
victim has nowhere safe to go in the interim. Some countries lack
sufficient shelters for battered women.1 42 As one study indicated, the
domestic violence victim who is an immigrant can be "alienated from
major social institutions," with "family/social support in another
geographic area.' 1 43 Similarly, the victim may feel that she cannot
access the resources for obtaining safety in her present location, even
if they are available. She may not speak the language." She may be
without money, transportation, or even phone service, all of which
may stop her from utilizing existing legal or social service remedies.
She may find little support for her efforts to stop the domestic
violence because it may be viewed as a private matter) 5 As Greif and

unfamiliar with appropriate investigative technologies." Id. In Poland, "According to
NGO's [sic], the courts often treat domestic violence as a minor crime, pronounce
lenient verdicts, or dismiss cases." Id. In Panama, "The 1995 Family Code
criminalized family violence,... although convictions are rare unless a death occurs."
Id In Spain, "Currently, a restraining order is issued only after a guilty verdict." Id.
In South Africa,

Abused women have difficulty getting their cases prosecuted effectively and
also often are treated poorly by doctors, police, and judges .... The Prevention
of Family Violence Act of 1993 defines marital rape as a criminal offense, and it
allows women to obtain injunctions against their abusive husbands and
partners .... However, the implementation process is inadequate, as the police
generally are unwilling to enforce the act. As a consequence, a limited number
of women pressed complaints under the law.

Id In Venezuela,
Violence against women is a problem, and women face substantial institutional
and societal prejudice with respect to rape and domestic violence .... Domestic
violence against women is very common .... According to local monitors, the
police generally are unwilling to intervene to prevent domestic violence, and
the courts rarely prosecute those accused of such abuse. In addition, poor
women generally are unaware of legal remedies and have little access to them.

Id.; see also Rodriguez v. Rodriguez, 33 F. Supp. 2d 456, 460-61 (D. Md. 1999)
(describing Venezuelan police's indifference to repeated incidents of domestic
violence).

142. See, eg., 1999 Country Reports on Human Rights, supra note 6, at
http:/www.state.gov/wxvvgloballhumanrights1999-hrp-reportlsouthafr.html ("the
number of shelters for battered women remained insufficient").

143. See Girdner, supra note 106, tbl. 2.
144. See id. at 2.
145. See 1999 Country Reports on Human Rights, supra note 6, at Belgium ("A

1997 parliamentary report described domestic violence against women as still
'covered by a culture of silence.' In one academic study, an eminent sociologist found
that slightly less than 1 percent of the women in a particular town had reported
incidents of domestic violence to the authorities." (citation omitted)); id. at Cyprus
("Domestic violence cases are rare in the Turkish Cypriot legal system, since they
often are considered a 'family matter."'); id. at Georgia ("[Als it is a social taboo to
go to the police or otherwise to raise the problem outside the family, it is reported or
punished only rarely."); id at Poland ("Violence against women remains hidden,
surrounded by taboos and accompanied by shame and guilt, particularly in small
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Hegar explain, some women chose to abduct their children rather
than to seek legal custody or the modification of a custody order
"because they despaired of getting what they wanted through legal
channels, whether that was protection for themselves or the child...,
[they lacked] a sense of control in a new and unfamiliar situation.' 4 6

Finally, the victim may appreciate that accessing legal redress will
increase the immediate danger to herself and to her child, as
separation is the most dangerous time for domestic violence victims.147

Geographic distance may be the only avenue to reduce the likelihood
of violence.

Consequently, the real question is whether a domestic violence
victim who reasonably believes that escape is the only way to assure
her safety, because she cannot obtain sufficient legal protection in the
country of abuse, either because of the country's shortcomings, her
batterer's tenaciousness, or her own limitations, should be subjected
to the Hague Convention's remedy of return, described below. The
current Convention presumes that the remedy of return should be
applied to her, just as it is applied to an abusive non-custodial father
who abducts a child for malevolent reasons. This answer suggests that
the Convention must be reformed.

C. The Story of Debra Mosesman Prevot

To get a sense of one type of situation I am concerned about, I
detail the story of Debra Mosesman Prevot, an American, who
married Jean-Claude Prevot, a French citizen, in 1988.148 The couple
had two children: Ben, born in 1989, and Arielle, born in 1991.149 The
couple lived in the United States from the time of their marriage until
mid-1991, when Arielle was approximately five months old.150 The
family departed for France because of Mr. Prevot's legal problems,
which left him feeling "caged in" by probation requirements and IRS
payments.'

The violence between Mr. and Ms. Prevot started after they arrived
in France.'52 Mr. Prevot beat Ms. Prevot "badly" once at the

towns and villages."); id. at Turkmenistan ("Anecdotal reports indicate that domestic
violence against women is common, but no statistics are available. The subject is not
discussed in society. There are no court cases available and no references to domestic
violence in the media.").

146. Greif & Hegar, supra note 8, at 225.
147. See Martha R. Mahoney, Legal Images of Battered Women: Redefining the

Issue of Separation, 90 Mich. L. Rev. 1, 5-6 (1991) ("At the moment of separation or
attempted separation... the batterer's quest for control often becomes most acutely
violent and potentially lethal."); see also infra note 231.

148. Prevot v. Prevot, 59 F.3d 556, 558 (6th Cir. 1995).
149. Id. at 558-59.
150. Id. at 559.
151. Id. at 558-59.
152. Prevot v. Prevot, 855 F. Supp. 915, 918 (W.D. Tenn. 1994), rev'd, 59 F.3d 556

(6th Cir. 1995).
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beginning, and again not long thereafter, but the abuse subsided when
Ms. Prevot's mother came to visit.' After her mother's departure,
the beatings occurred "really frequently."'L By the end of their
relationship, the abuse would occur weekly, sometimes as much as
three times a week. 5 There was "[n]o pattern" to the beatings",

The abuse was severe. As Ms. Prevot states, "He really beat me
violently and always in front of the kids. They were only one and
three years old when the abuse started."'1 Mr. Prevot became
"vicious" when he sought to obtain the jewelry that Ms. Prevot had
inherited. 58 Ms. Prevot believed that he might kill her to obtain it.159

"When I caught him standing over my son with his arms raised at him
I knew I had to get out."'16 The children were so traumatized by the
family violence that they hardly spoke when they returned to the
United States, despite the fact that they were two and four years old,
respectively.

161

As is typical of many abusers, Mr. Prevot isolated Ms. Prevot. In
France, he transferred all of the money out of the account to which
she had access.' 62 He hid all of her identification, including her
passports and the children's birth certificates.'6 He told her that he
had given the documents to a lawyer, and he refused to tell her the
lawyer's name.16 Without identification, Ms. Prevot could not even
cash checks.'0 The family lived in a trailer in the country, and they
had no car."6 Ms. Prevot stated, "I felt very isolated. It was just the
children and me. It was lonely and quiet."'" Although Mr. Prevot did
not live with them for the last three months of their time in France, he
would come by and look in the closets to be sure that their possessions

153. Prevot Telephone Interview, supra note 1. The trial court found that there
was "conflicting evidence concerning allegations of the husband's physically abusing
the wife." Prevot, 59 F.3d at 559 (referring to trial court's findings). For purposes of
examining the application of the Hague Convention to domestic violence victims who
are abductors, I treat Ms. Prevot's allegations as true. I have not interviewed Mr.
Prevot.

154. Prevot Telephone Interview, supra note 1.
155. Id.
156. Id.
157. Id.
158. Id.
159. Id.
160. Id. In addition, Ms. Prevot alleged that Mr. Prevot abused the children. For

example, Mr. Prevot would lock the children in the basement of his restaurant. Id.
161. Id.
162. Id.
163. Id.
164. Id.
165. Id.
166. Id.
167. Id.
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were still there. "He wanted to ensure that we did not try to get
away."-

16 8

Ms. Prevot states that she left France when she "realized after nine
months that there was nothing to do to stop the violence. It was only
getting worse. ' 169 She had called the police, but the police did not
help.17° They told her that there was no such thing as a restraining
order.1 71 They said that because Ms. Prevot was still married to her
husband, she could not change the locks on the residence, and she
could not stop him from visiting the children.172 Ms. Prevot sought
help from an attorney that had been recommended to her by the
American consulate, but the attorney offered her no legal avenue to
stop the violence.173 Her neighbors saw the abuse, but did nothing to
stop it.174 A social worker came once to the house and told Ms. Prevot
that there was little Ms. Prevot could do to stop the violence unless
she had money to file for a divorce.175 "No one cared, they just
expected me to keep living like that." 76 Ms. Prevot stated that the
abuse was "so serious and violent and so horrible for me and the kids.
But there was no way out since I had no money and I wasn't French.
Never should women and children have to take that."'' 77  She
commented that had she been able to obtain public assistance and
some sort of protection (e.g., even if she knew the police would arrest
Mr. Prevot if he beat her up), she would have stayed in France and
fought for custody there.1 78

168. Id.
169. Id.
170. Id.
171. Id.
172. Prevot Telephone Interview, supra note 1.
173. See id.
174. See id.
175. Id.
176. Id.
177. Id.
178. See id.. There is some indication that the legal remedies in France were more

extensive than Ms. Prevot believed:
The Penal Code prohibits rape and spousal abuse, and law enforcement
authorities vigorously enforce these laws; however, violence against women
remains a problem. The Ministry of Interior has reported that in 1998 there
were 7,828 rapes and 12,809 instances of other criminal sexual assault. The
Government sponsors and funds programs for women who are victims of
violence, including shelters, counseling, and hot lines. Numerous private
associations also assist abused women.

1999 Country Reports on Human Rights, supra note 6, at http://www.state.gov/www
global/human-rights/1999_hrp-report/france.htm. This gap between the actual help
potentially available to Ms. Prevot and her perception of the potentially available
help illustrates the problem of relying solely on the written law in assessing the
reasonableness of a victim's flight. Of course, it also raises questions about the
reasonableness of the flight.

[Vol. 69



ESCAPE FROM DOMESTIC VIOLENCE

Ms. Prevot decided that for her safety and for the well-being of her
children, she and her children had to leave France.7 9 To facilitate
their departure, Ms. Prevot sold some jewelry, and her mother sent
her some money.18 Ms. Prevot used the money to apply for new
passports."'1 Friends brought over plastic bags filled with clothes and
toys; she used these items to fill up her closets so that Mr. Prevot
would not suspect his family's imminent departure.18

After Ms. Prevot left France with her two children and returned to
the United States, Mr. Prevot instituted a Hague petition in the
United States for the return of the children'm Ms. Prevot lost at the
trial court level." However, the appellate court reversed the trial
court on a technicality.lY Because her husband was a felon, his
departure from the United States made him a fugitive.'8 The court
held that he could not invoke the United States judicial machinery to
obtain the return of his children.'87 When Ms. Prevot was asked what
she would have done had the appellate court upheld the lower court's
order to return her children, she said, "I would have returned with
them because I'd never put my kids on an airplane without me.' ' ts3
She would return even though she stated, "I know that he'd start
beating me again."' 9

Ms. Prevot's story provides a backdrop for evaluating the Hague
Convention and its appropriateness for abductors who are domestic
violence victims. Had the appellate court not reversed the trial court
on a technicality, the Prevot children would have been returned to

179. See id.
180. Id.
181. See id
182. Id
183. Prevot v. Prevot, 855 F. Supp. 915, 916-17 (W.D. Tenn. 1994), rev'd, 59 F.3d

556 (6th Cir. 1995).
184. Id at 922.
185. Prevot, 59 F.3d at 567.
186. Id
187. See id. A similar argument was tried recently in In re WValsh, with little

success. See Walsh v. Walsh, Nos. 99-1747, 99-1878, 2000 WL 1015863 (1st Cir. July
25,2000).

188. Prevot Telephone Interview, supra note 1.
189. Id. After the conclusion of the litigation pursuant to the Hague Convention

on Child Abduction, Ms. Prevot continued to live with her children in the U.S. She
obtained a restraining order against Mr. Prevot. Mr. Prevot returned to the U.S. and
lived near Ms. Prevot. Ms. Prevot feared that Mr. Prevot would abduct the children
and take them back to France. The Tennessee court, concerned about this also,
required Mr. Prevot to post a bond before Mr. Prevot could have unsupervised visits
with his children. Telephone interview with Debra Mosesman Prevot, June 1999. Ms.
Prevot later sought to move away from Mr. Prevot. The court granted her request,
although Mr. Prevot had contested it. Letter from Edward Bearman to Merle H.
Weiner, Aug. 7, 2000. Since the move, he ceased all visitation with the children and
fell significantly behind in child support. As of August, 2000, he had not been seen or
heard from for several months. Id.
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France. This result would have been problematic for practical and
philosophical reasons.

First, the return of the children to France would have placed Ms.
Prevot in physical danger. Even though the court may not have
ordered her to return, Ms. Prevot stated that she would have returned
to France with her children. 9 ' Mothers who face the dilemma of
being separated from their children or enduring "innumerable
financial and practical difficulties" in returning to the children's
habitual residence, have chosen to return with their children and
"move heaven and earth" to do so. 9' Many primary caretakers will
not let their children travel without them back to the abusers'
homeland."9 This attitude is undoubtedly reinforced by some judges'
views that mothers have a "parental duty to return with the child to
minimize the child's instabilities." '93 Similarly, many parents will want
or need to return for the custody proceedings. The mere physical
proximity of an abuser and his victim increases the likelihood of
violence. 94 Even if the court extracts an undertaking 9 5 from the left-
behind parent that, pending the adjudication of custody, the mother

190. See supra text accompanying notes 181-84.
191. In re A (A Minor) (C.A.) (unreported opinion, published in The Times June

13, 1987).
192. See, e.g., id. (mother says she will return with child if court orders child's

return); Re Arthur, No. CA1223/87, (Fain. Div. Jan. 13, 1988), at 7 (unpublished
opinion) (mother says she will return with child if court orders child's return).
However, contrary to my instinct, many abductors who are the primary caretaker
allege as part of the 13(b) defense that they "will not return if the child is ordered
returned and therefore that the return of the child will cause psychological damage
because of separation from that parent." Permanent Bureau Hague Conference on
Private International Law, Checklist of Issues to be Considered at the Third Meeting of
the Special Commission to Review the Operation of the Hague Convention on the Civil
Aspects of International Child Abduction, Preliminary Document No. 1 of Jan. 1997,
at 44 [hereinafter Checklist of Issues to Be Considered]. This is a "recurring
situation." Id. This defense is seldom successful because "the courts.., have
interpreted the spirit of the Convention in such a way as to oppose this claim of harm
which the abductor herself or himself is inflicting on the child." Id. at 46. Of course,
employing the defense is distinguishable from what custodial parents would really do
if the court ordered that their children be returned.

193. Checklist of Issues to Be Considered, supra note 192, at 46. In many instances,
the court or left-behind parent encourages the victim to return with the child. For
example, the attorney for Nunez-Escudero suggested at oral argument that "the court
could order the child's return to Mexico with Tice-Menley, and subject to the
assistance of Mexican or United States authorities." Nunez-Escudero v. Tice-Menley,
58 F.3d 374, 378 n.3 (8th Cir. 1995); accord Sheikh v. Cahill, 546 N.Y.S.2d 517, 522
(Sup. Ct. 1989) (defendant-father was ordered that "the child is to be returned to the
United Kingdom under defendant's care").

194. Cf Alfred DeMaris & Jann K. Jackson, Batterers' Reports of Recidivism After
Counseling, 68 Social Casework: The Journal of Contemporary Social Work 8, 462
(1987) (finding that men who live with their partners at the termination of a batterer's
treatment program had a much higher recidivism rate-42% versus 18%).

195. In the context of a Hague proceeding, undertakings are verbal assurances
given to the court by a litigant, typically through counsel, as a condition of the child's
return. See infra Part III.A.
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maintains physical custody of the children, the father forgoes
visitation, and the father stays away from the mother,19 this
undertaking does not guarantee the mother's safety.19

Second, an order to return the children to the place where the
domestic violence occurred gives the children, the batterer, and the
victim harmful messages. The explicit message is that domestic
violence is irrelevant to the proceedings; the implicit message is that
the system does not care about the abuser is actions. This perspective
reinforces the domestic violence victim's view that legal solutions will
not help her, and further disempowers her. It tells the batterer that
the system will help him exercise power and control over his victim,
and thereby reinforces his power.19 The children are taught that
violence is rewarded, and that the system does not care about their
mother's plight.

Third, the Convention's underlying philosophy or purpose is not
served by its application to someone like Ms. Prevot. A parent who
abducts his or her children to another country because that parent
fears losing a custody battle is in a fundamentally different moral
position than a parent who abducts her children because the other
parent endangers her life. The remedy for the abduction should
reflect this difference.199 In addition, applying the Convention to an
individual like Ms. Prevot and sending her children back to France in
no way provides a disincentive to other women who need to flee

196. Various courts have held that the Convention does not require that the child
be returned to the left-behind parent, but rather only to the child's habitual residence.
In re A (A Minor) (C.A.) (unreported opinion, published in The Times June 13,
1987).

197. See infra Part Ill.A.
198. Depending upon the court's order and the factual circumstances, the woman

may not even have rights of access to her child once the child is returned. It is
currently unknown whether parents are being afforded rights of access in the child's
habitual residence after the child has been returned. "[Flollow-up information after
the return of children was insufficient or even completely lacking." See Report of the
Second Special Commission, supra note 14, at 236. There was agreement at the 1993
Special Commission that the Central Authorities should cooperate more on
determining whether rights of access have been instituted or restored, but "with a
view to creating post-return situations conducive to the prevention of future re-
abductions." Id

199. For example, the district court in Blondin v. Dubois, 19 F. Supp. 2d 123
(S.D.N.Y. 1998), stated:

The Convention recognizes that custody decisions should be made in the
country of habitual residence and it seeks to deter parents from wrongfully
taking their children across international borders. It therefore grants certain
rights and privileges to a parent who has been victimized by the unilateral
actions of the other parent. Here, however, [the left-behind parent] is not the
victim. Rather, he created his own predicament by abusing and victimizing [the
abductor] and the children. His rights under the Convention therefore must
give way to the 'primary interest' of the children not to be exposed to 'physical
or psychological danger' or the 'intolerable situation' that would surely exist if
they are returned to France.

Id. at 129.
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