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Abstract

In partial response to the inability of intellectual property laws to adapt to
data-sharing over computer networks, several initiatives have proposed
techno-legal alternatives to encourage the free circulation and transfor-
mation of digital works. These alternatives have shaped part of contem-
porary digital culture for more than three decades and are today often
associated with the “free culture” movement. The different strands of
this movement are essentially derived from a narrower concept of soft-
ware freedom developed in the nineteen-eighties, and which is enforced
within free and open source software communities. This principle was
the first significant effort to articulate a reusable techno-legal template
to work around the limitations of intellectual property laws. It also of-
fered a vision of network culture where community participation and

sharing was structural.

From alternate tools and workflow systems, artist-run servers, net-
work publishing experiments, open data and design lobbies, cooperative
and collaborative frameworks, but also novel copyright licensing used
by both non-profit organisations and for-profit corporations, the impact

on cultural production of practices developed in relation to the ideas of
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free and open source software has been both influential and broadly ap-
plied. However, if it is true that free and open source software has indeed
succeeded in becoming a theoretical and practical model for the trans-
formation of art and culture, the question remains at which ways it has
provided such a model, how it has been effectively appropriated across

different groups and contexts and in what ways these overlap or differ.

Using the image of the sandbox, where code becomes a constituent
device for different communities to experience varying ideologies and
practices, this dissertation aims to map the consequent levels of diver-
gence in interpreting and appropriating the free and open source techno-
legal template. This thesis identifies the paradoxes, conflicts, and contra-
dictions within free culture discourse. It explores the tensions between
the wish to provide a theoretical universal definition of cultural freedom,
and the disorderly reality of its practice and interpretation. However,
despite the different layers of cultural diffusion, appropriation, misun-
derstanding and miscommunication that together form the fabric of free
culture, this dissertation argues that, even though feared, fought, and crit-
icised, these issues are not signs of dysfunctionality but are instead the
evidence of cultural diversity within free culture. This dissertation will
also demonstrate that conflicts between and within these sandboxes cre-
ate a democratic process that permits the constant transformation of the
free and open source discourse, and is therefore something that should
be embraced and neither resisted nor substituted for a universal approach

to cultural production.
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Introduction

What Is Free Culture?

According to the website freeculture.org, developed by a “non-partisan
group of students and young people who are working to get their peers
involved in the free culture movement,”! the term free culture was origi-
nally coined by American law professor Lawrence Lessig in his 2004 book
Free Culture: How Big Media Uses Technology and the Law to Lock Down
Culture and Control Creativity.? Lessig’s book is an elaborate collection
of anecdotes, that together form a critique of the increasing discrepancy
between, on the one hand, the way people use technology to share, cre-
ate, and transform media, and on the other hand, the laws that regulate
and control such activities. He puts an emphasis on digital media files
such as music and films, and notably exemplifies in his analysis the role

and context of piracy in the development of the media industry. Lessig

1 Students for Free Culture, “About,” 2006, http://wiki.freeculture.org/About.
2 Students for Free Culture, “Free Culture,” 2005, http://wiki.freeculture.org/What_is_
free_culture%3F.
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warns the reader of the increasingly negative impact of legal rights such
as copyright on culture, on creativity, and more precisely: on the abil-
ity to create and share new productions of different artistic, musical, or
literary creations. In particular, the laws that regulate the intellectual
property aspect of material production have became inadequate to the

production and consumption infrastructure of the Internet.

As British sociologist Dick Hebdige explained in his seminal 1979 book
Subculture: The Meaning of Style, culture is a particularly ambiguous word
that has been redefined several times, sometimes with contradictions,
and that as a whole could be used both to describe processes as well as
products, and relations within the whole way of life as well as standards
for excellence.> However, the idea of culture that Lessig refers to bares
no ambiguity, and can be best associated to a specific category once de-
fined by Welsh cultural theoretician Raymond Williams, namely “works
and practices of intellectual and especially artistic activity,* where “cul-
ture is music, literature, painting and sculpture, theatre and film,” albeit
taking into account their digital materialisation. However, even if Lessig
refers to the circulation of digital works and cultural expressions on the
Internet, the free culture he refers to is not a gratis culture. In his words,
the concept of cultural freedom is tightly linked to liberal traditions, and
in the preface of his essay he connects the notion of free culture with the

ideas of free speech, free markets, free trade, free enterprise, free will,

3 See Dick Hebdige, Subculture: The Meaning of Style (1979; repr., London: Routledge,
2002), 5-19, From Culture to Hegemony.

Raymond Williams, Keywords: A Vocabulary of Culture and Society (1976; repr., New
York: Oxford University Press, 1985), 90.

> Ibid., 90.
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and free elections,® to both honour the lineage this term aims to be asso-
ciated with, and also to note about the linguistic misunderstanding that
a term such as free could create. For him, free has nothing to do with

gratuitousness and the lack of property.

A free culture supports and protects creators and innovators. It does
this directly by granting intellectual property rights. But it does so
indirectly by limiting the reach of those rights, to guarantee that
follow-on creators and innovators remain as free as possible from
the control of the past. A free culture is not a culture without prop-
erty, just as a free market is not a market in which everything is
free.’

After the publication of the book, those who have embraced the idea
of free culture, like the contributors of the freeculture.org website, ad-
mitted that since then the original notion might have been changed or
expanded.® As a matter of fact, the website does not offer one unique def-
inition, but instead points to internal and external resources that could
potentially further inform the reader about how free culture could ma-
terialise, what its manifesto could be, and how difficult it is to define it
more clearly.” Free culture could therefore be claimed by potentially any-
one sympathetic to what was sketched by Lessig. In the end, because of

such a loose framework, free culture came to be understood as a social

Lawrence Lessig, Free Culture: How Big Media Uses Technology and the Law to Lock
down Culture and Control Creativity (New York: Penguin Press, 2004), XIV.

7 TIbid., XIV.

Students for Free Culture, “Free Culture”

9 See Students for Free Culture, “What Does a Free Culture Look Like?” 2004, http:
//wiki.freeculture.org/What_does_a_free_culture_look_like%3F; Students for Free
Culture, “Free Culture Manifesto,” 2005, http://wiki.freeculture.org/Free_Culture_
Manifesto; Students for Free Culture, “A Seemingly Simple Question,” 2005, http:
//wiki.freeculture.org/A_seemingly_simple_question.
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movement by some while others described it as a subculture.!?

In fact, if Lessig was the first to publish a book on the concept of free
culture, the debate on cultural freedom and cultural activism in the age of
networked collaboration and digital works was much older. Free culture
in that sense was the logical next step to what was already anticipated in
the late nineties with the early analysis of copyright regulations over the
Internet,'! but was also the first attempt to rationalise an infrastructure
in the lineage of the mid-nineties notion of collective intelligence exist-
ing over digital networks.!? Indeed, digital cultural freedom resonates
strongly with the idea that access to knowledge and information should
be facilitated, in order to create communal ownership for new idealised
networked societies,'® in which free culture could be both the mechanical
apparatus for the exchange of information, but also a binding element for
different groups interested in these issues. So even though free culture
relates to a narrow definition of culture, it must also be understood in
terms of wider societal concerns such as the “general process of intellec-
tual, spiritual and aesthetic development”!* This allowed free culture to
broaden its cultural scope beyond the exchange and transformation of

digital works. By existing at these two levels, free culture, in its broad

10" See Mayo Fuster Morell, “Governance of Online Creation Communities: Provision

of Infrastructure for the Building of Digital Commons” (PhD thesis, European Uni-
versity Institute, 2010), 27.

James Boyle, “A Politics of Intellectual Property: Environmentalism for the Net,”
Duke Law Journal 47 (1997): 87-116.

Pierre Lévy, L’intelligence Collective. Pour Une Anthropologie Du Cyberspace (Paris:
La Découverte, 1994); Pierre Lévy, World Philosophie : Le Marché, Le Cyberespace, La
Conscience (Paris: Editions Odile Jacob, 2000).

Manuel Castells, The Rise of the Network Society, the Information Age: Economy, Soci-
ety and Culture Vol. I (1996; repr., Oxford: Blackwell, 2009).

4 Williams, Keywords, 90.

11

12

13
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critique of intellectual property laws, became part, with varying interpre-
tations, of the discourse of several social and political activist efforts.'®
Lessig would eventually describe free cultural efforts as inspired by the
notion of cultural environmentalism,'® a term originally coined by Scot-
tish professor of law James Boyle, to illustrate how the model of environ-
mentalist movements raising awareness of ecological disasters, could be
transposed to cultural activism’s raising awareness of cultural disasters,

and in particular the enclosure of the public domain.!”

In essence, what the free culture generalisation implies is that culture is
currently not free, it needs to be liberated from those who use intellectual
property laws to control it for their own benefits, and at the same time
limit its circulation as well as transformation. To be more precise—and
this will be more thoroughly explained in this dissertation—regardless of
the long-term intention, this liberation is in practice more of an attempt
to balance more fairly the control over the production and publication of
cultural products, rather than oppose entirely copyright and other intel-
lectual property laws. This balancing is achieved by working around the
very intellectual property laws identified as being the source of the prob-
lem, and use them in order to reclaim the way works can be distributed,

used, published, and transformed. Because of the emphasis made by free

15 This has been visible notably in the rise of the Pirate Party, see Patrick Burkart, Pi-
rate Politics: The New Information Policy Contests (Cambridge: The MIT Press, 2014),
and recent discussions on the articulations of political agendas supporting commons-
oriented economy and society, see Vasilis Kostakis and Michael Bauwens, Network
Society and Future Scenarios for a Collaborative Economy (London: Palgrave Macmil-
lan, 2014), where the question of free culture and the commons have joined other
issues and evolved beyond the issue of file sharing.

16 Lawrence Lessig, “Foreword,” Law and Contemporary Problems 70 (2007): 1-3.

17 Boyle, “A Politics of Intellectual Property.”
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culture on the legal vessel, it means that in this context there are no differ-
ences made between free cultural works themselves: a work of art is no
different from a beer recipe. It is up to the practitioner to contextualise
their struggle using generic tools, which are the instructions that I was re-
ferring to earlier: the licenses. Licenses are legal documents distributed
with the free work or cultural expression, and these licenses specify what

can be done and under which conditions.8

Free culture offers, in effect, a rather paradoxical form of cultural
freedom: to develop new constraining techno-legal frameworks so
as to liberate cultural production from other constraining techno-legal
frameworks. If this proposal may seems curious at first, scholar Christine
Harold notes however that more radical forms of cultural activism, such
as anti-copyright for instance, are not necessarily a good thing. She uses
two notable analogies, the first is from American activist David Bollier
who argues that the creative process needs an “open white space,’!’ and
the second is from Canadian composer John Oswald who states that “if
creativity is a field, copyright is the fence”® From this point Christine
Harold proceeds to argue that fences are not always strict boundaries,
they can be straddled or crossed, reconfigured and be transformed as
part of a democratic process.?! In that sense, she argues that these

fences are not as antithetical to liberated cultural processes as some

—_
[o5]

I will return regularly through the course of this thesis in order to explain what these
documents are and how they operate.

Christine Harold, OurSpace : Resisting the Corporate Control of Culture (Minneapolis:
University of Minnesota Press, 2007), 154.

20 Tbid., 154.

21 Tbid., 154.

19
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artists and activists might affirm.?? Furthermore, Harold explains that
such “blockages and constraints have always been inextricably linked to
invention” and that “the pirating strategy of ‘theft’, however unwittingly,
perpetuates the very notion of property that it rejects”? If Harold also
adds that efforts like Creative Commons—a key project in free culture
that will be discussed several times in this thesis—takes regulations and
markets very seriously,?* what her fencing counter-argument shows is
that licenses can be a strategic social democratic tools to claim back lost,

or protect new, cultural territories.

In fact, the free cultural strategy of playing with fences, was heavily ap-
propriated from free and open source software licensing. Free and open
source software—a collaborative and cooperative mode of software pro-
duction in which source code is shared—has variously been described as

25 and as a paradigm shift.?® Its cultural sig-

a technological revolution,
nificance beyond the realm of software was noted in 2008 by American
scholar Christopher Kelty, who employed the term modulation®” to ex-
plain how free and open source practices could be transposed to other

fields. However, signs of such modulation, or cultural diffusion, started

to be visible and articulated very precisely a decade earlier in the late

%2 Tbid., 153.

3 Tbid., 153.

#* Tbid., 145.

2> Tim O’Reilly, “Open Source Paradigm Shift,” in Perspectives on Free and Open Source

Software, ed. Joseph Feller (Cambridge: MIT Press, 2005).

To refer to the concept of scientific revolution, originally articulated by Thomas

Kuhn, The Structure of Scientific Revolutions (1962; repr., Chicago: University of

Chicago Press, 2012).

27 Christopher Kelty, Two Bits: The Cultural Significance of Free Software (Durham:
Duke University Pres, 2008).

26
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nineties, and at a time where the term free culture was also yet to be in-
troduced, a time I will refer to as the proto-free culture era. Such early
modulations made it so that free culture today is in fact not a speculative
mode of production but the tip of an iceberg, made of all sorts of cultural
activism that manifest in the broadest ways possible: from agriculture,?

to terrorism,? and also physical spiritual practices.*

Discussions around the influence of free and open source software on
art and culture, and more particularly art and culture that involve the use
of technology, often revolve around the role of the artist in a networked

31 and their relationship with existing free and open source

community,
software communities.* But other aspects need to be investigated, from
the engineering advantage of free and open source software both as ex-
ceptional artistic tools,* to the relationship between a proto-free or free
cultural license and the work that carries it. The latter in particular, has

been given a lot of attention in this research, and connecting the inten-

tion of an author with the choice of a license** will help us understand

28 Keith Aoki, “Free Seeds, Not Free Beer’: Participatory Plant Breeding , Open Source
Seeds, and Acknowledging User Innovation in Agriculture,” Fordham Law Review 77
(2009): 2275-2310.

29 The AQ Chef and TerrOrist, “Open Source Jihad,” Inspire Summer 1431 (2010): 31-44.

30 Open Source Yoga Unity, “What Are We Doing?” 2005, http://web.archive.org/web/
20051023183314/http://www.yogaunity.org/learn/whatwedo.shtml.

31 Ruth Catlow and Marc Garrett, “Do It with Others (DIWO): Contributory Media in

the Furtherfield Neighbourhood,” in A Handbook for Coding Cultures, ed. Francesca

Da Rimini (Lilyfield: dLux MediaArts Inc., 2007).

See Chun Lee, “Art Unlimited: An Investigation into Contemporary Digital Arts and

the Free Software Movement” (PhD thesis, MiddleSex University, 2008).

3% See Marloes de Valk, “Tools to Fight Boredom: FLOSS and GNU/Linux for Artists

Working in the Field of Generative Music and Software Art,” Contemporary Music

Review 28 (2009): 89-101; Martin Howse, “You’ve Got Pluggability,” Tux Deluxe, 2007,

http://web.archive.org/web/20080518065851/http://tuxdeluxe.org/node/254.

Lawrence Liang, Guide to Open Content Licenses V1.2 (Rotterdam: Piet Zwart In-

stitute, Institute for Postgraduate Studies; Research, Willem de Kooning Academy,

32

34
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what happens when free and open source strategies are applied to art and

culture production.

Research Question

The impact on cultural production and on practices developed in relation
to the ideas of free and open source software has been both influential
and broadly applied, and for this reason such cultural practices operate
essentially at the tail of the free and open source cultural diffusion. The
consequence of this is that these different free and open source licensing
ideas and their materialisation, might not share so much with the systems
from which they appear to be derived, let alone the fact that such germi-
nal systems are more complicated than they appear to be. The choice
of a free culture license in particular, is not straightforward. There is
clear distinction to be made between practitioners consciously constrain-
ing their practice around a novel techno-legal system, and those who are
pressured under the same system, and that they may have neither cho-
sen to adopt, or have overlooked or misunderstood. The strength of the
free culture proposal to simplify and generalise cultural mechanisms as a
shared techno-legal process may also be its biggest weakness. Once the
illusion of a lingua franca, that is to say using legal definitions of cultural
movements and objects encoded as licenses, is eroded by a deeper anal-

ysis of the intentions of free culture practices, all sorts of dialects may

2005), 57.
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appear, for which the free cultural jargon can only approximate some
ideas and make compromises. In that sense free culture may not liberate
its practitioners but subjugate them to a particular cultural hegemony,
or at the other end of the spectrum, open up possibilities for alternative
rules and control over cultural production for those who can understand

existing and create new techno-legal templates.

Put simply, even though all art and cultural activism inspired by free
and open source software practices, can be quickly placed under the um-
brella of free culture, the goal of this research is to demonstrate that art
and culture, connected to the ideas of free and open source software, has
been affected in ways that were both unforeseen and different from what
they were believed to do. By looking at how free and open source ideas
have been effectively applied across different groups and contexts, and
how these application overlap or differ, the question I ask is, in which
practical and theoretical ways has free and open source software licens-

ing provided a model of transformation for art and cultural production?

Methodology

I cannot stress enough the importance of the context and scale in which
cultural production occurs in this research, and why this aspect will be
regularly highlighted throughout the whole thesis. To give a brief exam-
ple: contributors to free software can be presented as members of one

united front in which its participants are bound together by the same

xXil



ideology.®> The very existence of a free software movement further re-
inforces this sense of common direction, and this approach is useful to
introduce such an effort in broad terms. However this comes with highly
problematic strings attached. The infamous historical schism between
free software and open source software, or the difference between copy-
left and copyfree licenses provide some of the many examples, which ex-
amplify that things are not so simple once looked at more closely. Such
details can be easily overshadowed and bring confusion, when associ-
ated with the popularity of an encompassing acronym such as Free and
Open Source Software (FOSS), or Free/Libre and Open Source Software
(FLOSS). While both of these acronyms clearly attempt to go beyond in-
ternal conflicts and aim at consolidating the different parties, so as to
engage with greater sets of concerns, like free versus proprietary and
open versus closed, nonetheless in this simplified view, the freeness and
openness of objects become arguably more vague. What such simplifica-
tions gain in information compression is counter-balanced by a loss of

its most significant details.

To be sure, the discussion on the difference between free software and
open source software has been exhausted already, however in this re-
search I will show that what is often cited as an example of discourse
discrepancy?®@ is but one of myriad ideological differences that must be ad-

dressed. Things can get particularly murky when the cultural diffusion of

% Twill come back in more detail in Chapter 2 on the usage of this term within free and
open source discourse, and also within this thesis.

36 For instance in Brett Gaylor, RiP!: A Remix Manifesto, Film (Montreal: EyeSteelFilm,
2008).
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such simplified principles then triggers new things, like the term free cul-
ture, which is both a further generalisation and simplification of previous
software-centric ideas of freedom and openness. As a result, although the
possibility of free and open source appropriation is undeniably a proof of
success, it remains questionable if the resulting different appropriations
actually mean the same thing when attached to different disciplines, or
when introduced by different groups. If I am interested here, in both
culture as communication,?” and communication as culture,3® what this
journey into the open mist of free culture could very well highlight is in
fact, an ode to culture as miscommunication and miscommunication as

culture.

Without close reading and comparison between what a practice is be-
lieved to do, how it is articulated ideologically, how it manifests and ma-
terialises itself, and finally how such manifestation and materialisation
is perceived, there is a risk of providing an incomplete picture. Because
of that, to investigate the transformative model of free and open source
practices as a whole, one requires a ceaseless analysis of its discourse,
yet one that can only be achieved via an ongoing change of scope, from
the micro scale to the macro scale and back, so as to limit as much as pos-
sible any misinterpretation and inductive generalisation. This difficulty
has so far prevented a comprehensive discussion of the political, artis-

tic, and technological aspects of free culture. Previous efforts to do so

37 See Edward T. Hall, The Silent Language (1959; repr., New York: Anchor Books, 1990).
38 See James W. Carey, Communication as Culture: Essays on Media and Society (1989;
repr., London: Routledge, 2009).
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have been limited to advocacy,* discourse analysis disconnected from
practice,** a focus on free and open source software communities that
might not be always representative of their free cultural neighbours,*! or
framed from the perspective of a particular ideology.*? To be sure, and
connecting back to the notions of context and scale introduced in this
section, I am not claiming to provide here a research that is a “total view,
and which is able to move effortlessly between scales”® I do however
have a particularly involved position of participant observer in this re-
search, that comes from being closely involved in free and open source
inspired art and culture communities for many years, through the pro-
duction of works of free software art, the curating and organisation of
exhibitions, festivals and conferences, as well as the development of sev-
eral free and open source software projects,* and co-editor of the first
anthology on free software and art practices.* This position gives me a

rare opportunity to try to provide a more holistic approach. That being

39 Lessig, Free Culture; Yochai Benkler, The Wealth of Networks: How Social Production
Transforms Markets and Freedom (New Haven: Yale University Press, 2006).

David M. Berry, Copy, Rip, Burn: The Politics of Copyleft and Open Source (London:
Pluto Press, 2008).

1" Gabriella Coleman, Coding Freedom : The Ethics and Aesthetics of Hacking (Princeton:
Princeton University Press, 2013); Kelty, Two Bits.

Eben Moglen, “Anarchism Triumphant : Free Software and the Death of Copyright,”
First Monday Volume 4 Number 8 (1999), http://firstmonday.org/ojs/index.php/fm/
article/view/684/594; Tiziana Terranova, “Free Labor: Producing Culture for the Dig-
ital Economy,” Social Text 63 (Volume 18, Number 2) (2000): 33-58.

# Anna McCarthy, “From the Ordinary to the Concrete: Cultural Studies and the Pol-
itics of Scale,” in Questions of Method in Cultural Studies, ed. Mimi White and James
Schwoch (Hoboken: Blackwell Publishing, 2006).

For a discussion about these works and projects in relation to free culture see Raquel
Rennd, “Digital Art and Free Culture: Interview with Aymeric Mansoux,” in Tropixel:
Arte, Ciéncia, Tecnologia E Sociedade, ed. Karla Brunet and Raquel Renné (Salvador:
Editora da Universidade Federal da Bahia, 2015).

% Aymeric Mansoux and Marloes de Valk, FLOSS+Art (Poitiers: GOTO, 2008).
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said, this thesis is not practice-based or auto-ethnographic, and in this
text I will only very rarely and only anecdotally refer to projects I have
been involved with. My unusual position helped me however to arrange
semi-structured interviews with practitioners whose work and ideas on
free culture represented the most exemplary proof of diversity. These
interviews occurred by email and face-to-face encounters, with discus-
sions sometimes spread over several years. The semi-structured inter-
views were used in this thesis either to illustrate or argument an idea, or
as a very specific case-study, in which case I will dedicate a whole section

to them.

In parallel to linking case studies with discourse analysis, I will be us-
ing several theoretical frameworks. The purpose of doing so is twofold.
First, this was needed to explore more precisely a particular aspect of
what was being discussed at a particular time, for example, the work
from French semiotician Roland Barthes*® will be useful as a basis to dis-
cuss the artistic appropriation of the free cultural discourse, but not so
relevant for other parts of the research. Second, some artists interviewed
during this research articulated their practice in relation to existing the-
oretical concepts, this was the case for instance with Basque noise mu-
sician Mattin, who found inspiration in the writing from German critic

Walter Benjamin.?’ In that case, it is useful to partially remain within

# Roland Barthes, L’Obvie et I’Obtus: Essais Critiques III (Paris: Seuil, 1982); Roland
Barthes, Le Bruissement de La Langue (1984; repr., Paris: Editions Points, 2015).

7 Walter Benjamin, “The Author as Producer;,” in The Work of Art in the Age of Its Techno-
logical Reproducibility, and Other Writings on Media, ed. Michael W. Jennings, Brigid
Doherty, and Thomas Y. Levin (Cambridge: Belknap Press of Harvard University
Press, 2008); Walter Benjamin, “The Work of Art in the Age of Its Technological
Reproducibility: Second Version,” in The Work of Art in the Age of Its Technological
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the same theoretical framework when discussing the artist’s work. Next
to that, I am very much indebted towards the concepts of Gemeinschaft
and Gesellschaft*®, the iron cage,”” from German Sociologists Ferdinand
Tonnies and Max Weber, respectively, that inspired me to explain how
free software was essentially a constitutive template to emulate commu-
nities, and propose the term of sandbox culture to describe free cultural
mechanisms, where software and legal code become a dual liberating
and constraining constituent device for different communities to expe-
rience varying ideologies and practices. I also hope that the notion of
cultural sandboxing can contribute a new way to approach and discuss
post-subcultural dynamics, that cannot be easily analysed with existing
static subcultural models®® in the context of groups that mixes operat-
ing systems with social systems. Throughout my writing, I will also
frequently refer to the notions of radical democracy®! coined by Argen-
tinian and Belgian political theorists Ernesto Laclau and Chantal Moulffe.
In particular, Mouffe’s later re-articulation of radical democracy as ago-

nistic pluralism,>*> will be a crucial theoretical tool used in this thesis to

Reproducibility, and Other Writings on Media, ed. Michael W. Jennings, Brigid Do-

herty, and Thomas Y. Levin (Cambridge: Belknap Press of Harvard University Press,

2008).

Ferdinand Tonnies, Community and Civil Society (1887, repr., Cambridge: Cambridge

University Press, 2001).

¥ Max Weber, The Protestant Ethic and the Spirit of Capitalism (1905; repr., London:

Routledge, 2005).

Geoff Stahl, “Tastefully Renovating Subcultural Theory: Making Space for a New

Model,” in The Post-Subcultures Reader, ed. David Muggleton and Rupert Weinzierl

(Oxford: Berg Publishers, 2003).

Ernesto Laclau and Chantal Mouffe, Hegemony and Socialist Strategy: Towards a Rad-

ical Democratic Politics (1985; repr., London: Verso, 2014).

>2 Chantal Mouffe, “For an Agonistic Model of Democracy (2000),” in Chantal Mouffe:
Hegemony, Radical Democracy, and the Political, ed. James Martin (London: Rout-
ledge, 2013).
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critically analyse liberal democratic dynamics within proto-free and free
culture communities. Last but not least, in this dissertation the use of the
term culture will often vary. For instance, free culture may be presented
as Lessig’s general ideas on culture production, but it can also loosely
refer more broadly to art and cultural production that offer alternative
to existing copyright frameworks, or on the contrary, free culture may
be very specific to a particular set of licenses. Finally free culture is not
necessarilly a synonym of the free and open source software culture, or
the cultural practices surrounding a particular group. One of the goals of
this dissertation will be to provide a thorough mapping of the different
usage of the term and similar ambivalent ones, the use of the word cul-
ture will therefore be always contextualised to clarify its meaning, and

to define the modes it adresses.

Limit of the Research

The scope of this research is essentially centred on North-American and
European art and cultural production, with some exceptions and rele-
vance notably for Latin American countries. As a consequence, refer-
ence to intellectual property laws, practices of sharing and copying, as
well notions of freedom and politics, must be understood strictly within
these boundaries. If some aspects can be still relevant beyond this scope,
their generalisation might be very risky without considering other fac-
tors. For instance the usage of free and open source technology in Africa,

Western and Northern Asia would need to be put in perspective with both
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postcolonial analysis, the rise of fab labs, and the lack of ethnic and cul-
ture diversity in hackerspace communities.>® Similarly, if free and open
source software practices found their way to Eastern Asia, as novel artis-
tic tools,”* or communities,> it would be difficult to treat art and culture
activism without first looking at the specific relation between art and
technology in this region of the world, as well as discuss forms of techno-
logical openness that are specific to these places, like the shanzhai open
BOM culture , where the list of materials and component assemblies are
shared and improved across different manufacturers, following word-of-
mouth rules that are policed by the manufacturing communities them-
selves.”® Finally, the relevance of free and open source principles and
practices, as well as their possible transposition to non-software works
and cultural expressions, must always be contextualised in relation to the
intellectual property frameworks they attempt to work around. Their us-
age and value cannot be decoupled from the way such frameworks are

defined and enforced.”’

Johannes Grenzfurthner and Frank Apunkt Schneider, “Hacking the Spaces,” 2009,
http://www.monochrom.at/hacking-the-spaces/.

> Seichiro Matsumura, Pd Recipe Book —Pure Data TIZ U ® 2% 7> ¥ 7Fu s 7
> 7 (Tokyo: Bienuenushinsha, 2012).

Yahsin Huang, “Openlab Taipei: Connecting the Maker Community,” Medium, 2015,
\url{https://medium.com/@yahsinhuangtw/openlab-taipei-connecting-the-maker-
community-611lee54acd9c}.

Andrew Huang, “Tech Trend: Shanzhai,” 2009, https://www.bunniestudios.com/
blog/?p=284.

57 Shahee Ilyas, “F/LOSS and the Computer Culture of the Maldives,” in FLOSS+Art, ed.
Aymeric Mansoux and Marloes de Valk (London: OpenMute, 2008).
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Structure of the Argument

This thesis is constituted of eight chapters that are organised in three
different parts, named after American computer programmer Richard M.
Stallman’s famous attempt to contextualise software freedom in his own
terms:*® free as in speech.”® Between each chapters and parts, small sec-
tions presented as interludes are provided to give the reader an overview
of what was recently discussed, announce what will come up next, and
reflect as an aside on some of the ideas discussed so far. Generally speak-
ing these bridging sections will also help situate the progress of the argu-

ment, and how the material analysed relates to the thesis question.

I chose to divide the thesis in three parts in order to address three sub-
questions needed to break down the main research question (in which
practical and theoretical ways free and open source software licensing
has provided a model of transformation for art and cultural production):
what does make free and open source software relevant to cultural pro-
duction; what are the relationships between free culture, free art and free
software; and what kind of techno-legal and social systems does free and

open source practice create.

Part one, Free as in... Culture, will answer what makes free and open
source software relevant to cultural production, with the help of the fol-

lowing two chapters: Chapter 1 Paradigm Maintenance and User Freedom

%8 Twill come back to this contextualisation, and explain it in more detail several times
in this thesis.

% Richard M. Stallman, “What Is Free Software?” 2001, https://web.archive.org/web/
20010516230210/http://www.gnu.org/philosophy/free-sw.html.
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that will question what is truly revolutionary about free software prac-
tices; and Chapter 2 In Search of Pluralism, that will explain how the free
software techno-legal template contributed to shaping both the proto-

free and free culture eras of culture activism.®

In part two, Free as in... Art, I will discuss the relationships between free
culture, free art and free software. This more precise illustration of how
cultural appropriation operates within free culture will be addressed in
three chapters: Chapter 3 Art Libre, which as the name indicates will trace
the history of Free Art and its license; Chapter 4 The Practice of Free-range
Free Culture, where I will discuss the practice and works of some specific
artists and designers; and Chapter 5 Free Cultural Misunderstandings, in
which notorious misunderstandings in the free culture discourse will be
discussed, in particular the term copyleft and the commercial exploitation

of free works and cultural expressions.

Finally in part three, Free as in... Trapped, 1 will formulate the kind
of techno-legal and social systems that free and open source practices
create. I will do so in three chapters: Chapter 6 The (Almost) Endless Pos-
sibilities of the Free Culture Template, that will notably explore the limit
of transposing software freedom to cultural freedom; in Chapter 7 From
Techno-legal Templates to Sandbox Culture, I will show the mix between
operating systems and social systems is an essential aspect of the free
cultural techno-legal template; in the last chapter, Chapter 8 The Mechan-

ics of Sandbox Culture, I will develop further the sandbox analogy as an

80 In this chapter I am proposing the term proto-free to describe ideologies and practices
related to free culture ideologies and practices before their articulation as such.
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attempt to provide a model that shows how the paradoxes and conflicts
found in free cultural discourses are not just misunderstandings, but are
in fact what help sustain these novel forms of production and organisa-

tion.
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Prologue

It’s just past midnight. It’s cold. The air is humid and heavy and smells
like stale beer, in an old World War II bunker built by Russian prisoners
during the German occupation in Bergen, Norway. On a stage, in one of
the biggest rooms of the underground concrete structure, two men, one
bald and another wearing beard and hat, ignore the small audience that
has gathered with hesitation around the mess of vinyl, electronics, ca-
bles and computers, all of which form an altar at which the two masters
of ceremonies are occupied. Behind them, a video image is projected:
green text scrolls on a black background, the visual layout reminiscent
of the popular depiction of computer hacking in nineties films. Slightly
farther away from this enigmatic scene, other human forms gather in
small groups, around dark and sticky wooden tables, or sit alone on the
dark and sticky floor, or on the chairs that just happen to have been scat-
tered randomly in the space. Everything is quiet. The surrounding hu-
manoids do not look at the stage. Their attention is focussed on their
laptop screens. The machines, some of which have seen better days, are
covered with myriad stickers, with each stratum testifying of a particu-

lar era and its associated style, together forming a constantly changing
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peacock tail for the otherwise dark clothed men and women attending.
And in the darkness of the bunker, their already pale looking faces illu-
minated by the cold and blueish light of the computer displays, forms a
council of floating head spectres, a perculiar gathering of radically iso-
lated yet fully connected beings, who only look at each other, when their
chat software stops working. All of a sudden, a sharp and intense sound,
or was it a punch, freezes the room. In the tiny moment of sonic vac-
cum that follows, looks of disbelief, confusion and fear create a brief mo-
ment of communion orchestrated by the two noise performers. Adreline
and cortisol is released into the systems of all assembled: fight or flight?
No time to think, their fully alerted animal instinct predicts that another
bursting charge is about to be delivered, and, like threatened rodents, the
fastest promptly take off to the closest holes formed in the dimly lit cor-
ridors of the bun