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The Freedom of Providing Financial Services
(Banking services and investment services on the capital market)

l. Banking services

The harmonisation of the legd framework governing the business of credit inditutions within the EU
manly ams & diminating all legd redrictions on the right to establish such inditutions, at the freedom to
provide sarvices in a sable banking sysem environment, and at ®curing adequate measures for the
protection of depostors The goproximetion of Bulgarian legidation in this fidd with the European
regulaions in this gpohere is among the mgor guarantees ensuring the freedom of banking services (dong
with the financid and palitica stability necessary to this effect, the availability of an adequate technologicd
environment, ec.). The freedom to provide financid and banking sarvices in particular, and the
establishment of an indtitutiond and legd infragtructure in compliance with the European sandards, are
among the mog essentid prerequigites for Bulgaria to fulfil the commitments it has undertaken upon
sgning the EU association agreement. A mgjor condderation when assessing Bulgaria s progress towards
EU accesson and outlining the future tasks Bulgaria faces is the degree to which Bulgarian legidation
reflects first the generd requirements with respect to taking up and pursuing the business of banking, and
second, the specific requirements with respect to the activities of lending inditutions.

Firgt, with regard to the general requirements to take up and pursuit the business of banking
services (definition of the basic concepts, the requirements for licensng banks and banking operation,
mutualy recognisad sarvices, eic.)

The Banks Act effective a present in Bulgaria, which has been in force since July 1% 1997, and the
amendments subsequently mede to it, are largdy uniform with the generd requirements to take up and
pursuit the business of credit inditution as laid down in the Frst Coundil Directive 77/780/EEC of 12
December 1977 on the coordination of laws, regulaions and adminidrative provisons rdating to the
taking up and pursuit of the business of credit indtit uions (First Bank Directive) and the Second Coundll

Directive 89/646/EEC of 15 December 1989 on the coordination of laws, regulations and adminigtretive
provisons relaing to the taking up and pursuit of the busness of credit ingtitutions and amending Counail

Directive 77/780/EEC (Second Bank Directive). The definition of a bank complies with the one lad

down in the firg bank directive. Both the Banks Act and the regulations concerning its gpplication have
adopted the other mgor definitions contained in the two directives as well. What remains to be defined is
a definition of a credit inditution’s branch in line with the meaning envisaged by the above-mentioned
directives Neither the Commercid Act, regulaing issues related to a commercid company branch, which
is dso goplicable to banks, nor the Banks Act, which regulaes only the establishment of a bank’s branch
in more than one particular settlement, have given such a definition. Harmonisation has been achieved in
terms of the fidd of gpplication of the Act: it covers dl commercid banks and branches of foreign banks,
that have been granted license by the Bulgarian Nationd Bank (later referred to as BNB or the Centrd
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Bank), as well as banks set up under specid laws, inasmuch as the latter do not stipulate some specid
provisons In compliance with the directive, the following inditutions the operation of which is regulated
by aspecid law, do not fal within the scope of application of the Banks Act: the Centrd Bank, insurance
companies, the posta system, sodd security and hedth insurance inditutions, pawning or mortgage
houses, invesment intermediaries, investmeant and privatisation funds, loan and savings inditutions s&t up
as cooperatives, which extend loans only to the cooperative s members in exchange for the contributions
they pay in and at the expense of the co-operdtive s funds.

The object or line of business of banks, as sipulated in Article 1, paragraphs 1 and 2 of the Banks Act,
provides the legd framework regulating bank sarvices The later largdy comply with the mutudly
recognised sarvices laid down in the annex to the Second Bank Directive

The geneard requirements semming from the two directives that credit inditutions should be subject to
preiminary gpprova (licenang), should possess nomind capitd and equity up to a dipulated minimum
amount, and should be managed by two persons at least, are fully incarporated in the Banks Act , the
new Ordinance No. 2 of BNB on Licenses and Permits issued by the BNB, which has been in force as
of February 21% 2000, and in some other ordinances. The requirements and conditions under which a
license can be granted or withdrawvn have been largdy harmonised aswell.

Second, with regard to the specific requirementsrelated to the business of credit ingtitutions

The hamonistion of legidation in this fidd ams a edablishing uniform sandards on the equity and
solvency of credit inditutions, on the enhanced supervison of credit indtitutions and the supervison of the
magor risks in particular, on the control and evauation of large credit exposures, on bank accounting and
Supervison on a consolidated bags, on ensuring depost guarantees.

A key factor for the establishment of an internd market in the banking industry are the requirements
related to a bank’s equity, its capital adequacy and solvency, because meeting these requirements will

guarantee the operation of the credit indtitutions, the protection of deposits and coverage of losses should
profit prove insufficient.

Regarding the requirements for the equity of banks, the Banks Act has adopted the regulation of
European legidation (Coundl Directive 89/229/EEC of 17 April 1989 on the equity of credit inditutions,
further specified for the purposes of application with Council Directive 91/663/EEC of 3 December 1991
and amended by Council Directive 92/16/EEC), that any bank or bank group must dispose a any time of
aminimum amount of cgpitd of its own. The minimum amount, Structure and retios of banks equity, thar
baance sheet as=ts and liabilities, and off-baance sheet liahilities are defined in Ordinance No. 8 on the
capitd adequacy of banks in force as of August 5" 1997. These two regulatory acts require that the
minmum amount of paid-in capitd as of the date of granting the license and a any other time should
exceed BGN 10 million. The capitd adequacy is defined as percentage ratio between a bank’ s equity
and its overdl risk component.

The introduction of gdrict rules on reporting the capitd adequecy to the Centrd Bank and the rules
concerning the control exercised on the part of the Centrad Bank comply with the requirements provided
in Council Directive 93/6/EEC of 15 March 1993 on the capitd adequacy of invesment companies and
credit inditutions (and the annexes to them, related to the various types of risks). The directive lays down
the uniform dandards about the market risk of banking inditutions and edablishes an additiond
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framework covering market risk supervison and risk pogtions in particular, settlement of payments with
cusomers and partner ingtitutions and foreign exchange risk.

Ordinance No. 9 on assessing banks' risk exposures and the formation of provisons covering therisk of
loss, which has been in effect as of October 1% 1997, and the subseguent amendments to it, define the
criteriaand methods of assessing banks' risk exposures, the conditions, amount and order of setting aside
provisons to cover the risk of loss, as well as BNB’s supervisory functions related to the observance of
these requirements

The recently adopted Mortgage Bonds Act, in force as of October 14™ 2000, regulates the conditions
and order of issuing and repaying mortgage bonds. To a large extent the Act adopts the regulations,
introduced with Directive 98/32/EEC of the European Parliament and the Council of 22 June 1998,

containing amendments with regard to mortgages, Council Directive 89/647/EEC on the solvency réio
for credit inditutions, adopted with aview to providing the possihility to trest mortgage- backed securities
(mortgage bonds) as loans under certain conditions pursuant to the provisons of Council Directive
89/647/EEC. Thisdirective isthe first step towards establishing the legd prerequisites for the freedom of

providing sarvices in the fidd of mortgage-backed loans. The Nationd Cadadtre Act and Redl Edtate
Register, recently passed by Parliament and in force as of January T 2001, is expected to set the Stage
for the gradua trangtion to a genuine sysem of red edtae regidration and the creation of amodermn fam
land register where mortgages will be duly entered.

The ingrument of finandd netting has been implemented in the reaions between the larger Bulgarian
banks and other credit inditutions, mainly abroad, for servicing payments on various transactions. Since
this ingrument has not been developed and widdy gpplied to date, there are no regulations connected
with it in our legidation. There are dso no regulaions providing for the possibility of recognisng certain
types of contractud netting as risk reduction, as does Directive 96/10/EEC of the European Parliament
and the Coundil of 21 March 1996, amending Directive 89/647/EEC on the recognition of contractud
netting.

Requirementsfor control and evaluation of large exposures

The requirements under Council Directive 92/121/EEC of 21 December 1992 on the monitoring and
control of the large exposures of credit ingitutions have been introduced in both the Banks Act and the
secondary legidation, namdy Ordinance No. 7 of the BNB on the evauation of banks risk exposures
and the formation of provisions covering the risk of loss, which has been in force & of November 30"
1999. The Banks Act reproduces the obligation of banks and bank groups not to exceed the established
ratios between large exposures and banks eguity. An exposure to a person or related persons shdl be
deemed a large exposure where its amount is equd to or exceeds 10% of the bank’s or bank group’s
equity. The directive dlows for the imposition of a lower exposure rate (a trangtion period for the 25%
provided for by it is envisaged, lest the lending activity of smdler banks may dhink); and the above-
mentioned 10% take into congderation the potentid and spedificity of the lending activity of Bulgarian
banks. The directive's redrictions on large exposures to one person or reaed persons have been fully
adopted, namdly that a credit inditution may not incur an exposure to a dient or group of connected
clients the vdue of which exceeds 25 % of its equity and that the totd of large exposures should not
excead 8 times a credit inditution’s equity.
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The rules governing the large exposures of branches of foreign banks and subsidiaries have aso been
adopted, i.e. the leve of exposuresincurred by abranch of aforeign bank shdl be evauated on the besis
of the foreign bank’ s equity; the exposure leve of abank licensed in Bulgariawhile being asubsdiary of a
foreign bank shdl be determined on the bagis of the consolidated capitd of the banking group under
certain conditions.

Requirements on bank accounting practices and supervision on a consolidated basis

In the fiedd of bank accounting a high degree of harmonisation with Europeen legidaion has been
achieved. Under the generd provisons of the Banks Act, bank accounting practices and financid
datements are guided by the Acoounting Act (effective since April T 1991), the Nationa Accounting
Standards and the Nationa Chart of Accounts, and the requirements of the Centrad Bank. The contents
and dructure of the annud financia report, provided for in the Accounting Act, conform to Europeen
accounting standards. The contents and layout of the baance shest, the headings and sructure of the
profit and loss account, the cash flow gatement, and the report on the bank’ s equity are prescribed in the
Nationd Accounting Standards and above dl in Standard No. 30. Nationd Accounting Standard (NAS)
No. 30, concerning the methods of reporting bank financid satements and reports, regulates the specific
requirements for the accounting of bank transactions, and those on drawing up and filing in accounting
reports. In compliance with the Directive' s requirements, the mgor principles and rules governing the
elaboration and disclosure of banks accounting policy, connected with the speaific object of reporting,
have been formulated.

The new Bulgarian legidation has dso adopted the requirements for credit inditutions supervison on a
consolidated bass, as prescribed in Council Directive 83/350/EEC on the supervison of credit
inditutions on a consolidated basis of 13 June 1983, which has been further developed by Council

Directive 86/635/EEC on the annua accounts and consolidated accounts of banks and other financid

inditutions. Further precison in terms of the methods of exercisng supervison on a consolidated basis
has been introduced by Council Directive 92/30/EEC of 6 April 1992 on credit inditutions supervison on
consolidated bad's, and the provisons of the latter are gpplicable to lending indtitutions, financid holding
companies, and holding companies domidiled in a EU member country. The Banks Act contains agenerd
provision to the effect that the Centrd Bank shdl exercise supervison on a consolidated bass over
banks, banking groups and financid holdings. The Act incorporates the definitions of a ‘banking group’

(the case in which a parent bank has other banks or non-banking finanda ingtitutions as subsdiaries) and
a‘financid holding' (when an enterprise has a bank as a subsdiary). At the same time, the Act provides
that banks, banking groups and bank holdings shdl submit to the Centrd Bank financid reports disdosng
their performance and financid hedth both individualy and on a consolidated basis.

Ordinance No. 12 of the Bulgarian Nationa Bank of July 21% 2000 on the supervision on consolidated
bas's incorporates the general provisons of the directive a the conditions and order governing the
upervison on a consolidated bass of banks, banking groups and financia holdings based on ther
finandd and accounting satements and reports, and the solvency requirements of supervison. In
compliance with the Directive, the conditions under which the Bulgarian Nationd Bank may not require
financid reports on a consolidated bad's have been defined. Despite the high degree of harmonisation of
the Bulgarian and European legidation in this respect, as aresult of the underdeve opment of the Bulgarian



finandd sector, the principles and rules guiding supervision on a consolidated basis do not enjoy much
practicd application as yet.

Deposit- guarantee requirements

Directive 94/19EEC of the European Paliament and of the Council of 30 May 1994 on depost-
guarantee schemes ams to guarantee the protection of depositors and aso the stability and integrity of the
finandd system by introduding a uniform deposit- guarantee scheme vaid for the depositors at any barnk
branch located in a EU member ate other than thet in which the credit inditution has its heed office; to
diminate dl conditions of unequa compensation and unfar competition between the nationd credit
inditutions and the branches of inditutions set up in other member dates, to make it possible for the
branches to join the deposit- guarantee scheme of the host country.

The protection of depodts in this country is regulated by the Depost Guarantee Adt, in force as of

January 1% 1999, and Ordinance No. 23 of the Bulgarian Nationa Bank on the conditions and order of
rembursement of deposgts in banks, the licenses of which have been withdrawn, up to the legdly
guaranteed amount, in effect as of February 12" 1999. The partid and incomplete regulation of this
matter that exiged thus far in the secondary legidation was overcome in this way. The Act guarantees
depodits made both in BGN and in foreign currency. The Act regulates the establishment, the functions
and operation of the bank deposits guarantee fund, the conditions, which give rise to the obligation to
repay certain sums of money on behdf of the fund, and the order in which deposits shdl be repaid up to
the guaranteed amount. The Act covers dl banks that have been granted permission to hold depositsin
compliance with the provisons envisaged in the Banks Act, and the branches of foreign banks operating
in this country in case that the country of the bank’s registered head office does not have any operating
deposit-guarantee scheme, or when the exigtent deposit-guarantee scheme in that country provides for a
smdler amount of compensation or a lower leve of depost protection then that prescribed in the

Bulgarian Act, or in the cases when the deposit- guarantee scheme of the foreign bank does not cover the
bank’s branches abroad. A comprehengve ligt of al cases of exdusion from protection has been laid
down; the cases being harmonised with the mandatory exclusons pursuant to Articde 2 of the Directive,
and with Artidle 7, paragrgph 2, of the annex to the Directive, which contains alig of the exdusonsfrom
protection, that may be introduced a discretion. The uniform rules on determining the deposit amount
under dl possble hypotheses have aso been adopted — in the case of a Sngle depositor, of a joint
depogt, of a depost contract made in favour of athird party, or in the event of restructuring of two or
more banks.

The only sgnificant digparity with the directive s provison refers to the minimum guarantee levels, which
are condderably lower than the European and internationd standards but are subgtantisted by the
country’s poorer economic development and the poorer financid hedth of Bulgarian banks. The
guarantee levds may increese in future after a congderable improvement of the mgor economic
indicators of this country has taken place. A longer trangtiond period will be necessary so that uniformity
could befully achieved in this respect aswell.

Despite the above-mentioned digparities in the leved of minimum guarantees, the legal prerequistes for
enauring a modern, sdf-finendng depogt-protection scheme have aready been put in place in Bulgaria
The consolidation and further development of the scheme would contribute to abolishing dl Hill exising
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barriers to te freedom to provide invesment services and to protect depositors, thus enhancing the
stahility of the banking sysem.

Reguirements on the legal framework of electronic signature

The regular report of the European Commisson on Bulgarids progress to EU accesson gives due
condderation to the necessity to develop the legd framework of the information society and to adopt

legidation complying with the legd framework of the community with respect to dectronic Sgnatures

Thereis as yet no legidaion recognisng the legd validity of dectronic Sgnatures in Bulgaria However, a
firg reading of the Draft Bill on dectronic Sgnatures and dectronic documents was hed in Parliament on
Jenuary 17" 2001. The bill was drafted by a working party of the Centre for the Study of Democracy
with the assstance of an expert council, induding specidists and representatives of dl interested parties,

both private inditutions and Sate authorities. The Draft Bill was subject to a broad public debate for

amog ayear and it was published in “Electronic Commerce: legd aspects’, prepared by Centre for the
Study of Democracy and published with the assstance of the BNB.

The Bill introduced in Parliament has incorporated the mgority of opinions and recommendaions
submitted by the interested inditutions, the Bulgarian and foreign experts. The Bill has adopted the mgor
definitions and principles laid down in Directive 1999/938/EEC of the European Parliament and Council
of 13 December 1999 on the legd framework of the community regarding dectronic sgnatures in force
as of 20 January 2000. The directive establishes the legd framework governing eectronic Sgnatures and
certan catification sarvices S0 as to provide for the safe functioning of the internal market. The directive
does not regulate the concluson and vdidity of contracts or any other legd ligbilities concerning thar
form, dipulated in the provisons of the national or European legidation. Nether does it provide for the
regulation and limitations pursuant to the provisons of the netiond legidation or that of the community
with regard to the gpplication of documents.

The timely adoption of this Bill will ensure the much greater security of providing finencid sarvices in an
eectronic environment and will ensure the freedom of providing cross border services. The bill shdl dso
establish a comparatively liberd regulatory regime, goproximating the one adopted in the legidation of a
number of foreign countries and complying with the generd principles and requirements laid down in the
European Directive on the Community’slegd framework governing eectronic Sgnatures.

Yet another priority in relaion to the freedom to provide services in generd, connected with the
forthcoming adoption of legidation concerning dectronic Sgneature, is the urgent necessity to pass alaw
on the protection of persona data and the free trandfer of such data. The absence of any development in
this repect has been given agoecid mention in the report.

In condusion it should be mentioned thet dongside the harmonisation of the legdl framework concerning
the freedom to provide bank services, further efforts should be made for the accdlerated devel opment of
the market for banking services.

. Investment servicesand the freedom to publicly offer securities

The issues relating to the freedom of offering securities and providing invesment services has traditiondly
been part of the freedom of movement of financid services within the European Community. The Acquis



communautare in the fidd of the free movemeant of investment sanvices and securities can be subdivided
into the following five mgor fidds

1.

Requirements for the discdlosure of information on the part of issuing companies (issuers), which
offer sacuritiesto the broad public with aview to rasing fundsfor ther operations;
Rules guiding the officid listing of securities to be traded on the stock-exchange;

The legd form of organisation of companies undertaking collective investment in securities, aso
known as investment funds;

Some specific rules concerned with the protection of investors, eg. rules about internd
ifformation and indder deding;

Invesment sarvices provided by the s0 cdled invesment firms known as invesment
intermediaries or broker’s and deder’ s companiesin this country.

There has been a subdantid evolution in the devdopment of modern Bulgarian legidaion on matters
relaing to the free movement of investment services and securities The firg legidative act in thisfidd was
the Securities, Stock Exchanges and Investment Funds Act, passed by Parliament in 1995. On February
1% 2000, the Public Offering of Securities Act came into force. It is a new and modern Act, which has
been harmonised with European legdation to amuch higher degree.

1.

Disclosur e of information

Asfar asthe requirements for publishing information on aregular bas's are concerned, the Public
Offering of Securities Act has adopted the regulatory peitern prescribed in the European
legdation, which is intended to ensure the protection of investors by providing regular and
gopropriate information on the invesments offered. It provides that the public offering of
securities meant to finance a company’s activities, as wdl as the company' s admission to the
officid sock exchange liging, shdl be permitted only on condition that the issuing company hes
published an information document caled a prospectus, which is subject to prdiminary approvd
by the specidised government authority, namdy the State Commission on Securities (SCS). The
requirements on the contents of progpectuses, the conditions and order of their gpprova by the
SCS, and for the patid or complete exemption of spedific share flotations from publishing a
prospectus, the conditions for the promotion and distribution of the prospectus, the respongibility
of the persons that have Sgned it, the published advertisements and materids in connection with
the public offering of securities, envisaged by this Adt, are, with few inggnificant exceptions,
harmonised with the provisons of Council Directive 89/298/EEC, which coordinates the
requirements related to the preparation, control and digribution of the progpectuses to be
published in the event of a public offering of transferable securities. The requirements on the
disclosure of regular and incidentd information under the Public Offering of Securities Act
completely comply with the sandards of European legidation, introduced by Council Directive
80/390/EEC, which coordinates the requirements concerning the preparation, control and
digtribution of the progpectus to be published upon admisson of securities to the officid stock-
exchange liging, and Coundll Directive 82/121/EEC of 15 February 1982 on the information to
be published on aregular basis by companies the shares of which have been admitted to officid
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stock-exchange lisings. The Public Offering of Securities Act provides that the SCS may
recognise a securities prospectus that has been drawn up, gpproved of and published in
compliance with the provisons of the legidation of the country of origin of the company isuing
the securities in question, when an interndtiond treety to which Bulgaria is a paty explidtly
envisages this This regilaion ams & ensuring that, upon a country’s accesson to the EU, the
principle of mutua recognition of prospectuses adopted by European legidation will be effective
on the territory of the new member country as well. According to this principle, whenever a
prospectus has keen gpproved of by the competent regulatory authority of a member date, it
shdl be recognised in dl other member gates, and the company that has drawn it up shdl be able
to offer its securities on the teritory of any member dae without carying out the same
adminigtrative procedures of that other member sate once again. Thus the European Community
has achieved its objective in the fidld of effective business financing throughout the entire territory
of the common market.

Admisson of securities to the market

The requirements for the admisson of securities to the officid stock-exchange lising concern the
company-issuer of the securities its legd daus, its minimum market cgpitdisation, its minimum

period of duraion, the number of shareholders, and the securities themsdves. The later must be
issued in compliance with the law, be fredy negotiable and transferable, and a sufficient amount of
securities must be owned by the public. These conditions are provided for by Council Directive
79/279/EEC, which coordinates the conditions for the admisson of securities to officid stock

exchange liging. Both the Public Offering of Securities Act and the Rules of Organisation and
Procedures of the Bulgarian Stock Exchange - Sofia have incorporated theregulationslaid down
in the above mentioned Directive. In this sense the harmonisation between the Bulgarian and the
European legd reguirementsin this repect has been achieved.

Undertakingsfor collective investment in securities (investment funds)

European legidation regulates the matters relating to the undertakings for collective investment in
securities with Council Directive 85/611/EEC of 20 December 1985 on the coordination of laws,
regulations and adminidrative acts concarning the undertakings for collective invesment in
transferable securities. In more concrete terms, Council Directive 85/611/EEC concerns the
undertakings (investment funds) the sole line of business of which is raisng funds from the public
and investing themin only onetype of assets, i.e. securities, on the basis of risk digtribution. These
invesment funds are condantly engaged in offering their securities to the public and may, & the
request of investors, redeem them or buy them back. Therefore, subject to this Directive is the
open or public type of investment funds. Coundcil Directive 85/611/EEC introduces the principle
of mutud recognition of licenses ssued. On the bads of this principle, any undertaking for
collective investment in securities, which has been granted a license to operate by the competent
authorities in its country of origin, may fredy offer its socks or shares and thus attract the free
finendd funds of the investors on the territory of any other member Sate, without carrying out the
same adminidrative proceduresin that other member sate. This principle refers to the issuance of
the so-cdled uniform license (or uniform passport). To this end, Directive 85/611/EEC provides
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for uniform requirements on the operation of and the adminigtrative control on the undertakings
for collective invesment in seaurities.

With the adoption of the Public Offering of Securities Act, the legd form of organisation of an
invesment company of the public typeis fully digned with the respective European modd for the
functioning of such inditutions Harmonisation has been achieved with respect to the capita
dructure of an investment company of the open type, the functions and duties of the depositary
bank chosen to safe-keep and dispose of the assets aoquired by the investment company in the
form of securities, the types of securities in which the funds raised by the invesment company

may be invested, the divergfication of its portfolio and the spreading of risk, the contents of the
prospectus upon any public offering of securities by an invesment company, the methods of

cdculating and disclosng the issue, market and redenmtion price of the securities of a company

of the public type, and the discontinuation of the redemption of securities.

Specia ruleson investors protection
Ingdeinformation and insders

The mgor principles underlying the European rules on ingder dediing relate to the assurance
afforded to investors thet they are placed on an equd footing on the capita market, and, n
particular thet they are provided equa access to information, which implies that some investors
will be denied access to the internd informetion, which is not availadle to the public. The repeded
Securities, Stock Exchanges and Invesment Funds Act cdosdy followed Coundil Directive
89/592/EEC, which coordinates the regulaions on indder deding with respect to the definition
and scope of “ingde information” and “ingders’ within a company, as well as the Stuaions of
ingppropriate use of indde information. It is for that reason that the Public Offering of Securities
Act presarves the approach of the repeded Securities, Stock Exchanges and Investment Funds
Act concerning the definitions of key terms and nations, incdluding the prohibitions with respect to
ingders connected with buying and sdling securities on the bads of ingde information; with
respect to sharing and communicating acquired ingde informeation to any other parson, thet is not
deemed to be an indder, without the permisson of the Generd Assembly of the company to
which this ingde information is related, with repect to any advice given to a third party about
acquiring or trandferring securities on the basis of ingde information about these securities
possesad by the ingder. The Public Offering of Securities Act broadens the scope of protection
agand the abuse of ingde information to dl regulated markets and exchanges, including the over-
the-counter markets (OTC), thus encompassng not only the Stock Exchange, as was the case
with the Securities, Stock Exchanges and Invesment Funds Act, but other securities markets as
wel. To comply with the requirement of Council Directive 89/592/EEC, providing that the
competent authorities shal be given al supervisory and invedtigation powers necessary for the
execse of thar functions of detecting indder dedings, induding, where gppropriate,
collaboration with the authorities of other countries, the Public Offering of Securities Act has
condderably broadened the powers of the State Commission on Securities.
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4.2.

Disclosure of Share Holdings

The European Community’s rules on the disclosure of the holdings of companies, whose shares
have gained admisson to sock-exchange liding, incorporated in Coundl Directive 88/627/EEC
on the nformation to be published when a mgority Sake in a lised company is acquired or
digposed of, require that the company, the State Commisson on Securities and the Stock
Exchange, where the repective company shares have been admitted, be informed of any person
whose vating rights reach or go beyond or fdl bdow 5% of the number of votes in the
company’s Generd Assambly or a multiple thereof. The new Public Offering of Securities Act is
fully compliant with Council Directive 88/627/EEC.

The establishment and functioning of investment firms (investment inter mediaries)

Council Directive 93/22/EEC on securities-rdated investment sarvices intr oduces the principle of
mutua recognition of firm's licenses issued. It is on the bags of this principle thet any investment
firm, which has been granted a license to operate by the competent authorities in its country of
origin, may carry out any or dl of the sarvices covered by this Directive on the territory of any
other member date, by establishing branchesor fredy providing services, without undertaking the
same adminidrative procedures in thet other gate by virtue of this uniform license (or uniform
pasport). The directive introduces the principle that, as with banks and undertakings for
collective investment in securities, the specidised sipervison over an investment firm shdl be
performed by the competent authorities in the country of origin of this firm (or intermediary). To
establish the conditions necessary for the provison of the above- mentioned investment services,
Council Directive 93/22/EEC rtroduces uniform regulation of the various types of invesment
sarvices and the types of seaurities to which these sarvices may refer. The Directive dso lays
down the requirements on granting a compary authorisstion or license to function as an
investment firm, as well as the requirements for such a firm to operate and exercise control on a
day-to-day basis The Directive introduces the definition of “a regulated market for securities’ as
wdll.

Unlike the repeded on Securities, Stock Exchanges and Invesment Funds Act, the Public
Offering of Securities Act introduces the distinction between basic and complementary operations
of an invesment firms (intermediaries) contained in Coundll Directive 93/22/EEC. On the one
hand the directive defines the basic transactions condituting the object of an nvesment firm
(intermediary); on the other it provides a list of the transactions an invegment firm may cary out,
which are complementary to its basic line of business. The Act introduces the requirements on
granting authorisation to a person to operate as an investment firm, as wdl as requirements on the
day-to-day operation of the firm. It is these requirements that secure the harmonisation with the
regulatory pattern of Council Directive 93/22/EEC. The regulatory pettern of Coundil Directive
93/22/EEC has dso been adopted with respect to the definition of a “regulated securities
market”. The Act defines this regulated market for securities as divided into a stock exchange
and an unoffidd or over-the-counter market for securities, whereby both types must meet certain
requirements, typica of regulated markets in the sense of Council Directive 93/22/EEC. The most
essentid  requirements in this respect ae regular trade in securities, regular disclosure of
information and equd footing for any investment firm (or intermediary) engaged in such trade,
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which functions on the basis of operating rules goproved by the competent authority entrusted
with contralling powers (the SCS). Foreign invement firms (intermediaries) may become
members of a regulated market in Bulgaria provided they establish a branch in the country. A
conclusion can be meade that with the adoption of the Public Offering of Securities Act acomplete
harmonisation with the European legidation has been achieved with repect to the reguirements
for thelegd organisation of investment firms and the operation of the regulated securities markets.

Concluson

In conduson it can be sad that Bulgarian legidation in the fidd of providing investment sarvices and
public offering of securities has achieved a high degree of harmonisation with the legidaive achievements
of the Community. As regards the digparities that dill exig, the later rdate to individud specific issues
that may be eadly remedied by some of the inevitable titure amendments to the Public Offering of
SecuritiesAct.

By the time of Bulgaria s accesson to the European Union, itslegidation will be obliged to provide for the
possihility for investment funds and investment firms from member dates to function and operate on the
territory of Bulgaria by way of exercigng the freedom of establishment or by free provison of serviceson
the bags of a uniform license. The latter implies that Bulgaria shdl recognise the permits and licenses
issued by the competent controlling authority of any repective EU member sate. We may conclude thet
the regulaory prerequidtes for Bulgarias integration into the angle finandd area of the Community,
which provides conditions for the effective financing of busness safeguards investor’s interests and
facilitates the free provison of services on the part of inditutiond investors, have to a large extent been
put in place. The drgle key issue in connection with which Bulgaria is to take repective measures is the
introduction of a scheme for compensating investors in the event of insolvency of the investment firm
(intermediary), to which the investors have entrugted their funds for the purpose of securities transactions.
Such a scheme should follow the pattern of the respective EEC directive and should dlosdly gpproximete
the deposit- guarantee scheme currently functioning in this country.

The European Commisson's report, and its section o the free movement of finandd services in
particular, mentions, though without daborating in any detal, the condudons made above about the

degree of gpproximation. The European Commission, however, has expressed its concern about the
actud implementation of this legidation. The SCS has been functioning for 5 years, and is gill making

efforts for its inditutiond strengthening and recruitment of personnd. Thiswill obvioudy be aprocess of a
longer duration. Yet, it should be borne in mind that the actua implementation and law enforcement of the
Acts passed by Parliament is suffering not only because of the inevitable “subjective’ reasons, but

because of purdy objective ones, connected with the absence of a functioning capitd market in this
country. The merits of harmonisation with the European sandards underteken in a grictly Bulgarian

environment may be tested only in the conditions of afunctioning market, beit merdly of an “emerging” or
“fledgling” nature. This finding, however, should rot be taken as an underestimation of the achievement
with respect to the adoption of harmonisad legidation in the fidd of investment services and securities

The NGO sector should continue to monitor the country’s achievements in the fidd of the free movement
of sarvices and capitd. Practice shows that the eaboration of andyses on the degree of harmonisation
between the achievements of EU and Bulgarian legidaion in a particular fidd, has dways proved
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benefidd to the inditutions involved in the process of pre-accession negatiations. It is often the case that
the sate of harmonisation is presented in too generd terms, and particular discrepancy issues are not
given due dtention or are omitted dtogether at the joint sessons of the European Commisson and the
respective Bulgarian representatives. And sometimes it is the aasence of harmonisation on such concrete,
even technica meatters that may prove a barrier to the free movement of services and capital respectively.
Therefore NGOs should conti nue their work on preparing detailed anadyses on harmonisation. Because of
their wedlth of resources, NGOs should dso teke part in developing the so-caled impact sudies on the
introduction of a particular EEC directive into Bulgarian legidation. Such impact sudies should concern

the lega aspects of the respective subject matter, and especidly its economic aspects. Impact dudies are
given due condderation by the European Commisson, snce the cod and benefit andyss of the
introduction of a particular piece of EU legidation has dways proved to be the weskness of Bulgaria's
efforts in the direction of harmonisation. NGOs can have a key role in carrying out such dudies. Of

course, it is the state and the competent sate indiitutions that should decide upon the degree and specific
parameters of introducing a concrete directive into Bulgarian legidation, inasmuch as the directive itsdlf

provides for such a discretionary atitude. The NGO sector may dso play a subgtantid role in fadilitating

the enforcement of legidation by way of monitoring the practices of the respective inditutions in charge of

its enforcement; and may contribute to enhancing the efficiency of such inditutions by way of provoking a
public debate on thelr functioning and the public services they provide.
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