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Pool Safety in Queensland 

 
Bill Dixon 

 

This article examines recent changes to the Building Act 1975 (Qld) intended to promote pool 

safety in Queensland.  The impact of these statutory changes is considered in relation to both 

compliance obligations and disclosure obligations associated with sale and leasing 

transactions.  The interrelationship of these changes with the operation of standard 

contractual provisions in Queensland is also examined. 

 

1. Introduction 

 

Drowning is the leading cause of unintentional death in Queensland for children 

between the age of one and four.1  In an attempt to reduce this alarming statistic, by 

enhancing the safety of Queensland pools, significant changes were introduced to 

the Building Act 1975 (Qld) and associated regulations on 1 December 2010.  

Owners of class 1 – 4 buildings under the Building Code2 must ensure that any pool3 

located on these properties4 is properly fenced as required by a single pool safety 

standard being Part MP3.4 of the Queensland Development Code.5 

 

Previously, pool fences were subject to standards that differed depending on the 

time at which approval was obtained for the pool6 and the requirement for fencing 

was limited to outdoor residential pools.  Compliance with the new single standard 

must now occur by 30 November 2015, being within 5 years of commencement of 

                                                           

 Dr Bill Dixon B Econ, LLB (Hons) (Qld), LLM, SJD (QUT); Director, Undergraduate Programs 

(Students), Law School, Queensland University of Technology.  Although differing in its extent 
and treatment of the subject matter, it is expressly acknowledged that this article is consistent with 
commentary written by the author as a co-author (with Sharon Christensen, Bill Duncan and 
Stephen Jones) of Land Contracts in Queensland, (3rd ed, 2011), The Federation Press. 

1
 Commission for Children and Young People and Child Guardian, Queensland Child Death 

Register 2004-2010.  This latest data also shows that between 1 January 2004 and 30 June 
2010, 41 children under the age of five drowned in Queensland residential swimming pools 
together with one drowning in a wading pool and two in home-made pools. 

2 This includes houses, units, townhouses, hotels, motels, caravan parks, mobile home and 
relocatable home parks, hostels and boarding houses. 

3
 Including an above ground pool. 

4 Pools situated on common property in a class 3 building (including a class 3 building to be 
constructed) or on adjacent land commonly owned and used in association with the building do 
not fall within the definition of a ‘regulated pool’ where an approved pool safety management plan 
is in force for the pool: Building Act 1975 (Qld) s 231B(3).  If an approved pool safety 
management plan was not in force in these circumstances, s 245 K of the Building Act 1975 (Qld) 
required the owner to have had a plan approved by 31 May 2011, unless a pool safety certificate 
was in effect for the pool. 

5 Building Act 1975 (Qld) s 231D. 
6 Resulting in eleven different pool safety standards. 
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the legislation.  However, the compliance requirement is brought forward where the 

property is sold or leased before the end of the 5 year period. 

 

The Act also imposes disclosure obligations from 1 December 2010.  From this date, 

the owner of regulated premises must disclose if there is a pool safety certificate at 

the time of sale or lease or be liable for a hefty penalty.  If a pool safety certificate 

has not issued, notification of the sale will cause a mandatory inspection by a 

certified pool inspector after settlement.  Where a pool safety certificate is not made 

available at settlement, the Act prescribes the party who has responsibility to ensure 

compliance with the new standard or who be liable for a penalty. 

 

2. Key Definitions 

 

The operation of the Act is dependent upon certain key definitions.  Obligations are 

imposed upon the owners of a ‘regulated pool’ being a swimming pool that is 

situated on regulated land.7  In turn, ‘regulated land’ is land on which there is, or is to 

be constructed, a class 1, 2, 3 or 4 building, a moveable dwelling park or a 

residential park.8 

 

The definition of ‘swimming pool’ is in broad terms and encompasses a pool either in 

or out of the ground, spa pool, spa tub and a wading pool if in all cases the 

excavation or structure is capable of being filled with water to depth of 300mm or 

more.  The definition does not include a fish pond or pool used for ornamental 

purposes, a dam or tank used for stated purposes, a watercourse,9 a portable 

wading pool,10 a spa bath in a bathroom unless it is continually filled with water to 

depth of more than 300mm or a birthing pool used solely for waterbirths.11 

 

The Act draws a distinction between a ‘shared pool’ and a ‘non-shared pool’.  A 

shared pool is a pool on regulated land where the owners or occupiers of two or 

more dwellings constructed, or to be constructed, on the land have, or will have, a 

                                                           
7 Building Act 1975 (Qld) s 231B. 
8 Building Act 1975 (Qld) s 231A. 
9 As defined in the Building Act 1975 (Qld) Sch 2. 
10 Provided it cannot be filled to a depth of more than 300mm, has a volume of less than 2000 litres 

and has no filtration system: Building Act 1975 (Qld) Sch 2. 
11 Building Act 1975 (Qld) Sch 2. 
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right to use the pool.  For the purpose of this definition, dwelling includes a moveable 

dwelling in a moveable dwelling park and a manufactured home on a site in a 

residential park.  The term includes a regulated pool in a class 3 building.  The 

definition means that a pool on common property in a community titles scheme, a 

pool in a caravan park, a pool for manufactured homes in a residential park and a 

hotel or motel (class 3) pool will all be examples of a shared pool. 

 

A non-shared pool is a pool other than a shared pool.  A private pool attached to a 

residential home will be a non-shared pool.  Less common examples are pools 

located wholly within a lot or exclusive use area in a community titles scheme that 

are exclusively for the use of the occupier of the lot. 

 

3. Owner’s obligations 

 

There is a statutory definition of the ‘owner, of a regulated pool’.  This definition 

provides that the owner is: 

 In schemes subject to the Integrated Resort Development Act 1987 (Qld) or 

the Sanctuary Cove Resort Act 1985 (Qld)- 

o if the pool is situated on a single lot – the registered proprietor of the 

lot; or 

o if the pool is situated on common property – the primary thoroughfare 

body corporate for the common property. 

 In schemes subject to the Mixed Use Development Act 1993 (Qld)- 

o if the pool is situated on a single lot – the registered proprietor of the 

lot; or 

o if the pool is situated on a community property lot – the community 

body corporate for the lot. 

 In schemes subject to the Body Corporate and Community Management Act 

1997 (Qld) or the Building Units and Group Titles Act 1980 (Qld)- 

o if the pool is situated on a single lot – the registered proprietor of the 

lot; or 
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o if the pool is situated on common property under the relevant piece of 

legislation – the body corporate for the scheme land on which the pool 

is situated. 

 Where land is granted in trust or reserved under the control of trustees under 

the Land Act 1994 (Qld) – the trustees of the land. 

 In moveable dwelling parks, where the pool is on park land (other than on 

moveable dwelling premises in the park) – the owner of the park. 

 Otherwise: 

o the owner of the land, building or structure on which the pool is 

situated; or 

o if the pool is owned by the occupier, rather than the owner of the land, 

building or structure12 – the occupier. 

 

As can be seen, the definition generally operates to make the owner of the land or 

building within which the pool is situated the party responsible for ensuring statutory 

compliance.  However, for pools located on common property under the Acts 

specified, the body corporate is treated as being the owner of the pool.  In the 

absence of a specific provision being made for leasehold interests held by the lessee 

from the state (other than where land is granted is trust or reserved under the control 

of trustees), the state will be treated as the owner of the pool.  

 

The owner (as determined in the manner specified) is obligated to ensure that the 

pool complies with the statutorily prescribed standard by 30 November 2015 (unless 

this date is brought forward due to sale or lease).  In addition, the owner must ensure 

that the pool is listed on the pool safety register13 by 4 November 2011.14  The 

register is available to the public and includes details of any pool safety certificate 

that has been issued.  The register also lists all licensed pool safety inspectors. 

 

4. Disclosure obligations on sale of Regulated Premises 

 

                                                           
12 For example, an above ground pool that may be removed by the occupier. 
13 Building Act 1975 (Qld) s 246AR(2). 
14 Building Regulation 2006 s 51BM.  This represents an extension of 6 months from the original 

deadline.  The extension of 6 months, from 4 May 2011 until 4 November 2011, was granted to 
enable both the community and the government to focus on flood and cyclone recovery efforts. 
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The Act imposes disclosure obligations upon the sale of regulated premises.  These 

disclosure obligations arise both pre-contract and pre-settlement.  These obligations 

apply to any contract of sale entered into or settling on or after 1 December 2010. 

 

The disclosure obligations are imposed upon the owner of regulated premises with a 

relevant regulated pool in relation to sale of the premises.  Regulated premises are 

defined as a building, or part of a building (other than a part that is not a class 1, 2, 3 

or 4 building), on regulated land, if a regulated pool is situated on the land.15  

Applying these definitions, the owner of regulated premises is the owner of a building 

(or part of a building) on regulated land.  Then it is necessary to have regard to the 

definition of an owner of a building.16  In order to highlight certain differences, it is 

helpful to separately consider the disclosure obligations that may arise in the context 

of non-shared and shared pools respectively. 

 

Non-shared pool 

 

Having regard to the definition of an owner of a building, the owner of a non-shared 

pool will be: 

 in the case of a dwelling house: the person for the time being entitled to 

receive the rent for the building.  This definition will not only catch the 

registered owner but a mortgagee or receiver in possession. 

 in the case of a single lot in a community title type scheme under the Body 

Corporate and Community Management Act 1997 (Qld) or one of the other 

stated Acts, the registered proprietor of the lot.  As can be seen, this definition 

is not as broad and will not extend to a mortgagee or receiver in possession. 

 

Having determined the owner of the regulated premises, the next issue is whether 

there is a ‘relevant regulated pool’ as defined in s 246ATD of the Building Act 1975 

(Qld).  The operation of this definition means that disclosure in the manner 

prescribed by the statute will have to be given by the owner of a dwelling house and 

the owner of a lot as described for the following pools: 

 for a dwelling house – for the pool situated on the relevant land 

                                                           
15 Building Act 1975 (Qld) s 246ATD. 
16 Building Act 1975 (Qld) Sch 2. 
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 for a lot in a community title type scheme - for the pool situated on or within 

the lot. 

 

The disclosure obligations of such an owner vary depending on whether a pool 

safety certificate (form 23) has issued for the relevant regulated pool.  If there is a 

certificate, a copy of the certificate must be provided by the owner to the buyer 

before settlement.17  This will suffice to fully discharge the owner’s disclosure 

obligations. 

 

More extensive disclosure obligations arise where there is no pool safety certificate 

for the relevant regulated pool at the time the owner proposes to sell.  In these 

circumstances, the owner must provide the buyer with a Notice of No Pool Safety 

Certificate (form 36) before the contract is entered into.18  This disclosure obligation 

is applicable regardless of the manner of sale adopted whether it be by auction, 

private treaty, expression of interest or otherwise.  In addition, further disclosure 

obligations arise before settlement.  If a pool safety certificate has not issued since 

the contract was entered into, the owner must give both the buyer and the chief 

executive of the Department of Infrastructure and Planning a Notice of No Pool 

Safety Certificate before settlement.19  Alternatively, if a pool safety certificate has 

issued since the contract was entered into, a copy of the certificate must be provided 

to the buyer at or before settlement.20 

 

If disclosure is not made as required, the owner will commit an offence but the 

contract will not be invalidated.21  Where applicable, the legislative requirements 

strictly dictate that a Notice of No Pool Safety Certificate be given before the contract 

and before settlement.  The legislative intention may have been for the approved 

form to be only given once to the buyer (before contract) but amendment of the 

Building Act 1975 (Qld) is required to give effect to this intention.  However, provided 

the approved form is provided before contract, it may be considered unlikely that the 

owner would be prosecuted. 

 

                                                           
17 Building Act 1975 (Qld) s 246ATF(a). 
18 Building Act 1975 (Qld) s 246ATM and Building Regulations 2006 (Qld) s 16. 
19 Building Act 1975 (Qld) s 246ATF(b). 
20 Building Act 1975 (Qld) s 246ATF(a). 
21 The impact of standard contractual provisions is separately considered at 5. 
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Shared Pool 

 

In the case of a shared pool, a sale of regulated premises will be: 

 a sale by an individual lot owner in a community title type scheme under the 

Body Corporate and Community Management Act 1997 (Qld) or one of the 

other stated Acts listed in the definition of ‘owner of a building’ in Sch 2; or 

 where there is no scheme, a sale by the owner of the whole of the building 

(for example, a hostel, hotel or motel) 

Disclosure obligations will thus attach to the lot owner or the land owner selling the 

land and the building.  In circumstances of a sale by a land owner, with a shared 

pool, the disclosure obligation is capable of extending to a mortgagee or receiver in 

possession.22  However, this will not apply in circumstance of a sale by an individual 

lot owner. 

 

The disclosure obligation relating to a ‘relevant regulated pool’ as defined in s 

246ATD of the Building Act 1975 (Qld), that is a shared pool, will thus be applicable 

to: 

 where there is a sale of an individual lot in a community title type scheme – 

the pool on the common property for the scheme23 

 where there is a sale of the whole building and land (for example, a hostel, 

hotel or motel) - the pool situated on the land. 

 

As was the case for non-shared pools, the disclosure obligations of an owner of 

regulated premises where there is a shared pool vary depending on whether a pool 

safety certificate has issued for the relevant regulated pool.  If there is a certificate, a 

copy of the certificate must be provided by the owner to the buyer before 

settlement.24  This will suffice to fully discharge the owner’s disclosure obligations. 

 

More extensive disclosure obligations arise where there is no pool safety certificate 

for the relevant regulated pool at the time the owner proposes to sell.  In these 

circumstances, the owner must provide the buyer with a Notice of No Pool Safety 

                                                           
22 Due to the definition of ‘owner, of a building or structure’ in Sch 2 of the Building Act 1975 (Qld). 
23 Or any pool on the principal body corporate common property that can be used by the lot owner, 

in the case of a layered scheme. 
24 Building Act 1975 (Qld) s 246ATF(a). 
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Certificate25 before the contract is entered into.26  In addition, further disclosure 

obligations arise before settlement.  If a pool safety certificate has not issued since 

the contract was entered into, the owner must give the buyer, the owner of the 

shared pool and the chief executive of the Department of Infrastructure and Planning 

a Notice of No Pool Safety Certificate before settlement.27  Alternatively, if a pool 

safety certificate has issued since the contract was entered into, a copy of the 

certificate must be provided to the buyer at or before settlement.28 

 

The stated requirement in s 246ATF(c)(ii) of the Building Act 1975 (Qld) to give 

notice in the approved form to the owner of the shared pool will be satisfied by giving 

notice to the relevant body corporate in the case of a sale by an individual lot owner.  

However, where there is a sale of the whole building and land this equates to a 

statutory requirement for the seller to give notice to itself. 

 

If disclosure is not made as required, the owner will commit an offence but the 

contract will not be invalidated.29  Where applicable, the legislative requirements 

strictly dictate that a Notice of No Pool Safety Certificate be given before the contract 

and before settlement.  The legislative intention may have been for the approved 

form to be only given once to the buyer (before contract) but amendment of the 

Building Act 1975 (Qld) is required to give effect to this intention.  However, provided 

the approved form is provided before contract, it may be considered unlikely that the 

owner would be prosecuted. 

 

Having set out the separate requirements of disclosure for shared and non-shared 

pools, a further possibility arises.  It is possible that the sale of a lot in a community 

title type scheme may encompass both a shared and a non-shared pool.  In these 

circumstances, disclosure will be required in relation to both pools.  Provision is 

made for the possibility of dual disclosure under the REIQ Residential Community 

Titles Scheme Contract.  It should be noted that for a shared pool, a pool safety 

certificate is valid for one year.  For a non-shared pool, a pool safety certificate is 

valid for two years. 

                                                           
25 Building Act 1975 (Qld) Form 36. 
26 Building Act 1975 (Qld) s 246ATM and Building Regulations 2006 (Qld) s 16. 
27 Building Act 1975 (Qld) s 246ATF(c). 
28 Building Act 1975 (Qld) s 246ATF(a). 
29 The impact of standard contractual provisions is separately considered at 5. 
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5. REIQ Contractual Provisions 

 

As mentioned, a failure to comply with statutory disclosure requirements is an 

offence by the seller but the contract is not invalidated and the buyer is not provided 

with any rights of termination or compensation under the legislation.  However, 

termination rights may arise under the standard REIQ contracts. 

 

Clause 4.7 of the Houses and Land Contract and the Residential Community Titles 

Scheme Contract applies if there is a pool on the land or lot respectively.  The clause 

is operative where there is a pool on the land or a non-shared pool on the lot and the 

seller has not stated that there is a Pool Safety Certificate for the pool at the time of 

the contract, provided the contract was not formed on a sale by auction.  Clause 

4.7(8) provides that the term ‘formed on a sale by auction’ means formed on sale by 

auction directly on the fall of the hammer or directly at the end of another similar type 

of competition for purchase.  A contract formed as a result of later negotiation will not 

be within the definition.  This contractual definition is consistent with the phrase used 

in the Property Agents and Motor Dealers Act 2000 (Qld). 

 

The Reference Schedule to both the Houses and Land Contract and the Residential 

Community Titles Scheme Contract provides for statements to be completed about 

whether there is a pool on the land or a non-shared pool on the lot respectively but 

completion of these details is not a prerequisite to the operation of clause 4.7.  

Unlike the Finance clause30 and the Building and Pest Inspection clause,31 clause 

4.7 will apply in the circumstances described notwithstanding that the Reference 

Schedule may not have been duly completed. 

 

Clause 4.7(2) provides that the contract is conditional upon the buyer obtaining from 

a Pool Safety Inspector32 by the Pool Safety Inspection Date33 confirmation that the 

                                                           
30 Cl 3.1 
31 Cl 4.1. 
32 Being a person licensed or authorised under the Building Act 1975 (Qld) and Building Regulation 

2006 (Qld) to issue a Pool Safety Certificate: Houses and Land Contract cl 1.1(2)(w). 
33 Being the date inserted in the Reference Schedule or if no date is inserted in the Reference 

Schedule, the earlier of the Inspection Date for the Building and/or Pest Inspection or 2 Business 
Days before the Settlement Date: Houses and Land Contract cl 1.1(2)(v). 
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Pool Safety Requirements34 have been met and the issue of a Pool Safety 

Certificate;35 or confirmation of the works required before a Pool Safety Certificate 

can be issued.  If a Pool Safety Certificate has not issued by the Pool Safety 

Inspection Date, the buyer may terminate the contract.  The buyer must act 

reasonably.36  If the buyer notifies that a Pool Safety Certificate has issued by the 

Pool Safety Inspection Date, then neither party has any further rights under clause 

4.7.  A buyer may waive the benefit of clause 4.7 in which event notice of waiver 

should be given to the seller by the Pool Safety Inspection Date.  However, both the 

buyer’s right to terminate and the right to waive the benefit of clause 4.7 are 

expressed to remain extant until the earlier of a Pool Safety Certificate being issued 

or settlement.37  If the buyer does give notice of termination or waiver by 5pm on the 

Pool Safety Inspection Date, the seller may terminate the contract at any time prior 

to waiver by the buyer and before settlement.38 

 

Clause 4.7(7) provides that where a buyer terminates on the basis that a Pool Safety 

Inspector has not issued a Pool Safety Certificate, the buyer must, if requested, 

provide the seller with a copy of the pool safety inspection report without delay.  In 

this respect, clause 4.7(7) clearly draws its inspiration from an equivalent provision in 

the Building and Pest Inspection clause.39  Somewhat oddly however, unlike the 

Building and Pest Inspection clause, clause 4.7 is not expressed to be conditional 

upon the buyer obtaining a written pool safety inspection report.  Prudence would 

nevertheless dictate that this practice be adopted by a buyer. 

 

Finally it should be noted that the operation of clause 4.7 of the Residential 

Community Title Scheme Contract is restricted to a non-shared pool on the Lot.  

There is no similar right in relation to a shared pool on the Land. 

 

6. Obligations after settlement 

 

Non-shared pool 
                                                           
34 Being the requirements for pool safety contained in the Building Act 1975 (Qld) and Building 

Regulation 2006 (Qld): Houses and Land Contract cl 1.1(2)(t). 
35 Being either a certificate of compliance or exemption from compliance issued in accordance with 

the Pool Safety Requirements: Houses and Land Contract cl 1.1(2)(u). 
36 Houses and Land Contract cl 4.7(3)(b). 
37 Houses and Land Contract cl 4.7(4). 
38 Houses and Land Contract cl 4.7(5) and cl 4.7(6). 
39 Houses and Land Contract cl 4.3. 
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Section 246ATJ of the Building Act 1975 (Qld) regulates the obligations of a buyer of 

regulated premises with a non-shared pool if a pool safety certificate was not in 

effect at settlement.  The buyer must take appropriate steps to ensure that a pool 

safety certificate is in effect for the pool within 90 days after the day of settlement.  

This obligation is absolute and applies despite any failure by the seller to meet its 

statutory obligations of disclosure either prior to contract or settlement. 

 

Shared Pool 

 

The operation of ss 246ATK(1) and 246ATK(2) of the Building Act 1975 (Qld) impose 

a requirement to obtain a pool safety certificate upon the owner of a shared pool on 

regulated premises if the owner is given a notice under s 246ATF(c) relating to the 

premises.  In these circumstances, the owner must ensure there is a pool safety 

certificate in effect for the pool within 90 days after the day of settlement under the 

contract of sale for the premises.  The practical operation of these provisions is 

worthy of further discussion.  As previously noted, in the case of a shared pool, a 

sale of regulated premises will be either a sale by an individual lot owner in a 

community title type scheme or, where there is no scheme, a sale by the owner of 

the whole of the building. 

 

In the case of a sale by an individual lot owner, the stated requirement in s 

246ATF(c)(ii) of the Building Act 1975 (Qld) to give notice in the approved form to the 

owner of the shared pool will be satisfied by giving notice to the relevant body 

corporate.  In accordance with s 246ATK(2) of the Building Act 1975 (Qld), having 

been given notice that there is no pool safety certificate for the shared pool, the body 

corporate (as owner) will need to ensure that there is a pool safety certificate in 

effect within the prescribed 90 day period.  However, if the shared pool was built 

before 1 December 2010, transitional arrangements in the Act provide that the body 

corporate need not obtain a certificate before 31 May 2011, if short term 

accommodation is provided in the building, or, 30 November 2012, if short term 

accommodation is not provided.40  The buyer of the individual lot has no obligations 

in this regard.  The operation of s 246ATK(2) is less clear in the case of a sale by the 
                                                           
40 Building Act 1975 (Qld) s 300. 
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owner of the whole of the building and land.  A precursor to the operation of s 

246ATK(2) is the requirement, in s 246ATK(1), that the owner be given notice under 

s 246ATF(c) relating to the sale of the premises.  However in the case of a sale by 

the owner of the whole of the building and land, as previously noted, the stated 

requirement in s 246ATF(c)(ii) of the Building Act 1975 (Qld) to give notice in the 

approved form to the owner of the shared pool equates to a statutory requirement for 

the seller to give notice to itself.  The seller, as the current owner, should not give 

notice to itself and as the notice must be given before settlement the buyer is not at 

that stage the owner of the land. 

 

Notwithstanding that s 246ATK(2) may not find application in these circumstances, 

other provisions in s 246ATK assume relevance.  Particularly, ss 246ATK(3) and 

246ATK(4) of the Building Act 1975 (Qld) impose a requirement to obtain a pool 

safety certificate upon the owner of a shared pool on regulated premises if the owner 

is given a notice under s 246ATI relating to an accommodation agreement for the 

premises.  In these circumstances, the owner must ensure there is a pool safety 

certificate in effect for the pool within 90 days after the day the accommodation 

agreement is entered into.41  As property of this type will commonly be used for short 

term accommodation (such as a hostel, hotel or motel), any proposed entry into an 

accommodation agreement will trigger the notification requirement under s 246ATI 

that will, in turn, impose the requirement under s 246ATK(4) of the Building Act 1975 

(Qld).  Once again, the statutory mechanism is awkward but may, nevertheless, be 

effective. 

 

7 Leasing 

 

It is also helpful to separately consider the obligations that arise in the context of 

leasing of premises with non-shared and shared pools respectively. 

 

Non-shared pool 

 

                                                           
41 However, if the shared pool was built before 1 December 2010, transitional arrangements in the 

Act provide that the owner need not obtain a certificate before 31 May 2011, if short term 
accommodation is provided in the building, or, 30 November 2012, if short term accommodation is 
not provided: Building Act 1975 (Qld) s 300. 
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Section 246ATG of the Building Act 1975 (Qld) provides that the owner of regulated 

premises with a non-shared pool must not enter an accommodation agreement for 

the premises unless a pool safety certificate is in effect for the relevant regulated 

pool.  The term ‘accommodation agreement’ is defined to mean a residential tenancy 

agreement, a rooming accommodation agreement, a homestay or assisted 

accommodation agreement or any other agreement under which a right to occupy 

premises is given in exchange for money or other valuable consideration.  The term 

does not include an agreement to occupy a family member’s residence struck with 

another member of the family.42  Non-compliance with s 246ATG is an offence with a 

maximum penalty of 165 penalty units.  Also, where a pool safety certificate was not 

in effect before an accommodation agreement was entered into, no commission or 

reward is payable to the real estate licensee for their activities in negotiating entry 

into the accommodation agreement.43 

 

However, in response to recent flood and cyclone damage, an exemption to the 

operation of s 246ATG of the Building Act 1975 (Qld) was introduced by the 

Queensland Reconstruction Authority Act 2011 (Qld).  Specifically, s 302(3) of the 

Building Act 1975 (Qld) provides that s 246ATG does not apply, and is taken not to 

have applied, to the owner of regulated premises for an accommodation agreement 

entered into by the owner during the exemption period.  The exemption period 

started on 8 January 2011 and ended on 8 July 2011.44  During the exemption 

period, if the owner of regulated premises did not have a pool safety certificate for 

the relevant regulated pool, the owner was required, before entering into an 

accommodation agreement, to give the person who was to be the occupier of the 

premises under the agreement a warning notice in the approved form (form 37).45  

The warning notice alerted the occupier to the fact that the pool may not comply with 

pool safety requirements and may be a risk to young children.  The restriction that 

was previously mentioned in relation to a licensee’s ability to recover commission or 

the like for their work in negotiating entry into an accommodation agreement where a 

                                                           
42

 Building Act 1975 (Qld) s 231A. 
43

 Building Act 1975 (Qld) s 246ATL. 
44

 Building Act 1975 (Qld) s 301. 
45

 Building Act 1975 (Qld) s 303. 
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pool safety certificate does not exist also had no application to an accommodation 

agreement entered into during the exemption period.46 

 

Shared Pool 

 

The notice requirements associated with the leasing of premises with a shared pool 

are determined by whether the shared pool is on land or in a building where short-

term accommodation is provided or not.  These two alternatives are separately 

considered in the two paragraphs that follow. 

 

Where short-term accommodation is provided (such as motels, hotels and 

backpacker’s hostels), there is no notice requirement if there is a pool safety 

certificate for the shared pool.  If there is no pool safety certificate for the shared 

pool, notice in the approved form must be given to the owner of the shared pool and 

to the chief executive.  This notice must be given before the accommodation 

agreement is entered into.47 

 

Where short-term accommodation is not provided, if there is a pool safety certificate 

for the shared pool, the owner must, before entering into an accommodation 

agreement, give to the person who will be the occupier of the premises under the 

agreement a copy of the pool safety certificate.48  If there is no pool safety certificate 

for the shared pool, notice in the approved form must be given to the person who will 

be the occupier of the premises under the accommodation agreement, the owner of 

the shared pool and to the chief executive.  This notice must be given before the 

accommodation agreement is entered into.49 

 

8. Common Pool Safety Problems 

 

From information supplied on the website of the Queensland Department of 

Infrastructure and Planning, common pool safety problems include: 

 the gates are not self-closing and self-latching from all points; 

                                                           
46

 Building Act 1975 (Qld) s 302(4). 
47

 Building Act 1975 (Qld) s 246ATI. 
48

 Building Act 1975 (Qld) s 246ATH. 
49

 Building Act 1975 (Qld) s 246ATI. 
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 the height of the pool safety barrier is less than 1200 millimetres because 

grounds levels and garden beds have increased or grown over time; 

 the adjoining boundary fences have climbable rails;  

 the windows opening into the pool enclosure are openable with more than a 

100 millimetre gap; and 

 there are climbable objects near the pool safety barrier. 

The information supplied by the Department is consistent with anecdotal evidence 

available from pool safety inspectors suggesting that a significant number of 

Queensland pools may not meet compliance requirements,  

 

9. New Pools 

 

New swimming pools, being building works, continue to need building development 

approval.  Once the building work associated with the construction of the new pool is 

completed, a final inspection is a mandatory requirement.50  Following a satisfactory 

final inspection, the building certifier will issue a form 17 (final inspection certificate).   

The form 17 (final inspection certificate), may be used instead of a form 23 (pool 

safety certificate), for one year after the form 17 is given for a shared pool and for 

two years after the form 17 is given for a non-shared pool.51  This applies 

notwithstanding that the property may be sold or leased during these specified 

periods.  

 

10. Conclusion 

 

The changes to pool safety laws in Queensland are welcome notwithstanding the 

often overly complex manner of statutory drafting that has been adopted to give 

effect to these changes.  While changes that have been made to the REIQ contracts 

provide a level of protection for most buyers, buyers under a contract formed on a 

sale by auction will not benefit from these provisions.  Further, if an REIQ contract is 

not being used, buyers, or their representatives, will be concerned to ensure that an 

appropriate special condition provides expressly for the seller to meet the cost of any 

compliance requirements or, alternatively, grants a termination right exercisable by 

                                                           
50 Building Regulation 2006 (Qld) s 32 and s 35B. 
51

 Building Act 1975 (Qld) s 246AN. 
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the buyer in stated circumstances.  While pool safety problems remain common in 

Queensland, these issues will continue to assume considerable importance. 

 


