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INTRODUCTION

Part 1 of this article (see (2010) 21 JWL 19±32), after a
brief review of the challenges facing sustainable
wetlands governance and an analysis of what are
wetlands for the purposes of the law, undertook two
more extensive investigations into how wetlands are
managed in accordance with the principles and rules
of international law. The first issue discussed in Part 1
was the extent to which the principles and rules of
international law have either directly or indirectly
included wetlands within their scope. The second
looked in some detail at the regional arrangements
entered into by nation states for the shared manage-
ment of common watercourses and river basins and
the extent to which these arrangements include
wetlands. The principles and rules of international
law are of general application. In appropriate circum-
stances they may be applicable to how wetlands are
managed. The consensual arrangements entered into
by nation states for the management of shared
resources are directed much more specifically at
wetlands in particular locations. Consequently the
rules are much more specific.

Part 1 concluded very generally that the international
and regional legal arrangements for managing natural
resources and their environment ± including those
that are wetlands ± have increasingly moved in the
direction of sustainable development. These arrange-
ments are neither consistent nor coherent across the
various natural resources. Significantly, when water
resources and by implication wetlands are being
managed as an element of a river basin, a drainage
basin or a watershed, the tendency has been increas-
ingly towards an ecosystems approach in the broader
context of sustainability. It is not surprising, however,
that each set of arrangements is a reflection of its own
particular circumstances. It is, therefore, not possible
or indeed realistic to identify one single theme across
the several approaches.

In this Part 2 attention is turned towards the legal
arrangements in nation states for managing wetlands.
These national arrangements have effect within the
international arrangements already mentioned and any
regional arrangements that are relevant. However, each
national system is a reflection of its own historical,

cultural, political and constitutional background. It is
the purpose of Part 2 to review and assess the national
approaches to wetlands management. This involves an
analysis of a range of instruments. These are:

* constitutional rules
* strategic rules
* regulatory rules
* management rules.

Each of these sets of rules performs different functions,
assumes different forms and is differentially capable of
enforcement.

Constitutional rules state the values acknowledged by
the society in question, the principles underpinning its
legal system and in some instances the fundamental
rights of its citizens. These values and principles guide
the application of the more specific rules of the legal
system and in some instances the rights conferred
upon citizens are capable of protection by the legal
system. The function of strategic rules is to state the
substantive goals and outcomes to be achieved in
making decisions and engaging in operational activ-
ities. Strategic rules are therefore indicative and infor-
mative rather than prescriptive. Their capacity to be
enforced depends upon a number of factors and in
particular the structure and form in which they have
been expressed. Regulatory rules control prescrip-
tively whether and how specific activities are under-
taken in particular locations. The law itself may state
the relevant rules with automatic application or it may
authorise the creation of rules ad hoc in particular sets
of circumstances. The nature of regulatory rules means
that they are intrinsically enforceable. Management
rules are quite different. The values of natural
resources ± particularly land, water and biodiversity ±
are identified for protection and conservation and the
areas in question are set aside or reserved to enable
them to be managed so that these values are protected
and conserved. In practice management rules are an
institutionally based system of governance.

Although the way wetlands are managed can be
analysed in accordance with these sets of constitu-
tional, strategic, regulatory and management rules,
these sets of rules impact upon each other. Accord-
ingly, depending upon the circumstances, the way in
which a particular area of wetlands is managed may be
subject to one or perhaps even all of these sets of
rules. It is important, nevertheless, to examine each set
of rules separately before attempting to discern a
coherent pattern among them.
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CONSTITUTIONAL RULES

India

The Constitution sits at the apex of a national legal
system. The Constitution of India enables any person
to go to the Supreme Court of that country to seek a
remedy for an infringement of the fundamental rights
set out in it. While there is no right as such in relation
to the environment, one of the directive principles of
state policy requires the state to endeavour to protect
and improve the environment and to safeguard the
forests and wildlife of the country. Consistently with
this, a fundamental duty is imposed upon every citizen
to protect and improve the natural environment in-
cluding forests, lakes, rivers and wildlife. The Supreme
Court of India has on a number of occasions reacted
positively to these arrangements. In a decision con-
cerning water resources and the need for their con-
servation,1 the Supreme Court relied not only upon
the provisions of the Constitution but also upon the
responsibility acknowledged by international law to
protect the environment and upon the principle of
sustainable development recognised by international
law. The Supreme Court acknowledged in this case `the
need for environmental protection and conservation
of natural resources' and concluded: `The environ-
mental protection and conservation of natural re-
sources has been given a status of a fundamental right
and brought under Article 21 of the Constitution of
India'.2

While the acknowledgement of such a fundamental
right is not unique to India, it is by no means common
practice. The acknowledgement of the existence of
this fundamental right by the Supreme Court has
influenced the way in which the judiciary in India has
responded to environmental issues. Since 1992, the
High Court of West Bengal has been invited on a
number of occasions to exercise its jurisdiction so as
to protect the East Kolkata Wetlands ± a large area lying
east of the city of Calcutta (Kolkata). In a judgment of
1992,3 the court reviewed the extensive range of func-
tions performed by these wetlands ± for the benefit of
both nature and humans ± before identifying the issue
for the court. The issue was described in the following
words.

It is on this factual backdrop that the instant matter shall
have to be decided by the Court as to whether further
encroachment of 784 acres of Calcutta's wetlands will lead
to such a degradation of environmental conditions so as to
have its toll on the society. Admittedly, as appears from
records, Calcutta's wetlands comprised of fishing ponds
popularly known in Bengali parlance as `bheris' and
pisciculture admittedly to a substantial extent, takes place
in that wetland area through which a good number of
people earn their livelihood and it is, therefore, seen that
these wetlands remain not only for the purpose of the
environment but for the economic purpose as well.4

The court was accordingly concerned with the merits
of the case and sought to achieve what it described as
an appropriate `ecological balance'.5 The court noted
that India was a party to the Ramsar Convention and
accordingly `obliged to promote the conservation of
wetlands habitat in her territory'.6 The court asked
itself this question:

Whether on the wake [sic] of the twenty-first century
when there is a total global awareness in regard to
maintenance of ecological balance, law courts should be
justified in keeping their eyes shut in regard to this
concept of ecological imbalance.7

The answer was clearly negative. Environmental de-
gradation was a social problem that had to be
confronted by the courts. What was important, there-
fore, was the achievement of ecological balance rather
than ecological imbalance. Thus:

Wetland acts as a benefactor to the society and there
cannot be any manner of doubt in regard thereto and as
such encroachment thereof would be detrimental to the
society which the Law Courts cannot permit. This benefit
to the society cannot be weighed on mathematical nicety
. . . and it cannot be measured.8

The order of the court was an injunction restraining
any further reclamation of wetland.

South Africa

The Constitution of South Africa states rather than
implies an environmental right. According to the
Constitution, everyone has the right to an environ-
ment that is not harmful to their health or wellbeing
and the right to have that environment protected.
It contemplates measures to prevent pollution and
ecological degradation, to promote conservation, and
to secure the ecologically sustainable development
and use of natural resources while promoting justifi-
able economic and social development. While wet-
lands do not appear to have been an issue directly
addressed by the courts in this context, the attitude of
the courts in South Africa seems clear. Thus:

Pure economic principles will no longer determine, in an
unbridled fashion, whether a development is acceptable.
Development, which may be regarded as economically
and financially sound, will, in future, be balanced by its
environmental impact, taking coherent cognisance of the
principle of intergenerational equity and sustainable use
of resources in order to arrive at an integrated manage-
ment of the environment, sustainable development and
socio-economic concerns. By elevating the environment
to a fundamental justiciable human right, South Africa has
irreversibly embarked on a road which will lead to the goal
of attaining a protected environment by an integrated
approach, which takes into consideration, inter alia socio-
economic concerns and principles.9

What has emerged, therefore, is an environmental
right in the context of the achievement of sustainable

1 Intellectuals Forum Tirupathi v State of Andhra Pradesh (2006) 2
Supreme Court Journal 293.
2 ibid at 322.
3 People United for Better Living in Calcutta v State of West Bengal
(1992) All India Reports 1993 Calcutta 215.
4 ibid at para 17.

5 ibid at para 29.
6 ibid at para 25.
7 ibid at para 29.
8 ibid at para 40.
9 L Kotze and A Paterson `South Africa' in Kotze and Paterson (eds)
The Role of the Judiciary in Environmental Governance (Kluwer Law
International London 2008) pp 574±5.
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development. This applies to the use and development
of wetlands as it does to the use and development of
any other natural resources. Clearly, therefore, consti-
tutional arrangements such as these operate at a level
of generality reflective of international law.

STRATEGIC RULES

The management of natural resources and the envir-
onment has increasingly become controlled by a set of
strategic rules as well as by a set of regulatory rules,
whether or not a constitution addresses these issues.
The former indicate directions of decision-making and
operational activity while the latter control specific
activities in particular locations. First, then, some
examples of strategic rules.

European Union

Members of the European Union are required to give
effect to the Directive Establishing a Framework for
Action in the Field of Water Policy 2000.10 What it sets
out to do is encapsulated in one of the preambular
statements to it, namely:

Common principles are needed in order to coordinate
Member States' efforts to improve the protection of Com-
munity waters in terms of quantity and quality, to promote
sustainable water use, to contribute to the control of
transboundary water problems, to protect aquatic ecosys-
tems, and terrestrial ecosystems and wetlands directly
depending on them, and to safeguard and develop the
potential uses of Community waters.

The specific reference to wetlands is significant. The
directive adopts a river-basin approach to the manage-
ment of waters and this includes inland surface waters,
transitional waters, coastal waters and groundwater.
Transitional waters are bodies of surface water in the
vicinity of river mouths which are partly saline as a
result of their proximity to coastal waters but which are
substantially influenced by freshwater flows.

One of the mechanisms by which the values of waters
are conserved is the establishment and management
of protected areas. There is an obligation in Article 6 to
establish registers of such areas where surface water
and groundwater require protection and where habi-
tats and species directly depending on water require
conservation. The types of protected areas described
in Annex IV include:

* areas designated for the protection of economically
significant aquatic species

* nutrient-sensitive areas
* areas designated for the protection of habitats or

species whether the maintenance or improvement
of the status of water is an important factor in their
protection.

In addition, in Article 11 there is an obligation on
Member States to put together a programme of
measures to achieve the objectives of the directive.
The list of optional measures described in Part B of

Annex VI includes those for the recreation and res-
toration of wetlands areas. If a wetland is a protected
area, then river basin management plans are required
to deal with any such protected area. The directive
thus establishes the values and states some of the
strategies according to which wetlands are managed. It
is for members of the European Union to implement
these arrangements.

An example of such implementation is the decree of
2003 for the integrated management of water re-
sources in the Flemish region of Belgium.11 It is direc-
ted at what is described as `la politique integreÂ e de
l'eau'. The elements of this approach include the co-
ordinated and integrated development of water re-
sources, their management, restoration, and ultimately
conservation. This is achieved by taking into account
the needs of present and future generations in the
context of the range of the beneficial uses of these
waters. The complementary objectives include:

* the sustainable management of surface and under-
ground water resources

* the prevention of degradation of aquatic ecosystems
* the improvement and restoration of aquatic and ter-

restrial ecosystems that depend directly on water.

What is important in practical terms about these
arrangements is the acknowledgement of and the
need to address a number of hydrological and
ecological relationships. These include the relation-
ship between water and ecosystems related to water
and the relationship between underground water,
surface water and rainwater. This system is implemen-
ted through the formulation and implementation of
river basin management plans and the instruments for
achieving these outcomes. This approach clearly states
the strategic direction of decision-making and this is
achieved through plans and supporting instruments.

China

Water resources in China are managed in accordance
with three separate laws:

* the law on water and soil conservation
* the law on prevention and control of water pollution
* the water law.12

According to the water law, water resources in China
are owned by the state. While the function of the water
law is essentially to provide access to water resources,
it has effect within its wider purposes. Accordingly the
law itself states:

This law is enacted for the purposes of rationally
developing, utilising, conserving and protecting water
resources, preventing and controlling water disasters,
bringing about sustainable utilisation of water resources
and meeting the need of national economic and social
development.

10 OJ L327 (22 December 2000).

11 D E Fisher The Law and Governance of Water Resources: The
Challenge of Sustainability (Edward Elgar Cheltenham 2009) pp 310±11.
12 See Law of the People's Republic of China on Water and Soil
Conservation, Law of the People's Republic of China on Prevention
and Control of Water Pollution and Water Law of the People's Republic
of China (Law Press China Beijing 2004).
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Strategically, therefore, the water law is concerned with
the sustainable development of China's water resources
in the sense of bringing together the economic, social
and ecological values of the water.

The focus of the law on prevention and control of water
pollution is pollution. This law similarly has effect
within a wider strategic context. Thus:

This law is enacted for the purposes of preventing and
controlling water pollution, protecting and improving the
environment, safeguarding human health, ensuring the
effective utilisation of water resources.

Accordingly it applies to water wherever located ± in
rivers, lakes, canals, irrigation channels, reservoirs and
other surface water bodies and groundwater bodies.

In similar fashion the law on water and soil conserva-
tion focuses on the control of soil erosion but in the
context of wider strategic objectives. Thus:

This law is formulated for the purposes of the prevention
and control of soil erosion, the protection and rational
utilisation of water and soil resources, the mitigation of
disasters of flood, drought and sandstorm, the improve-
ment of ecological environment and the development of
production.

The juxtaposition of water and soil resources is signifi-
cant. Equally significant is the improvement of the
ecological environment. Accordingly water and soil
conservation has effect within this wider framework of
sustainable development.

Each of these three laws, separately as well as together,
moves in the direction of sustainable development.
Although much of the responsibility for achieving these
objectives rests with a range of government agencies,
various duties are imposed upon units of production
and individuals in ways that are potentially enforceable
± usually through administrative or criminal sanctions.
Some examples illustrate the point. The values of wet-
lands are capable of protection under these laws. It is,
however, the law on water and soil conservation that is
perhaps most relevant. It is directed mainly at the
prevention and control of soil erosion, particularly in
forested hilly areas. There are a number of relatively
general obligations. For example in Articles 3 and 14:

* to protect water and soil resources
* to prevent and control soil erosion
* to stop the cultivation of crops on reclamation ±

forbidden slopes and instead to plant trees, grow
grass, restore the vegetation or build terraced fields.

If there is a breach of the last of these obligations, the
relevant government agency must under Article 32 order
the cessation of the reclamation and the adoption of
remedial measures. It may also impose a fine. Local
people's governments in China under Article 13 are
under a general obligation to plan for facilitating
afforestation and growing grass and for the preserva-
tion of vegetation. Most importantly, destroying for-
ests, burning vegetation for land reclamation, stripping
vegetation and digging up tree stumps on steep hill
slopes or in arid regions are prohibited.

What emerges, then, is an arrangement of strategic
directions coupled with relatively specific obligations.
The judiciary has a limited role to perform in imple-

menting and enforcing this regime as government
agencies perform the dual roles of implementation
and enforcement in these circumstances. The focus of
the Law on Water and Soil Conservation is land. In ap-
propriate circumstances a wetland falls within the scope
of this law just as it may fall within the scope of the Law
on Prevention and Control of Water Pollution and the
Water Law. The law in China is thus a combination of
strategic management, planning and regulation.

REGULATORY RULES

The protection of constitutional rights and the im-
plementation of strategies are frequently given effect
by more detailed regulatory arrangements. Regulation
assumes a number of different forms. One is for an
activity to be prohibited if undertaken without author-
isation by a government agency. Another is for an
activity to be required to conform to a rule of law
enforceable after the activity has taken place or in
anticipation before the activity takes place. In the first
example, the government agency makes the decision
while in the second example a court of law makes the
decision. The first is accordingly administration-based
while the second is rules-based. Even an administra-
tion-based system is controlled by the law although
somewhat differently from a rules-based system.

United States of America

An example of an administration-based regulatory
system is the Clean Water Act 1972 enacted by the
Congress of the United States of America. The act
applies to all waters of the United States and this
expression has been defined to include wetlands. The
structure of the legislation has been described
judicially in this way.

[The Act] is a comprehensive statute designed to `restore
and maintain the chemical, physical and biological
integrity of the Nation's waters'. Section 301(a) of the
[Act] contains an absolute prohibition against the dis-
charge of pollutants into the Nation's waters, except those
discharges made in compliance with standards promul-
gated or permits issued under the Act. The Administrator
of [the Environmental Protection Agency] and the Secre-
tary of the Army, acting through the Chief of Engineers of
the Army Corps of Engineers, share responsibility for
issuance of permits under the [Act] and enforcement of
their terms. Under [s] 404 the Corps is responsible for the
administration of a permit program for the discharge of
dredged and fill materials into [the relevant waters].13

The application of these provisions to wetlands has
been described ± after reference to discussions in the
Senate ± as follows:

The permit program established under section 404 of the
[Act] was intended to control the degradation of aquatic
resources that results from any replacement of water with
fill material, as well as the degradation that results from
the discharge of dredged or fill materials which contains
toxic substances.14

13 National Wildlife Federation v Hanson (1985) 623 Federal Supple-
ment 1539 at 1543.
14 Bayou des Familles Development Corporation v United States
Corps of Engineers (1982) 541 Federal Supplement 1025 at 1036.
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The act has been interpreted and applied in this way
in subsequent cases. Accordingly, the discharge of
dredged or fill materials into wetlands is prohibited
without a permit. A permit is granted or not in accor-
dance with the strategic and procedural rules con-
tained in the legislation. A considerable degree of
`deference' is afforded to those administering the
arrangements.15 It is, accordingly, an example of an
administration-based regulatory system.

An example of this approach is the decision of the
United States Court of Appeals in a decision involving
a wetland in Louisiana comprising 20,000 acres of land
known as the Lake Long Tract.16 In this case, bulldozers
outfitted with shearing blades cut timber and vegeta-
tion at or just above ground level. Bulldozers outfitted
with rake blades then pushed the felled trees into
windrows. The trees and other vegetation that had
been windrowed were burned. Trees and vegetation
not capable of being burned were buried in deep pits.
The areas that had been sheared and windrowed were
raked by tractors pulling chunk rakes. Once these
activities had taken place, the land was prepared for
the cultivation of soya beans. In support, finally, a
drainage ditch three-quarters of a mile long was dug.17

The Court of Appeals held:

* the bulldozers and backhoes were `point sources'
within the meaning of the Clean Water Act

* by filling in the sloughs and levelling the land, the
land owners were redepositing fill material into
waters of the United States

* these activities constituted `a discharge of a pollutant'
* the land clearing activities were not exempt from

the permit requirements under s 404 of the Act
because these activities constituted a change in the
use of wetlands under s 404.18

The activities of the landowners in question were thus
unlawful.

Once it has been established that activities are unlaw-
ful, the court has to decide what the consequences
are. There are in these circumstances two options: to
compel restoration or to impose a civil penalty. There
is no obligation on the court to require restoration.19

What, then, are the criteria according to which a court
determines the consequences of the unlawful act? The
values and strategies driving the legislation become
important in the context of the exercise of this dis-
cretion. For example, in one case the landowners were
ordered to carry out a restoration plan, required to pay
a monetary penalty and subjected to a permanent in-
junction prohibiting future modification of the site with-
out permission.20 The justification for this approach
was as follows.

Wetlands are considered an invaluable but dwindling
natural resource. They improve the water quality of our
streams, lakes, and rivers by trapping sediment, sewage,
and other pollutants, and help stabilise erosion and
support wildlife. Congress has determined that `the
systematic destruction of the Nation's wetlands is causing
serious, permanent ecological damage', damage so egre-
gious that wetlands merit protection by laws like the
[Clean Water Act] which promotes the restoration and
maintenance of wetland resources. For these reasons, the
court concludes that public policy interests will be served
best by restoration of the site.21

This demonstrates the two aspects of a regulatory
system. The first is whether there has been compliance
or non-compliance with a clearly stated rule of law.
The second is ± assuming there has been non-
compliance with a clearly stated rule of law ± what in
the public interest should be the consequences? The
answer to the first question is determined by enforce-
able rules of law and the answer to the second
question is informed by the judicial perception of
the values, interests and strategies embedded indir-
ectly or perhaps even directly in the relevant legisla-
tion. It involves a careful balance between the private
interests of the landowner and the public interest of
the community in conserving wetlands.

The achievement of this balance is demonstrated by
the approach adopted in relation to the wetlands area
in Florida that comprised `three wetlands fingers'.22

The issue was whether restoration was appropriate or
not. In relation to one of the three areas, the eastern
wetland, it was concluded:

The lack of a significant and clearly demonstrated surface
water connection between the eastern wetland and the
Banana River led the court to conclude that restoration of
the eastern wetland would be an unduly burdensome and
inequitable application of injunctive power.23

The central wetland had been to some extent exca-
vated to enable the creation of a six acre lake. Was it
appropriate to require the refilling of the lake? The
answer was:

Because the excavation of the lake with minor exceptions
did not involve an illegal fill and the water of the lake has
not been proved by a preponderance of the evidence to
be itself a pollutant of the Banana River, the court
concludes that there is no justifiable basis for ordering a
fill of a lake.24

However, in relation to the western wetland, the court
took a different view:

With regard to the western wetland, which all parties
conclude is the wettest of the areas on the defendants'
property, the court finds that the removal of the fill,
including the fill placed in the bridge area, would not be
unduly burdensome to the defendants and would sig-
nificantly protect and preserve the value of the western
wetland as a contributing factor in the environment
surrounding the Banana River.25

15 Avoyelles Sportsmen's League Inc v Marsh (1983) 715 Federal
Reporter 2d Series 897 at 906, United States v Lambert (1984) 589
Federal Supplement 366 at 370 and United States v Larkins (1987) 657
Federal Supplement 76 at 82.
16 Avoyelles Sportmen's League Inc v Marsh ibid.
17 ibid at 920±21.
18 ibid at 929±30.
19 United States v Lambert (n 15) 366 at 371.
20 United States v Larkins (n 15) 76 at 87.

21 ibid at 86.
22 United States v Lambert (n 15).
23 ibid at 372.
24 ibid at 373.
25 ibid at 374.
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The granting of an injunction is largely a matter for the
discretion of the court. The approach of the court in
this case was to balance the competing interests of the
landowners and the interest of the public.

New Zealand

In 1985 the Court of Appeal of New Zealand was faced
with a proposal to drain about 172 hectares of the
Whangamarino Swamp to enable the drained land to
be used for grazing purposes.26 At that time, the area
of undeveloped wetlands within the swamp was
between 7000 and 7700 hectares. It was noted:

The areas to be drained are fringe land, covered (though
not in summer) with only shallow water and containing
mineralised soil. They provide a habitat for various species
of birds, fish and plants. Such fringe land is particularly
significant in the ecosystem.27

The application was one to dam and divert a stream by
stop banks and channels under the Water and Soil
Conservation Act 1967. If granted, this would effec-
tively drain the swampy areas of the land. The Court
of Appeal was concerned with the methodology of
decision-making rather than the merits of the decision.

It is the structure of the act that indicates how deci-
sions are to be made under it. There were three struc-
tural elements of significance in this case:

* investing the Crown ± the symbol of the state ± with
the sole right to dam any river or stream, to divert or
take natural water, or to use natural water

* the object of the act to recognise and sustain the
amenity afforded by waters in their natural state

* the duty in determining applications to have regard
to recreational needs and the safeguarding of
scenic and natural features, fisheries and wildlife
habitats.28

The conferment of this `sole right' on the Crown was
important. It was commented:

The farmers have the ordinary rights of landowners to use
their land in its natural state, but the effect of the 1967 Act
is that they have no right to divert the natural water that is
on the land. Ownership of the land does not of itself carry
the right to alter the natural conditions in that way.29

This, together with the objective to sustain the amenity
afforded by waters in their natural state, led to the
observation that `the conservation and wise use of a
national asset is a continuing theme of the legisla-
tion'.30 Two important points emerge:

* the notion of water as a national asset
* the importance of its conservation and wise use as

an essential element of the legislation.

These structural elements of the legislation, coupled
with the duty to have regard to a range of factors,
indicated that there was no `inbuilt preference' in the

act `for farming interests over conservation interests or
vice versa'.31 Land drainage is permissible ± indeed
encouraged ± `but only if adequate account (or due
regard) is taken of the needs of wildlife habitats among
other needs'.32

The Court of Appeal affirmed very clearly that the
legislation did not provide `for the perpetual preserva-
tion of wetlands or ecosystems'. However, `a real
degree of protection' could `be granted to wetlands
or ecosystems in deciding water right applications'.33

The act was concerned to achieve several objectives
and none was afforded any priority. The act required `a
rational balancing of the various factors' impacting
upon the decision in the specific circumstances of a
case.34 This is, again, an example of an administration-
based system of regulatory arrangements leading to a
decision informed by the values and strategies of the
legislation and the rules indicating the methodology of
decision-making in the circumstances of any particular
case.

Australia

The Environment Protection and Biodiversity Conser-
vation Act 1999 enacted by the Commonwealth of
Australia provides directly for the conservation of wet-
lands. Under the act a person must not take an action
that has or will have or is likely to have a significant
impact on the ecological character of a declared Ramsar
wetland. A declared Ramsar wetland is a wetland or
part of a wetland designated by the Commonwealth
under Article 2 of the Ramsar Convention for inclusion
in the list kept under that Article. The term `ecological
character' has the same meaning as in the Ramsar
Convention. While the Ramsar Convention does not
define the term, relevant definitions have been
adopted by the Conference of Parties. In a federation
such as Australia, an activity or the impact of an activity
may well be subject to Commonwealth (federal) law, to
state law or to both.

A number of issues arose in one particular case under
the legislation of the Commonwealth:35

* whether the wetlands had been properly designated
by the Commonwealth

* whether the activity had been authorised by or
under a law of the state ± in this case New South
Wales

* whether the activity had had significant impact on
the ecological character of the wetland

* in the event of a breach of the obligation, whether a
fine should be imposed, an order to remediate
made, or both.

In the event, it was decided that the activities in
question had had a significant impact on the ecologi-
cal character of a declared Ramsar wetland ± namely

31 ibid.
32 ibid.
33 ibid at 36.
34 D E Fisher `The Conservation of Wetlands in New Zealand' (1986) 3
Environmental and Planning Law Journal 90 at 94.
35 Greentree v Minister for Environment and Heritage [2005] Federal
Court of Australia Full Court 128.

26 Auckland Acclimatisation Society v Commissioner of Crown Lands
(1985) 11 New Zealand Town Planning Appeals 33.
27 ibid at 35.
28 ibid at 37±38.
29 ibid at 37.
30 ibid at 38.
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the Windella part of the Ramsar Gwydir Wetlands
located in the north-west area of New South Wales. A
financial penalty was imposed.

The court analysed, first, the relationship between the
Ramsar Convention and the legislation of the Com-
monwealth and, secondly, the relationship between
the Commonwealth legislation and the legislation of
the State of New South Wales. Article 2(1) of the
Ramsar Convention requires the boundaries of each
wetland to be precisely described and delimited on a
map. It was argued that there had been a failure to do
this in this case and that consequently the designation
was unlawful. It was noted by the court that the
Commonwealth legislation does not `import the
Ramsar Convention into domestic law'.36 However, its
terms are relevant in the case of ambiguity in the
legislation in question simply because the Parliament
of the Commonwealth is presumed to intend `to
legislate in conformity with international law'.37 In this
case, the relationship between the Ramsar Convention
and the legislation of the Commonwealth was in-
formal. In any event, there was no ambiguity. Accord-
ing to the court:

The ordinary meaning of the word `designated' is plain. It
means to nominate, specify, indicate, describe or identify.
Of itself it does not have a meaning which requires
precision in description. Nothing in the section or the
[Environment Protection and Biodiversity Conservation]
Act suggests that it needs to be read as if it required
precise boundary identification or mapping.38

The identification and mapping in this case were in
conformity with the legislation.

Regulatory rules typically enable the administrative
authorisation of an activity otherwise prohibited. The
Environment Protection and Biodiversity Conservation
Act 1999 is no exception. An activity impacting signifi-
cantly upon a Ramsar wetland may be approved under
the act. However, such an activity may be undertaken
without an approval under this act if certain require-
ments are met: first, if there has been specific authori-
sation under a law of a state before the commence-
ment of this act; secondly if, immediately before the
commencement of this act, no further environmental
authorisation was necessary to allow the activity to be
undertaken lawfully. In this case it was determined by
the Federal Court of Australia39 that the activities
undertaken were `specifically authorised' under the
Environmental Planning and Assessment Act 1979 of
New South Wales.40 However, when these activities
were undertaken, there was a requirement to obtain
development consent under the Native Vegetation Act
1997 of New South Wales before native vegetation on
the Windella Ramsar site could be cleared. No such
consent had been given. Accordingly, the failure to
comply with the 1997 Act of New South Wales did not

exonerate those responsible for these activities from
compliance with the provisions of the 1999 Act of the
Commonwealth.41

The final issue was whether these activities had had a
significant impact on the ecological character of the
wetlands. It has been judicially acknowledged that an
impact is significant when it is `important, notable or of
consequence having regard to its context or inten-
sity'.42 Whether there is an impact and whether it is a
significant impact are undoubtedly questions of fact.
The conclusion of the court on this was clear:

Once it is accepted that the Windella Ramsar site retained
attributes as a wetland immediately before the actions of
February and March 2003 took place, the conclusion seems
to me inevitable that those activities had a significant
impact on the ecological character of the site. The simple
fact is that the entire site, other than a narrow strip on
either side of the Gingham channel and the area already
cleared, was cleared and ploughed and later sown with
wheat. In essence, the site has been sterilised and [by the
relevant time] the Windella Ramsar site was not recogni-
sable as an area of wetland with native vegetation and
fauna.43

There had been a breach of the obligation in the Act of
1999. A financial penalty was imposed.

India

It has already been noted that the High Court of West
Bengal in 199244 granted an injunction restraining any
further reclamation of the East Kolkata Wetlands.
Subsequently in 2002 these wetlands were designated
for the purposes of the Ramsar Convention. In 2006
the East Kolkata Wetlands (Conservation and Manage-
ment) Act 2006 was enacted by the legislature of West
Bengal. The East Kolkata Wetlands Management
Authority, established by the Act, is given a range of
significant powers. These include powers to:

* prevent any unauthorised use of the wetlands
* prevent or restrict mining, quarrying and similar

activities
* abate pollution
* conserve flora, fauna, and biodiversity.45

There is a residual power to do such act or pass such
order as may be necessary and expedient for the
purpose of conservation and management of the
wetlands.46 The Authority is thus able to engage in
conservatory activities and to regulate activities for
conservatory purposes.

The foundation of the regulatory rules in the Act lies in
this provision:

Notwithstanding anything contained in any law for the
time being in force, every person holding any land in the
East Kolkata Wetlands shall maintain and preserve such

36 ibid at para 29.
37 ibid at para 29
38 ibid at para 31.
39 Minister for Environment and Heritage v Greentree (No 2) [2004]
Federal Court of Australia 741. This point was not taken to the Full
Court on appeal.
40 ibid at para 155.

41 ibid at para 178.
42 ibid at para 191.
43 ibid at para 199.
44 See above (fn 3).
45 East Kolkata Wetlands (Conservation and Management) Act 2006
s 4(1)(b), (d) and (e).
46 ibid s 4(1)(r).
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land in a manner that its area is not diminished, or its
character is not changed, or it is not converted for any
purpose other than the purpose for which it was settled or
previously held, except with the previous sanction of the
Authority.47

The rules formulated under the Act make it clear that
an application for change of character or mode of use
of land in the wetlands may be rejected or granted
conditionally if the Authority is satisfied that the pro-
posed change has certain consequences. These are:

* the change may adversely affect the ecology or the
environment of the wetlands area

* the change may adversely affect the livelihood or
socio-economic conditions of the people

* the change is against the principles of the Ramsar
Convention.48

The principles supporting the Ramsar Convention
incorporate ± at last indirectly ± the concept of
sustainable development. However, the reference in
the legislation is to the ecology of the wetlands area
and to the socio-economic conditions of the people in
the area. These incorporate the concept of sustainable
development much more directly.

The ethic of conservation underlying the Act is
expanded by three other sets of provisions. One
ensures that the area comprising the water body of
the wetlands ± that is any land holding water ± is not
reduced by any permitted developments. Thus, if the
Authority authorises the filling up of any water body, a
water body must be created at another place within
the wetlands. A water body so created must be not less
in area than the area of the water body filled up.49 The
second empowers the Authority to require land to be
restored to its original character or mode of use if
there has been any change of character or mode of use
in breach of the Act.50 The third requires any relevant
administrative body to consider `the clearance' from
the Authority before performing these three adminis-
trative functions:

* the issue of a licence or a building plan for any
commercial activity

* the issue of a certificate for change of the character
of land

* registration of land, house or pond.51

In effect, the order prohibits the occupiers of areas in
the wetlands from transferring land to any person by
way of sale, lease or tenancy without obtaining prior
clearance ± approval ± from the Authority. This clarifies
how the powers of the Authority extend beyond
control of the use of land and include control of a
range of ancillary and complementary activities. The
regulatory rules created by the Act of 2006 are clearly
designed to ensure the conservation of the East
Kolkata Wetlands for the social, economic and ecolo-

gical benefit not only of humans but also of the
wetlands themselves.

MANAGEMENT RULES

Biological diversity and its related ecosystems are
protected not only by regulatory arrangements but
also by management rules. Once their relevant values,
nature and location have been identified, then the
areas of land or water or land and water are set aside
and managed to ensure the conservation of these
values. In other words, this is a system of conservation
through the identification, establishment and manage-
ment of protected areas. This approach has found
favour with the European Union.

European Union

The Directive establishing a Framework for Commu-
nity Action in the Field of Water Policy 200052 does not
deal directly with wetlands. Nor does the Directive on
the Conservation of Wild Birds 1979.53 However, the
Directive of 1979 applies to wetlands that are the
habitat of protected birds. It applies in the first place to
the conservation of all species of naturally occurring
birds in the relevant parts of Europe. Member States
are required by Article 2 to take the requisite measures
to maintain the population of these species at a level
which corresponds in particular to ecological, scien-
tific and cultural requirements, while taking account of
economic and recreational requirements. Protected
areas are one means of doing this. The directive,
however, identifies those species that require special
conservation measures, including conservation of
their habitat. There is a specific obligation stated in
Article 4(1) in relation to these species which is:

Member States shall classify in particular the most suitable
territories in number and size as special protection areas
for the conservation of these species, taking into account
their protection requirements in the geographical sea and
land area where this Directive applies.

In addition, an obligation is imposed by Article 4(4) to
take appropriate steps to avoid pollution or deteriora-
tion of habitats or any disturbances affecting the birds
in so far as these would be significant having regard to
the objectives of this provision. This applies to the
species requiring special conservation measures as it
does to other species.

The Court of Justice of the European Communities has
addressed these issues in the context of wetlands on
four occasions. In one case54 Germany proposed to
reduce the size of a special protection area. In the
second case55 it was alleged that Spain had failed to
classify a special protection area in breach of its
obligation to do so. In the third,56 the United Kingdom
proposed to exclude land suitable for development for

47 ibid s 9.
48 East Kolkata Wetlands (Conservation and Management) Rules
2006 rule 9(5).
49 East Kolkata Wetlands (Conservation and Management) Act 2006
s 10(4) proviso.
50 ibid s 11(1).
51 Order No S/EN/487/177108 (3 March 2008) made under the East
Kolkata Wetlands (Conservation and Management) Act 2006.

52 OJ L327 (22 December 2000).
53 OJ L103 (25 April 1979).
54 Commission v Federal Republic of Germany [1991] European
Court Reports 1±883.
55 Commission v Spain [1993] European Court reports 1±4221.
56 R v Secretary of State for the Environment ex parte Royal Society
for the Protection of Birds [1997] Queens Bench 206.
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economic reasons from the adjacent area proposed as
a special protection area. In the fourth,57 it was alleged
that France had not classified as a special protection
area an area large enough to satisfy its obligations. The
issue confronting the court in these cases was essen-
tially the methodology required to be adopted by the
Member State in question in determining whether and
how it should discharge its obligations under the
directive. In particular, the issue was whether the
scope of decision-making included economic as well
as ecological considerations. The answer depended
upon the structure of the directive and the relation-
ship between its various provisions.

First there is the decision of the court in relation to the
Leybucht in Germany. This is a bay lying on the North
Sea coast of Lower Saxony comprising 30 hectares of
seawater, 1800 hectares of mud flats, 69 hectares of salt
meadow and 280 hectares of summer polder, and is
important for various species of waders and aquatic
birds. It was designated as a wetland of international
importance for the purposes of the Ramsar Conven-
tion, subject to a special protection scheme by
regulation of the Land of Lower Saxony, and classified
as a special protection area for the purposes of the
Directive of 1979. The Leybucht has been surrounded
by dykes for centuries because of the danger of
flooding caused by storm tides. It was proposed to
increase the height and strength of the existing dyke to
protect the hinterland from the impact of storms.
These activities would reduce the area classified as a
special protection area. Did the directive enable a
reduction of the area for these reasons?

The court pointed out, first of all, that the scope of the
discretion in classifying special protection areas was
different from the scope of the discretion in modifying
or reducing the extent of these areas. `If that were not
so,' the court said, `the Member States could uni-
laterally escape from the obligations imposed on them
. . . with regard to special protection areas'.58 The
reasons for this are important. Reference was made
to one of the statements in the preamble to the
directive which underlined `the special importance
which the Directive attaches to special conservation
measures concerning the habitats of the birds listed in
Annex I in order to ensure their survival and repro-
duction in their area of distribution'.59 In this way the
need to conserve these species and their habitats
emerged as the critical feature of these provisions of
the directive. In view of this priority, `it follows that the
power of the Member States to reduce the extent of a
special protection area can be justified only on excep-
tional grounds'.60 What are these special grounds?

It is at this point in the judgment that the court
becomes analytically creative, as follows:

Those grounds must correspond to a general interest
which is superior to the general interest represented by
the ecological objective of the Directive. In that context

the interests referred to in Article 2 of the Directive,
namely economic and recreational requirements, do not
enter into consideration. As the court pointed out in its
judgments [in earlier decisions], that provision does not
constitute an autonomous derogation from the general
system of protection established by the Directive.61

Thus, while economic and recreational considerations
may be relevant in certain circumstances, they do not
by themselves automatically affect the priority given by
the directive to its `ecological objective'. Only a general
interest superior to that objective can do so. What was
the outcome in this case? The answer:

The danger of flooding and the protection of the coast
constitute sufficiently serious reasons to justify the dyke
works and the strengthening of coastal structures as long
as those measures are confined to a strict minimum and
involve only the smallest possible reduction of the special
protection area.62

In other words, protection from flooding and protec-
tion of the coast constituted a general interest superior
in this case to the ecological objective of the directive.

The Santona marshes in Spain have been protected by a
special regime under Spanish law since 1987 and sub-
sequently classified as a nature reserve by a Spanish
law of 1992. There were proposals to undertake
activities likely, it was claimed, to cause pollution and
deterioration in the Santona Marshes and to affect the
conservation of various species of wild birds. It was ar-
gued that Spain was under an obligation in two respects:

* to classify the Santona marshes as a special protec-
tion area

* to protect the Santona marshes from pollution or
deterioration of the habitats or any disturbances
affecting the birds.

Spain argued that the first obligation constituted `an
obligation to achieve a result, to secure the conserva-
tion of wild birds'.63 The Commission, on the other
hand, argued that the obligation was to `take specific
measures to conserve the habitats of wild birds'.64

While there is an element of discretion about how to
discharge each obligation, the obligation to achieve a
result on the face of it implies discretion with a much
wider scope. In particular, Spain argued that social and
economic interests must be subordinate to other
interests or be balanced against them. The court
concluded that the obligation was, as the Commission
claimed, to take specific measures to conserve the
habitats of wild birds rather than merely to secure the
conservation of wild birds. In addition, consistently
with what was described earlier as the ecological
objective of the directive, economic and social inter-
ests were not relevant. Spain had accordingly failed to
comply with its obligations:

* by not classifying the Santona marshes as a special
protection area

* by not taking appropriate steps to avoid pollution
or deterioration of habitats in the area.

57 Commission v France [1999] 2 Common Market Law Reports 723.
58 Commission v Federal Republic of Germany [1991] European
Court Reports 1±881 at 931.
59 ibid.
60 ibid.

61 ibid.
62 ibid.
63 Commission v Spain (n 55) at 4276.
64 ibid.
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The 1979 Directive, it will be recalled, contained obliga-
tions relating to the conservation of species generally
and an obligation to classify special protection areas
and the conservation of these protected species in
particular. A consideration of economic and recrea-
tional requirements was stated to be relevant in im-
plementing the obligation to conserve but not in
implementing the obligation to classify special protec-
tion areas. In 1992 the Directive on the Conservation of
Natural Habitats and of Wild Flora and Fauna65 was
adopted. It incorporated management plans and other
mechanisms for the achievement of the objectives of
the directive. Its aim was to contribute towards ensur-
ing biodiversity through the conservation of natural
habitats and of wild fauna and flora. Measures taken
for this purpose were required to take account of
economic, social and cultural requirements.

The relationship between the two directives was one
of the issues for the court in its decision involving the
Medway estuary and marshes in England.66 This was a
wetlands of international importance and the United
Kingdom proposed to classify the area as a special
protection area under the 1979 Directive. However, the
proposal was to exclude a relatively small area of the
wetlands to enable the extension of port facilities into
this small area. The reasons for doing so were eco-
nomic. The issue became the relevance of economic
considerations in determining the area to be classified
as a special protection area.

The United Kingdom relied upon paragraph 4 of
Article 6 of the 1992 Directive which states:

If, in spite of a negative assessment of the implications for
the site and in the absence of alternative solutions, a plan
or project must nevertheless be carried out for imperative
reasons of overriding public interest, including those of a
social or economic nature, the Member State shall take all
compensatory measures necessary to ensure that the
overall coherence of Natura 2000 is protected. It shall
inform the Commission of the compensatory measures
adopted.

The issue was the relevance of this provision in the
1992 Directive to a determination to classify as a special
protection area under the 1979 Directive. The opinion
of the Advocate General put it this way:

The argument against taking economic requirements into
account is not essentially a textual one, as has been
alleged. In my opinion, the general scheme of the
Directive supports the view that economic requirements
may not enter into account at the classification stage.
While a balance between ornithological and economic
requirements is certainly necessary in deciding on habitats
protection, it is the Directive itself that strikes the balance
as regards classification of special protection areas, rather
than leaving discretion to individual members states to
find their own balance.67

Critically this distinguishes again between an obliga-
tion to classify and an obligation to conserve. The
former is prescriptive, while the latter is relatively

discretionary. The court itself adopted similar reason-
ing by distinguishing the methodology of decision-
making in this way:

Economic requirements, as an imperative reason of over-
riding public interest allowing a derogation from the
obligation to classify a site according to its ecological
value, cannot enter into consideration at that stage. But
that does not, as the Commission has rightly pointed out,
mean that they cannot be taken into account at a later
stage under the procedure provided for by Article 6(3) and
(4) of the Habitats Directive [of 1992].68

The court, in other words, has continued to apply
consistently the approach adopted in relation to the
Leybucht decision in 1991.

In 1994 France created un zone important pour la
conservation des oiseaux comprising an area of 21,900
hectares in the Seine estuary. In 1990 France had classi-
fied an area of 2750 hectares as a special protection
area under the 1979 Directive. The Commission argued
that the special protection area was not large enough
to ensure compliance with the directive and that the
construction of a plant for the deposit of titanogypsum
adjacent to the special protection area was incon-
sistent with France's responsibilities under the direc-
tive. The court noted that `it is incumbent upon the
Commission to prove the allegation that the obligation
has not been fulfilled and to place before the court the
information necessary to enable it to determine
whether the obligation has been fulfilled'.69 In this
case, the Commission had not provided the informa-
tion necessary to enable the court to determine
whether France had taken appropriate steps to avoid
pollution or deterioration of habitats or any distur-
bances affecting the birds as a consequence of the con-
struction or the operation of the titanogypsum plant.
Attention was accordingly directed towards the first of
these two issues. The issue related, therefore, to the
obligation to classify special protection areas in ac-
cordance with the 1979 Directive. The court expressed
it thus:

According to the case law of the Court, Article 4(1) and (2)
of the Wild Birds Directive [the Directive of 1979] requires
the Member States to provide SPAs [Special Protection
Areas] with a legal protection regime that is capable, in
particular, of ensuring both the survival and reproduction
of the birds species listed in Annex I to the Directive and
the breeding, moulting and wintering of migratory species
not listed in Annex I which are, nevertheless, regular
visitors.70

In the event it was recognised that although France
had taken steps to comply with this obligation, these
were not sufficient. Consequently, an area larger than
that of the special protection area was required to be
classified in order to satisfy France's responsibilities
under the directive. The court formally declared:

By failing to classify as a special protection area a
sufficiently large area of the Seine Estuary and by failing
to adopt measures to provide the classified special
protection area with an adequate legal regime, the French

65 OJ L206 (22 July 1992).
66 R v Secretary of State for the Environment (n 56).
67 ibid at 237.

68 ibid at 258.
69 Commission v France (n 57) at 740.
70 ibid at 737.
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Republic has failed to fulfil its obligations under Article
4(1) and (2) of Directive 79/409 on the Conservation of Wild
Birds.71

What is significant about this decision is that the court
has included within the obligation to classify special
protection areas an obligation to create a legal regime
adequate for this purpose.

Southern African Development Community

While an area comprising wetlands may be set aside as
a protected area to enable its values as wetlands to be
conserved, experience in Europe suggests that the
values of wetlands are conserved incidentally for the
purpose of protecting biological diversity and in par-
ticular endangered species. Arrangements elsewhere
point in the same direction. One example is the
Protocol on Wildlife Conservation and Law Enforce-
ment in the Southern African Development Commu-
nity 1999.72 The related Protocol on Shared Water-
courses in the Southern African Development Com-
munity 200073 has already been considered in Part 1
and its potentiality for the protection of wetlands
noted. The 1999 Protocol may similarly facilitate the
conservation of wetlands. It does so through the
conservation of wildlife, particularly in a transbound-
ary context. The arrangements for the conservation of
wildlife have been described in this way:

The 1999 Protocol . . . obliges the Member States to
establish management programs for the conservation
and sustainable use of wildlife, integrate such programs
into national development plans, and assess and control
activities which may significantly affect the conservation
and sustainable use of wildlife so as to avoid and minimise
negative impacts.74

In particular, the Protocol contemplates the develop-
ment of transfrontier conservation and management
programmes and this has involved the establishment
of Transfrontier Conservation Areas. There are a num-
ber of such conservation areas. The Kavango Zambezi
Transfrontier Conservation Area is situated in the river
basins of the Okavango and Zambezi Rivers and covers
more than 28 million hectares.75 There is a variety of
arrangements for its management:

Conservation status varies within the [conservation area].
It consists of 36 national parks, game reserves, community
conservancies and game management areas, for each of
which specific conservation requirements have been set
in national law.76

Then there is the Ai-Ais/Richtersveld Transfrontier Park
in South Africa and Namibia:

This [conservation area] is connected by the Orange River
to the Orange River Mouth Ramsar site, a transboundary
wetland designated by both countries under the Ramsar
Convention.77

Wetlands are accordingly conserved by these arrange-
ments, although these arrangements are directed in
the first instance at the conservation of other values.

Lower Danube Green Corridor

The arrangements put in place for the management of
the area of the lower Danube River focus directly on
wetlands. These arrangements take the form of a dec-
laration rather than an agreement, namely the Declara-
tion on the Cooperation for the Creation of a Lower
Danube Green Corridor 2000.78 Accordingly, they in-
form how states are expected to behave rather than
mandate how they must behave. The declaration notes
in its preamble:

* the lower Danube River and its floodplains and
wetlands are a unique natural area whose ecologi-
cal, scenic and scientific significance is of interna-
tional importance

* the importance of a healthy floodplain and wet-
lands for the maintenance of water quality and
environmental health in the Danube River and
Black Sea and as a basis for creating economic
development opportunities for local populations.

This brings together the three elements of sustainable
development. The declaration indicates the expecta-
tion that states will take `concerted action to create a
Lower Danube Green Corridor that will expand the
cooperation, coordination and consultation between
the Republic of Bulgaria, the Republic of Moldova,
Romania and Ukraine aiming at Danube River flood-
plain and wetland protection and restoration'.

Unquestionably, the ultimate objective is floodplain
and wetland protection and restoration. This is to be
achieved by the establishment of the Lower Danube
Green Corridor. This is stated by the declaration to
comprise:

* 773,166 hectares of existing protected areas
* 160,662 hectares of proposed new protected areas
* 223,608 hectares of areas proposed to be restored to

natural floodplain.

The corridor is split into what may be described as
three zones:

* areas with a strict protection regime
* buffer zones with a differentiated protection regime

in which human activities could be permitted and in
which degraded areas could be restored

* areas where sustainable economic activities could
be developed.

These arrangements are supported by qualitative and
quantitative data: economic, social and environmental
impacts; pollution prevention and reduction meas-
ures; wetlands and floodplain habitat protection and

71 ibid at 741±42.
72 For the text see www.internationalwildlifelaw.org/SADCProtocol.
pdf (23 August 2010).
73 See Part 1, pp 29±30.
74 S Erens, J Verschuuren and K Bastmeijer `Adaptation to Climate
Change to Save Biodiversity: Lessons Learned from African and
European Experiences' in B Richardson and others (eds) Climate Law
and Developing Countries: Legal and Policy Challenges for the World
Economy (Edward Elgar Cheltenham 2009) p 222.
75 ibid p 223.
76 ibid.

77 ibid.
78 For the text see www/internationalwaterlaw.org/documentslregion
aldocs/lowerdanube-green-corridor.html.
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restoration; ecosystem protection and improvement.
These are all designed to ensure the protection of the
wetlands and floodplain habitat of the Lower Danube
Green Corridor. The arrangements contemplated by
the declaration have been effective because `by early
2008 the goal of one million hectares of protected
wetlands was achieved and more than 50,000 hectares
had been restored (roughly one quarter of the goal)'.79

Much can therefore be achieved even in a framework
of expectations rather than legally binding obligations.

North America

It has already been noted that in the United States of
America the Clean Water Act 1972 prohibits the dis-
charge of dredged or fill materials into the waters of
the United States without a permit ± a system of
regulation. The Congress of the United States has
complemented this system of regulation with a set of
management rules that directly facilitate the conserva-
tion of wetlands. There are three sets of statutory
arrangements:

* the Emergency Wetlands Resources Act 1986 which
is of general application

* the Coastal Wetlands Planning, Protection and
Restoration Act 1990 which relates particularly to
the coastal wetlands of Louisiana and national
coastal wetlands in general

* the North American Wetlands Conservation Act
1989 which seeks to coordinate the management of
wetlands with Canada and Mexico.

A number of features are common to each of these
three sets of arrangements: planning for projects,
project implementation and operational activities.

The definition of wetlands in the 1986 Act has already
been analysed.80 It includes reference to hydrophytic
vegetation and hydric soil. What are the instruments
for the management of these wetlands? They include
the National Wetlands Inventory Project designed to
produce inventory maps and wetlands data for the
entire coastal zone of the United States, the flood-
plains of major rivers and the Prairie Pothole Region.81

There is an obligation to formulate a National Wet-
lands Priority Conservation Plan.82 This specifies the
types of wetlands and interests in wetlands to be given
priority for federal or state acquisition. There is
accordingly a power to purchase wetlands or interests
in wetlands consistently with the National Wetlands
Priority Conservation Plan.83 However, this power is
not available for the compulsory acquisition of wet-
lands which have been constructed for the purpose of
farming or ranching or result from conservation acti-
vities associated with farming or ranching.84 The
acquisition of land by the United States itself is thus
the means by which the purpose of the legislation is to

be achieved: namely, the conservation of the wetlands
of the nation in order to maintain the public benefits
they provide.85

The focus of the 1990 Act is the conservation of
wetlands in Louisiana. A Louisiana Coastal Wetlands
Restoration Plan and a Louisiana Coastal Wetlands
Conservation Plan will be prepared.86 The restoration
plan is designed to ensure the long term conservation
of the coastal wetlands of Louisiana. The purpose of
the conservation plan is to achieve no net loss of
wetlands in the coastal areas of Louisiana as a result of
development activities initiated subsequent to ap-
proval of the plan. These plans are expected to address
a range of issues in detail and then to be implemented
through coastal wetlands restoration projects and
coastal wetlands conservation projects.

Significantly, a coastal wetlands conservation project
incorporates two ideas.87 The first is the acquisition of
a `real property interest' in coastal lands or waters,
provided this will ensure the long-term conservation
of such lands and waters and the hydrology, water
quality and fish and wild life dependent on them. The
second is the restoration, management or enhance-
ment of coastal wetlands ecosystems provided the
same outcome is ensured. These arrangements are
thus based upon the acquisition of an interest in the
land or the waters sufficient to facilitate the opera-
tional activities associated with the conservation of
coastal wetlands ecosystems. The legislation provides
for funding in support of these arrangements and
authorisation to carry out these projects,88 which are
directed at ecosystems generally but also at wetlands
and coastal ecosystems in particular. The focus of these
arrangements is Louisiana. Funding is made available
to support national coastal wetlands conservation by
providing matching grants to any coastal state to carry
out coastal wetlands conservation projects.

The 1989 Act notes the need for wetlands in North
America to be managed cooperatively by Mexico,
Canada and the United States.89 The North American
Wetlands Conservation Council has been established
for this purpose and one of its functions is to
recommend wetlands conservation projects for ap-
proval and for the provision of funds in support of
these projects.90 In common with the other legislation
of the United States, a wetlands conservation project
involves two elements:

* the acquisition of a real property interest in land or
waters

* the restoration, management or enhancement of
wetlands ecosystems and other habitat for migra-
tory birds and other fish and wildlife species on an
operational basis.91

79 Ehrens, Verschuuren and Bastmeijer (n 74) p 220.
80 Part 1 pp 4±5.
81 Emergency Wetlands Resources Act 1986. See 16 United States
Code s 3931.
82 ibid s 3921.
83 ibid s 3922.
84 ibid s 3923.

85 ibid s 3901.
86 Coastal Wetlands Planning, Protection and Restoration Act 1990.
See 16 United States Code ss 3952 and 3953.
87 ibid s 3951.
88 ibid ss 3954 and 3956.
89 North American Wetlands Conservation Act 1989. See 16 United
States Code s 4403.
90 ibid s 4404.
91 ibid s 4402.
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It is, accordingly, the wetlands and the values of wet-
lands in both human and ecological terms that are the
focus of these arrangements. In this sense the areas in
respect of which the United States has acquired the
necessary interests in the land or waters are planned
and then managed operationally to ensure that these
objectives are achieved. This is not a regulatory system
in the sense that the state tells its citizens what to do or
what not to do. Rather it is a system ± or a set of man-
agement rules ± whereby the state plans and decides
what to do and then does it itself. This is one of a range
of ways in which wetlands may be conserved.

CONCLUSION

A wetland is neither land nor water but a combination
of both. It is also an ecosystem and almost inevitably
part of a wider complex of ecosystems. Wetlands
commonly straddle cadastral, administrative and state
boundaries. While land may not generally be regarded
as a common resource, water resources are increas-
ingly so regarded. There is accordingly little doubt that
the management of wetlands has local, national and
global ramifications, and so do the legal arrangements
that are only a part ± albeit an important part ± of these
wider hydrological, biological and ecological struc-
tures. If wetlands are to be managed sustainably, then
sustainability in one legal form or another will be
expected to guide and perhaps even dictate how
wetlands are managed.

The reviews undertaken in Parts 1 and 2 suggest that
there is no single, comprehensive and coherent regime
for managing wetlands. The legal arrangements are
essentially fragmented. Internationally, wetlands may
be managed as elements of nature to be conserved, as
elements of watercourses to be used equitably and

reasonably, for their biological diversity values, for
their world heritage values, to combat land degrada-
tion in arid areas, and in all cases for their human
values, their natural values or both. While the focus of
the Ramsar Convention is uniquely upon wetlands, it
tends to provide for the internal management of a
wetland with little reference to the wider environment
of which it is a part. On the other hand, wetlands that
straddle international boundaries and consequently
are governed by regional arrangements are often
managed either as an element of a common interest
in natural resources and nature or as an element of a
river basin approach. In either case, the relevant sets of
rules seem to recognise and give effect to the inter-
dependence of interests, functions, and values among
wetlands, river basins and natural resources generally.

Legal arrangements for managing wetlands within
nation states are not intrinsically different. The legal
structures in each state reflect the historical, cultural,
political and constitutional background out of which
they have developed. In response to these factors,
wetlands are managed in accordance with a matrix of
constitutional, strategic, regulatory and management
rules. Each of these rules performs a different function
within each system. Some are aspirational; others are
informative; some are facilitative; others are direc-
tional; a few are mandatory; a number are cast as
enforceable obligations, breach of which leads to a
liability in one form or another. Importantly these rules
interact with and inform each other, and yet perform
different functions in ways that point in the direction
of a relatively coherent system. If wetlands are to be
managed sustainably, a system based upon sustain-
ability as a grundnorm of the normative arrangements
seems essential. The law may be seen to be moving in
this direction. It has not yet reached this destination.
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