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In the networked information driven world that we now inhabit the ability to access
and reuse information, data and culture is a key ingredient to social, economic and
cultural innovation. 3
As government holds enormous amounts of publicly funded material that can be
released to the public without breaching the law it should move to implement policies
that will allow better access to and reuse of that information, knowledge and culture.
The Queensland Government Information Licensing Framework (GILF) Project 4 is
one of the first projects in the world to systemically approach this issue and should be
consulted as a best practice model.
Policy
Professor Brian Fitzgerald’s submission to the Review of the National Innovation
System highlighted the urgent need for a national policy and guiding principles on
access and reuse of public sector information. 5 Such policy and principles should
seek to remove unnecessary impediments to information flows in order to promote the
broadest possible exchange of ideas. This in turn allows new and improved ways of
doing things to emerge. It is in the exchange of ideas through the networks that we
inhabit that we will come to learn new ways of dealing with the key issues of our
generation.
The OECD’s Seoul Declaration and Principles on Access to Public Sector
Information (2008) are an obvious starting point for OECD member countries in
developing or further shaping their information policies, principles and practices. 6
Australia is a member of the OECD and should follow the recommendation of this
peak agency to implement better policy and practice in relation to PSI.
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Principles
The 13 principles set out in the OECD Principles on Access to Public Sector
Information provide a framework for Victoria in developing a system for access to
public sector information. It should seek to implement them as should all
governments in Australia.
Pricing
The OECD’s principles recommend the adoption of a default pricing rule for PSI that
it should be priced as close to zero as possible. Economic studies undertaken
elsewhere have reached a similar conclusion.7
The clear premise is that by controlling access to PSI materials you weaken the
potential of open access to multiply downstream quantifiers and thereby increase
economic, social and cultural benefits. By limiting access at the source we rule out
the scope for innovation downstream. Once again the idea of letting the ideas flow
becomes paramount.
Copyright Licensing 8
Once PSI has been checked for privacy, security and confidentiality considerations as
part of an information management process there should be no further impediment to
it being released to the public. Unfortunately both tradition and ignorance have
ensured that copyright licensing has become an obstacle. There are hundreds if not
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thousands of different licences used across the country and many of them are not
interoperable.
Creative Commons
Professor Brian Fitzgerald is a Project Leader of the Creative Commons licensing
model in Australia and is actively involved in the project internationally – so he
declares his conflict of interest on this issue.
Creative Commons licences are legally robust and effective and have now become
one of the key international standards for knowledge distribution in an open access
manner.
Why do you need them?
The default rule in copyright law is that before you reproduce or communicate
copyright material you need the permission of the copyright owner. Add to this the
fact that in digital environment the mere use of the technology automates the potential
for copyright infringement.
To alleviate this type of social grid lock Creative Commons as an international project
moved to develop a mechanism whereby a copyright owner could exercise their
democratic right to give permission to others to use their material. Government can
utilise these licences to communicate or signal their approval of reuse of their material
and on what conditions. Many copyright statements on government websites are not
clear enough about the purpose they want to achieve. In our opinion the website that
houses the Victorian Premier’s speeches could be more appropriately licensed (and
given a higher profile) through application of a CC licence.
Further, a short isolated web statement fails to give the international benchmarking or
interoperability that CC provides nor does it provide the universal machine readable
metadata a search engine like Google picks up. Also, such a statement may not
adequately deal with legal liability issues. CC licences are designed for the Web 2.0
world and will increasingly be used by governments throughout the world. 9 Unlike
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static copyright statements published on websites, CC licences are associated with the
digital work and travel with it. The utility of including a copyright notice and licence
within digital files has been realised since the beginning of internet era. The validity
of copyright licences in digital works (eg software programs) distributed on the
internet was established in Australia as far back as 1996 in the Trumpet v Ozemail
case. 10
In only the last week the most influential intellectual property court in the USA has
given approval to the notion of public licences of which Creative Commons is one. In
the case of Jacobsen v Katzer the Court of Appeals for the Federal Circuit noted:
Public licenses, often referred to as open source licenses, are used by artists, authors,
educators, software developers, and scientists who wish to create collaborative projects and to
dedicate certain works to the public. Several types of public licenses have been designed to
provide creators of copyrighted materials a means to protect and control their copyrights.
Creative Commons, one of the amici curiae, provides free copyright licenses to allow parties
to dedicate their works to the public or to license certain uses of their works while keeping
some rights reserved.
Open source licensing has become a widely used method of creative collaboration that serves
to advance the arts and sciences in a manner and at a pace that few could have imagined just a
few decades ago. For example, the Massachusetts Institute of Technology (MIT) uses a
Creative Commons public license for an OpenCourseWare project that licenses all 1800 MIT
courses. Other public licenses support the GNU/Linux operating system, the Perl
programming language, the Apache web server programs, the Firefox web browser, and a
collaborative web-based encyclopedia called Wikipedia. Creative Commons notes that, by
some estimates, there are close to 100,000,000 works licensed under various Creative
Commons licenses. The Wikimedia Foundation, another of the amici curiae, estimates that the
Wikipedia website has more than 75,000 active contributors working on some 9,000,000
articles in more than 250 languages
Open Source software projects invite computer programmers from around the world to view
software code and make changes and improvements to it. Through such collaboration,
software programs can often be written and debugged faster and at lower cost than if the
copyright holder were required to do all of the work independently. In exchange and in
consideration for this collaborative work, the copyright holder permits users to copy, modify
and distribute the software code subject to conditions that serve to protect downstream users
and to keep the code accessible.2 By requiring that users copy and restate the license and
attribution information, a copyright holder can ensure that recipients of the redistributed
computer code know the identity of the owner as well as the scope of the license granted by
the original owner. The Artistic License in this case also requires that changes to the computer
code be tracked so that downstream users know what part of the computer code is the original
code created by the copyright holder and what part has been newly added or altered by another
collaborator.
Traditionally, copyright owners sold their copyrighted material in exchange for money. The
lack of money changing hands in open source licensing should not be presumed to mean that
there is no economic consideration, however. There are substantial benefits, including
economic benefits, to the creation and distribution of copyrighted works under public licenses
that range far beyond traditional license royalties. For example, program creators may
generate market share for their programs by providing certain components free of charge.
Similarly, a programmer or company may increase its national or international reputation by
incubating open source projects. Improvement to a product can come rapidly and free of
charge from an expert not even known to the copyright holder. The Eleventh Circuit has
recognized the economic motives inherent in public licenses, even where profit is not
immediate. See Planetary Motion, Inc. v. Techsplosion, Inc., 261 F.3d 1188, 1200 (11th Cir.
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2001) (Program creator A derived value from the distribution [under a public license] because
he was able to improve his Software based on suggestions sent by end-users. . . . It is logical
that as the Software improved, more end-users used his Software, thereby increasing [the
programmers] recognition in his profession and the likelihood that the Software would be
improved even further). 11

Debunking Myths About CC
First of all we should acknowledge that CC is a tool used by copyright owners to
provide permission for others to use their copyright material. If such a tool does not
exist then we live in a society where freedom is reduced as there should be ways in
which copyright owners can provide this permission. Too often people criticise
Creative Commons licences without offering any sensible alternative. To remain
stuck in the bog of fear uncertainty and doubt (FUD) plays into the hands of those
who want to continue to control the broadest dissemination of knowledge.
Today, this minute, we can stamp any government document in Victoria with a
Creative Commons licence and clearly express a permission with conditions regarding
moral rights and limitation of liability and so on that is internationally understood by
both humans and machines. If the system is flawed show us where and we will fix it.
After all this is simply a permission to reuse copyright material – if we cannot get that
right then as lawyers we are failing our society in a fundamental way. The ruling of
the US Federal Circuit in Jacobsen will serve to reduce the amount of FUD that is
thrown at Creative Commons and like licences. Let us get over the voice that says
this CC system will not work yet fails to provide any persuasive evidence of that nor
any alternative solution that can be applied at all, let alone immediately, and with such
world wide interoperability, recognisability and impact.
In Australia CC licences can be applied to any copyright material including the
compilation of raw data – namely a database.
CC licences are perpetual (ie for the duration of the copyright) to provide certainty to
the user but they will terminate (ie are revoked) on breach.
CC licences are already being extensively used in the research sector. One of the best
examples of the use of CC licences in relation to academic research results is the
world renowned Public Library of Science (www.PLOS.org) which publishes
numerous journals in which the individual articles are available under a CC licence
(typically the CC-BY licence). 12
The use of Creative Commons in the Australian research sector has been expressly
supported in submissions to the review of the National Innovation System. 13 The
CRC for Spatial Information’s submission addressed the issue of the management of
intellectual property produced with public funds:
What is the best way to maximise the benefits for the nation that flow from the creation of
new intellectual property generated with government funding? In relation to government
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funding of CRC’s, the Boards of CRCs should be explicitly encouraged to judge whether the
intellectual property outcomes of CRCs provide maximum national benefit by either
permitting narrow exploitation by selected shareholders of the CRC (followed by an
aggressive diffusion program across industry) or by an open source or Creative Commons
approach to knowledge sharing that can either bring a whole-of sector commercial benefit or a
broader societal benefit in a non-commercial sense. Principles for the use of (partially and
fully) funded tax-payer investments in IP will need to be developed to guide CRC’s in
maximizing public good. These principles will need to recognise the tension that exists
between commercial and non-commercial gain, especially in relation to SME’s. 14

Government agencies (at State and Commonwealth level) have had direct input into
the development of the Australian CC licences. CC licences are distributed in draft
form for public consultation before adoption and it is open to any party, whether a
government department or a private individual, to provide feedback. A report by a
Queensland Government agency has affirmed the suitability of CC licences for
government use. 15 This is consistent with approaches taken by the New Zealand 16
and UK governments.
Support for the use of CC licences in relation to government information, particularly
spatial information, is expressly stated in the Australian Spatial Consortium’s
submission to the Innovation Review. The Australian Spatial Consortium is a newly
formed lead body that spans the government, private, research and education sectors
across the entire spatial information industry. Its submission states that the Australian
Spatial Consortium’s members
… would like to support moves to introduce creative commons for information
management. The Consortium feels that innovation in Australia would be given a substantial
boost with the establishment of a national information portal, together with a supporting
structure and resourcing to better assist with the management of public sector information.
…. The spatial information community knows that government held information, and in
particular spatial information, will play an absolutely critical role in increasing the innovative
capacity of this nation. So much government information at present is difficult or impossible
to access, either by government itself or by third party users. The members of the Australian
Spatial Consortium are strongly supportive of the development of a creative commons
approach to the provisioning of information. They would like to see a national information
portal (or portal of portals) established to improve discoverability, access and the flow of
information. 17 [emphasis added]

CC licences are non-discriminatory, open for all to access and free – licences that
meet the basic tenets of a democracy.
Free and Open Source Software (FOSS) in Government
We have researched in this area now for many years and Professor Brian Fitzgerald
has run a number of seminars around this topic including one in Silicon Valley. We
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support the principle that FOSS should be used by government; it should not be
discriminated against through procurement or other processes.18
Along with co-author Professor Mark Perry, Professor Brian Fitzgerald has argued
elsewhere that use of free and open source software for core software infrastructure
within government is in line with if not required by democratic principle:
Our thesis is that core software infrastructure in a vibrant democracy must be able to be
scrutinised, reviewed and made accountable by any citizen through access to the source code.
At present, free software provides that opportunity. What is more, free software allows
citizens to better participate in and improve upon the process of democracy.
In this paper we examine this new justification for the use of free software in the public sector
or government, which we label “free software as democratic principle.” There is growing
interest in and rhetoric about the ability of free software to bring more transparency to core
software infrastructure within a governmental system. Our argument is that free software
should be deployed in core democratic infrastructure because it will provide the level of
transparency and openness that is required for the effective functioning of democratic
processes. Some free software development could be seen as an intellectual infrastructure and
should then be fostered for maximum public benefit. For example, core software infrastructure
for voting process or electronic court processes should be transparent, i.e. available to be
monitored and understood by any member of a democratic community. It would be a sad day
for the functioning of a democratic system if inherent and/or coded bias in a software program
skewed the result of an election or the determination of innocence or guilt of a person in court.
The purpose of this article is to outline an argument of the notion of “free software as
democratic principle”; meaning free software should be deployed in core democratic
infrastructure to sponsor accountability and transparency, and ultimately access to knowledge.
[Footnotes omitted] 19

Conclusion
As government becomes more and more enmeshed in the networked information
world it seems only sensible that it should utilise technologies and methodologies that
fit with the landscape and harness the greatest benefits.
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