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Abstract Scotland is one of the places in Europe to have experienced significant wind
farm development over recent years. Concern about impacts on wild land has resulted in
legal challenges based on European Union (EU) law. This article analyses whether wild
land can be protected from wind farms and the differences that the United Kingdom
departure from the EU will make. It considers the concept of ‘wild land’ compared with
‘wilderness’, analyses the legal basis (if any) for wild land protection and examines
potential impacts from wind farms. It highlights the significance of EU environmental law,
particularly nature conservation and environmental assessment law, and analyses recent
Scottish jurisprudence that has applied this. The role of the European Commission and
Court of Justice of the EU (CJEU) is emphasised as a key part of EU environmental law.
The article asks whether relevant global and regional environmental agreements can
effectively replace the content of the substantive law and context of the Commission and
CJEU. Four environmental agreements and two related compliance procedures are briefly
evaluated. The conclusion is that while EU law does not directly provide protection for
wild land, it is considerably stronger than the international environmental agreements that
may replace it.

Keywords Wild land - Scotland - Wind farms - EU law - Environmental
agreements

1 Introduction

This article is a case study of the potentially impending regulatory and interpretative issues
that may follow the UK decision to leave the EU. It analyses the implications of EU
environmental law no longer binding the UK, particularly in relation to the protection of
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wild land from wind farms in Scotland. Wild land is the closest type of terrain in the UK to
retain qualities closest to those found in global wilderness. Recent extensive wind farm
development or approvals may negatively impact upon offshore and onshore areas
including this land, raising questions about the effectiveness of the law in providing
protection (MacNab 2017; Author unknown 2016). Although there are no specific legal
protections for wild land, EU nature conservation and environmental assessment law are
relevant. Does this protect—or have potential to protect—wild land, or can it be reformed
to do so? Furthermore, what alternatives exist in international law if the UK leaves the EU,
and EU law no longer applies?

As a result of the 23 June 2016 UK-wide referendum on EU membership, a small
majority of the British electorate decided to leave the EU, known as ‘Brexit’ (British exit).
While not legally binding, nor approved by a majority of Scottish voters, the UK
Government decided to implement the outcome. What difference will this make to the
protection of wild land in Scotland? Will any international treaties be able to protect wild
land? The real focus of the argument relates both to these questions, but must contend with
the uncertainty about what Brexit means, and indeed, whether it will ever eventuate. The
article therefore deals with a range of scenarios, from the withdrawal of all EU law to
maintenance of the status quo. Since the referendum, it has become clear that there are
many stakeholders, including constituent parts of the UK. This is particularly so of
Scotland, because of the majority opposition to the vote (Carrell and Morris 2016). Bal-
dock et al. comment (2016: 6):

The devolved administrations in Scotland, Wales and Northern Ireland would have
an interest in many aspects of the new agreements to emerge and would have an
important part in developing post-EU policies, which are therefore unlikely to be
uniform within the UK.

The significant controversy about the decision and proposed executive-led approach has
resulted in court cases in England (Sparrow 2016) and Northern Ireland (McDonald 2016)
and led to daily political criticism across the UK and EU which is reported by the major
newspapers.' Ironically, the Court of Justice of the European Union (CJEU) may even be
called upon to consider the legalities, especially in any transitional arrangements (Editorial
2017; Merrick 2016). Concerns have been raised about the consequences for environ-
mental protection, the focus of this article (Reid 2016b, 2017; Scottish Government 2016a;
Harvey 2016). If Brexit eventuates, EU environmental law will no longer be enforced by
the EU in the UK, including Scotland, whether or not it continues to implement EU
environmental law domestically through the previous transposition of directives (Ross
et al. 2009). The reason is because the powers of the CJEU and the European Commission
(EC) will come to an end, whatever transitional arrangements are put in place. These two
institutions have provided the ‘accountability for environmental standards’ (Lee 2017), the
‘big sticks of Commission-plus Court of Justice enforcement mechanisms and fines’ (Lee
2017: 89), the context for law-making which has been as important as the content in the
UK and Scotland. If these no longer exist, the creation of an independent body is rec-
ommended, to provide similar levels of scrutiny.

! Other than the specific references cited in the text, see, for example, the online accessible: The Guardian
(https://www.theguardian.com/politics/eu-referendum) and The Independent (http://www.independent.co.
uk/) for ongoing coverage, and in relation to Scotland, The Scotsman (http://www.scotsman.com/news/
politics/eu-referendum). More detailed up-to-date scholarly commentary can also be located in The Con-
versation (https://theconversation.com/uk/eu-referendum-2016) and the Huffington Post (http:/www.
huffingtonpost.co.uk/news/article-50/).
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As to how EU law may be unwound, the position of the UK Government was indicated
in a white paper in March 2017 (Department for Exiting the European Union 2017). If
approved by Parliament, a ‘Great Repeal Bill’ will convert the ‘acquis communautaire’
(the body of European legislation) into domestic law at the same time as the repeal of the
European Communities Act (under which the UK first joined the then EEC). This is
currently passing through the Westminster Parliament (UK Parliament 2017) and is the
subject of heavy criticism, in part because of the decision to limit Parliamentary scrutiny
(Asthana 2017). While nothing was said in the white paper about the position of the CJEU
(Watts 2017),> any changes to the acquis will be decided by the Westminster or Holyrood
(in the case of Scotland where it has devolved responsibility) Parliaments thereafter; the
Scottish Government has, however, also criticised the UK Government for not respecting
the current constitutional arrangements (Bews 2017).2 The transposition of directives into
domestic environmental law means that domestic law in each jurisdiction will also need to
be considered in considerable detail if it is also to be changed following Brexit (Reid
2016a: 409):

[TThere is no easy way of identifying and isolating the EU elements in the law
applying within the UK. A simple measure saying that all EU laws no longer have
legal force would not eliminate all of the EU legacy since measures wholly
embedded in UK legislation would continue unaffected. It would also leave large
chunks of UK law with major holes which would in effect prevent them from
operating and open up a legal vacuum in areas where there would be no valid legal
rules at all.

The article addresses the prospect of a ‘post-EU Scotland’ by considering both the
potential loss of EU law and the alternatives to it. Domestic law is not the focus, but the
potential of successor environmental agreements to protect wild land from wind farms in
Scotland. These are either mixed agreements entered into by both the UK and EU, or have
been entered into separately by the UK. If EU law no longer applies because domestic
implementing law is unwound, international environmental agreements may have a very
large gap to fill. This will extend beyond the content of the individual laws to the context in
which they are implemented, enforced and complied with. Enforcement by the EC and
judicial oversight provided by the CJEU are not likely to be replaceable by court proce-
dures under international law (Jacobs 2006). These are considered weak in relation to
enforcement and compliance and are in any event primarily concerned with transboundary
disputes between states.

The article reviews the significance of two relevant agreements in particular: the
Convention on the Conservation of European Wildlife and Natural Habitats (1979), the
‘Bern Convention’, and the Convention on Wetlands of International Importance, espe-
cially as Waterfowl Habitat (1971), the ‘Ramsar Convention’. The Protocol on Strategic
Environmental Assessment to the Convention on Environmental Impact Assessment in a
Transboundary Context (2003), the ‘Kiev Protocol’, and the Aarhus Convention on Access
to Information, Public Participation in Decision-Making and Access to Justice in Envi-
ronmental Matters (1998), the ‘Aarhus Convention’, are also analysed for their impact
upon domestic law. Each of these is to some degree reflected in EU law, but only the Bern
Convention, Aarhus Convention and SEA Protocol have jurisprudential-like procedures

2 See Sections 4, 5 and 6, UK Parliament, European Union (Withdrawal) Bill 2017-2019 for more detail.

3 See Sections. 10 and 11(1), UK Parliament, European Union (Withdrawal) Bill 2017-2019 for more
detail.
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(Treves et al. 2009) accessible to the public which can potentially replace some of the
context in which the EU directives operate. Reliance upon international courts to achieve
the same as the CJEU is not likely to be as effective.

The analysis is directed towards three key research questions. First, does EU environ-
mental law provide protection for wild land in Scotland, or if not, can it potentially be
reformed to do so? This is relevant because of the uncertainties about Brexit noted above,
the support from the Scottish Government for continued EU membership (Scottish
Government 2016b) and Scotland’s constitutional situation in relation to the rest of the UK
(Peterkin 2017); EU protection for wild land is also relevant to other member states.
Second, if for whatever reason EU environmental law is not able to provide this protection,
can international environmental agreements replace EU environmental law in potentially
protecting wild land in Scotland? Third, even if they have relevant content, are judicial or
quasi-judicial procedures available and adequate to fill the contextual interpretation and
enforcement gap currently provided by the EC and CJEU?

The research approach is an analysis of the content of the European and international
legal instruments relating to wild land and wind farm development in Scotland in par-
ticular. Recent judicial reviews by Scottish courts of ministerial decision-making—and
appeals to the UK Supreme Court—with reference to EU environmental law, and com-
pliance procedures in international agreements, will be a focus. This will highlight that
even if EU law is incorporated into domestic law, it will not benefit from future reform of
EU law and policy; it will also emphasise the loss of the jurisprudential interpretation and
enforcement powers of the CJEU and EC. Given the contentious constitutional nature and
implications of Brexit for the EU, UK and Scotland, and the tensions between the eco-
nomics and climate change benefits of wind farms versus wild land protection, the rela-
tionship between politics, law and economics is also highlighted, particularly in recent
media commentary.

The structure is as follows. Section 2 considers the concept of ‘wild land’ and examines
potential impacts from wind farms. Section 3 highlights the significance of EU environ-
mental law, particularly in connection with potentially protecting wild land, and analyses
recent Scottish jurisprudence that has applied EU law, which is important in potentially
filling any hole left by the role of the CJEU. The role of the EU judicial branch and the EC
in relation to substantive law is therefore analysed in providing the context of EU envi-
ronmental law. Section 4 evaluates whether relevant global and regional environmental
agreements can effectively replace EU environmental law, with further reference to
Scottish case law and appeals to the UK Supreme Court. Both the substantive law and
compliance controls of the relevant international environmental agreements are considered,
given the added effect that the loss of the enforcement power of the EC and judicial powers
of the CJEU will create to the effectiveness of the law. Section 5 draws conclusions in
relation to the research questions.

2 Wild land and its protection from wind farms

Defining wild land is not a simple matter. It relates to wilderness, which has been defined
further to three criteria or qualities: naturalness, undevelopedness and relative large size
(Bastmeijer 2016a: 33). Wild land may, however, be better understood and accepted as a
concept (McMorran et al. 2008). The EC (2013a, b) has distinguished between both wild
land and wilderness based on levels and effect of human activity (Sect. 3 below); however,
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this does not necessarily affect the application of these criteria to wild land as well as
wilderness, and this is the approach taken here. Wild land has just been more significantly
adapted, but retains aspects of these criteria which can be mapped (Scottish Natural
Heritage 2003), or scientifically modelled.

Carver (2016: 54) notes that ‘[sJome of the most detailed modelling of wilderness
quality to date has been carried out in Scotland for the two national parks: The Cairngorm
National Park and the Loch Lomond and The Trossachs National Park’. He emphasises the
impetus provided by both a European resolution and guidelines (below) to the measures
introduced by the Scottish Government to ‘forge ahead and produce two key outputs’ (at
44). These were a consultancy review of wild land conservation in Europe (Fisher et al.
2010), and a detailed wildness map adapted from the work for the Scottish National Parks
(Carver et al. 2012; Scottish Natural Heritage 2012a).

Protecting wild land is, however, not as straightforward as identifying it, as the dis-
cussion in relation to the designation of Natura 2000 sites and the legal protection under
Article 6 of the Habitats Directive below highlights. This article addresses both the defi-
ciencies of current EU legal protections and the inadequacies of the international treaties
that will be focused upon if EU law ends. In relation to Brexit, if both EU and international
law are ineffective, then domestic legal protection will be required. Part of the problem is
that while aspects of biodiversity may be legally protected, landscape values are often not
capable of effective protection (Fisher 2001). In the absence of protected area designation
and enforcement therefore, maintaining the amenity values of wild land itself may be
challenging. Although the European Landscape Convention (2000) provides some guid-
ance, as with the other international agreements considered in Sect. 4, its objective is not
specifically the protection of wild land. Article 1.a defines landscape as ‘an area, as
perceived by people, whose character is the result of the action and interaction of natural
and/or human factors’. It was noted by Sarlov-Herlin and Fairclough (2013: 2) that
landscape assessments in the UK have:

...proved effective for helping to make planning decisions on, for example ...[how]
wind farms ... should be fitted into the landscape... The method can also involve a
systematic approach to assessing the sensitivity of different landscape areas to dif-
ferent types of change and new additions.

There have been significant declines in the area of the globe defined as wilderness
(Watson et al. 2016), and wilderness mapping has highlighted the inadequacies of the
extent of protected areas. It is because of these things that studies have reported on the state
of the current law, and calls have been made for improved legislative protection for
wilderness, wild areas (a term used by the EC) and wild land. Impacts from wind farms is a
major issue in Scotland, exacerbated by support for them from the Scottish Government,
which frequently permits them as a means of meeting climate change commitments
(Scottish Government 2017; MacNab 2016b, 2017).

The potential impacts of wind energy upon nature and wildlife have been addressed at
length in EU guidance (European Commission 2011a: 29-46), highlighting the challenge
of balancing two environmental imperatives. The guidance emphasises that impacts are not
always of a negative nature, particularly where wind farms are sited in areas of severely
degraded land. It gives as an example Black Law wind farm in South Lanarkshire, pre-
viously used for opencast mining and not adequately remediated. It comments (at 30):
‘ScottishPower devised and implemented a Habitat Management Plan for this brownfield
site in consultation with Scottish Natural Heritage, RSPB Scotland, Lanarkshire Farmland
and Wildlife Advisory Group and the University of Stirling’.
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Potential significant impact is therefore highly dependent upon location and affected
species, with birds and bats especially vulnerable to terrestrial wild farms. A case by case
approach is recommended to address likely major effects with reference to directives for
strategic environmental assessment (SEA, Directive 2001/42/EC), environmental impact
assessment (EIA, Directive 2014/52/EU) and Habitats (Directive 1992/43/EEC), the latter
which are known as ‘appropriate assessments’. These laws and the relationship between
them is analysed in some detail in the next section, together with the significant role played
by the CJEU and EC. Scottish courts have also considered the impact of wind farms upon
protected areas, including wild land protection, which is also analysed.

3 General effectiveness of EU law, lack of wild land protection and need
for reform

There is a voluminous literature on EU environmental law and its general effectiveness
(e.g. Jans and Vedder 2012). The Natura 2000 Network comprises protected areas under
the Habitats Directive (Special Areas of Conservation) and species protection under the
Birds Directive (Special Protection Areas); these are collectively referred to as ‘the
cornerstones of the EU’s biodiversity policy’ (European Commission European Com-
mission 2011a, b: 12; Directives 1992/43/EEC & 2009/147/EC). Wild land is a very
specific area, which is not directly protected. Given the different objectives of these
directives, protection of wild land is largely dependent upon the interpretations of Natura
2000 (Bastmeijer 2016b). Article 6 of the Habitats Directive provides general procedural
safeguards for protected areas from new developments, and this nature conservation law is
the main means of protection. It responds to definitions of wilderness/wild land that
emphasise biodiversity, or ‘naturalness’. EU nature conservation law is also typically
applied in conjunction with EU environmental assessment law, potentially providing
additional protection.

The central aim of Natura 2000, as stated by Article 2(2) of the Habitats Directive, is to
‘maintain or restore, at favourable conservation status, natural habitats and species of wild
fauna and flora of Community interest’. Analysis of the relationship between wilderness
and Natura 2000 designations has confirmed that ‘almost all of the wildest places in the EU
have a Natura 2000 status [although] only a small proportion ... has high wilderness
qualities’ (Bastmeijer 2016b: 189). Legal protection after designation depends on the
application of conservation measures under Article 6(1)—(3), which Bastmeijer comments
‘clearly limits the scope of legal protection of natural values’ (190). ‘Generally, one could
state that the more wilderness-dependent habitats and species are, the stronger the
“wilderness protection”’ (192). However, this does not mean that such protection is not
without major limitations. Part of the problem is that certain species will not benefit, and
those that do may not be protected in relation to all three qualities of naturalness, unde-
velopedness and relative large size. Bastmeijer gives as an example a wind turbines case,
where Advocate General Mazak confirmed this, with various construction activities
permitted.*

Additional is the Article 6(4) derogation which allows plans or projects to go ahead
where there are ‘imperative reasons of overriding public interest’ (notably social or eco-
nomic). While there is clearly inadequate protection available for wild land under Article
6(1)-(3) in any event, Jackson, however, emphasises this is ‘the sole legal means whereby

4 Opinion AG Mazak, C-2/10, 14 April 2011, para 30.

@ Springer



Protecting wild land from wind farms in a post-EU Scotland 301

a Member State can allow a plan/project to proceed’ (2014: 499). It is also used in the
Scottish context when deciding whether wind farm development can proceed or not, with
the public interest test applied in support of renewable energy development (Scottish
Natural Heritage 2012b).

In 2009 the European Parliament passed a resolution on ‘Wilderness in Europe’ calling
for Natura 2000 to: ‘be strengthened further to become a coherent and functioning eco-
logical network in which wilderness areas have a central place’ (para 20). Guidelines
distinguished between ‘wilderness’ and ‘wild areas’ based on degrees of human activity
(European Commission 2013). Importantly, these identified the ‘spatial link between
wilderness and the Natura 2000 network’ (European Commission 2013: 17), and in con-
sidering the EU Biodiversity Strategy in addition to the Natura directives, emphasised
biodiversity (European Commission 2011b). Although these are important developments,
unless and until they result in changes to the law—by either the introduction of a specific
directive for example, or an interpretation by the CJEU—they do not strengthen the law as
it stands. This highlights that while effective in many respects, where the protection of wild
land in Scotland is concerned, EU environmental law has major limitations.

The conflict inherent in sustainable development, whereby clean energy is prioritised
over wild land protection, explains this, and has been played out in the courts. In one case,
the construction of 103 turbines by Viking Wind Farm across 80 square kilometres, which
would disturb over 900,000 cubic metres of peatland, was successfully challenged in the
Outer House of the Court of Session by the group ‘Sustainable Shetland’.” Scottish Natural
Heritage (SNH) also opposed the development because of its potential impacts upon a
protected species as well as the landscape. Subsequently, in the Inner House, the Ministers’
appeal was allowed.® Boyle and Wheeler (2016: 527) emphasise that the outcome illus-
trates ‘The tensions between national energy demands and landscape and wildlife pro-
tection’. Subsequent findings of the UK Supreme Court later confirmed that the discretion
available to the Minister was sufficient to decide in favour of the developer.’

Woolley (2015) comments on the error of law argument whereby in the Outer House,
Lady Clark advised that although her decision was based on a different ground, she would
have accepted the petitioner’s argument that the Ministers had not taken into account the
Birds Directive, in particular the requirement of Article 4 that special conservation mea-
sures must consider the deteriorating condition of the affected species. The Inner House
decided matters differently, with Lord Brodie arguing it was not necessary for the Min-
isters to identify and assess compliance with the Birds Directive once they had concluded
there would be no significant impact. The UK Supreme Court position was that the Birds
Directive was relevant. However, Lord Carnwath emphasised that representations were not
made to the Scottish Ministers about the matters in dispute, and therefore the authorisation
decision was valid. In considering whether the decision would have been different if these
representations had been made, Woolley views this unlikely, given ‘the finding of fact that
the wind farm did not pose a significant threat’. (Woolley 2015: 428).

The RSPB case (‘RSPB’) concerned both the Birds and Habitats Directives, and par-
ticularly the relationship between the appropriate assessment process under the latter and
the environmental assessment process under the EIA Directive (Directive 2014/52/EU).8

5 Sustainable Shetland v Scottish Ministers [2013] CSOH 158.

% Sustainable Shetland v Scottish Ministers [2014] CSIH 60.

7 Sustainable Shetland v Scottish Ministers [2015] UK SC 4.

8 Royal Society for the Protection of Birds v Scottish Ministers [2016] CSOH 103.
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The applicants sought review of the Scottish ministers’ decisions to grant permission to the
developer Inch Cape Offshore Wind Farm for four major projects in the Firth of Forth and
Firth of Tay (RSPB undated). The Outer House of the Court of Session initially quashed all
of the authorisations due to breaches of EU environmental law, finding that there would be
negative effects upon the Forth Islands and Fowlsheugh SPAs. The concerns of the peti-
tioner NGO (RSPB) were shared by the statutory nature conservation bodies, SNH and the
Joint Nature Conservation Committee (representing the UK).

Lord Stewart’s opinion in the Outer House was that the RSPB had been denied the
opportunity to participate despite having a valuable contribution to make. He states (at para
238): ‘I accept the evidence presented by the RSPB that the “appropriate assessment’s”
application of extended Band model option 3 is methodologically flawed;” and (at 243),
‘The “appropriate assessment” is flawed as a basis for considering the development
authorisations’. McKie (2016: 2) highlights the importance of the case as a judicial review
by another concerned group, although concedes that ‘The ultimate outcome may be
impacted by Brexit, as the basis of the success thus far in judicial review terms depends on
breaches of EU Law’.

The effect of both Sustainable Shetland and RSPB for wild land protection is very
limited. The first case was concerned only with the Birds Directive, the second did not
concern terrestrial issues and the Inner House of the Court of Session in 2017 subsequently
overturned the previous ruling.” The mixed, limited support to EU environmental law
hence emphasises the difficulties of using it to protect wild land, as well as for species of
high value (McKenna 2017). The underlying tension between the high level of environ-
mental protection and the challenge of addressing climate change remains in the discretion
and derogations available. Analysing jurisprudence of wind farm development in con-
nection with EU law, Boyle and Wheeler (2016: 531) conclude: ‘This means that wildlife
legislation is going to do very little, if anything, to prevent the loss of wild land in the UK
and so increases the urgency for the need for the statutory protection of wild land in its own
right’. Given the practice of Scottish Ministers in overturning local decisions in relation to
wind farm development, this is significant recognition of the need for domestic legal
protection.

Implementation of the Renewables Directive (2009a, b/28/EC) is another example of
EU environmental law not providing protection from wind farms. After recitals running to
97 paragraphs emphasising the importance of renewable energy, among other obligations
the Directive lays down mandatory national targets in Article 3 and requires national
renewable energy action plans in Article 4. As to how it is perceived, Eriksen (2014: 276)
comments: ‘the European Commission has adopted a particular interpretation of the
Renewables Directive, which limits the possibility for national authorities to use discretion
in the process of authorising wind farms’. Despite this, it is notable that the CJEU has
interpreted the directive as allowing legislation prohibiting wind turbines for commercial
energy production on Natura 2000 sites, with no need for prior EIA provided the principles
of non-discrimination and proportionality are respected.m This at least is strong support for

° Opinion of the Court (Lord Carloway), Royal Society for the Protection of Birds v Scottish Minis-
ters [2017] CSIH 31. The RSPB has now appealed directly to the Supreme Court to overturn this after a
request for leave to appeal from the Court of Session was refused, see: http://www.scottishlegal.com/2017/
08/16/rspb-seeks-permission-from-supreme-court-to-appeal/#.

10 Case C-2/10, Azienda Agro-Zootecnica Franchini sarl and Eolica di Altamura Srl v Regione Puglia
[2011] ECR 6561.
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EU law in protecting nature and is indicative of the role of the CJEU that would be lost
following a departure from the EU.

EU environmental law therefore remains a potentially powerful means of providing
protection for habitats, despite its limitations regarding the protection of wild land
specifically. This is particularly so because of the significant role of the CJEU and gen-
erally—if not in the case of the Renewables Directive—the role of the EC (Scotford and
Bowman 2017: 417). In relation to interpretation and application, rulings mainly come
from actions for failure to fulfil obligations or from references for preliminary rulings.
Jurisprudence has also confirmed fundamental principles, including the primacy of EU law
over national law or liability of Member States for breaches of EU law; these will come to
an end if the UK leaves the EU."' Nature conservation cases have also contributed to
clarifying obligations under the Birds and Habitats Directives and have strengthening the
rights of the EU citizens (Sundseth and Roth 2014).

Given Boyle and Wheeler’s (2016) emphasis above upon the importance of specific
legislative protection for wild land, Bastmeijer (2016b) considers more detailed options
available to the EU, which if in force after Brexit would, if not benefitting wild land
protection in Scotland, would, however, benefit protection in other member states. Making
wilderness/wild land protection an explicit policy aim to be established via Natura 2000 is
suggested as an appropriate approach, following the Guidelines on Wilderness in Natura
2000 (European Commission 2013), which he comments ‘adopt a cautiously optimistic
tone’ (194). Yet while they highlight the important role of the EC in their drafting, he
acknowledges that ‘Notwithstanding its wider significance, however, legal aspects receive
little attention in the Guidelines’ (194).

The reform suggestions made by Bastmeijer (2016b: 193—-197) are limited by ecological
change and the relationship with the conservation objectives which guide the legislative
scheme of Natura 2000, and also preventing the extinction of habitats and species.
Introducing wilderness zones and adopting stricter domestic standards—and preferably law
for these—are, however, considered of benefit in enhancing current EU measures for other
member states, whether or not Scotland would benefit from them. However, it is important
to emphasise that while Article 6(3) of the Habitats Directive does not prevent absolute
prohibitions on wind farms, proportionality and non-discrimination would need to be
respected. A post-EU Scottish Government would potentially be unimpeded in taking such
decisions, if a different course were taken with respect to wind farms and wild land
protection.

Whether or not EU law is reformed to include specific protection for wilderness, the
extent of the potential general loss of EU environmental law following Brexit will be
considerable. Reid (2016a: 409—410) includes the highly significant role of the CJEU (at
413) and emphasises the stability of EU laws, which are ‘well suited to tackling major
environmental problems’ (412), and which ‘once made they stick around’ (also at 412). He
also lauds the EU preference for strict standards and targets, and highlights concerns for
nature conservation law in particular (413):

Thus in an area such as nature conservation, there may not be a wholesale dis-
mantling of the EU laws which give protection to designated species and habitats, but
there might be a desire to relax the near absolute nature of the obligations set, so that
conservation arguments can be overridden and development which has an adverse

' See Schedule 1, Sections 4 and 5, UK Parliament, European Union (Withdrawal) Bill 2017-2019 for
more detail.
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effect on a Special Area of Conservation or on a protected species can be permitted
in circumstances well beyond the tightly confined derogations built into the EU laws.

4 The questionable effectiveness of successor environmental agreements

A growing number of studies have highlighted the implications of a UK departure from the
EU, with one consequence the enhanced significance of international environmental
agreements. The absence of comparable judicial interpretation and enforcement arrange-
ments for these agreements (Stephens 2009), however, means they have neither the
competence nor resources to match the CJEU, nor is there a body like the EC to ensure
compliance. While international compliance procedures already operate in the UK/Scot-
land because agreements are in force, it is undeniable that these will not provide the same
level of protection as EU law (Reid 2016a: 411):

The big difference, of course, is that whereas EU law is very detailed, the EU
structures provide strong (if slow) measures to enforce compliance by states, and
domestic courts ensure that individuals can enjoy the rights conferred by EU law, the
same does not apply for international law.

There are numerous international environmental agreements in force potentially rele-
vant to protect wild land from wind farms, for example the European Landscape Con-
vention (2000) considered above. The European Commission outlined many of these in its
wind energy/Natura 2000 guidance (European Commission 2011a, b: 26-28). This section
emphasises the global Ramsar Convention, the regional Bern Convention and two UNECE
regional agreements, the Kiev SEA Protocol and related Aarhus Convention. The first two
are part of a cluster of biodiversity conventions (Velazquez Gomar 2016; Caddell 2011)
and have a relevant substantive focus. The latter two are primarily procedural agreements,
with the Aarhus Convention notable for its compliance procedure. The purpose of this
section is not to analyse the requirements of these agreements in any detail—which is
beyond the scope of this article—but to make simple comparisons in content and context
with the EU law.

4.1 The Bern conservation convention

The Bern Convention is considered first because of its influential role in relation to Natura
2000. Although the EU is not a member, it was ratified by the UK on 28 May 1982 and
entered into force on 1 September 1982."% Like the Landscape Convention (above), it
operates under the auspices of the Council of Europe. Trouwborst (2016: 162) believes it
has strengthened European biodiversity conservation efforts and potentially provides
protection for wilderness (and wild land) from wind farms:

...the protection requirements under the Convention regarding species and their
habitats ...can have the effect of impeding the construction of human infrastructure
(e.g., roads, wind turbines or cables) in areas with wilderness qualities.

Although the Convention contains strongly worded provisions for protection of habitats
(Article 4) and species (Articles 5 and 6), Article 9(1) provides exemptions where, like the
Habitats Directive, there are overriding public interests. Yet where these are not claimed,

12 See the Nature Conservation (Scotland) Act 2004 (as amended).
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obligations can be enforced via the case file approach of the Standing Committee, which
has broad powers to deal with compliance (Article 9(2)), and matters can be submitted by
NGOs and private citizens. The Standing Committee is the governing body of the Con-
vention and includes all Contracting Parties as well as observer states and organisations. It
meets annually to adopt recommendations to achieve the Convention’s objectives and
improve its effectiveness. It also monitors implementation and provides guidance. As with
the Aarhus Convention and its Compliance Committee (below), it is very important as a
potential replacement for the loss of the EU context that would follow Brexit.

An important objective is the creation of the Emerald Network of Areas of Special
Conservation Interest, which operates alongside the Natura 2000 Network for EU member
states. The UK has not proposed any sites for inclusion on this list, which hinders its
operation. A Group of Experts on Protected Areas and Ecological Networks supports and
monitors the implementation of recommendations. These include Recommendation 16
(1989) on Areas of Special Conservation Interest and Recommendation 25 (1991) on the
conservation of natural areas outside protected areas. Recommendation 109 (2004) on the
effects of wind turbines on migratory species of mammals and birds is particularly rele-
vant, and in support of this, the NGO BirdLife International analysed environmental
assessment criteria and site selection issues (Langston and Pullan 2003). Recommendation
109 states that the Contracting Parties are ‘to take appropriate measures to minimise the
potential adverse effects of wind turbines on wildlife, to involve the industry sector and to
ensure adequate monitoring and surveillance to improve the understanding of the impact of

wind farms’.'

4.2 The Ramsar wetlands convention

The Ramsar Convention applies to a specific type of area and is potentially significant for
protecting wild land in Scotland because of the large number of sites inscribed (51)—in
total about 313,000 hectares.'* Guidance also addresses the implications for wetlands of
policies, plans and activities in the energy sector (Ramsar Convention 2012). The Con-
vention was ratified by the UK on 1 May 1976 and came into force on 5 May 1976; like the
Bern Convention, the EU is also not a member. The main obligations are to promote the
conservation and wise use of wetlands (Article 3(1)) and inform other Parties of any
changes in ecological character as a result of human interference [Article 3(2)]. It is
deficient in key areas, however, partly because it ‘lacks a provision that would oblige its
signatories to establish an adequate legal mechanism with the purpose to ensure its efficient
implementation and provide appropriate sanctions for its breach’. (Batanjski et al. 2016:
843).

However, the treaty has potential to provide international protection for wild land (and
associated coastal and marine areas) from wind farms, if the UK or Scottish Governments

'3 Note also that the Conference of the Parties of the Bonn Convention on the Conservation of Migratory
Species of Wild Animals also adopted a resolution on wind turbines and migratory species in 2002. This
calls upon the Parties, inter alia to identify areas where migratory species are vulnerable to wind turbines
and where wind turbines should be evaluated to protect migratory species. They should also apply and
strengthen comprehensive strategic environmental impact assessments where major developments of wind
turbines are planned, and take full account of the precautionary principle. See European Commission
(2011a: 27).

' Scottish ~ National ~ Heritage:  http:/www.snh.gov.uk/protecting-scotlands-nature/protected-areas/
international-designations/ramsar-sites/ As with the Bern Convention, the Ramsar Convention is also
recognised by the Nature Conservation (Scotland) Act 2004 (as amended).
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decided to establish a legal mechanism preventing development on or close to such sites.
Ramsar sites in Scotland are also Natura 2000 sites, and two are particularly notable: the
Firth of Forth, and Caithness and Sutherland Peatlands. The Firth of Forth is partly co-
inscribed as both a Ramsar and Natura 2000 site and remains threatened as a result of the
major offshore wind farms examined in the RSPB cases above. In relation to the Peatlands,
this is also co-designated and—although beyond the scope of this article—national des-
ignations also apply which provide varying, limited protections which would need to be
considered if these were the only means of protecting wild land after Brexit.'> Although
Sutherland Peatlands clearly meets two of the wilderness criteria (scale and lack of dis-
turbance), the third (lack of development) may shortly be compromised given the prox-
imity of the approved development. The national description (Joint Nature Conservation
Committee 2005) states:

The scale and diversity of the Caithness and Sutherland peatlands in northern
Scotland make them unique in Europe. They form the largest peat mass in the UK
and are three times larger than any other peatland area in either Britain or Ireland... a
very high proportion of this ground remains undisturbed.

The site is therefore threatened after a decision to permit a major wind farm of 22
turbines (Highland Council 2015), despite being partly within a wild land area specifically
designed to avoid this. Peatlands are easily disturbed, and their importance for biodiversity
conservation is recognised (Joosten 2015). MacNab (2016a) comments on the permitting
decision: ‘The Creag Riabhach scheme in Altnaharra lies within the Wild Land Areas map
which was unveiled by ministers 2 years ago to protect the natural heritage of Scotland. It
came amid growing public concerns about the spread of windfarms onto untouched
landscapes’. However, since inclusion on the map, the project has been supported by the
Scottish Government (2016¢) as a general component of its climate change strategy, by
local communities keen to economically benefit, and by general supporters of wind power.
Given competing interests, without legal protection wild land will continue to be lost, and
‘Creag Riabhach could become the Trojan Horse for further industrialisation of Wild Land
Areas’ (John Muir Trust 2016).

The 2015 approval decision was recently challenged in a judicial review (Author
unknown 2017),'® based in part upon the Scottish Planning Policy 2014 (‘SPP 2014,
Scottish Government 2014: para 200). This was not successful, with Lord Boyd com-
menting: ‘the policy contained in SPP 2014 is more rigorous in the protection of wild land
than previous policy. It is not, however an absolute prohibition against any develop-
ment’."” He concludes ‘In short the petitioners’ position appears to be that no windfarm
development whatsoever should be allowed on designated wild land areas. That may be,
but it is a political decision and not one for the courts”."® The Wild Land Areas map (and/or
Directive) therefore does not legally prevent development, only that adverse impacts
should be minimised where possible (Highland Council 2015: para 8.38). Additionally,
although to the west and south of the site, the Caithness and Sutherland Peatlands Ramsar

!5 These include National Nature Reserves, Sites of Special Scientific Interest, National Parks and National
Scenic Areas. See Scottish National Heritage: http://www.snh.gov.uk/protecting-scotlands-nature/protected-
areas/national-designations/.

16 Opinion of the Court (Lord Boyd of Duncansby), Wildland Ltd and the Welbeck Estates v Scottish
Ministers [2017] CSOH 113.

'7 Ibid, para 40.
'8 Ibid, para 45.
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site is in close proximity (Highland Council 2015: para 2.3), this imposes no restrictions
on the development. Indeed, even if the development were proposed for the Ramsar site,
this would not prevent it proceeding if the Government took the view that significant
environmental effects were not likely, which is the standard consideration for decision-
makers with respect to EIA, whether domestic or international."’

4.3 The Kiev Protocol on strategic environmental assessment

The Kiev or ‘SEA’ Protocol was adopted by the UK on 21 May 2003 but unlike the EU
(which did so on 12 November 2008), the UK has not ratified it. Its obligations are
therefore not binding without it being an EU member state. Because EIA is important for
reviewing wind farm developments but has limitations as a process for evaluating projects
on a site by site basis, SEA is particularly important. It can also be used to evaluate a
broader plan or program for wind farm development; Article 4(2) requires an SEA of plans
and programmes prepared for the energy sector, and Annex II(15) makes reference to wind
farms in this respect. SEA is therefore a key tool for protecting the environment, and EU
law recognises this in relation to wind farm development alongside EIA (European
Commission 2011a, b, 23; Lee et al. 2013, 46-48).2° In Scotland, this is also the case
(Highland Council 2016 & 2012).

While the SEA Protocol is similar to the EU SEA Directive (Jones and Scotford
2017)—which has, like other EU directives, been transposed into domestic law—there are
a few notable differences. It does not contain a specific provision for assessing cumulative
effects, does not have a clear link with nature conservation law and operates independently
without a comparable relationship with domestic EIA (Marsden 2008: 280-281). Signifi-
cantly the parent treaty, the Convention on Environmental Impact Assessment in a
Transboundary Context (1991, see Marsden 2011) does not apply domestically. This
means that an end to EU membership may—if the domestic implementation of the EIA and
SEA Directives were also unwound—have greater implications for EIA than SEA. The
SEA Directive can be replaced in part by the SEA Protocol; the EIA Directive cannot be
replaced by the Espoo Convention because it does not operate domestically.

The SEA Protocol has been examined regarding renewable energy planning (UNECE
2016). In relation to context, in the same way that the Council of Europe and its institutions
such as the Bern Convention Standing Committee may become more important for the UK
and Scotland if EU membership ends, this is even more so in relation to the UN Economic
Commission for Europe (UNECE). The reason is that the role of the UNECE in envi-
ronmental policy making is considerable, and it is the only one of the five UN regional
commissions to have produced any environmental treaties. These are effectively clustered
(Marsden and Brandon 2015; Schrage et al. 2009) like the biodiversity conventions, and
compliance bodies also collaborate with one another (UNECE 2015). In relation to the
Aarhus Convention (below), Lee et al. (2013: 47) comment ‘The SEA Directive is the
primary mechanism by which the EU implements the ‘plans and programmes’ require-
ments in Article 7 of the influential Aarhus Convention’.

If the SEA Directive were unwound from domestic legislation, the SEA Protocol
could—if ratified—replace it. Given the similarities in the provisions of each, and general

19" See Certain Activities Carried out by Nicaragua in the Border Area (Costa Rica v. Nicaragua), Judgment,
16 December 2015, ICJ Reports 2015 (‘Costa Rica v. Nicaragua/Nicaragua v. Costa Rica’), para 109.

20 In Walton v Scottish Ministers [2012] UKSC 44, para 14 Lord Reid referred to the complementary
relationship between the SEA and EIA Directives..
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acceptance of the obligations—particularly by the Scottish Government which has gone
further than the other UK jurisdictions in this respect (Jackson and Illsley 2006),>' this is
highly unlikely, however. What is more important is whether the SEA procedures in place
will be used to avoid the cumulative impacts from large wind farms. Given the concerns
expressed about the ‘further industrialisation of Wild Land Areas’ by the John Muir Trust
(2016), the potential for impact upon these areas—even where farms are located outside
but in close proximity to them—will grow as their numbers increase. Proactively applying
SEA to avoid such effects will be needed.

4.4 The Aarhus Convention on public participation

The Aarhus Convention was ratified by the UK on 23 February 2005 (the EU on 17
February 2005), and it came into force afterwards. It has been a significant contribution to
enhancing and enforcing procedural aspects underlying environmental law, including EU
nature conservation law.?* Its obligations have been implemented across the state Parties,
including the EU which is also bound (Pallemaerts 2011; Marsden 2012). In the UK in
general, it has been influential across all three pillars (Banner 2015), has been heavily
applied in relation to the energy context (Lee et al. 2013), and it is very relevant in
Scotland (McCartney 2011).

The role of the Aarhus Convention Compliance Committee (ACCC) is particularly
significant because of the opportunities available for the public to access the procedure. As
an example, the Renewables Directive was found to have breached EU law (above), and
the EU was found non-compliant with Article 7 in relation to national renewable energy
action plans and required to ‘adopt a proper legislative framework for implementing article
7 (ACCC 2010; Lee et al. 2013: 52). The ACCC can readily be approached by those who
have exhausted domestic avenues of redress to challenge procedural failings related to
wind farm development, whichever of the three pillars has been potentially breached.

Drummond (2015) reviews the implementation of the Aarhus Convention in relation to
EU law and the development of case law and legislation in Scotland. Of particular rele-
vance is the case concerning Argyll Wind Farm (ACCC 2014), whereby ‘The Committee
concludes that because the United Kingdom’s [National Renewable Energy Action Plan]
NREAP was not subjected to public participation, the Party concerned (United Kingdom)
failed to comply with article 7 of the Convention, in this regard’. (at 16). (Metcalfe 2012;
Pagano 2013). Despite the gains achieved by those who have taken cases to the ACCC,
however, it cannot be compared with the role of the CJEU, as despite continuing defi-
ciencies given access, time and cost, still has the advantages of enforceability and relative
accessibility (Marsden 2012). Reid (2016b: 414) comments:

[I]ts decisions lack the full force of law enjoyed by decisions of the Court of Justice
so that even if an authority’s actions were held to have breached the Convention, that
does not mean that it was acting unlawfully as a matter of domestic law. There are
also fewer opportunities for individuals and groups to take the initiative in the
international sphere, as opposed to the potential for complaints to the Commission or
litigation where EU law confers rights.

21 See http://www.gov.scot/Topics/Environment/environmental-assessment/sea.

22 See Case C-240/09, Lesoochranarske zoskupenie VLK v Ministerstvo zivotného prostedia Slovenskej
republiky [2011] 2 CMLR 43, which concerned the Habitats Directive and the effect of Article 9(3) of the
Aarhus Convention.
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5 Conclusions

The first research question asked whether EU environmental law provides protection for
wild land in Scotland, or if not, can it potentially be reformed. The answer to the first part is
no, because there are no specific laws to protect these areas. While EU directives review
potentially impacting wind farm development, there are no absolute prohibitions. Yet if EU
nature conservation law is removed from the statute books, this will still be a major
setback. While it may not directly protect wild land, it does protect the biodiversity
essential for the ‘naturalness’ criterion to be met. In addition, the application of EU
environmental assessment law makes analysis of significant effects a central part of the
process to meet the ‘undevelopedness’ criterion. The third, the criterion of scale, is sup-
ported by both nature conservation and environmental assessment law, to ensure effective
functioning of ecological processes. As to the second part of the first research question, the
resolution of the European Parliament and EC guidelines began the reform discourse,
indicating clear potential for this in conjunction with Natura 2000. Yet clear legal provi-
sions that can be transposed into domestic law are essential.

The second research question asked whether, if EU environmental law is not able to
provide protection, can international environmental agreements do so. The answer is
perhaps, but, like the current EU directives, the level of protection would also be limited,
and in fact more so. The Ramsar Convention contains inadequate or no provisions in
relation to protection, and in 2015 the International Court of Justice emphasised the
weakness of these provisions.”® Unless this first generation treaty is considerably updated,
it will not replace Natura 2000 if EU law is unwound from domestic law. The Bern
Convention holds more promise, and as a European based agreement with close links with
Natura 2000, it is far more likely to provide comparable protections.

As to the SEA Protocol, while the similarities with SEA Directive are an advantage in
examining whether it can replace the EU law, it must be ratified first and EIA would also
need to remain on the statute books for the link between SEA and EIA to be maintained. If
there is no EIA, there is less need for SEA, as the relationship between the plans and
programmes which set the framework for individual development projects will end.
However, perhaps partly because the EIA and SEA Directives do not prevent development
per se, they are unlikely to be unwound from Scottish law and will remain a valuable tool
to mitigate the worst negative effects of development. Finally, the obligations of the
Aarhus Convention have mostly been transposed by the relevant directives, and subse-
quently into domestic law, so this law is likely to continue unless the UK decides to
withdraw from the treaty.

The third research question asked whether, even if the international environmental
agreements have relevant content, procedures are available and adequate to fill the con-
textual interpretation and enforcement gap currently provided by the EC and CJEU. The
answer to this is no, neither of the agreements is informed by detailed jurisprudence
comparable with that of the Habitats and Birds Directives generated by the CJEU, or as
applied in the domestic courts. The structure and accessibility of the international judicial
system largely denies rights to individuals and NGOs, meaning that opportunities to
challenge compliance failings by the state are either impossible or very limited.

The continuance of the Aarhus Convention will, however, likely ensure that the modest
protections it provides will, however, remain, in particular the ACCC procedure. However,

2 Note 19 above.
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as with other arrangements, such as the Bern Convention Standing Committee case file
procedure, there are significant limitations compared with the role of the CJEU, in par-
ticular when it comes to enforcement. Protecting wild land from wind farms is therefore
likely to be even more difficult in a post-EU Scotland. The UK and devolved adminis-
trations will be able to decide on the content of the domestic law. They will also be able to
steer discretionary decision-making, which will be subject only to non-enforceable dec-
larations of non-compliance, whatever the potential for ‘naming and shaming’.

Overall, because of the weakness of the obligations contained within the international
agreements, and lack of an effective means of ensuring compliance, it can be said that none
of them imposes any real restraint on Scotland supporting wind farm development via
domestic law. While EU law is currently no panacea for avoiding or mitigating potentially
significant environmental effects from wind farms upon wild land, the content of this law
has made—and continues to make—a difference in a number of important ways. EU nature
conservation law has introduced a detailed regulatory scheme for protecting places and
species via Natura 2000, and environmental assessment law evaluates potentially signifi-
cant negative effects from wind farms. The CJEU and EC have demonstrated a willingness
to enforce this law because of the powers available to them. Even if the successor envi-
ronmental agreements can be argued to have comparable obligations—which they do
not—their enforcement context will be considerably weaker. Unless domestic law there-
fore introduces protective provisions for wild land, the prospects in a post-EU Scotland are
hence poor.
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