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Abstract

This thesis seeks to answer the principal question as to whether international criminal
justice systems can serve as adequate truth-ascertaining forums. In doing so, it
reviews the practice of three international criminal justice systems: the International
Criminal Tribunal for the former Yugoslavia (ICTY), the International Criminal
Tribunal for Rwanda (ICTR) and the International Criminal Court (ICC). It is not the
purpose of this research to review the black letter law adopted and applied by these
international tribunals and court, but rather to review the implementation of the legal
principles in practice. It is a socio-legal research project which focuses on the practice
of the tribunals and court. It discusses socio-legal, institutional and political issues

relating to the ascertainment of the truth in international criminal justice.

In addition, it examines the gaps between the theory and practice of ascertaining the
truth in the ICTY, ICTR and ICC. It does so principally by exploring the roles of the
parties, participants and judges in ascertaining the truth. This includes the obstacles
they face in doing so and the responses given, if any, to accommodate these
difficulties. Challenges include the politicised climate of most post-conflict societies,
the remoteness of the crime base areas from the seat of the Court, the lack of
enforcement mechanisms and reliance on State cooperation, as well as the
unfamiliarities with the cultural and linguistic features of the affected communities.
This thesis reveals that these difficulties are not the principal cause of truth-searching
impediments. Indeed, it is asserted that the ascertainment of the truth can be fair and
effective notwithstanding these difficulties. It also demonstrates that truth-
ascertaining impediments are mainly caused by failures to adequately investigate the
crimes and relevant evidence. At the ICTY, investigations have been carried out in the
most efficient and fair manner possible under the circumstances. By contrast, the
ICTR and ICC investigations are far from adequate and should be improved. The

Prosecution should make more efforts to obtain the best evidence available.

It further concludes that international justice systems have set their goals too highly.
Instead of seeking to meet objectives such as reconciliation, peace and security, they
should restrict their focus to the question as to whether the guilt of a particular
accused has been established in respect of the crimes charged.
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Introduction

Topic of this Research

This thesis on ‘The Ascertainment of the Truth in International Criminal Justice’

principally explores the following question:

Do international criminal courts and tribunals constitute effective truth-

searching institutions?

This thesis has been inspired by two recent events:

A truth to be found or constructed?

First, on 30 March 2011 in The Hague, Michelle Parlevliet opened a debate on the
ascertainment of the truth in international criminal justice. This debate followed the
showing of the documentary “Telling Truths in Arusha’,! with the following question:
‘is there a truth to be found or a truth to be constructed’? None of the participants of
the debate which included two defence counsel who had practiced before a number of
international criminal tribunals and a judge from the SCSL? had a clear answer to that
question.® This is not surprising since there is no fixed view on how truth is to be
defined in the context of international criminal justice. It is an important issue since it
is directly linked to the question of what interpretation should be given to the task of

ascertaining the truth in international criminal justice.

The same question was also central to the documentary itself, which was based on the
trial of a priest, Hormisdas Nsengimana, who was tried for genocide and crimes
against humanity before the International Criminal Tribunal for Rwanda (ICTR) and

! This documentary was shown in the filmhuis in The Hague as part of the Amnesty International Film
Festival ‘Movies that Matter’. It is a documentary made by a Norwegian filmmaker, Beate Arnestad in
2010 (SF Norge Produksjon AS). See:
<http://www.moviesthatmatterfestival.nl/english_index/programma_en/film_en/513>

2 One of the defence counsel for Nsengimana, Mr. David Hooper QC, was one of the participants of the
debate. The other participants were Judge Sebutinde, one of the judges in the pending SCSL case of
Charles Taylor, and Wayne Jordash, former counsel for Issa Sesay.

1t appears, however, that Michelle Parlevliet who presided over the debate and asked this question
had already answered it in an academic writing entitled M. Parlevliet, Considering Truth. Dealing with
a Legacy of Gross Human Rights Violations, 16(2) Netherlands Quarterly of Human Rights 141
(1998). In this article, she held that the truth is not something that can be found but rather that needs to
be constructed (at 172).



acquitted on 17 November 2009.* Judge Mase, the presiding judge in this case and
former President of the ICTR, gave the following answer to the question of whether a
truth could be found in an international court of law: “That is a bit of a philosophical
guandary. The question we as judges seek to answer is whether the guilt of an accused
before us has been proved beyond a reasonable doubt”. In this case, Judge Mgse and
two fellow judges considered that Nsengimana’s guilt had not been established
beyond reasonable doubt. Had the truth been found? That appeared to be a more

difficult question to answer.”

Deficiencies in fact-finding in international criminal justice

Second, in June 2010, Nancy Combs published a book “Fact-finding Without Facts™®
with shocking results. It places doubt whether establishing accurate facts in
international justice is possible. With ample examples of deficiencies in witness
testimonies in the ICTR, SCSL and East Timor Special Panel, Combs concludes that
there are insurmountable problems in establishing facts in conflict zones particularly
in Africa and other non-Western countries where documentary evidence is sparse.
The problems she addresses are, inter alia, (i) the problem of interpretation both in
the taking of statements and in court testimony; (ii) cultural differences resulting in
inaccurate answers; (iii) the inability particularly of uneducated witnesses to read

maps and measure distances; and, (iv) perjury.’

Combs argues that some improvement can be made by increasing the budget for
translation, number of site visits, and prosecutions of perjurers, as well as increasing
investigation standards. She also suggests that improvement can be achieved by
allowing judges greater control over the questioning of witnesses.® She concludes,
however, that many of these problems cannot be resolved and clearly impede on the

ability to ascertain accurate facts in international justice. She believes that most of the

* Prosecutor v. Nsengimana, T. Ch. I. Judgement, ICTR-01-69-T, 17 November 2009.

> Judge Sebutinde did not seem to think so. She made the observation that, in reaching their conclusion,
the judges had focused too much on contradictions between the in-court testimony of the witnesses and
their prior statements, which were not taken under oath and should therefore, in her view, be given very
limited weight. David Hooper, on the other hand, responded by saying that the contradictions were so
significant that they could not be the result of mistakes but indicated that the witnesses did not tell the
truth.

® N. Combs, Fact-Finding Without Facts, The Uncertain Evidentiary Foundations of International
Criminal Convictions (Cambridge University Press, 2010).

" Ibid, in particular Chapters 1-5.

% Ibid, 273-321.



defendants are guilty but that their guilt cannot be established beyond reasonable
doubt in an international court of law. She argues that an unjustified acquittal in
international criminal justice is more costly than in domestic trials, while an
unjustified conviction is less costly than in domestic trials. Combs bases her argument
on the fact that international trials are extremely expensive and the financers are likely
to be less willing to pay the costs if a large number of the trials end in acquittals. She
also highlights that acquittals are regularly followed by public outrage, particularly of
the victims who suffered unspeakable atrocities.®

In light of the foregoing, Combs offers two solutions in addition to improving fact-
finding accuracy: (1) to apply a flexible standard of proof permitting a lower level of
certainty, as appropriate in the circumstances;'® and (2) to charge more frequently

under the joint criminal enterprise mode of liability.**

Combs’ research is a valuable contribution to the literature because it is the first
socio-legal research that has been conducted in the area of fact-finding in
international justice. In reaching her conclusions, she read thousands of transcripts
and interviewed many defence and prosecution counsel and investigators in the field

of international justice.

However, her research and conclusions are highly controversial because they question
the very essence of international criminal tribunals, which is equivalent to domestic
criminal courts, namely the ability to establish accurate facts. Her research has been
embraced by some, and criticised by others. Some of the criticism is valid, other less,

as will be discussed in this thesis.

Defence counsel in international courts and tribunals generally support her views. In
one case before the ICTR, as well as in a Rwandan genocide case in the Netherlands,
the defence unsuccessfully sought to introduce her book as expert evidence.*? On the

other hand, Justice Doherty, one of the SCSL judges in the case of Charles Taylor, is

° 1bid, 352-360.

' Ibid, 343-364.

" Ibid, 321-333.

12 Such a request was made in the ICTR case of Prosecutor v. Nzabonimana, ICTR-98-44D-T; and in
the Dutch case of Yvonne Basebya.



highly critical of Combs’ book. She suggests that the difficulties Combs describes are
not unique to fact-finding in international justice but also occur in domestic
jurisdictions where practical solutions have to be found constantly to practical
problems. Similarly, practical solutions must be found for practical problems in
international criminal tribunals. In her view, it cannot be argued that accurate fact-
finding in international justice is impossible per se.*® Given that Combs did not
observe any of the proceedings personally but rather relied on transcripts, she was not

in a position to assess the demeanour of the witnesses.™

Combs’ book also provoked ample academic debate on the limitations of fact-finding
in international justice and clearly warrants follow-up research. As Professor John
Jackson has pointed out, some valid criticism can be made against Combs’ research
and conclusions, but it should be acknowledged that she managed to do what many
others failed to do. She went out and conducted socio-legal research concerning the
practical realities of fact-finding in international justice. This is not an easy task.
Jackson encourages academics to continue the socio-legal work she started.™

Aim of this Research

This thesis seeks to take Jackson’s advice and to continue the debate ignited by
Combs’ socio-legal research with a touch of Parlevliet’s philosophical approach to the
ascertainment of the truth. It examines the difficulties in ascertaining the truth in
international criminal tribunals. The central question of this thesis is whether
international criminal courts and tribunals constitute effective truth-searching
institutions. If not, what improvements can be made to achieve this goal, if, indeed it

is possible?

The aim of this research is not to review the black letter law adopted and applied by
international criminal tribunals, but rather to review the implementation of the legal
principles in practice. It is a socio-legal research project focusing on the practice of

the tribunals, discussing socio-legal, institutional and political issues relating to the

3 Observations of the Honourable Justice Teresa Doherty, key speaker at A Socio-Legal Approach to
Evidence in International Criminal Tribunals, Conference held at the University College of Dublin,
Dublin, Ireland, 19 November 2011 (“the Dublin Conference”).
14 H

Ibid.
15 Concluding remarks by Professor Jackson at the Dublin Conference.
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ascertainment of the truth in international criminal justice. It examines the gaps
between the theory and practice of ascertaining the truth in international tribunals. It

then explores what improvements can be made to fill these gaps.

Structure of this Research

This research consists of four parts.

Part |

Part | analyses theoretical concepts with the aim to define the theoretical framework
within which the practical issues will be discussed. It looks at the aspirations and
expectations of the ascertainment of the truth in international justice, as well as the
limitations of what can be achieved. It also discusses the extent to which the
ascertainment of the truth is an objective of international justice, and how this

objective relates to other objectives of international justice.

It explores what is actually meant by ascertaining the truth within the context of the
function and perceived mandate of international trials. In this regard, it analyses
whether the ascertainment of the truth corresponds with the reasonable doubt standard
or whether it is subsumed within the more general restorative aims. It further
examines the theoretical difficulties to achieve it as well as its scope. The principal
question of whether these international criminal justice systems are effective as truth-
ascertaining institutions can only be meaningfully discussed after these factors are
addressed. In so doing, Part | analyses and compares the meaning and scope of the

ascertainment of the truth in civil law and common law criminal justice systems.

Part | then establishes minimum conditions international courts and tribunals should

meet to provide an adequate theoretical possibility of ascertaining the truth.

Part 11

Part 1l examines the method chosen to ascertain the truth and whether it, at least in
theory, has all the ingredients to succeed in this endeavour. It assesses to what extent
these procedures comply with the minimum condition set out in Part I. It also

11



identifies the procedural aspects which are potentially problematic in the

ascertainment of the truth.

Part Il will provide a brief overview of two types of methodologies — civil law and
common law. Mainly these methodologies have influenced the procedure which is

now adopted and applied in international criminal courts and tribunals.

It then analyses whether the combining of these two types of procedures into the
emerging international methodology has led to a thoroughly adequate structure of
international truth ascertainment. It will address the concern frequently raised that
mixing bits and pieces of fundamentally different systems with their own distinct
legal philosophies may create a deformed system.

It further evaluates to what extent the emerging international truth-ascertaining
methodology, essentially based on Western criminal justice methodologies, can in
theory be implemented effectively in non-Western countries with potentially different

views on truth and justice.

Part 111

In Part 11, the efficiency of international criminal justice systems as truth-searching
forums is tested by considering whether the minimum conditions, as set out in Part I,
are met. This part determines how well the international tribunals and courts have

done so far in implementing the theoretical task of ascertaining the truth.

Part 111 examines the truth-searching practice in three international criminal tribunals
and court: the ICTR, the International Criminal Tribunal for the former Yugoslavia
(ICTY) and the International Criminal Court (ICC). It explores the roles of the parties,
participants and judges in ascertaining the truth, the obstacles they face in doing so
and the response which was given, if any, to accommodate these difficulties.
Particular attention is paid to the procedural aspects which have been identified in

Part 1l as potentially problematic in ascertaining the truth.

Part I11 discusses the following subjects:

e Investigations;

12



e Victims and Witnesses;

e Admissibility and evaluation of the evidence.

Part IV
From the analysis in Parts I to Ill, conclusions are drawn regarding the adequacy in
practice of the ascertainment of the truth in the ICTR, ICTY and ICC. To the extent

necessary, suggestions for improvement are made.

Method and Scope of this Research

Part |

Part | discusses theory rather than practice. In exploring the theoretical concepts that
are later tested in practice, Part | principally relies on academic sources. It has
particularly been inspired by the aforementioned debate on the ascertainment of the
truth, as well as a number of scholarly works including Michelle Parlevliet’s
academic article on ‘Considering Truth: Dealing with a Legacy of Gross Human
Rights Violations’.*® Other influential authors exploring the definition of the
ascertainment of the truth and conditions necessary to ascertain the truth efficiently

and fairly include Rorty,*” Koskenniemi,'® and David Becker.*

The theories of Richard Ashby Wilson,® Hannah Arendt** and various other
observers? are referred to in discussing the extent to which courts should get
involved in establishing historical facts. To this effect, the views of practitioners in

international justice are also discussed.

18 parlevliet, Considering Truth, supra note 3.

" R. Rorty, Contingency, lrony, and Solidarity (Cambridge University Press, 1989), 48; R. Rorty,
Obijectivity, Relativism, and Truth. Philosophical Papers Vol. | (Cambridge University Press, 1991),
21-45; Parlevliet, Considering Truth, supra note 3, 6.

8 M. Koskenniemi, Between Impunity and Show Trials, 6 Max Planck Yearbook of United Nations
Law 1 (2002).

9'D. Becker, Confronting the truth of the Erinyes: The illusion of Harmony in the Healing of Trauma,
in T. Borer (Ed), Telling the Truths: Truth Telling and Peace Building in Post-Conflict Societies,
(University of Notre Dame Press, 2006) 231; at 232 he refers to ‘belief rather than scientific proof’,
and 242-243.

% R. Wilson, Judging History: The Historical Record of the International Criminal Tribunal for the
Former Yugoslavia, 27 Human Rights Quarterly 908 (2005), 908-942.

2L H. Arendt, Eichmann in Jerusalem, A Report on the Banality of Evil (Penguin Books, 1994) (first
published in the US by the Viking Press 1963).

“2 See further below, section ‘Scope of the ascertainment of the truth in international justice’.
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Part | further gives due consideration to the manner in which Truth and Reconciliation
Commissions (TRCs) have interpreted their mandate to establish the truth and how
they deal with difficulties in meeting this mandate. This is considered essential
because TRCs and international criminal courts and tribunals are established in
similar circumstances with similar objectives albeit with different types of truth-

ascertaining methodologies.

The scope of the analysis of TRCs is limited. The analysis does not discuss practical
examples — save for a number of limited references — but focuses on theory. The
discussion is primarily aimed at explaining the common objectives of TRCs and
international criminal justice. It points out the limits of any mechanism in meeting
those objectives and emphasises the difficulties of meeting them all at once in the
same procedure. The TRC experience demonstrates that the achievement of these
objectives can be frustrated by seeking to over-achieve as, in particular situations,

these objectives may be in conflict with each other.

Part | also discusses opinions expressed at conferences or in personal interviews by
various participants from NGOs or international criminal courts and tribunals.
Inclusion of such opinions is necessary to analyse the general perceptions of what the

functions of international criminal courts and tribunals are, or should be.

Part 11

Part 11 provides a comparative analysis of common law and civil law criminal justice
systems. The discussion of civil law jurisdictions is based mainly on the Dutch,
French and German criminal justice systems with occasional references to the Italian,
Russian and Belgian systems. Whilst this clearly does not give the overall picture of
all civil law systems, it offers a global picture of the common features among these
various systems. The discussion of common law jurisdictions is based mainly on the
criminal justice system of the United Kingdom (UK), the birth country of common

law. It does not discuss other common law jurisdictions in great detail.

A classification of domestic systems as common law or civil law systems requires
significant generalisations, omissions of important details and oversimplification of

legal complexities. This is all the more so in light of the fact that the analysis is

14



limited to a number of jurisdictions only. Each jurisdiction has features unique to its
own and could form the subject of an entire thesis. In addition, there are debates on
whether the legal systems can and should still be classified as common law or civil

law systems.

Domestic systems continue to evolve. Given the massive expansion of international
relations over the last fifty years, the evolution of domestic systems is a process that is
heavily influenced by cross-border developments. The European Court of Human
Rights, the European Union and international treaties have had significant influence
on European criminal justice systems and led to convergence between the UK
common law and continental civil law criminal justice systems.” Simultaneously,
such European developments influencing the UK system may widen the gaps between
the UK and non-European common law criminal justice systems. In light of such
developments, Richard Frase argues that “the value of global models may become
increasingly limited; the growing complexity and hybridisation of modern criminal
justice systems tend to undercut the simplicity needed for models to serve their

descriptive, explanatory, predictive and normative functions.”**

The impact of international developments on domestic jurisdictions and whether they
should be re-classified as a result, or not classified at all, is a thesis on its own. This
is, however, beyond the scope of this research. A more in depth analysis of the
comparative framework of common law versus civil law and the extent to which it is
still applicable is given by distinct comparative criminal law scholars like Professor
Hans Nijboer, Professor Mireille Delmas-Marty, and Professor Mirjan Damaska.

Their deep and challenging thinking has greatly inspired this thesis.

B M. Delmas-Marty, The ‘Hybridisation’ of Criminal Procedure, in J. Jackson, M. Langer & P. Tillers
(Eds.), Crime, Procedure and Evidence and International Context, Essays in honour of Professor
Mirjan DamasSka, (Hart Publishing, 2008) 251, at 253; M. Delmas-Marty, Procédure Pénale d’Europe
(Dalloz, 1995); C. Brants & S. Field, Convergence in European Criminal Justice, in E. Hondius, De
meerwaarde van de rechtsvergelijking. Opstellen aangeboden aan prof. mr H.U. Jessurun d’Oliveira,
Nederlandse Vereniging voor Rechtsvergelijking, (Deventer: Kluwer, 1999), 179-180; B. Swart & J.
Young, The European Convention on Human Rights and Criminal Justice in the Netherlands and the
UK, in P Fennell, C Harding, N Jorg & B Swart (Eds.) Criminal Justice in Europe: A Comparative
Study (Clarendon Press, 1995).

% R. Frase, Sentencing and Comparative Law Theory, in Jackson, Crime, Procedure and Evidence,
supra note 23, 351, at 369.

15



The following question comes to mind: why does this thesis rely on a comparative

framework whose usefulness is disputed?

Most scholars still use this comparative framework, particularly in discussing
elements of international criminal justice.? Even if such a classification is no longer
justified, it is still used in international criminal justice. The scope and word limit of
this thesis do not permit inclusion of an analysis of Chinese, Sharia or other law
which has little in common with either common law or civil law. The influence of any
such laws on international criminal justice is extremely limited, even if debatably they

should have more impact.

Comparative research can only be done properly within a well-defined framework.
Being fully cognisant of the disparities among individual criminal justice systems
labelled as the same ‘ideal type’ criminal justice system, Damaska has nonetheless
stressed the importance of ‘comparative modelling’. The complex legal world cannot
be understood “without constructing analytical models through which to organise and

interpret the empirical data which bombard our senses.”%

While Paul Roberts defends the continuing relevance and importance of conceptual
analysis and modelling in comparative law, he highlights that “constructing ideal-
typical models should be a starting point, rather than the ultimate destination, of

127

comparative legal analysis. Indeed, domestic jurisdictions are not “blueprints of

procedural ideas”.?

With that in mind, Part Il of this thesis will explore what influence, if any, the two ideal type

methodologies have had on international criminal courts and tribunals. Where necessary, a number of

2 See, for instance, P. Murphy & L. Baddour, International Criminal Law and Common Law Rules of
Evidence and V. Tochilovsky, The Nature and Evolution of the Rules of Procedure and Evidence, in
Khan, Principles of Evidence, in K. Khan, C. Buisman & C. Gosnell (Eds.), Principles of Evidence in
International Criminal Justice (Oxford University Press, 2010). See also P. De Hert, Legal Procedures
at the International Criminal Court in R. Haveman, O. Kavran & J. Nicholls (Eds.), Supranational
Criminal Law: a System Sui Generis (Intersentia, 2003) 79, 93-94.

% p_Roberts, Faces of Justice Adrift? Damaska’s Comparative Method and the Future of Common
Law Evidence, in Jackson, Crime, Procedure and Evidence, supra note 23, at 300, citing Damaska’s
reference to Weber.

*" Ibid, 325.

%8 ). Jackson & M. Langer, Introduction: Damaska and Comparative Law, in Jackson, Crime,
Procedure and Evidence, supra note 23, at 7-8; M. Dama3ka, The Faces of Justice and State Authority:
A Comparative Approach to the Legal Process (Yale University Press, 1986).
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superficial descriptions, in particular of civil law criminal justice systems, will be corrected.
International criminal justice systems frequently refer to ‘common law’ or “civil law’ without being
more specific. They have relied over the years on generalised assumptions about common law or civil

law to justify legal interpretations and modifications.?® These will be addressed.

Common law jurisdictions are also referred to as ‘Anglo-American’, ‘adversarial’,
‘adversary’ and ‘accusatorial’ systems; and civil law jurisdictions as ‘continental
European’, ‘inquisitorial” or ‘non-adversary’ systems.*® This thesis refers to common
law and civil law criminal justice systems only. This is done for simplicity reasons,
but also because the terms ‘common law’ and ‘civil law’ are most value-neutral. To
refer to these two legal families as ‘Anglo-American’ and ‘continental European’
would not do justice to the many other jurisdictions falling under the common law
and civil law nominators. To refer to them as ‘inquisitorial’ and ‘accusatorial’ or
‘adversarial’ would not describe the systems accurately as both ideal types are
accusatorial in the sense of the prosecutor charging the defendant. Also, both have
adversarial proceedings. Civil law criminal proceedings have their roots in
inquisitorial proceedings, but have over the years incorporated many adversarial
features.

Accordingly, DamaSka considers it unfair to continue to brand these systems as
‘inquisitorial’.*! He argues that the traditional classification of criminal legal systems
in ‘inquisitorial” versus ‘accusatorial’ or ‘adversarial’ “does not afford a suitable
conceptual framework within which to study the contrasts between modern
continental and Anglo-American criminal processes”.* Instead, Damaska proposes to
use the terms ‘adversary’ for common law systems versus ‘non-adversary’ for civil

law systems.3* However, even these terms no longer adequately reflect the ideal-type

29 See, for instance Prosecutor v. Tadi¢, T. Ch. I1. Decision on defence motion on hearsay, 1T-94-1-T,
August 1996, para. 13.

% Damaska has qualified the two different families as adversary versus non-adversary systems. See M.
Damaska, Evidentiary Barriers to Conviction and Two Models of Criminal Procedure: A Comparative
Study, 121 U Penn L Rev 506 (1972-73), 562.

*L Ibid, 560-562.

% bid, 555.

* In earlier days, Damaska distinguished three types of criminal procedures: adversarial, inquisitorial,
and reformed inquisitorial criminal procedures. As inquisitorial type procedures are now all
increasingly adversarial, at least in parts, the differences between inquisitorial and reformed
inquisitorial type criminal proceedings have diminished. See Damaska, Evidentiary Barriers, supra
note 30, 562.
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systems. As will be discussed in this thesis, the ‘non-adversary’ systems have become

more ‘adversary’.

Part 111

Part 111 is in part a follow-up of Nancy Combs’ research on international fact-finding
realities and discusses her findings and conclusions. Having carefully scrutinised
Combs’ book on fact-finding without facts, it has become clear to me that there is still
ample room for further research in this area. Indeed, as Combs herself recognises in
her book, her research “is preliminary and [...] much more needs to be done both to

quantify [her] findings and to understand their impact”.>

This thesis is complementary to Combs’ research since it focuses primarily on the
ICC, a court Combs has not discussed in her book. The ICC could not have been part
of her research as it had barely begun. Even today, there are no verdicts yet. However,
a number of confirmation decisions have been rendered. These may reveal whether
the ICC judges apply a rigorous standard of proof or simply accept the prosecution’s
allegations on face value without thoroughly scrutinising the supporting evidence.
Even without verdicts, a number of conclusions can already be drawn on the basis of
the ongoing proceedings, the investigations that have been conducted thus far and the
procedural decisions issued by different Pre-Trial and Trial Chambers. In addition,
while ICTY and ICTR will soon close down, the ICC represents the future. The ICC
will continue to ascertain the truth, likely facing fact-finding difficulties resembling
those experienced by the ICTY and ICTR. This is precisely why this research
principally examines the ICC proceedings.

In so doing, it analyses the truth-ascertaining obstacles that have occurred in the
ICTY and ICTR. Combs does not include the ICTY in her analysis. The ICTY is
ascertaining facts relating to a European rather than a non-Western conflict and deals
with Western witnesses. Combs therefore assumes that the ICTY is not faced with the
same number of fact-finding impediments as she has identified in the ICTR, SCSL
and East Timor Special Panels. In addition, until now, the ICC is dealing exclusively
with African situations. Accordingly, Combs asserts that it is likely that the ICC will

% Combs, Fact-Finding Without Facts, supra note 6, 366.
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face similar fact-finding problems to those experienced by the ICTR, SCSL and East
Timor Panels, even if the ICTY is not as problematic. These are her reasons for
leaving the ICTY out of her research.®® She has been criticised for failing to include
the ICTY, which according to Professor Paul Roberts renders her research flawed.>®

This thesis reviews the assumption that the ICTY is not affected by fact-finding
impediments in the same fashion as the ICTR, SCSL and East Timor Special Panels.
Accordingly, it compares the fact-finding practice of the ICTR with that of the ICTY
and determines whether they differ greatly. It is to be expected that the ICC will not
continue to deal exclusively with African conflicts but may at some point deal with a
conflict zone in a Western sector. Accordingly, the realities of ascertaining the truth in
the ICTY and ICTR are both relevant to the ongoing ascertainment of the truth in the
ICC.

Combs has already extensively discussed the practice of the ICTR. However, it is still
worthwhile discussing this practice as part of this thesis because significant judgments
(Government | and 11, Bagosora & Nsengiyumva Appeal Judgment, Military Il) have
been passed since she wrote her book. These may alter her conclusions. This project
includes an analysis of these recent judgments with the aim to determine whether
there has been any change of approach to ascertaining the truth over the course of

time.

Contrary to Combs’ book, this research does not refer to fact-finding, but rather to the
ascertainment of, or search for the truth. Conceptually, ascertaining the truth differs
from ascertaining the facts as becomes clear in Part I. In addition, this research
refrains from using the terms ‘fact-finding’ or ‘truth-finding’ notwithstanding that
these are commonly accepted terms used frequently by scholars.*” Former judge in
the United States and critical legal philosopher, Jerome Frank, points out that “finding
facts” is a misleading term. In his view, facts “found” in the court are not ready-made

“data” waiting somewhere to be found by the court. Frank argues that it is more

% Ibid, 5.

% Observations of Professor Paul Roberts, one of the speakers at the Dublin Conference, supra note 13.
%7 For instance H. Friman, The International Criminal Court and Participation of Victims: A Third
Party to the Proceedings?, 22 Leiden Journal of International Law 485 (2009) 485-500; W.
Schomburg, Truth-Finding in the International Courtroom: The ad-hoc Tribunals for the former
Yugoslavia (ICTY) and Rwanda (ICTR), Lecture Outline, Utrecht 29 March 2008.
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appropriate to say that the court creates the facts on the basis of its subjective
perceptions of the witnesses’ stories.*® The same reasoning applies to the truth. As is
discussed in Part I, it queries whether the truth can be found or whether it must be
constructed. Accordingly, the terms ‘truth-finding’ and ‘fact-finding’ are avoided in
this thesis.

In discussing the obstacles to ascertaining the truth in international criminal justice, |
rely on my extensive (over a decade) personal experience and observation in
conducting investigations in war-affected areas as well as employment at various
international criminal courts and tribunals. Having interned for the ICTY Office of the
Prosecutor and participated in the defence of several accused before the ICTR, ICTY,
SCSL and ICC, | observed on a daily basis in the courtroom as well as the field,
everyone’s struggle to ascertain the factual allegations accurately and efficiently. |
conducted investigations in the Democratic Republic of Congo (DRC), Sierra Leone,
Rwanda, Kenya and Kosovo with the aim to collect evidence and interview potential

witnesses.

While being there, 1 also conducted interviews with members of the local
communities concerning their expectations of international justice and their

perspectives on the truth regarding the conflict through which they had lived.

In and outside Rwanda, | have spoken to at least 200 Rwandan male and female
adults of both ethnic groups (although more Hutu than Tutsi) about their perceptions
on ICTR justice. In the DRC, | have had similar discussions on ICC justice with at
least 100 Congolese of various ethnic groups including Hema, Ngiti and Nande. The
interviewees were predominantly men in their twenties or older. I also spoke to about

15 prisoners in DRC and Rwanda.

In Kosovo, | have spoken to approximately 25 male Kosovar Albanians about ICTY
justice. Women were less forward in DRC and Kosovo. In addition, I have spoken to
ICTY colleagues from the former Yugoslavia mainly of Serb ethnicity. These
discussions were mostly informal conducted in French, Swahili or English. In

% ). Frank, Courts on Trial, Myth and Reality in American Justice (Princeton University Press, 1973)
23-24.
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Kosovo, I relied on a translator. The people | interviewed were aware of my role in
defence, which may have affected their answers. It is possible that their answers
would have been different had | worked for the Prosecution, or had no affiliation with
international justice. This is, of course, a problem that any socio-legal researcher, or

investigator is facing.

Part Il is therefore largely based on primary sources and inspired by my personal
experiences in the field and in international courtrooms. My discussions are also

based on the experience of other practitioners in international criminal justice.

In addition, | have reviewed all ICTY and ICTR Appeals and Trial Judgments
through to the end of 2011. I have also reviewed all ICC Confirmation Decisions until
23 January 2012. Where necessary, | have studied the transcripts to review the
testimonies of witnesses or legal debates. | have also examined many motions, briefs
and decisions. In doing so, | have drawn a number of conclusions concerning the
accuracy and efficiency of the ascertainment of the facts. The review of the case law

was particularly important for writing the chapter on the evaluation of the evidence.

Any socio-legal researcher seeking to assess the credibility of witnesses or the
reliability of their testimonies by reading the transcripts is faced with significant
limitations. Unless a researcher has witnessed the testimony of a witness in court, it is
difficult to make an assessment of the weight it should be given. A researcher
attempting to do so essentially wears the hat of a judge without having had the

opportunity of observing the witnesses.3?

Combs has, however, demonstrated that significant inferences can be drawn from the
transcripts and detailed judgments rendered by the Trial and Appeals Chambers. For
instance, the coherence and consistency in approach can be assessed. In cases where
previous written witness statements are accessible to the public, it is possible to
compare these statements with the witnesses’ viva voce testimonies and consider

whether they contradict each other. Regrettably, large parts of the transcripts and

% At the Dublin Conference, supra note 13, Justice Doherty expressed criticism of Nancy Combs for
drawing conclusions on the basis of the transcripts without having observed the live testimonies on
which the conclusions were based.
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witness statements are confidential and thus not accessible to the public.

In conducting this research, | have faced such limitations, save in the ICTR case of
Bagosora et al and the ICTY cases of Kupreskic et al, Limaj et al and Haragija where
I was a direct observer. | was, however, a party to the proceedings, and may thus be
perceived as partial. In addition, | cannot make use of confidential material to which |

have been privy.

This research, therefore, limits itself to making observations on how the judges go
about evaluating the evidence without drawing conclusions on whether it was fair to
convict or acquit an accused in a particular case. This research is confined to
analysing the quality of the evidence produced by the parties, the Chambers’ approach
to certain categories of witnesses, whether defence and prosecution witnesses are
treated in the same fashion, whether Chambers have been consistent, and whether

there has been a change in approach over time.

As a complement to the research of primary sources and jurisprudence, this thesis is
based on academic literature and addresses the scholarly debate that has arisen in
relation to the practical realities of the ascertainment of the truth in international

courts and tribunals.

PART IV
Part IV draws conclusions on the basis of the research in previous parts.

As Clark rightly observed, in conducting empirical research relating to international
criminal justice, “self-reflection and recognition that our own “aspirations are often
taken for empirical facts” are (...) important components of impact assessment.*’

Therefore, 1 am not offering conclusive answers, but rather material to ponder.

03, Clark, Transitional Justice, Truth and Reconciliation: An Under-Explored Relationship, 11
International Criminal Law Review 241 (2011).
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PART |
MEANING AND SCOPE OF
ASCERTAINMENT OF THE TRUTH

23



Identified Objectives of International Criminal Courts and Tribunals

International criminal justice systems are set up in post conflict situations, or
sometimes even during an ongoing conflict. They are often established in respect to
States in transition where domestic criminal justice may be inadequate due to a
variety of factors: massive scale of atrocities committed in the course of the conflict,
the collapse of the domestic legal infrastructure, and/or its inability to conduct trials in
a neutral and fair fashion. When a conflict is still fresh, the applicable domestic legal
system is often unwilling or unable to address past atrocities.**

Indeed, the climate in a post-conflict society is often politicized with many unhealed
wounds. A domestic judicial system in this context may not be suited to deliver
impartial justice.*? Post-conflict societies have a plethora of problems and require a
significant transitional period to rebuild. This rebuilding is not limited to physical
infrastructure but also includes psychological rebuilding necessary to deal with
communal trauma. It is during this period that international criminal justice systems
step in to offer a helping hand and deliver ‘transitional justice’.*® Whilst the ICTY
and ICTR can enter in even in situations where the domestic State itself is willing to
deal with criminal investigations and prosecutions, the ICC only has jurisdiction
where a domestic State is unable or unwilling to initiate genuine criminal

investigations.**

13, Llewellyn, Restorative Justice in Transitions and Beyond, The Justice Potential of Truth-Telling
Mechanisms for Post-Peace Accord Societies, in Borer, Telling the Truths, supra note 40, 90. See also
M. Latimer, Enforcing Human Rights Through International Criminal Law, in M. Lattimer & P. Sands,
Justice for Crimes Against Humanity (Hart Publishing, 2003) 387, 394-400, describing the difficulties
and challenges faced by post-conflict societies.

“2 Wilson, Judging History, supra note 20, 919: According to Wilson, post-conflict governments often
“selectively filter the past to invent a new official history and to construct a new vision of the nation.
These regimes manufacture legitimacy internally to defuse and delegitimate political opponents, and
externally to assert the government’s human rights credentials to the international community. They
attempt to create a new shared ‘collective memory’.”; Arendt, Eichmann in Jerusalem, supra note 21,
270-272. See also S. Cohen, State Crimes of Previous Regimes: Knowledge, Accountability, and the
Policing of the Past, 20(1) Law and Social Inquiry 7 (1995), 18, 14-15. See also Burying Myths,
Uncovering Truth, The Economist, 12 March 2010, available at <http://www.other-
news.info/2010/03/burying-myths-uncovering-truth/#more-3311>, last accessed December 2011.

*® Transitional justice has been described as “the task of doing justice in the time period following the
end of a conflict or repressive rule, during which a new peaceful, stable and democratic society is being
established.” (see: Jennifer J. Llewellyn, supra note 41, in Borer, Telling the Truths, supra note 40, 83)
Transitional justice can be rendered by international or domestic criminal courts, commissions of
inquiry, referred to as Truth and Reconciliation Commissions (“TRCs”), or other mechanisms allowing
redress for victims. See further Koskenniemi, Between Impunity and Show Trials, supra note 18, 9-12.
#1998 Rome Statute of the International Criminal Court, 2187 UNTS 3, Art. 17(1)(a). The question as
to whether the ability to conduct trials requires the ability to do so fairly must still be answered in light

24



International criminal courts are set up principally with the purpose of prosecuting
and, if found guilty, punishing those responsible for the commission of serious
violations of international humanitarian law.*®> This is considered necessary to pay
tribute to the victims and to end impunity for such crimes with the aim to deter
potential future perpetrators from doing the same. Bassiouni pointed out that these
crimes are so serious that they affect mankind as a whole and the only way to work
towards prevention of their recurrence is to send out a clear message to future

dictators that they will have to answer for their deeds.*

The ICC has explicitly acknowledged the right to justice for victims, which was
defined as follows: “victims’ interests in the identification, prosecution and
punishment of those who have victimized them by preventing their impunity. When
the right to justice is to be satisfied through criminal proceedings, victims have a
central interest in the outcome of such proceedings leading to the identification,
prosecution and punishment of those who have victimised them. Accordingly, victims
have a personal and core interest in the determination of guilt or innocence of the

persons charged.”*’

of the Prosecutor’s invitation to the Libyan highest authorities to challenge the admissibility of the case
of Saif Gaddafi before the ICC. See: Situation in the Libyan Arab Jamahiriya in the Case of the
Prosecutor v. Saif Al Islam Gaddafi and Abdullah al Senussi, Public Prosecution’s Submissions on the
Prosecutor’s recent trip to Libya, ICC-01/11-01/11-31, 25 November 2011.

“* UN Doc. S/IRES/808, 22 February 1993 (Resolution establishing the ICTY); UN Doc. S/RES/955, 8
November 1994 (Resolution establishing the ICTR); Preamble of the Rome Statute, supra note 44.

“® M. Cherif Bassiouni, Searching for Peace and Achieving Justice: The Need for Accountability, 59(4)
Law and Contemporary Problems 9 (1996), 9-28; M. Cherif Bassiouni, International Crimes: Jus
Cogens and Obligatio Erga Omnes, 59(4) Law & Contemp. Probs. 63 (1996), 63-74. See also Karl
Jaspers who suggested this already in 1963, in ‘Lebensfragen der deutschen Politik’, referred to by
Arendt in Eichmann in Jerusalem, supra note 21, 269-270. See further M. Drumbl, Atrocity,
Punishment and International Law, (Cambridge University Press, 2007), 60-63; On identifying
retribution and deterrence as the main purposes of international criminal justice, see R. Amoussouga,
ICTR Spokesperson, Strong Message to Africa’s Leaders and Warlords, ICTR Newsletter, March
2008, available at <http://69.94.11.53/English/newsletter/mar08/mar08.pdf>, last accessed 2008.

*" Prosecutor v. Katanga & Ngudjolo, P. T. Ch. Public Urgent Decision on the Set of Procedural Rights
Attached to Procedural Status of Victim at the Pre-Trial Stage of the Case, ICC-01/04-01/07-474, 13
May 2008, paras. 39-42, footnote 102; Prosecutor v. Katanga & Ngudjolo, Confirmation of Charges
Hearing - Open Session, Opening Statement by Mr. Gilissen, 1CC-01/04-01/07-T-38-ENG ET, page
45, lines 8-13 (“With the Court and the participants, we contribute — and | believe this firmly — we
represent hope, the hope for justice, the hope in justice. You can believe me, on the ground there is a
burning thirst for justice. They need justice, which is necessary, because the justice that they wish for is
one of the conditions for the return to real peace on the ground™). See also the opening statement of
Ms. Bapita, another victim representative, at page 52 lines 1-7: “The victims want you to know that
they are thirsting for justice. This is the first time that they can speak out. Five years later, can you
imagine what they have had to deal with over the last five years, how they crave for justice? And to
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The prosecution of the perpetrators of serious violations of international humanitarian
law is further believed to be necessary to restore and maintain international peace and
security. In respect of the ICTR and ICTY, the Security Council used its powers
under Chapter VII of the Charter of the United Nations, to adopt military and non-
military measures deemed appropriate to maintain or restore international peace and

security.*®

These objectives correspond with the ICTY’s First Annual Report, which notes that
the mandate of the Tribunal is “to do justice, to deter further crimes and to contribute
to the restoration and the maintenance of peace”.*® Similarly, the Humanitarian Law
Centre and other human rights organisations in the former Yugoslavia embraced the
establishment of the ICTY because it constituted an effort to resist the culture of
impunity in the former Yugoslavia, as well as stop the violence by fighting this

impunity.*

The ICTR Resolution refers to an additional objective, namely, its contribution to the

process of national reconciliation.* The ICTY Resolution, on the other hand, does not

that end, they hope that at the wake of this hearing the charges against these suspects will be
confirmed. They also that they will not be victimised anew, be it by individuals or by institutions.”

“8 It can do so by virtue of Art. 39 of Chapter V11 of the 1945 Charter of the United Nations, 892 UNTS
119, which provides that:

“The Security Council shall determine the existence of any threat to peace, breach of peace, or act of
aggression and shall make recommendations, or decide what measures shall be taken in accordance
with Articles 41 and 42, to maintain or restore international peace and security.”

* M. Cherif Bassiouni, Crimes against humanity in International Criminal Law, ed. Kluwer Law
International (The Hague/London/Boston, 1999 2™ ed), page 236. This corresponds with the view
expressed by Mr. Joinet in the ICTY contempt case against Florence Hartmann, holding that one of the
purposes of international criminal justice is to set an example in order to prevent persons in the future
from committing massive human rights violations. See Prosecutor v. Hartmann, 1T-02-54-R77.5-T, T.
16 June 2009, page 288.

%0 prosecutor v. Hartmann, 1T-02-54-R77.5-T, T. 17 June 2009, pages 383-384 (per Ms Kandic). See
also Michael Mansfield who cited Martin Luther King’s famous phrase “There can be no peace without
Justice” in the context of the bloody Sunday inquiry. See: Expensive, but justice must be done, Article
published in The Independent, 13 June 2010.

>1 UN Doc. S/RES/955, 8 November 1994. Concerns have been expressed about these objectives. They
make no reference to principles of due process, which, according to Howard Morisson, former defence
attorney at the ICTY and ICTR, suggests that the political agenda at the time of drafting did not
prioritise defence issues. See H. Morrison, International Criminal Tribunals, Counsel, June 2001, 14-
17, at 14. See also, L. Hammond, Professor, University of Texas, statement before the United States
House of Representatives International Relations Committee, 28 February 2002, expressing concern
about the objective to restore peace: “From the beginning ... the ICTY was established to carry out a
specific political purpose: to restore peace. ... There may be nothing wrong with this purpose, but it is
not one that should guide a court that exists to assure just trials. There is no hint of any presumption of
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explicitly refer to reconciliation as an objective,® but a number of judgments have
nonetheless referred to such an objective. For instance, in Deronjic, the Chamber held
that “[t]ruth and justice should also foster a sense of reconciliation between different
ethnic groups within the countries ... of the former Yugoslavia”.>® In Erdemovic, the
Trial Chamber stated that efforts to end impunity ‘would contribute to appeasement
and give the chance to the people who were solely afflicted to mourn those among

them who had been unjustly killed.”**

Similar objectives are set out in the Preamble of the Rome Statute, stating that,
“during this century millions of children, women and men have been victims of
unimaginable atrocities that deeply shock the conscience of humanity”. Such grave
crimes “threaten the peace, security and well-being of the world” and concern the
international community as a whole “and must not go unpunished”. Their “effective
prosecution must be ensured ... to put an end to impunity for the perpetrators of these

crimes and thus to contribute to the prevention of such crimes”.>

There is no explicit reference to reconciliation. However, it is regularly suggested that
“peace, security and well-being of the world” can only be achieved if former

opponents are reconciled in a new stable order.>®

The ICC recognises an additional objective of international criminal justice, that is, to

give a voice to victims through participation in the proceedings and offer them a

innocence, or of the possibility that persons brought before the Tribunal might not be “responsible for
serious violations” of law.... [T]here exists an always present pressure to gain convictions.”

52 UN Doc. S/IRES/808, 22 February 1993.

53 Prosecutor v. Deronji¢, T. Ch. Judgment on sentence, 1T-02-61-T, 30 March 2004, para. 133.

% Sentencing Judgment, 1T-96-22-T, 29 November 1996, para. 65. See also J. Temminck Tuinstra,
Defence Counsel in International Criminal Law (T.M.C. Asser Press, 2009), footnote 141, where
question marks are raised about the goal of retribution at the ICTR.

% Preamble of the Rome Statute, supra note 44; text of the Rome Statute circulated as document
A/CONF.183/9 of 17 July 1998 and corrected by procés-verbaux of 10 November 1998, 12 July 1999,
30 November 1999, 8 May 2000, 17 January 2001 and 16 January 2002. The Statute entered into force
on 1 July 2002. See also R. Goldstone & N. Fritz, In the Interests of Justice” and Independent
Referral: The ICC Prosecutor’s Unprecedented Powers, 13 Leiden Journal of International Law 655
(2000), 656. See also: Jugde Kirsch, who is optimistic about preventive function of ICC at:
http://wwwold.icc-cpi.int/library/about/newsletter/16/en_01.html

% J. Bolton, The Global Prosecutors: Hunting War Criminals in the name of Utopia, 78 Foreign
Affairs 157 (1999), 657-658. See also S. de Gurmendi, The Role of the International Prosecutor, in R.
Lee (Ed.), The International Criminal Court: Elements of Crimes and Rules of Procedure and Evidence
(Transnational Publishers Inc., 2001) 175, at 181.
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forum of redress for their losses.®” This function does not exist in the ICTY and ICTR
where victims have a voice only if they testify. However, each of these international
tribunals and court intend to offer victims a forum where they can tell their truth in an
officially sanctioned forum.>® This “truth-telling” function of international courtrooms
aims to “break their silence” and so instil in them “a sense of empowerment and
control”.*® Whilst the international tribunals and court were not established to serve as
therapeutic centres for victims, Doak argues that, to the extent possible, they should
“maximize their healing potential and minimise their harming potential”.®® Safferling,
on the other hand, is of the viewpoint that any healing objective would overstrain the

system and should, therefore, be dealt with by TRCs.®

In summary, the acknowledged primary purpose of international criminal justice is
the punishment of alleged perpetrators of international humanitarian law with the
additional aims to

(1) put an end to impunity;

(2) do justice to the victims and give them a voice, as well as a forum;

(3) deter any potential future perpetrators from doing the same;

(4) restore and maintain the international peace and security;

(5) reconcile former enemy fighters.

Achievability of the Identified Objectives
These objectives are both retributive and restorative in nature. They resemble the

1. Bonomy, The Reality of Conducting A War Crimes Trial, 5 Journal of International Criminal
Justice 348 (2007), 4; Fiona McKay, Civil Reparation in National Courts for Victims of Human Rights
Abuse, in Lattimer & Sands, Justice for Crimes Against Humanity, supra note 41, 283, at 285; L.
Francis & J. Francis, International Criminal Courts, the Rule of Law, and the Prevention of Harm:
Building Justice in Times of Injustice, in L. May & Z. Hoskins (Eds.), International Criminal Law and
Philosophy (Cambridge University Press, 2010) 58, 70-71.

% p. Akhavan, Justice in The Hague, Peace in the Former Yugoslavia? A Commentary on the United
Nations War Crimes Tribunal, 20 Human Rights Quarterly 737 (1998), 737-816.

** M. Minow, Between Vengeance and Forgiveness: Facing History After Genocide and Mass Violence
(Boston: Beacon Press 1998), 66; See also J. Doak, The Therapeutic Dimension of Transitional
Justice: Emotional Repair and Victim Satisfaction in International Trials and Truth Commissions, 11
International Criminal Law Review 263 (2011), 270-271; See also, as Debra L. DeLaet put it, in light
of the purpose of healing, “truth telling needs to be conceived as a process emphasizing the need of
survivors to tell their stories, to be listened to, and to have their experiences validated, rather than as a
means to an end in which the truth is primarily a product intended to serve as an authoritative record of
atrocity or as a basis for punishing the guilty.”; D. DeLaet, Gender Justice, A Gendered Assessment of
Truth-Telling Mechanisms, in Borer, Telling the Truths, supra note 40.

® Doak, The Therapeutic Dimension of Transitional Justice, supra note 59, at 291.

¢, Safferling, The Role of the Victim in the Criminal Process — A Paradigm Shift in National
German and International Law? International Criminal Law Review 11 (2011) 183-215.
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objectives of Truth and Reconciliation Commissions (“TRCs”), which similar to
international courts seek to reconstruct facts.®” However, international criminal
procedures differ from TRC procedures in that the latter do not involve criminal
prosecutions. In addition, they often grant amnesty to some or all of the identified
perpetrators.®® TRCs focus on producing a report containing an official version of
events. By contrast, the focus of international criminal justice is on the fair and
efficient identification and accountability of the perpetrators of massive human rights

violations. Its primary purpose is therefore retributive.®*

It is, however, often assumed that the identified restorative objectives in international
tribunals will be met by holding individuals accountable for their deeds.®® Indeed,
there is great optimism as to how much international tribunals and courts can
achieve.®® As Klabbers phrases it, “we have all fallen under the spell of international

criminal law and the beauty of bringing an end to the culture of impunity.”®’

82 Koskenniemi, Between Impunity and Show Trials, supra note 18, 9-12; Llewellyn, Restorative
Justice in Transitions and Beyond, supra note 41, 91, 93-95.

8% General or blanket amnesty, which is also referred to as amnesia, was granted in many countries in
South America, imposed by former regimes. In South Africa, blanket amnesty was rejected; amnesty
was given on an individual basis only. See W. Haubrich, Wahrheitskommissionen, dargestellt an den
Beispielen von El Salvador, Guatemala und Sudafrika, Verlag Mainz, Wissenschaftsverlag, Aachen, 1.
Auflage 10 (2003) 199-245. In some TRCs the names of the identified perpetrators are not published.
See also: Llewellyn, Restorative Justice in Transitions and Beyond, in: Borer, Telling the Truths, supra
note 40, 83 at 85-87. See also W. Haubrich, Truth Commissions Compared: El Salvador, South Africa
and Guatemala, The George Washington University Law School, Public International Law Seminar,
Washington, 28 April 1997. Some observers are critical to the granting of amnesty. However, this may
be a necessary measure to ensure future peace where stability can only be assured with the cooperation
of former belligerents and other parties potentially connected to past wrongdoing. See Llewellyn,
Restorative Justice in Transitions and Beyond, supra note 41, 85-87.

% M.B. Dembour & E. Haslam, Silencing Hearing? Victim-Witnesses at War Crimes Trials, 15
European Journal of International Law 151 (2004), at 152.

% T Waters, [Redacted]: Writing and Reconciling in the Shadow of Secrecy at a War Crimes Tribunal,
draft paper published in materials for The ICTR Legacy from the Defence Perspective, Conference held
in Brussels, Belgium, 24 May 2010, Part I. See also: “Bringing Justice to the Former Yugoslavia — The
Tribunal’s Core Achievements,” (ICTY website: http://www.un.org/icty/glance/index.htm); M. Scharf
& W. Schabas, Slobodan Milosevic on Trial: A Companion (Continuum, 2002), 97-98; R. Kerr, Peace
through Justice? The International Criminal Tribunal for the Former Yugoslavia, 7 Southeast
European and Black Sea Studies 379 (2007). It is similarly often assumed that a TRC enquiry or
international criminal trial will impact favourably on the peace and stability in a country and contribute
to reconciliation. See for instance A. Allan & M. Allan, The South African Truth and Reconciliation
Commission as a Therapeutic Tool, 18 Behavioural Sciences and the Law 474 (2000).

6 p, Akhavan, The International Criminal Court in Context: Mediating the Global and Local in the
Age of Accountability, 97 American Journal of International Law 712 (2003), 712.

67", Klabbers, Just Revenge? The Deterrence Argument in International Criminal Law, 12 Finish
Yearbook International Law 249 (2001), 250. For similar observations, see F. Megret, Three Dangers
for the International Criminal Court: A Critical Look at a Consensual Project, 12 Finish Yearbook
International Law 193 (2001), 201.
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Empirical research is, however, lacking to conclude whether this is indeed the case.
Such assertions are frequently based on mere speculations.®® Wishful thinking is often
equated with empirical evidence. Amongst other scholars, Debra L. DelLaet holds that
such assumptions are based on “idealistic aspiration rather than a concrete reflection
on the actual records of trials and truth commissions as truth-telling mechanisms”.*®
In reality, the impact of truth-telling mechanisms on any of these concepts may be
exaggerated.”® Drumbl suggests that such exaggeration stems from a blind faith in
international tribunals and courts without giving due weight to the complexity of the
situations in which they operate.”* As Doak puts it, “transitional justice is not magic
bullet”.” It has even been argued that the impact of international justice is counter-
productive.”® In any event, the impact is far less understood than the mechanics of
truth-telling processes.”* This lack of understanding is increased by the fact that
concepts such as peace, justice and reconciliation are abstract, ambiguous and

disputed.”

It is impossible to verify whether the goals are achievable and have been achieved

% ). Clark, Transitional Justice, Truth and Reconciliation: An Under-Explored Relationship, 11
International Criminal Law Review 241(2011), 243-244.

% Debra L. DeLaet: Gender Justice, A Gendered Assessment of Truth-Telling Mechanisms, in Borer,
Telling the Truths, supra note 40, 151 at 169; also see Becker, Confronting the Truth of the Erinyes,
supra note 19: at 232 he refers to ‘belief rather than scientific proof’, and 242-243. See also B.
Hamber, “Nunca Mas” and the Politics of Person: Can Truth Telling Prevent the Recurrence of
Violence? in Borer, Telling the Truths, supra note 40, 207 at 211.

" For instance, the TRC of South Africa has been criticized for not having achieved reconciliation. The
TRC responded to this criticism by emphasizing that reconciliation is a process, truth is the road to
reconciliation, not the end; the TRC is only part of the journey toward reconciliation. See Truth and
Reconciliation Commission of South Africa, Report (Juta Press, 1998), Vol. 5, Chapters 5, 8, page 97.
See further Becker, Confronting the Truth of the Erinyes, supra note 19, at 233, where he states that
“confusion about such concepts as truth, justice, trauma, and healing lead to false expectations by both
victims and society about the nature of reconciliation and the extent of reparation possible in the
aftermath of human-made disasters”. See also Ambos, pointing out that, for instance, the international
criminal tribunals are still too new to know whether they will have a deterrent effect. But realistically,
given that the powers of functions of international tribunals are limited, their objectives and goals are
also limited: K. Ambos, Crimes Against Humanity and the International Criminal Court, in L. Sadat
(Ed.), Forging a Convention on Crimes Against Humanity (Cambridge University Press, 2011) 297.

> Drumbl, Atrocity, supra note 46, 9-10.

2 Doak, The Therapeutic Dimension of Transitional Justice, supra note 59, 264. See also Francis &
Francis, International Criminal Courts, supra note 57, 70-71, raising doubt as to whether deterrence
can be achieved.

"® C. Eisnaugle, An International ‘Truth-Commission’: Utilizing Restorative Justice as an Alternative
to Retribution, 36 Vanderbilt Journal of Transnational Law (2003) 209, 233.

™ D. Becker, Cross-National Comparative Analysis, in H. van der Merwe, V. Baxter & A. Chapman
(Eds), Assessing the Impact of Transitional Justice: Challenges for Empirical Research (2009) 51.

5 D. Chuter, War Crimes, Confronting Atrocity in the Modern World, (Lynne Rienner Publishers Inc,
Ministry of Defence, Colorado 2003), 251; A. Chapman, Approaches to Studying Reconciliation, in
van der Merwe, Assessing the Impact of Transitional Justice, supra note 74, 144 at 144-145; Francis &
Francis, International Criminal Courts, supra note 57, at 60.
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until adequate empirical research is conducted into the impact of international justice
on its goals. Until then, as ICTY Prosecutor Blewitt puts it, “[t]lhe simplified
dichotomy between reconciliation and justice serves academic discourse more than it

accurately describes reality”.”

If expectations are too high or unrealistic, they may have an adverse effect on the
ultimate achievement of international justice. They could actually lead to great
disillusion with international justice itself.”” Rather, expectations must be “informed
and pragmatic”,’® and limited to “what can reasonably be accomplished”.”® The
potential of international tribunals in achieving the identified objectives should be
recognised but not romanticised.®® Only then may international justice make a modest

contribution to the above objectives.®

Some practitioners and observers take it a step further and take the view that
international trials should focus on trying alleged perpetrators only and not get side-
tracked by peripheral issues such as reconciliation. If trials effect reconciliation, then
that may be an asset, but it should not be the focus. Other institutions, such as TRCs,
have been set up with the particular objective of seeking to reconcile former enemies.
International tribunals should not be overly ambitious in trying to achieve the same.?
The validity of this point will be examined in Part 1V.

The Ascertainment of the Truth as an Objective of International Justice

For international tribunals to have the potential to impact positively on any of the
above objectives, their judgments must be perceived as truthful. It is often claimed

e Blewitt, The International Criminal Tribunals for the Former Yugoslavia and Rwanda, in
Lattimer & Sands, Justice for Crimes Against Humanity, supra note 41, 145 at 151.

" Clark, Transitional Justice, Truth and Reconciliation, supra note 68, 244. See also Doak, The
Therapeutic Dimension of Transitional Justice, supra note 59, at 275.

"8 Clark, Transitional Justice, Truth and Reconciliation, supra note 68, 244. See also Drumbl, Atrocity,
supra note 46, 9-10.

& Chuter, War Crimes, supra note 75, 278.

8 Drumbl, Atrocity, supra note 46, 10.

8 C. safferling, The Role of the Victim in the Criminal Process — A Paradigm Shift in National
German and International Law?, supra note 61, 115.

8 See Justice Doherty’s observations at the Dublin Conference, supra note 13. See also: J. Ku & J.
Nzelibe, Do International Tribunals Deter or Exacerbate Humanitarian Atrocities, 84 Washington
University Law Review 777 (2006); E. Stover, The Witnesses: War Crimes and the Promise of Justice
in The Hague, University of Pennsylvania Press (2005).
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that there can be no justice, deterrence, lasting peace or reconciliation without truth.®®
The ascertainment of the truth is therefore the principal objective of TRCs. Truth is

considered a necessary instrument to achieve reconciliation.®

Similarly, NGOs, civil society groups, academic scholars and other observers of
international justice consider the ascertainment of the truth to be one of the core
objectives of international justice. Only if the truth is established in international
justice will the unspeakable crimes be uncovered and spoken about: “truth now peace

forever”.®®

In Borer’s view, the purpose of trials and tribunals, arguably, “is the discovery of
facts about past actions and the assignment of blame for these actions. Not only do

trials contribute to justice and the rule of law — important qualities of positive and

8 The revelation of why, how and by whom atrocities were committed is expected “to prevent
impunity, transform social relations and the meaning of past violence, and affect how people will act in
the future.” See Hamber, “Nunca Mas”, supra note 69, 211. See also Koskenniemi, Between Impunity
and Show Trials, supra note 18, 4: “only when the injustice to which a person has been subjected has
been publicly recognised, the conditions for recovering from trauma are present and the dignity of the
victim may be restored. Facing the truth of its past is a necessary condition to enable a wounded
community - a community of perpetrators and victims - to recreate the conditions of viable social life.”
However, there are also observers who are more skeptical about the effect of truth on other objectives.
For instance, at footnote 63 in Borer, Telling the Truths, supra note 40, Borer points out that some
scholars do not agree that uncovering past facts is a necessary condition for, or even a contributing
factor to building a lasting peace. Tristan Anne Borer also holds that truth does not automatically lead
to reconciliation. See T. Borer, Truth Telling as a Peace-Building Activity: A Theoretical Overview, in
Borer, Telling the Truths supra note 40 1, at 30-31, 36; Clark, Transitional Justice, Truth and
Reconciliation, supra note 68, 247. See also K. Asmal, L. Asmal & R. Robert, Reconciliation Through
Truth: A Reckoning of Apartheid’s Criminal Governance (David Philip Publishers, 1996); S. Dwyer,
Reconciliation for Realists, 13 Ethics and International Affairs 82 (1999); Akhavan, Justice in The
Hague, supra note 58, 741; Michael Mansfield, “There can be no justice without truth” in: Expensive,
but justice must be done, Article published in The Independent, 13 June 2010.

8 3. Kurtenbach, Dealing with the Past and Imagining the Future, in L. Reychler & T. Paffenholz
(Eds.), Peace-building: A Field Guide (Lynne Rienner Publishers, 2002), 327; cited in Borer, Truth
Telling as a Peace-Building Activity, supra note 83, 17-18. See also Pasternak,
Wabhrheitskommissionen, supra note 64. However, as noted ibid, there are also scholars who question
the unit of truth and reconciliation.

8 This was the sub-title of Echoes of Genocide: Bosnia 1995-2005, Conference hosted by the Center
for Holocaust and Genocide Studies & Filmtheatre Kriterion, held in The Hague, Netherlands, 25
September 2005. At this Conference, the Commission for Missing Persons observed that “if not for the
ICTY many crimes would not have been registered; for that, the ICTY is a success”. Moreover, in a
leaflet announcing the various speakers at this Conference, the Research and Documentation Centre
(RDC) made the following submission, highlighting the importance of fact recordings:

“We are aware that the search for truth and justice in Bosnhia and Herzegovina in the next few years is
an important precondition for confidence building, reconciliation and long — lasting peace. There are a
lot of facts and stories that should be heard and recorded. | am inviting you to collaborate with the
RDC and bring us any information you have in connection with the crimes committed during war in
Bosnia, and Herzegovina. Victims were not defeated only because they were killed, humiliated, raped,
imprisoned, or forced to leave their homes. The first sign of victim’s final defeat, and in that context, a
criminal’s victory, is the silence about their suffering. Do not allow anyone to keep you silent.”
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sustainable peace — they can also forge a sense of collective memory, thus serving as

a tool of nation building, another quality necessary for fostering sustainable peace”.®

The Resolutions establishing the ICTY and ICTR do not list the ascertainment of the
truth as one of the objectives of these tribunals. Their Statutes also make no reference
to the ascertainment of the truth as an objective of international criminal justice. The
Rules of Procedure and Evidence initially adopted were equally silent on the
ascertainment of the truth as a function of the tribunals.

Notwithstanding this absence of any explicit reference to the ascertainment of the
truth, it has, from the beginning, been clearly and explicitly acknowledged as one of
the objectives of the ICTY and ICTR and has gained importance over time.

During the inter-State debates that preceded the adoption of the Security Council
Resolution to establish the ICTY, Ms. Albright, who represented the United States of
America, stated:®’

The lesson that we are all accountable to international law may have finally taken hold in our
collective memory. This will be no victor’s tribunal. The only victor that will prevail in this
endeavour is the truth.

In a follow-up meeting, she repeated her submission on the importance of the
establishment of the truth and added:®

Truth is the cornerstone of the rule of law, and it will point towards individuals, not peoples, as
perpetrators of war crimes. And it is only the truth that can cleanse the ethnic and religious
hatreds and begin the healing process.

8 Borer, Truth Telling as a Peace-Building Activity, supra note 83, 20-21. Also see M. Osiel, Mass
Atrocity, Collective Memory and the Law (Transaction Publishers, 1997). See also Professor Filip
Reyntjens, researcher of Great Lake District, who considers that the objective of contributing to
reconciliation in Rwanda indicates that the ICTR is meant to be a truth-finding institute although it has
not been greatly successful at achieving either reconciliation or truth. See personal interview with F.
Reyntjens, conducted in Antwerp, Belgium, 20 December 2004.

8 States comments on UN Doc. S/RES/780, 6 October 1992, published in: V. Morris & M. Scharf, An
Insider’s Guide to the International Criminal Tribunal for the Former Yugoslavia, A Documentary
History and Analysis (Volume I1) (Transnational Publishers, 1995) 165 (Ms. Albright, United States of
America) [emphasis added].

8 UN Doc. S/IRES/827, 25 May 1993, Record on Debate on Resolution 827, published in Morris &
Scharf, An Insider’s Guide to the ICTY, ibid, 185 (Ms. Albright, United States of America) [emphasis
added].
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Thus, according to Ms. Albright and other State representatives,® the ascertainment
of the truth was one of the core objectives of the ICTY and the ICTR, established

subsequently.

Many NGOs, academics, international criminal judges, prosecutors and other persons
concerned place similar emphasis on the ascertainment of the truth. For instance, Mr.
Joinet, a retired French judge who has fulfilled a number of human rights positions in
the Council of Europe and United Nations, was called as an expert in the ICTY
contempt case of former ICTY prosecutor Ms Hartmann.® In the course of his
testimony, he held that the ultimate purpose of international criminal justice is

obviously to establish the truth.®*

The Presiding Judge in the ICTY case against Prlic et al stated:

I am a bit like Digenious ~ , who was walking in Athens with a lantern in daylight and he was
asked what he was doing, and he answered, "I'm looking for a human, a human being," I myself
am looking for the truth. I'm the judicial counterpart of this famous person, and I'm looking for
the truth.”*?

# See, inter alia, the submissions of Mr. De Araujo Castro, representative of Brazil:

“.... A cry for justice breaks from every heart, and that cry cannot go unheeded. Brazil favours strong
action to ensure the full ascertainment of the truth about each of the cases of war crimes and crimes
against humanity committed in the territory of the former Yugoslavia. Convinced that effective
prosecution and punishment of the perpetrators of these crimes is a matter of high moral duty, Brazil
supports the establishment of an international criminal tribunal to bring to justice the individuals found
to be responsible for such abominable acts. It is in that spirit that we will vote in favour of the draft
resolution before the Security Council.”[emphasis added]. Published in: Morris & Scharf, An Insider’s
Guide to the ICTY, ibid, 161 (States comments on UN Doc. S/RES/780, 6 October 1992)).

% prosecutor v. Hartmann, IT-02-54-R77.5-T, T. 16 June 2009, 238-242.

%1 See ibid, 292, lines 6-7; also 310 and 316. See also Ms Kandic representing the Humanitarian Law
Centre in the former Yugoslavia, another witness in the Florence Hartmann contempt case, who stated
that one of their objectives was to promote the judicial truth as established by the ICTY in Serbia and
they discussed the evidence underlying the ICTY judgments in great detail. See ibid, 383. See also,
inter alia, Research and Documentation Centre Sarajevo (http://www.idc.org.ba/aboutus.html), Mirsad
Tokaca, President of RDC: Truth Now Peace Forever: “We are aware that the search for truth and
justice in Bosnia and Herzegovina in the next few years is an important precondition for confidence
building, reconciliation and long — lasting peace.” Paper published in leaflet of Echoes of Genocide,
supra note 85. See also Michael Johnson, former Registrar of the War Crimes Chamber in Sarajevo,
and former senior member of the Office of the Prosecutor at the ICTY, noting at the same conference
in response to a clear message from someone in the audience “catch them!”: “You say, ‘catch them!”
But what does that mean? The Tribunals are designed to be slow because ‘catching them’ is a process;
the evidence needs to be carefully presented and evaluated. The Tribunals are not there simply to
‘catch them’ but to establish the truth.”

%2 Prosecutor v. Prli¢ et al, 1T-04-74, T. 10 February 2009, 63, lines 6-10. See also T. 36553, Monday,
9 February 2009 — examination of Stoji¢ defence witness Slobodan BOZIC:

“My colleague from the Bench was saying that there is no trick, when somebody asks a question to
somebody. We're all looking for the truth. We're not trying to trick anyone. The Prosecutor has
documents, and he develops his theory on the basis of these documents, and moreover to trick a former
prosecutor or former judge is very difficult”.
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In the ICTY case against Dronjic, the Chamber recognized that the tribunal is
mandated “to search for and record, as far as possible, the truth of what happened in
the former Yugoslavia”.®® Also, the first ICTR judgement in Akayesu refers to the
ICTR objective “to establish the truth in its judgment”.®* In many other cases before
the ICTY or ICTR, the mandate of ascertaining the truth is relied on in resolving

procedural issues.®

Meanwhile, by amendment of 1 July 1999,%° which two years later was also

" a reference to truth-ascertainment has been

incorporated into the ICTY Rules,’
included in the ICTR Rules of Evidence of Procedure. Rule 90(F)(i) of the ICTY and
ICTR Rules of Procedure and Evidence provides that “[t]he Trial Chamber shall
exercise control over the mode and order of interrogating witnesses and presenting
evidence so as to ... [m]ake the interrogation and presentation effective for the

ascertainment of the truth”.

The ICC goes a step further than the ad hoc international criminal tribunals in
explicitly recognising a truth-ascertaining function in its Statute. In contrast to the
ICTY and ICTR Statutes, the ICC Statute embodies an explicit duty on the Prosecutor
and Chambers to establish the truth. Pursuant to Article 54(1)(a) of the Rome Statute,
the Prosecutor shall “[i]n order to establish the truth, extend the investigation to cover

all facts and evidence relevant to an assessment of whether there is criminal

% Prosecutor v. Deronji¢, T. Ch. Judgment on sentence, 1T-02-61-T, 30 March 2004, para. 133.
% Prosecutor v. Akayesu, T. Ch. I. Judgment, ICTR-95-4-T, 2 September 1998, para. 131.
% See for instance, Prosecutor v. Kupreskié¢, T. Ch. 11. Decision on communication between the parties

and their witnesses, 1T-95-16-T, 21 September 1998, para. (ii); Prosecutor v. Ndindiliyimana et al, T.
Ch. Il. Decision on defence motions alleging violation of the prosecutor’s disclosure obligations
pursuant to Rule 68, ICTR-00-56-T, 22 September 2008, para. 61 and conclusion; Prosecutor v
Popovi¢ et al, A. Ch. Decision on appeal against decision on impeachment of a party’s own witness,
IT-05-88-A, 1 February 2008 para. 24; Prosecutor v. Limaj et al, T. Ch. Il. Decision on prosecution’s
third motion for provisional admission of written evidence in lieu of viva voce testimony pursuant to
rule 92bis, 1T-03-66-T, 9 March 2005, para. 4; Prosecutor v. Stakié¢, 1T-97-24-PT (Transcript) 25
November 2002, page 9437; See further R. May & M. Wierda, Trends in International Criminal
Evidence: Nuremberg, Tokyo, The Hague, and Arusha, 37(3) Columbia Journal of Transnational Law
725 (1998), 745; C. Buisman, Evidence before International Criminal Courts and Tribunals, in 1.
Bantekas, International Criminal Law (4™ Ed) (Hart Publishing, 2010), 473.

% http://69.94.11.53/ENGLISH/rules/010799/6.htm.
°" By amendment of 12 April 2001, which came into effect on 4 May 2001 (1T/32/Rev. 20), available
at <http://www.icty.org/x/file/Legal%20Library/Rules_procedure_evidence/IT032_rev20_en.pdf>.
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responsibility under this Statute, and, in doing so, investigate incriminating and

exonerating circumstances equally”.

Article 69(3) of the Rome Statute further states that “[t]he Court shall have the
authority to request the submission of all evidence that it considers necessary for the
determination of the truth”. In addition, a similar provision as ICTY/ICTR Rule
90(F)(i) has been incorporated in the ICC Rules. According to ICC Rule 43(a), the
Presiding Judge, in consultation with the other members of the Chamber, “shall
determine the mode and order of questioning witnesses and presenting evidence so as
to: (a) Make the questioning of witnesses and the presentation of evidence fair and

effective for the determination of the truth”.

The ICC Chambers also ruled that their task is to establish the truth. They make a
distinction between Pre-Trial Chambers and Trial Chambers. Pre-Trial Chambers
consider whether there are substantial grounds to believe that a suspect is guilty as
charged pursuant to Article 61(7) of the ICC Statute. Trial Chambers consider
whether there is no reasonable doubt that the accused is guilty as charged. Given the
difference in standards, it has been held that the Pre-Trial Chamber is not a truth-
finder, whilst the Trial Chamber is.*® The truth in relation to the guilt of the defendant
is not yet determined during the confirmation of the charges proceedings, but only

during the trial itself.*°

The ICC judges and the parties refer to establishing the truth almost on a daily basis.
ICC judges have stated on numerous occasions that the Chamber’s mission is to
manifest the truth.'® The truth provides the basis for questions from the bench to
witnesses. In addition, the truth determines whether victim participants can ask a

particular question to a witness,'® or whether evidence of which the defence had

% Prosecutor v. Katanga & Ngudjolo, Public Urgent Decision on the Set of Procedural Rights
Attached to Procedural Status of Victim at the Pre-Trial Stage of the Case, ICC-01/04-01/07-474, 13
May 2008, para 55; also Prosecutor v. Katanga & Ngudjolo, Decision on the confirmation of charges,
ICC-01/04-01/07-717, 30 September 2008, paras. 109-110.

% prosecutor v. Katanga & Ngudjolo, Decision on the confirmation of charges, ICC-01/04-01/07-717,
30 September 2008, paras. 112-113.

1% prosecutor v. Katanga & Ngudjolo, ICC-01/04-01/07, T. 8 June 2010, 14. See also, for instance,
submissions from the parties made on 8 November 2011 (ICC-01/04-01/07, T. 8 November 2011).

101 See, for instance, Prosecutor v. Katanga & Ngudjolo, T. 11 June 2010, 33 where it was established
that, in principle, legal representatives are permitted to ask questions of clarification after the end of the
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received no advance notice or documentary evidence can be admitted.®* Guidelines
have also been adopted to ensure that the cross-examination contributes to the

ascertainment of the truth.®®

Right of Victims to the Truth
The single judge of a Pre-Trial Chamber at the ICC has interpreted the personal

interests of victims to include the “well-established” right to the truth.'® She defined
this as the right to “the determination of the facts, the identification of the responsible
persons and the declaration of their responsibility”.*® This right can be satisfied
through means other than international criminal proceedings,'® but when criminal
proceedings are used as a tool to grant victims their right to the truth, such
proceedings should: “(i) bring clarity about what indeed happened; and (ii) close
possible gaps between the factual findings resulting from the criminal proceedings

and the actual truth.”*%’

Accordingly, the issue of the guilt or innocence of persons prosecuted before the ICC
is not only considered to be relevant, but also to affect “the very core interests of
those granted the procedural status of victim in any case before the Court insofar as
this issue is inherently linked to the satisfaction of their right to the truth”.® In this
regard, it was held that the victims' central interest in the search for the truth can only
be satisfied if “(i) those responsible for perpetrating the crimes for which they

Prosecution’s re-examination to help in the establishment of the truth. However, in the particular
circumstances, the Chamber disallowed the proposed questions because they would prolong the
testimony, given that the defence would then have a right to re-examine the witness, which could affect
the quality of the evidence.

102 See, for instance, Prosecutor v. Katanga & Ngudjolo, T. 30 March 2010, page 5; T. 25 May 2010,
pages 6-7, 40-45 (new evidence: allowed to ascertain the truth; potential prejudice: calling back of
witness; emphasising the importance of spontaneous statements for the manifestation of the truth but
this may justify that a certain number of additional questions be asked; T. 26 Feb 2010; 4 Feb 2010,
pages 6, 10; 8 June 2010, pages 14-15; 14 June 2010; 22 June 2010; 23 June 2010: pages 48-49.

193 prosecutor v. Katanga & Ngudjolo, Directions for the conduct of the proceedings and testimony in
accordance with rule 140, 01 December 2009, ICC-01/04-01/07-1665-Corr, para. 71.

194 prosecutor v. Katanga & Ngudjolo, Public Urgent Decision on the Set of Procedural Rights
Attached to Procedural Status of Victim at the Pre-Trial Stage of the Case, ICC-01/04-01/07-474, 13
May 2008, paras. 32-36.

1% 1bid, para. 32 footnote 39.

1% 1hid, para. 33.

97 |bid, para. 34.

1% 1bid, para. 35.

37



suffered harm are declared guilty; and (ii) those not responsible for such crimes are

acquitted, so that the search for those who are criminally liable can continue”.*®

Whilst ICTY and ICTR Chambers have recognized their mandate to search for the

1110

truth and “bring justice to both victims and their relatives and to perpetrators”~, they

have not explicitly granted a right to victims to the truth and justice.

However, in the view of an increasing number of scholars, the right to know the truth
for victims of massive human rights violations is an emerging norm of customary
international law as well as a general principle of law.™ According to some
observers, this right would then naturally extend to victims before the international

criminal tribunals.*?

Joinet expressed the view that victims have the right to the truth in international
criminal justice.™™® He defined this as the right to access to information.'** He
emphasized the importance of the right of victims to uncover the ‘whole’ truth and
referred to it as symbolic or moral reparation, as opposed to material reparation
through damages granted to victims before the ICC and numerous domestic criminal

justice systems.'*®

Joinet acknowledged that such access to information may not be given to victims
immediately, given that international criminal justice is understandably slow, and
there may be good grounds not to disclose information to the public while the
criminal investigations are carrying on, but sooner or later, massive human rights
violations should not remain hidden. Accordingly, Mr. Joinet held that, for

international criminal tribunals to play their full role in uncovering the truth, they

199 |bid, para. 36.

Y0 prosecutor v. Deronji¢, T. Ch. Judgment on sentence, IT-02-61-T, 30 March 2004, para. 133.

111 See, inter alia, Y. Naqvi, The Right to the Truth in International Law Fact or Fiction, 88 ICRC Int.
Rev. 245 (2006), at 267 and 268; J. Mendez, The Human Right to Truth, in Borer, Telling the Truths,
supra note 40, 115.

112 See the submissions of Mr. Joignet in Prosecutor v. Hartmann, IT-02-54-R77.5-T, T. 16 June 2009,
257, firmly stating that victims have a right to the truth and justice. See also Prosecutor v. Katanga and
Ngudjolo, ICC-01/04-01/07-T-38-ENG ET, Confirmation of Charges Hearing - Open Session, Opening
Statement by Mr. Diakiese, page 56, lines 5-7.

'3 Prosecutor v. Hartmann, IT-02-54-R77.5-T, T. 16 June 2009, 238-242.

" Ibid, 258.

5 |bid, 292-293; T 17 June 2009, 332-333.
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must be transparent and, as soon as possible, inform the victims of the evidence which

is available about the crimes committed against them.**°

Reservations about the Ascertainment of the Truth as an Objective
In conclusion, the legal instruments of the ICC and their interpretation by the ICC

judges leave no room for disputing that the ascertainment of the truth is a core
objective of the court. It is also part of the evolving international vocabulary. The
same can be said in respect of the ICTY and ICTR, notwithstanding the silence on the

ascertainment of the truth in their Statutes and Resolutions.

However, similar to peace, justice and reconciliation, the notion of truth is ambiguous
and disputed.*’ Parlevliet refers to it as an “elusive concept”.**® Its relationship and
compatibility with the other objectives is also unclear and ill defined.™® In order to
test the efficiency of the ascertainment of the truth, it is important to be clear on the

term.

There are voices raising concern in regard to the recognition of the ascertainment of
the truth as a core objective of international justice. Common law practitioners in the
international field are not as familiar with such vocabulary as their colleagues with a
civil law background. They, therefore, take a critical view on the ascertainment of the
truth as an objective of international justice. Common law practitioners often take the
stance that international trials should focus strictly on whether the prosecution has
proved the allegations against the defendants beyond a reasonable doubt, nothing
more, and nothing less. They are concerned that a focus on ascertaining the truth
would distract the triers of fact from the essence of the criminal trial. They regard a
trial as a forum to determine the guilt of the defendant, rather than the truth of what
happened. A TRC, on the other hand, can focus on establishing the truth. In their

view, the two issues should not be conflated.*?

" Ibid, T. 16 June 2009, 287.

Y7 Clark, Transitional Justice, Truth and Reconciliation, supra note 68, 247-253; Chuter, War Crimes,
supra note 75, 203-241.

118 parlevliet, Considering Truth, supra note 3, 2, 4.

119 Clark, Transitional Justice, Truth and Reconciliation, supra note 68, 260-261; Chuter, War Crimes,
supra note 75, 251; Francis & Francis, International Criminal Courts, supra note 57, 58-60.

120 There are also voices against such acknowledgement. Practitioners in international justice who
adhere to this school of thought are often of the view that international trials should focus exclusively
on trying alleged perpetrators of international humanitarian law and leave the establishment of the truth
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These practitioners are not alone in their view. Observers, most importantly Hannah
Arendt in her book ‘Eichmann in Jerusalem’, held that the exclusive focus of a
criminal court should be on the weighing of the charges brought against the accused,

rendering judgment and meting out due punishment.*?

However, the search for the truth in international justice does not need to be
incompatible with the standard of proof beyond reasonable doubt. Yet, the existence
of such concerns demonstrates that there are different views on what the
ascertainment of the truth as an objective signifies. Thus, an in-depth discussion on
the meaning of the ascertainment of the truth, both in the context of legal and
sociological political debates, appears necessary and will follow.

Meaning of the Ascertainment of the Truth

Meaning in domestic criminal justice systems
In order to determine the meaning of the ascertainment of the truth in international

criminal justice, it is helpful to examine what interpretation domestic criminal

jurisdictions have given to this term.

Truth has a particular legal meaning in domestic criminal justice. Criminal justice
throughout the world and history seeks to identify perpetrators of crimes committed
within a society. The method of doing so changes over time and differs from society
to society. Any criminal justice system, at least in theory, seeks to punish only those
who are guilty of committing the crimes charged and liberate anyone who is wrongly
accused. In some jurisdictions, the process in which the guilt of an alleged perpetrator
of a crime is tested is referred to as ascertaining the truth about the guilt or innocence
of the accused. Other jurisdictions do not use such terminology, as frequently or
explicitly.

to TRCs, which were set up explicitly to deal with that objective. In an ‘off-the-record’ conversation on
9 December 2010 in The Hague, one Prosecutor, one member of Chambers and one member of a
defence team each expressed such a view. It is noteworthy that each of them has a common law
background.

121 Arendt, Eichmann in Jerusalem, supra note 21, 9, 10, 19, 225, 253. See also Koskenniemi, Between
Impunity and Show Trials, supra note 18, 25.
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A distinction is often made between trials conducted in a civil law and a common law
criminal justice system. Whilst both types of trials inquire into, and reconstruct past
events, it is generally assumed that the former emphasises the importance of
establishing the truth to a much greater extent than the latter. The questionable
validity of this assumption will be addressed in the following discussion on common

law and civil law interpretations of ascertaining the truth.

Civil Law Justice Systems: Meaning of Ascertainment of the Truth
In many civil law systems, the mandate of ascertaining the truth is perceived as the

main goal of criminal proceedings. It is considered to be ‘a precondition to a just
decision’ and in that sense the ‘true ultimate aim’ of the criminal justice process.'??
Countries, such as France, Belgium and Germany, have explicitly recognized the
ascertainment of the truth as an objective of criminal justice in their criminal codes of

procedure.*?

The aim of ascertaining the truth in civil law criminal justice systems has been
described as the goal, to the extent humanly possible, to reach a factually accurate

verdict.*® The truth that is assessed in a civil law criminal trial is referred to as an

122 Damaska, Evidentiary Barriers, supra note 30, 580-581; E. Grande, Dances of Criminal Justice:
Thoughts on Systematic Differences and the Search for the Truth, in Jackson, Crime, Procedure and
Evidence, supra note 23, at 153; M. Damaska, Evidence Law Adrift (Yale University Press, 1997), 120.
122 German criminal proceedings are guided by the principle of investigation pursuant to which the

truth must be ascertained ex officio by the public prosecutor and the court with regard to all
incriminatory and exculpatory evidence (88 160(2), 155 (2), 206 of the German Code of Criminal
Procedure (StrafprozeBordnung (StPO)) an english translation of which is available at
<http://www.iuscomp.org/gla/index/html>). See further § 244.2 StPO, which provides: ‘In order to
establish the truth, the court shall, proprio motu, extend the taking of evidence to all facts and means of
evidence relevant to the decision.” See also M. Bohlander, Basic Concepts of German Criminal
Procedure — An Introduction, Durham Law Review, 1 Durham Law Review 26 (2011) 9; T. Weigend,
Rechtsvergleichende Bemerkungen zur Wahrheitssuche im Strafverfahren, Festschrift fir Ruth Rissing-
van Saan, 2011, 749-766, at 756. M. Bohlander, Radbruch Redux: The Need for Revisiting the
Conversation between Common and Civil Law at Root Level at the Example of International Criminal
Justice, 24 Leiden Journal of International Law 393 (2011), 402. Similarly, Art. 310 of the French
Code of Criminal Procedure (Code de Procédure Pénal (CPP),official translation available at
<http://www.legifrance.gov.fr>) provides: “The presiding judge is vested with a discretionary power by
which he may, on his honour and his conscience, take all the measure he deems necessary for the
discovery of the truth’ (unofficial translation given by the author). In other countries, such as The
Netherlands, the ascertainment of the truth is not explicitly recognised but the commentary to the
Dutch Code of Criminal Procedure refers to it as the principal objective of criminal proceedings. See:
Memo of Information (‘Memorie van Toelichting’), Kamerstukken 11 1913/14, 286, nr. 3).

1243, Nijboer, Das Streben nach materieller Wahrheit im StrafprozeR, in P. Lang, Criminalia:
Beweisprobleme und Strafrechtssysteme, (Frankfurt am Main), band 9, 1997, 23, at 28 [hereinafter
‘Nijboer, Wahrheit im Strafprozel3’].
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objective, material, substantive or ontological truth.**> This truth goes beyond the
truth of the parties. Jointly with all parties and participants, a neutral and impartial
judge searches for correct answers on the theoretical assumption that “an objective

reconstruction of reality is attainable”.*?

The objective truth should, however, not be confused with absolute truth or scientific
truth, whose existence has been denied by many sceptics.*?’ Even if absolute truth
exists, it would be impossible for human beings to establish with certainty what the
absolute truth is.*?® In epistemology, a distinction is made between truth (‘reality’ or
‘proposition’) and the criteria on which a specific notion of the truth is accepted
through consensus in different situations, without being certain that the truth has in
fact been discovered. This distinction leaves room to use terms such as ‘ascertaining
the truth’ without having the illusion that human beings can achieve more than
establishing with a high level of certainty what has occurred in their framework of

experience.®

In this interpretation of the truth, a verdict whose accuracy is not absolutely certain
can still be consistent with the objective truth. On the basis of the evidence available,
the objective truth is then the most reliable outcome that can be achieved in a
courtroom run by human beings. Provided that all efforts are made to ascertain the
truth, the truth-searching mandate has been successfully completed notwithstanding
the absence of a guarantee of the accuracy of the outcome. The efforts referred to here
include everyone involved in the criminal process, including the triers of fact and law

(professional judges, sometimes assisted by lay assessors), the parties (prosecution

125 E. Grande, Dances of Criminal Justice, supra note 122, 147; Nijboer, Wahrheit im StrafprozeR,ibid
24-29 ; DamaSka, Evidentiary Barriers, supra note 30, 581; See further H. Lévy-Bruhl, La Preuve
Judiciaire (1964); W. Butler, Russian Law (Oxford University Press, 2003), 256.

126 3. Whitman, No Right Answer?, in Jackson, Crime, Procedure and Evidence, supra note 23, 371, at
386. Whether this belief is realistic is questionable. See DamaSka, Truth in Adjudication, 49 Hastings
Law Journal 289 (1998). This is also acknowledged by civil law jurists.

127 Damaska, Evidentiary Barriers, supra note 30, footnotes 199, 568.

128 £ Cornford, The Republic of Plato: Translation and Commentary (58" Ed.) (Oxford University
Press, 1976), 227-235; I. Murdoch, Metaphysics as a Guide to Morals (Chatto & Windus, 1992), 11-
12; K. Malek, Abschied von der Wahrheitssuch, Strafverteidigertag, held in Berlin, Germany, 25-27
March 2011, 1-6.

129 |bid; Nijboer, Wahrheit im StrafprozeR, supra note 124, 26-28. See also, W. Wagenaar, Vincent
plast op de grond, Nachtmerries in het Nederlands recht (Uitgeverij Bert Bakker, 2006), 9.
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and defence) and participants (civil parties). The defendant has no obligation to

participate in this process, but it is generally in his interest that he does.**

Elisabetta Grande has qualified this all-inclusive truth enquiry as a ‘rumba’ dance,
which is “performed by a variable number of dancers occasionally alone and
occasionally in groups with many shifts and continuous substitutions of dancers and
roles. It is a genuinely communal performance in the collective search of an objective
truth”.*** A similar observation — albeit not in the dancing metaphor — was made by a
French judge at the ICC who has pursued his entire career in the French legal system
prior to his arrival at the ICC. While addressing the defence, prosecution and victim
participants, he stated: “We are jointly seeking to establish the truth, and each party,

each participant, has a role to play”.'%

This process is intended to lead to the objective truth, which is fully justified in a reasoned written
decision.™*® The objective truth is therefore verifiable, transparent and subject to public scrutiny and
appeal to a higher court. It is also predictable as a consistent methodology is applied. The outcome is,

therefore, not coincidental but upholds the certainty of the law.***

Common Law Justice Systems: Meaning of Ascertainment of the Truth
In common law systems, the extent to which the ascertainment of truth is a core

objective of criminal justice is questionable. The term ‘ascertainment of the truth’ is
part of the legal vocabulary used in civil law systems but not, or at least not as firmly,

as that used in common law systems.

A common law adversarial trial is structured along the line of burdens on the parties
and regulations as to how and what kind of evidence can be presented to the triers of
fact, rather than along the line of searching for an objective truth. Practitioners and
observers take the view that dispute resolution in a fair and equal manner is the prime

130 Bohlander, Radbruch Redux, supra note 123, 402; Damaska, Evidentiary Barriers, supra note 30,
558-559; A. Beijer, 34 Bewijs, in J. Boksem (Ed.), Handboek Strafzaken (Kluwer B.V., 2006), 34.1.4
Strategy of the Accused and Counsel (the advice to defendants is to participate actively).

31 Grande, Dances of Criminal Justice, supra note 122, 148, 155.

132 prosecutor v. Katanga & Ngudjolo, T. 4 February 2010, ICC-01/04-01/07-T-96-Red-ENG, 31; T.
10 February 2010, ICC-01/04-01/07-T-99-Red-ENG, 12, where Judge Cotte held: “All of us, even
though we have different missions, wish to establish the truth.”

133 De Hert, Legal Procedures at the ICC, supra note 25, 114; See also Art. 353 French CPP. In France
and Belgium, when the Chambre d’Assize, consisting of lay and professional adjudicators, renders
judgement in cases of felony, no reasoned written decision must be delivered.

34 Whitman, No Right Answer?, supra note 126, 383.

43



objective of criminal justice. It is considered more important than the accuracy of the
outcome.*® This dispute is between two equal parties. On the one hand, there is the
prosecution, and on the other hand, there is the defendant. The court must settle the
dispute in a fair manner, because only then can it bring about just results.*® The
pivotal issues are equality of arms between the two parties and giving a voice to the

defendant.

Amongst others, his Honour Judge Peter Murphy defines the objective of common

law trials as follows: '

Trials are adversarial contests engaged in by parties who have much to lose and gain,
and the goal of a party to a case is not to explore objective truth, but to persuade the
trier of fact that his own version of the facts is the correct one.

Some scholars, however, opine that the central question of any criminal trial lies in
‘discovering the truth of an accusation’.**® Goodpaster observes that the high regard
for fairness intends to contribute to this goal. Truth and justice are intertwined, and

the fairness of the procedure determines the accuracy of the results.**

135 personal interview with B. Gumpert, conducted in Arusha, Tanzania, 6 September 2006; Damaska,
Evidentiary Barriers, supra note 30, 103, 123, 134, 136, 580-581: “It is openly stated by some
common law lawyers that the aim of criminal procedure is not so much the ascertainment of the real
truth as the just settlement of a dispute”.; Frank, Courts on Trial, supra note 38, 7; Doak, The
Therapeutic Dimension of Transitional Justice, supra note 59, at 276-277; J. Thibaut & L. Walker, A
Theory of Procedure, 66 California Law Review 541 (1978) 541-566.

138 Grande, Dances of Criminal Justice, supra note 122, 147-148, 152; also J. Rawls, A Theory of
Justice (Revised Edition) (Harvard University Press, 1999).

37 p. Murphy, Evidence, Proof, and Facts, A Book of Sources (Oxford University Press, 2003), 6.
Also: De Hert, Legal Procedures at the ICC, supra note 25, 93. See also DamaSka, Evidentiary
Barriers, supra note 30, 581-582; Frank, Courts on Trial, supra note 38, 102: The judgment itself is not
so much in the nature of a pronouncement on the true facts of the case; it is, rather, a decision between
the parties. If, however, proceedings are structured as an official inquiry, the concern for ascertaining
the facts of the case is much more central. Also Morgan is reported to have observed, with some regret,
that a law-suit is not a forum for the discovery of the truth, but “a game in which the contestants are not
the litigants but the lawyers”. See also Lord Bingham: “The common law judge, it is often said, unlike
his counterpart in a civil law system and unlike the other investigators | have mentioned, is not
concerned with establishing the truth of what did or did not happen on a given occasion in the past but
merely with deciding, as between adversaries, whether or not the party upon whom the burden of proof
lies has discharged it to the required degree of probability.” Lord T. Bingham, The Business of Judging,
Selected Essays and Speeches (Oxford University Press, 2000), 4.

138 3. Uglow, Criminal Justice (2™ Ed) (Sweet & Maxwell 2002), 207. In his view, this is true of
today’s as well as medieval justice although the mechanism for uncovering the truth has changed
radically. The most important scholar in this respect is W.L. Twining, Theories of Evidence: Bentham
& Wigmore (Stanford: Stanford University Press 1985); Weigend, Rechtsvergleichende Bemerkungen,
supra note 123, 651-753.

139 G. Goodpaster, On the Theory of the American Adversary Criminal Trial, 78 Journal of Criminal
Law and Criminology 118 (1987).
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Twining, one of the leading scholars on evidence and proof, refers to rectitude of
decision as an important social value. He defines this term as “the correct application
of valid substantive laws to facts established as true”.**® He nonetheless concedes that
this important social value must be balanced against other factors, such as the security
of the state, the fairness of the proceedings and public expenditure. In light of such
other objectives, “[t]he pursuit of truth as a means to justice under the law commands

a high, but not necessarily overriding priority as a social value”.***

The rulings of the English Courts have been ambiguous as to whether the
ascertainment of the truth is a primary aim of adversarial proceedings. It can hardly be
read to support one view over the other. In one case, the Court of Appeal defined the
judge’s mandate as: “above all ... to find the truth, and to do justice according to
law”, and as being “at the end to make up his mind where the truth lies”.*** In a later
case, the Court of Appeal, however, said that “[t]he due administration of justice does

not always depend on eliciting the truth. It often depends on the burden of proof.”**?

Thus, common law trials are more focused on procedural fairness than the search for
an objective truth. Unlike civil law jurisdictions, barely any thought has been given to
the concept of truth-ascertainment in common law procedures. No doctrine or
definition of the term has been adopted. Yet, no trial can be entirely divorced from
truth ascertaining, as it equals an attempt to reconstruct accurate past facts. This
exercise can only be conducted if there is an assumption that the reconstruction of
facts that occurred in the past is in principle possible. The method to reconstruct past

events is, however, different.

In common law jurisdictions, there is little faith in the neutrality of any fact finder,
given that human beings always assimilate information selectively. Such cognitive
limitations, it is said, prevent fact finders from ascertaining the objective truth through

a neutral inquiry.**

0 Twining, Theories, The Rationalist Tradition: ‘Assumptions about fact-finding in adjudication’,
Eelprinted in Murphy, Evidence, Proof, and Facts, supra note 137, 70-76.

Ibid.
142 Jones v. National Coal Board [1957] 2 QB 55, 63-64 per Denning LJ.
143 Ar Canada v. Secretary of State for Trade [1983] 2 AC 394 at p. 411, per Lord Denning M.R.
144 Damaska, Evidence Law Adrift, supra note 122, page 95; Grande, Dances of Criminal Justice, supra
note 122, at 147, 152.
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Twining affirms that determinations concerning the truth about allegations are
generally made under uncertain conditions. Present knowledge about past events is
typically based on incomplete evidence. Therefore, “establishing the truth about
alleged past events is typically a matter of probabilities or likelihoods falling short of

complete certainty”.*°

Similarly, Frank held:*

The axiom or assumption that, in all or most trials, the truth will out, ignores, then, the
several elements of subjectivity and chance. It ignores perjury and bias; ignores the
false impression made on the judge or jury by the honest witness who seems untruthful
because he is frightened in the court-room or because he is irascible or over-scrupulous
or given to exaggeration. It ignores the mistaken witness who honestly and
convincingly testifies that he remembers acts or conversations that happened quite
differently than as he narrates them in court. It neglects, also, the dead or missing
witness without whose testimony a crucial fact cannot be brought out, or an important
opposing witness cannot be successfully contradicted. Finally it neglects the missing or
destroyed letter, or receipt, or cancelled check.

Therefore, the aim is not to ascertain an objective truth, but rather to establish a
procedural truth. This then is the outcome of a battle between two parties who each
present their truth to a passive arbiter. In civil law doctrinal terminology, such a truth
is referred to as a formal truth. This is defined as a relative truth primarily based on
the evidence produced by the parties in a civil suit.**” The conclusion of the triers of
fact drawn from the evidence presented in court reflects the formal truth. This
conclusion is not presumed factually accurate. It merely reflects whether the party

who had the burden of proving his claim failed or succeeded in doing so.

This is similar to the truth that is established in a common law criminal trial. After
hearing all the evidence, a jury will consider whether the prosecution has proved its
case against a defendant beyond a reasonable doubt. An acquittal does not mean that

the defendant is not guilty; it only means that the prosecution failed to establish the

5 Twining, Theories, supra note 140, 70-76. See also Damaska, Evidentiary Barriers, supra note 30,
584; De Hert, Legal Procedures at the ICC, supra note 25, 93; M. Redmayne, Doubts and Burdens:
DNA Evidence, Probability and the Courts, (1995) Criminal Law Review 464, 479.

14 Frank, Courts on Trial, supra note 38, 14-16, 20-21, 47, 80. As Frank states, trial judges or juries are
fallible witnesses of fallible witnesses: 80. See also J. Frank, Not Guilty (Gollancz, 1957).

Y71t is stated “primarily’ because also in civil suits, judges play an active role in an attempt to reach an
outcome that is factually correct. Nijboer, Wahrheit im StrafprozeR, supra note 124, 24.
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defendant’s guilt. Whilst it is certainly the aim to convict the guilty and acquit the
innocent, there is clear appreciation that the same set of facts may lead to different
truths in different court settings with different prosecutors, defence counsel and jury
members. In that sense, truth is considered to be relative as it is dependent on the
human beings who participate in the trial.*® The outcome that is established at the
end of the battle between two parties is a courtroom truth. It is less consistent and
verifiable than the truth established in a civil law courtroom, which is set out in full
detail in a written judgement.*® By contrast, a verdict issued by a jury in a common
law courtroom consists of one or two words: “guilty” or “not guilty”. The manner in

which the jury’s verdict is reached is unknown to the public.**

Elisabetta Grande refers to the truth that comes out of this process as an ‘interpretive truth’, a second-

best truth which common law practitioners view as the only realistically discoverable truth. ™! She

compares the two-party system with a ‘tango’ justice. As it takes two to go to tango, it also takes two

“to produce a reconstruction of reality that can be equated to truth”, 12

The Objective and Procedural Truths Compared
It appears that the difference between ‘material’, ‘objective’ or ‘ontological’ truth,

and ‘formal’, ‘interpretative’, ‘relative’ or ‘procedural’ truth is that the former
presupposes a true version of events that is out there to be discovered. By contrast, the
latter is a truth that is established on the basis of the information that is presented post

facto in the courtroom.

Conceptually, there is a very clear distinction between these two types of truths. In
practice, however, the difference between them is not as significant. This is
particularly true, given that both civil law and common law jurists most often accept
that there will always be some doubt about the final outcome of the inquiry. Indeed,
common law and civil law scholars and practitioners alike have acknowledged that it

18 Frank, a true sceptic of any real possibility of attaining the truth in the court-room, points out that,
until cases arise and are decided, one does not know one’s legal rights and duties. Those are
determined in Court, not in the abstract. See Frank, Courts on Trial, supra note 38, 12-13, where he
gives an example of a wrong finding of fact. He refers to Borchard’s book, Convicting the Innocent
(1932), reporting 65 cases of wrongful convictions. He also says that one is unaware of how many
guilty men escaped the boat through mistakes in fact-finding.

19 See supra note 133.

150 This is said to give the jury an uncontrollable and incorrigible power and is therefore criticised. See
Frank, Courts on Trial, supra note 38, 112-113.

151 Grande, Dances of Criminal Justice, supra note 122, 147-148.

2 Ibid, 148.
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is impossible for any human assessor to acquire absolute certainty of any fact

including those to which they were a witness themselves.*

The objective truth has been described as the most reliable outcome that can be
achieved in a courtroom run by human beings on the basis of the evidence available.
If the objective truth is viewed in this way, there is little difference from the
procedural truth because they are both determined by the procedure. Thus, the focus
in any truth-searching exercise is on the procedure more than the result. If the truth-
searching procedure is fair then the outcome is accepted as truthful until and unless
proven wrong in appeal or review proceedings. In such a situation, the outcome will
be overturned in either system. Yet, both types of criminal justice systems have
adopted a procedure which is believed to produce the safest, most accurate results.
Some scholars would therefore argue that both methods of criminal proceedings seek
to establish the truth.™*

The main distinction between the material and procedural truth is the methodology
applied to obtain the truth. Different notions of truth go combined with different
procedural arrangements.** In establishing the procedural truth, the persuasion of the
argument prevails. The search for the objective truth, on the other hand, is a quest for

right answers.**®

The most essential difference between the two types of methodologies is that the

common law criminal justice system constitutes a regulated two-party battle. The civil

153 W. Pompe, Het bewijs in strafzaken. Uit: Vijf opstellen van Willem Pompe. Met een herdenking
door G. Th. Kempe (Tjeenk Willink: Zwolle, 1975), 51, where Pompe states that a judge must interpret
the words of a witness and accused, which is not an easy task. It requires an understanding of the
person’s language and person; the words cannot be simply taken on face value. See also G. Williams,
The Proof of Guilt (London, 1955), 133-134; referred to in Pompe, at 53-54; M. Pols, Algemeene
Rechtsgeleerdheid, De wettelijke bewijsleer in strafzaken, (Themis, 1882), 337-339, 342, referencing
W. Modderman, Verhandeling over de Wettelijke Bewijsleer in Strafzaken (Utrechtsch Gen. Kunsten
en Wetenschappen, 1867) 44-45; Frank, Not Guilty, supra note 146, Frank, Courts on Trial, supra note
38, 14-16, 20-21, 47, 80.

154 Weigend, Rechtsvergleichende Bemerkungen, supra note 123, 751-753.

155 Grande, Dances of Criminal Justice, supra note 122; Damaska, Evidence Law Adrift, supra note
122, 120; Damaska, Evidentiary Barriers, supra note 30, 578; Damaska, Truth in Adjudication, supra
note 126.

156 Whitman, No Right Answer?, supra note 126, at page 381. See further R. Dworkin, No Right
Answer?, in P. Hacker & J. Raz (Eds.), Law, Morality and Society: Essays in Honour of HLA Hart
(Clarendon Press, 1977) 58-84; W. Lucy, Adjudication, in J. Coleman & S. Shapiro (Eds.), The Oxford
Handbook of Jurisprudence and Philosophy of Law (Oxford University Press, 2002) 208-221.
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law criminal justice system is an all-inclusive judge-led inquiry. The party-driven
systems have stricter regulations and more prescribed burdens than judge-led systems

in regard to the presentation and admissibility of the evidence.'*

A judge-led system
is more flexible allowing more room for a case-to-case evaluation based on fairness

and truth.

The Scope of the Search for the Truth
The truth-ascertaining methodology applied in common law and civil law

jurisdictions will be explored below in Part Il. Here, suffice it to say that the
difference between the two methodologies should not be overestimated. The essence
of a criminal trial in every system is the same, that is, to inquire into the guilt or
innocence of the accused. In both types of systems, the trial is focused on whether the
accused should be found guilty as charged and punished appropriately. The scope of
the inquiry is defined by the charges brought by the prosecutor or in some
jurisdictions by the investigative judge. Trial judges or juries cannot lay charges and
can only render judgment if a case is brought before them. This is referred to as the

principle of procedural passivity.'*®

Moreover, the scope of any courtroom inquiry is limited to the question of guilt or
innocence of the specific crimes charged. The indictment sets the parameters of any
such inquiry, which is referred to by some scholars as the tyranny of the indictment.
Given its limiting effect, this principle is said to frustrate the ascertainment of the

truth.®°

Both methods further include safeguards to the defendant, and apply a standard

equalling that of proof beyond reasonable doubt.*® Indeed, as absolute certainty is

157 J. Kokott, The Burden of Proof in Comparative and International Human Rights Law, Civil and
Common Law Approaches with Special References to the American and German Legal Systems
(Kluwer Law International, 1997), 2; Bohlander, Radbruch Redux, supra note 123, 402.

58 Guarnieri & P. Pederzoli, The Power of Judges: A Comparative Study of Courts and Democracy
(Oxford University Press, 2003), 10.

9 pompe, Bewijs in Strafzaken, supra note 153, 36-37.

190 This is similar to the ‘conviction intime’ standard, applied in France by the Cour d’Assize consisting
of a jury and a judge, which is set out in Article 427 of the French Code of Criminal Procedure:
“*[e]xcept where the law otherwise provides, offences may be proved by any mode of evidence and the
judge decides according to his innermost conviction (...)". See J. Nijboer, Strafrechtelijk Bewijsrecht
(5th Ed.) (Ars Aequi Libri, 2008), 45-48; M. Dama3ka, Free Proof and its Detractors, 43 American
Journal of Comparative Law 343 (1995), 344, 345; France: J. Boré, la cassation en matiére pénale,
1985, LGDJ, No. 1902 and Art. 335 CPP; Belgium: Art. 342 CPP.
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unachievable, reasonable certainty is the highest certainty that can be reached which
is still acceptable to the human conscience.'®® If at the end of the case, there is a
reasonable doubt remaining about the guilt of the accused, he must be acquitted. This
is in line with the common law standard of proof beyond reasonable doubt as well as
the civil law principle of in dubio pro reo, pursuant to which doubt must be
interpreted in favour of the accused.'®” This also correlates with the presumption of

innocence which, at least in theory, is an internationally widespread presumption.'®®
The “reasonable doubt” standard has been defined as follows:**

. in dealing with matters of importance in your own business affairs, your own
business or personal affairs, you do not allow slight, whimsical doubts to deter you
from going along; you brush them aside and go ahead. But surely, there comes a time
when, in dealing with matters of your own affairs, you stop to think, and by reason of
that doubt you decide what you are to do in your business of importance. Well, this is
the quality and kind of doubt of which the law speaks when it speaks of “reasonable
doubt”.

This is ultimately a subjective standard which is difficult to define, or to assess
objectively. The evaluation process is an internal subjective and psychological
process of the triers of fact, seeking to reach a level of reasonable certainty about

theguilt or innocence of the accused.'®® Redmaye described this standard is “an

181 Twining, Theories, supra note 140, 70-76. Pompe, Bewijs in Strafzaken, supra note 153, 48; J.
Nijboer, De waarde van het bewijs (Quint, 1996), 66, 93.

1%2'In dubio pro reo is an old Latin term which is used in civil law traditions. See Damaska, Evidentiary
Barriers, supra note 30, 541. See also Nijboer, De waarde van het bewijs, supra note 161, 66, 93. In
Germany, reasonable doubt is called verniinftige Zweifel, which must lead to an acquittal pursuant to
BGHSt 10, 208; StV 1999, 5; NJW 1999, 1562; NStZ-RR 1999, 332.

163 See for instance Article 6(2) of the European Convention on Human Rights and Article 14(2) of the
1966 International Covenant on Civil and Political Rights, 999 UNTS 171. See also Nijboer,
Strafrechtelijk Bewijsrecht, supra note 160, 202-203.

184 R. v. Ching, (1976) 63 Cr. App. Rep. 7. See for similar reasoning, Lord Denning in Miller v.
Ministry of Pensions [1947] 2 All ER 372, 373-374: “Proof beyond a reasonable doubt does not mean
proof beyond a shadow of doubt. The law would fail to protect the community if it admitted fanciful
possibilities to deflect the course of justice. If the evidence is so strong against a man as to leave only a
remote possibility in his favour, which can be dismissed with the sentence “of course it is possible but
not in the least probable” the case is proved beyond reasonable doubt, but nothing short of that will
suffice.” See for further discussion A. Kiralfy, The Burden of Proof (Professional Books Limited,
1987), 14-16.

165 Nijboer, De waarde van het bewijs, supra note 161, 38-39; C. Cleiren & J. Nijboer (Eds.),
Strafvordering, Text en Commentaar (Boek I, Titel VI, Afd 3) 1189. This is the same in France. See
Art. 353 CPP, which sets out the instructions read by a professional judge to jury members of the Cour
d’Assize before their deliberations: “The law does not ask the judges to account for the means by
which they convinced themselves; it does not charge them with any rule from which they shall
specifically derive the fullness and adequacy of evidence. It requires them to question themselves in
silence and reflection and to seek in the sincerity of their conscience what impression has been made
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inscrutable, subjective standard which exists largely within the mind of the fact-finder
in a particular case. All we can do is to describe the sort of reasoning process which

we feel the fact-finder should adopt in eliminating doubt.”*®

Scope of the ascertainment of the truth in international justice

Desired Scope of the Ascertainment of the Truth
International criminal justice does not significantly differ from domestic justice in

terms of methodology in ascertaining the facts. The prosecutor investigates crimes
within the jurisdiction of the international tribunal or court. He then charges particular
individuals who he will seek to bring before the court. If he succeeds, the suspect is
entitled to select counsel to represent him and a trial will take place in front of a bench
of three judges. At the end of the trial, the judges must determine whether the charges
against the defendant have been established beyond reasonable doubt. If there is a
reasonable doubt, the judges must acquit. Thus, also in international justice, the
ascertainment of the truth is done in accordance with the standard of proof beyond
reasonable doubt. The search for the truth is limited to the cases selected and brought

by the prosecutor.*®’

Some scholars, human rights activists and other observers go a step further. They
consider that it is part of the mandate of international tribunals and courts to provide a
historical analysis of the context in which the crimes charged were committed. In
their view, this follows from the mandate to ascertain the truth. For instance, Piragoff
states that the function of the ICC goes beyond that of an ordinary criminal court in
that, to the extent possible, the parties and the Chamber have the additional obligation

to clarify the historical facts underlying the crimes charged.®®

on their reason by the evidence brought against the accused and the arguments of his defence. The law
asks them but this single question, which encloses the full scope of their duties: are you inwardly
convinced?”

166 Redmayne, Doubts and Burdens, supra note 145; See also D. MacCormick, The Coherence of a
Case and the Reasonableness of Doubt, 2 Liverpool Law Review 45 (1980), stating that “coherence”
turns a probable case into a case which is proved beyond reasonable doubt. See further below, section
‘evaluation of the evidence’.

167 See further section “politically motivated investigations’.

1% D, Piragoff, Article 69, in O. Triffterer (Ed.), Commentary on the Rome Statute of the International
Criminal Court, Observers’ Notes. Article-by-Article (2" Ed) (Hart Publishing, 2008), 1321.
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Such a suggested mandate aligns with the other mandates, particularly of
reconciliation, peace and security, and the right of victims to the truth. According to
Waters, the mandate of the ICTY is to generate a definitive and authoritative account
of the course and origins of a conflict. This account is to the exclusion of alternative
historical narratives and is an attempt to combat denial and prevent attempts at
revisionism. An accurate historical record is said to “promote reconciliation between

169

conflicting communities”™™, and help educate people, often long subject to

propaganda, about what really happened, and “help ensure that such horrific acts are

not repeated in the future”.*

Judges have expressed similar views. For instance, Judge Meron, one of the appeals
judges of the ICTR and ICTY, has confirmed that the task of the judges at the
international criminal tribunals extends the ordinary function of determining the guilt
of alleged perpetrators: “we are judging cases in these tribunals but we also have a
mandate to write history and are collecting massive information for future historians
who can formulate and reformulate (write and rewrite) the history of a country”.!*
Another ICTY judge, Judge Bonomy, has similarly stated that compiling a complete

historical record of the war is one of the objectives of international criminal justice.!"

These views correspond with the Fifth ICTY Annual Report determining that,
“through its judicial proceedings the Tribunal establishes a historical record which
provides the basis for the long-term reconciliation and reconstruction of the
region”.'”® Also at the ICTR, in the Military Il case, the Chamber emphasised “its

obligation to discover the truth about the events that happened in Rwanda in 1994.”1"

189 T. Waters, [Redacted]: Writing and Reconciling in the Shadow of Secrecy at a War Crimes
Tribunal, draft paper published in materials for The ICTR Legacy from the Defence Perspective,
Conference held in Brussels, Belgium, 24 May 2010, Synopsis and Part .

170 gcharf & Schabas, Slobodan Milogevié on Trial, supra note 65, 97-98.

71 Echoes of Genocide, supra note 85.

172 See Bonomy, The Reality of Conducting A War Crimes Trial, supra note 57, 4.

13 UN Doc. A/53/219, 7 August 1998, para. 202. Whether international criminal courts and tribunals
can effectively contribute to reconciliation has been vigorously debated at Tribunal Penal International
Pour le Rwanda: Modele ou Contre-Modele pour la Justice Internationale? Le Point de Vue des
Acteurs, Conference held in Geneva in May 2009 [hereinafter “the Geneva Conference™].

174 brosecutor v. Ndindiliyimana et al, T. Ch. 1. Decision on defence motions alleging violation of the
prosecutor’s disclosure obligations pursuant to Rule 68, ICTR-00-56-T, 22 September 22 2008, para.
61.
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In these views, the notion of ascertaining the truth in international criminal justice
must go beyond the ascertainment of the truth in ordinary domestic criminal trials.
There is an aspiration for international trials to establish not only the facts directly
implicating the accused on trial, but also depict a more general picture of what
happened at the time and in the region relevant to the indictment and those

responsible.

This is, however, very complicated in practice. The judges have a difficult task giving
correct interpretations to historic events. The correct interpretation of such events is
often in dispute. Judges are regularly faced with evidence of more than one
reasonable version of the facts.'’”® Yet, they have to choose one version as the
authoritative version of the facts.

Cultural Context
Difficult as it is to come to one view on facts within the same cultural context, this is

much more challenging when dealing with many different cultural contexts, each with
their own way of looking at the world, moral values and views on what is acceptable
behaviour. Turner asserts that culturally distinct groups often have different
understandings of the same events stemming from their distinct cultural frameworks.

He defines culture as “‘the knowledge people use to generate and interpret social
behaviour’. Such knowledge is learned and, to a degree, shared. Cultural knowledge
is coded in complex systems of symbols. People growing up in a society are taught ‘a
tacit theory of the world’. This theory is then used to organize their behaviour, to
anticipate the behaviour of others, and to make sense of the world in which they

live.” 176

When an assessor must evaluate facts in a situation unfamiliar to him, even with the
best of efforts, he can hardly avoid interpreting these facts in accordance with the
norms that he has been taught within his own society. According to Rorty, it is

impossible to climb out of one’s own mind, which is coloured by these societal

175 Wwilson, Judging History, supra note 20, 918.

1761, Turner, The Congo Wars, Conflict, Myth & Reality (Zed Books Ltd, 2007), 19. See also: Becker,
Confronting the Truth of the Erinyes, supra note 19, 250-251 where he emphasizes cultural and
language differences in dealing with truth-finding. Also, see Parlevliet, Considering Truth, supra note
3, 5; see also P. Winch, The Idea of a Social Science and its Relation to Philosophy (7" Ed.)
(Routledge & Kegan Paul Ltd, 1971).
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norms.*”” Similarly, in Becker’s view, there is only subjective reality. Neutral and

objective opinions do not exist.'"®

Rorty’s and Becker’s points are solid and shared by this author, as well as numerous

others. "

As aforementioned, any judgement on facts involves subjective, coloured
judgements. The ascertainment of the truth is not an objective undertaking as often
assumed. It is rather a subjective exercise of qualifying events in accordance with the
assessor’s understanding of the facts. Facts cannot be fully separated from opinion
because they only exist after being qualified as facts. They are not incontestable,
colourless objects but are determined by subjective interpretations and perspectives,
which are influenced by the personal circumstances of the assessor.’® Rorty calls

facts ‘products of time and change’.*®*

An additional problem is that the society where atrocities occurred is typically divided
in different, often opposing perceptions of what happened during the conflict. This is
all the more so when the conflict involved different ethnic groups. The perception of
truth concerning these conflicts can vary significantly across different ethnic
groups.® Perceptions of truth are largely related to identity, which is often defined
by ethnicity.'®* The same person may be perceived as a liberator by one side and as a
war criminal by the other side.'® There is a risk that “trials become a battlefield over

the official history and future identity of a country”.*®

17 Rorty, Contingency, Irony, and Solidarity, supra note 17, 48; Rorty, Objectivity, Relativism, and
Truth, supra note 17, 21-45; cited by: Parlevliet, Considering Truth, supra note 3, 6. See also T. Franck
& H. Fairley, Procedural Due Process in Human Rights Fact-Finding by International Agencies, 74(2)
American Journal of International Law, 308 (1980), 309; J. Leurdijk, Fact-Finding: Its place in
International Law and International Politics, 14 Netherlands International Law Review 141 (1967),
141,

178 Becker, Confronting the Truth of the Erinyes, supra note 19, 245-250, particularly 250.

179 See, for instance, Damaska, Evidence Law Adrift, supra note 122, page 95; Grande, Dances of
Criminal Justice, supra note 122, at 147, 152.

180 £ Cornford, The Republic of Plato: Translation and Commentary (58" Ed.) (Oxford University
Press, 1976), 227-235; I. Murdoch, Metaphysics as a Guide to Morals (Chatto & Windus, 1992), 11-
12. Parlevliet, Considering Truth, supra note 3, 5-7. Frank, Courts on Trial, supra note 38, 23-24.

181 Rorty, Contingency, Irony, and Solidarity, supra note 17, 22; also cited in: Parlevliet, Considering
Truth, supra note 3.

182 Minow, Between Vengeance and Forgiveness, supra note 59, 63.

183 parlevliet, Considering Truth, supra note 3, 19.

184 For example, the acquittal of the former Prime Minister of Kosovo, Mr. Ramush Haradinaj, who
was prosecuted and tried by the ICTY (although currently being re-tried), was perceived as a just result
by many Kosovar Albanians, and as a ‘mockery of justice and a mockery of the innocent victims who
suffered at the hands of Haradinaj’ (statement made by Kostunica) by many Serbs. For many Kosovar
Albanians, Mr. Haradinaj was one of the heroes who had liberated them from Serb suppression; for
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One or Multiple Versions of the Truth?
Only if one of those perceptions exclusively corresponds with the accurate description

of events, can one speak of an objective or ontological truth. Indeed, as defined by
Parlevliet, the uncovering of the objective truth means “[r]evealing reality as it truly
is, without interference of subjective perceptions nor personal or ideological frames of
reference”.'®® She thereby refers to Carr’s definition of truth, that is, “the objective
matter per excellence. What is true is true for everyone [...] independently of what

anyone believes.”*¥’

The truth described here leaves little room for conflicting versions of the past because
only one of them is considered accurate. If more than one perception corresponds
with the accurate description of events, then they merely qualify as subjective
perceptions of truth. For these reasons, it is not always evident that there is only one
correct version of events. Like there is not one way to look at world politics, there is
arguably not one way to look at the causes of a conflict and who is responsible and
who are the victims. These are complex questions rarely with straightforward
answers. As Parlevliet rightly points out, “[w]hat one considers to be true, may not
seem true to others. Even if there is one truth, which goes beyond particular views and
is true for all, it is hardly conceivable how one may know this truth, as it requires that

one could disentangle it entirely from one’s perceptions and ideas.”*®

If there is more than one correct version of events, the acceptance of only one
authoritative version can be dangerous and manipulative, particularly because the

engagement of a court with “truth” and “memory” tends to be an engagement with

many Serbs, Mr. Haradinaj was a war criminal. See, inter alia, Byzantine Blog, Orthodox Journal at:
http://byzantinesacredart.com/blog/2008/04/kangaroo-court-releases-haradinaj.html. See also
Koskenniemi, Between Impunity and Show Trials, supra note 18, 9-13, 34-35. See further Turner, The
Congo Wars, supra note 176, 19. See also Scharf & Schabas, Slobodan Milosevi¢ on Trial, supra note
65, 98.

185 Wilson, Judging History, supra note 20, 919; Koskenniemi, Between Impunity and Show Trials,
supra note 18, 25. See also Chuter, War Crimes, supra note 75, 210-211: “As soon as we turn the court
into a theatre for confrontations between alleged victims and alleged perpetrators, we stop trying to
establish truth and turn in the direction of politics and show business.”

186 parlevliet, Considering Truth, supra note 3, 5.

187 1bid, footnote 13.

188 Ibid, 5; Doak, The Therapeutic Dimension of Transitional Justice, supra note 59, at 276-277; Z.
Bankowski, The Value of Truth: Fact Scepticism Revisited, 3 Legal Studies 257 (1981); Chuter, War
Crimes, supra note 75, 203-215, 232-233.
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political antagonism. Thus, according to Koskenniemi, “no truth can remain sacred
within it.”*%® As Paciocci puts it, history is “too imbued with complexity, nuance and
perspective to yield official versions”; historical events also “have to be understood in

their appropriate larger context”.*®

Accordingly, Becker is a clear supporter of acknowledging the existence of multiple
versions of reality. Such acknowledgement does not mean that right and wrong no
longer matter or that everything is relative. It is an acknowledgment, however, of the
complexity of the reality and that there is no easy, comfortable truth, accepted by the
society at large. In Becker’s view, truth is often contradictory and can be constructive
only if it reflects this complexity by including multiple perspectives. The reality is,
according to Becker, “that people really believe their truths and that they are not

merely victims of propaganda”.*®*

If a court has a mandate to establish accurate historical facts, it cannot adopt two or
more versions of events. It has to acknowledge one as the authoritative version. In
general, the outcome of the court examination must be yes or no, guilty or not
guilty.*% In cases of uncertainty, the court can adopt less specific facts. For instance,
where the number of victims is unknown, a court can make an estimate. A court
cannot, however, leave open the identification of the victims and perpetrators, if not
by name then at least by ethnicity or other group to which they belong. If a court has
insufficient information to make such or other findings relevant to the charges, then in
most cases it must acquit the accused due to a failure to establish his guilt beyond

reasonable doubt.®®

By contrast, historians, social scientists, human rights activists, journalists or others
who seek to analyse past events, can acknowledge more than one version of what
happened. They do not need to reach one solid conclusion and have no burden of

189 Koskenniemi, Between Impunity and Show Trials, supra note 18, 25.

%9 D, paciocco, Defending Rwandans Before the ICTR: A Venture Full of Pitfalls and Lessons for
International Criminal Law, in La voie vers la Cour penale internationale: tous les chemins menent a
Rome — The Highway to the International Criminal Court: all roads lead to Rome (Les Journees
Maximilien-Caron, Editions Themis, Faculte de droit Universite de Montreal, 2003) 6.

191 Becker, Confronting the Truth of the Erinyes, supra note 19, 242-253 (citation at 250).

192 ord Bingham, The Business of Judging, supra note 137, 4.

% Ibid, 4.
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proof. An academically sound historical analysis tends to be pluralistic allowing for

more than one interpretation of the facts.**

TRCs can similarly establish various versions of past facts. The TRC established in
South Africa to address the apartheid regime, has in fact done so. There were clear
conflicting theories about what happened during the apartheid regime. Particularly
contrasting were the views of the African National Congress (ANC), considered to be
the primary liberation group, on the one hand, and the former regime and those
Afrikaners who had supported the apartheid, on the other. They both largely blamed
each other for everything. To accommodate both sides, two final reports were issued.
One was supported by the majority and the other by the minority.**> The majority
report was highly critical of the former apartheid regime without excusing the crimes
committed by the ANC. The minority report issued by an Afrikaner commissioner
was much milder in its criticism of the former regime. It emphasised that apartheid
was not on trial and that the ANC was responsible for committing massive atrocities.
Neither was entirely happy with the result as nobody escaped significant criticism.*®

It has been debated whether “a plurality of truths” can and should be accommodated
in a reconciliation process, or whether “one shared ‘Truth’” much be reached.®’ It
may not be ideal to acknowledge more than one truth because that undermines the
idea that there is one authoritative truth, which can have an adverse impact on
reconciliation. However, this may be the best option for the purpose of reconciliation

when it is impossible to reach a consensus between radically different, irreconcilable

194 Wilson, Judging History, supra note 20, 912; Osiel, Mass Atrocity, supra note 86, 119; Minow,
Between Vengeance and Forgiveness, supra note 59; J. Borneman, Settling Accounts: Violence, Justice
and Accountability in Postsocialist Europe (1997); Lord Bingham, The Business of Judging, supra note
137, 4.

195 A minority report was issued by Mr. Wynand Malan, who was on board of the TRC as a
commissioner. See cited in: Borer, Truth Telling as a Peace-Building Activity, in: Borer, Telling the
Truths, supra note 83, 23, footnote 84.

1% The ANC was of the view that the TRC did not adequately distinguish the morality of the violence
committed by the State, the suppressors, and those committed by those fighting against the suppression
of the State. It had particular difficulties with the TRC’s finding that the ANC and its organs had
committed gross violations of human rights “in the course of their political activities and armed
struggles, for which they are morally and politically accountable”: TRC, Report, supra note 70, 5:239-
242. The Afrikaners who had supported apartheid were critical of the TRC’s finding that apartheid was
a crime against humanity (ibid, 5:440); cited in Borer, Truth Telling as a Peace-Building Activity,
supra note 83, footnote 84.

197'S. McEvoy-Levy, Introduction: Youth and the Post-Accord Environment, in Borer, Truth Telling as
a Peace-Building Activity, supra note 83, 25.
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views. The alternative is to adopt one official truth, which is denounced by one or
more parties to a conflict. In such a situation, the TRC process may have more
negative than positive consequences for ‘fostering national unity’ and reconciliation
purposes.'®® At least the TRC has the option to acknowledge various truths, whilst a

court does not.

Additional Constraints in Establishing Historical Facts in the Courtroom
There are other constraints in determining historical facts in an international

courtroom, which are not shared by other analysts of past events.

Although varying from system to system and depending on the methodology applied,
courtroom proceedings include strict regulations on the type of material that can be
relied on as evidence in reaching a final conclusion. Such evidence must at least be
reliable and relevant. In common law jury trials, unreliable or irrelevant evidence may
not even be shown to the triers of fact. Rules of evidence purposefully restrict the
nature and range of material that can be produced. This is done not only out of
fairness to the accused, but also in an effort to reduce the material adduced and
consequently the time taken to consider it. The findings are limited to the evidential
material adduced before the court. A failure to adduce sufficient convincing and
credible evidence results in an acquittal.®® The outcome of a trial may then “not only

be inadequate in their historical approach, but positively distorting. »2%

Time limits and procedural constraints also limit the scope of the court enquiry.
Criminal proceedings cannot continue endlessly. The accused is entitled to a fair and
speedy trial. Compared to historians who are entitled to take years to analyse the story
of a conflict, criminal proceedings must be completed within a reasonable time.?*
Historians may travel to the conflict area they are analysing, conduct on-sight
investigations or even live there for some time and get a feeling for the place.
International courts, on the other hand, mostly operate from geographically remote

locations and, in creating a historical record, mainly rely on the testimony of

" Ibid, 23.

199 ord Bingham, The Business of Judging, supra note 137, 4.

200 \wilson, Judging History, supra note 20, 913-914.

201 K oskenniemi, Between Impunity and Show Trials, supra note 18, 35; Osiel, Mass Atrocity, supra
note 86, 116.
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historians, human rights activists or social scientists who are more familiar with the

conflict area, as expert witnesses.

In addition, first and foremost, the triers of fact must determine the guilt or innocence
of a specific individual or individuals on trial and cannot assess facts that are wholly
irrelevant to the charges in the indictment. By looking at individual criminal liability
only, central elements of the story are sometimes overlooked.?%? Trials are focused on
individuals in order to avoid the demonization of an entire community. However, the
counter-effect is that individuals may become the scapegoat for the crimes committed
by everyone else. Indeed, the focus on individual leaders may “serve as an alibi for

the population at large to relieve itself from responsibility.”?%

In reality, crimes committed by State entities on a large scale are rarely the work of a
few individuals. Rather, “the meaning of historical events often exceeds the intentions
or actions of particular individuals and can be grasped only by attention to structural
causes, such as economic or functional necessities, or a broad institutional logic
through which the actions by individuals create social effects. This is why

12204

individualisation is not neutral in its effects. Therefore, according to

Koskenniemi, the truth may not be served by a narrow focus on the guilt of

individuals.?®

Further, when crimes are committed on a large scale, courts cannot judge all crimes
but must select the most important crimes. In this selection process, crucial aspects of
the story surrounding the conflict may be ignored. For instance, the Nuremberg trials
were clearly focused on the Germans as the aggressors invading the whole of Europe,

more than on their crimes against the Jews. Genocide, undefined until the Genocide

22 \wjlson, Judging History, supra note 20, 914-915.

203 Koskenniemi, Between Impunity and Show Trials, supra note 18, 14. See also Chuter, War Crimes,
supra note 75, 112.

204 |bid, 13-14. See also Waters, [Redacted]: Writing and Reconciling in the Shadow of Secrecy, supra
note 169, Part I, citing R. Teitel, Bringing the Messiah, 185, stating that these crimes “after all, a set of
disconnected, deracinated misdeeds, but a patterned evil that itself distorted claims about the past to
incite present horrors — and precisely because of which a robust judicial strategy of truth-telling is
required.” See further Wilson, Judging History, supra note 20, 912-913: Historians tend to look more
broadly than courts, and include in their analysis “cultural context, social patterns, and shared public
practices and beliefs”. Historians often “locate individual agency within a wider context, thus diffusing
guilt throughout the social fabric”.

205 Koskenniemi, Between Impunity and Show Trials, supra note 18, 13.
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convention of 1948, was not charged.*® Extermination was charged but the focus was
on the German invasion of Europe. According to many commentators, this focus was

wrong.?”’

Also, the plot often gets lost in endless debates between the parties on procedural
issues. Such debates are important in order to respect principles of due process but are

tedious with regard to the overall picture of the conflict.?®

Expressed Reservations on Establishing Historical Facts
Given these limitations, necessary to guarantee the fairness of the proceedings, courts

are often perceived as “too selective and limited in scope to reveal the “whole
story”.?® Indeed, numerous scholars, including Arendt, Todorov and Paciocco, have
argued that it is impossible to establish accurate historical facts without undermining
the fairness of the proceedings. Each in their own way affirm that “[h]istory and
justice cannot be written at the same time, with the same pen, without distorting
both.”?!% In their view, any engagement of the court in writing history would distract
the attention and focus from where it should be, namely on the rendering of justice
and determining the charges, nothing else, not even “the noblest of ulterior purposes”
including the creation of a record “which would withstand the test of history”.?*! If
the court attempts to answer the broader question as to why a conflict occurred and
who is responsible for what, why and where, or if the court passes judgment on
competing interpretations of historical explanations of the conflict, a court defeats
itself and undermines the fairness of the proceedings.?*?

26 The Convention on the Prevention and Punishment of the Crime of Genocide was adopted by
Resolution 260(111)(A) of the United Nations General Assembly on 9 December 1948: 78 UNTS 277.
207 ilson, Judging History, supra note 20, 915. However, Arendt observed that those who received
the death sentence at Nuremberg were those involved in the Final Solution, so the sentencing reflected
the triers’ reactions to the crime of Genocide even if Genocide was not the verdict. See Arendt,
Eichmann in Jerusalem, supra note 21, 257.

208 K oskenniemi, Between Impunity and Show Trials, supra note 18, 35; Osiel, Mass Atrocity, supra
note 86, 116.

209, Geertz, ‘Local Knowledge’: Further Essays in Interpretative Anthropology (1983), 173; Chuter,
War Crimes, supra note 75, 233-240; D. Mendeloff, Truth-Seeking, Truth-Telling and Postconflict
Peacebuilding: Curb the Enthusiasm?, 6 International Studies Review 374 (2004); Clark, Transitional
Justice, Truth and Reconciliation, supra note 68, 252-253.

219 paciocco, Defending Rwandans Before the ICTR, supra note 190, 5.

211 Arendt, Eichmann in Jerusalem, supra note 21, 253. See also, for instance, Z. Salvatore, Symposia:
How to Ameliorate International Criminal Proceedings: Some Constructive Suggestions. Foreword,
5(2) Journal of International Criminal Justice 346 (2007), 346-347.

212 Arendt, Eichmann in Jerusalem, supra note 21, 5, 91, 253; also see analysis of Arendt’s work in:
Wilson, Judging History, supra note 20, 909-912. See also T. Todorov, The Touvier Affair, in R.
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The greater the perceived responsibility of a person, the more difficult it is to produce
a historical record simultaneously with a verdict on the person’s guilt or innocence.
The media and human rights activists will already largely have written the historical
record and analysed who are the most responsible. They may have branded such a
person as “guilty” long in advance of his trial. In such a situation, the judges are in a
difficult position should they be asked to consider evidence which challenges the
‘received’ history about the conflict, including the responsibility of the accused on
trial. Consequently, the trial process risks becoming an instrument for confirming a
preordained result rather than an objective investigation based on the evidence that is

available.?®

Professors Michael Scharf and William Schabas acknowledged that there was
massive “adverse pretrial publicity” against Milosevic, a widespread belief that he
was guilty and a public denouncement of him by prominent political leaders before he
was even brought to The Hague.?'* Professional judges are generally expected to rise

above such adverse pre-trial publicity,?® but this may be difficult in reality.

Many of the above-cited observers are therefore strongly opposed to a criminal court
engaging in creating a historical record of the facts underlying the conflict.”*® Their
reservations are shared by a number of judges in international criminal tribunals.
Judge Denis Byron, former President of the ICTR, asserted that the mandate of the
ICTR to ascertain the truth is not tantamount to writing the history of Rwanda’s
conflict. Instead, similar to judges in domestic courts, international judges have to ask

and answer the simple question whether the charges are proven or not.?*’ Similarly,

Golsan (Ed.), Memory, The Holocaust and French Justice: The Bousquet and Touvier Affairs (1996)
114, 115 at 120; L. Douglas, The Memory of Judgment: Making Law and History in the Trials of the
Holocaust (2001), 185-96, 207-10; R. Golsan (Ed.), The Papon Affair: Memory and Justice on Trial
(2000); R. Golsan, History and the “Duty to Memory” in Postwar France: The Pitfalls of an Ethics of
Remembrance, in H. Marchitello (Ed.), What Happens to History: The Renewal of Ethics in
Contemporary Thought (2001); N. Wood, Vectors of Memory: Legacies of Trauma in Postwar Europe
(1999), 113-42; Chuter, War Crimes, supra note 75, 115-125.

213 paciocco, Defending Rwandans Before the ICTR, supra note 190, 3-13.

214 Scharf & Schabas, Slobodan Milosevi¢ on Trial, supra note 65.

215 |bid, 110.

218 For a more optimistic view, see for instance Wilson who stated that law and history are inextricably
linked and share similar methods and aims: Wilson, Judging History, supra note 20, 917.

217 See the Geneva Conference, supra note 173, opening speech by the President of the ICTR
(Conference notes in author’s archives).
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Justice Doherty, one of the SCSL judges involved in the case of Charles Taylor,
described the mandate of the courts as establishing fairly a truth concerning the

charges beyond a reasonable doubt.?*®

Also, the ICTY Chamber in Krstic has stated that it would refrain from analyzing the
“deap-seated” causes of the Balkan conflict, which was viewed as the work of
historians and sociologists, and refrain from expressing emotions on the crimes
committed in Srebenica, with which the accused was charged.”*® The Chamber saw
its own task as a more modest one, that is, to establish, “from the evidence presented
during the trial, what happened during that period of about nine days and, ultimately,
whether the defendant in this case, General Krstic, was criminally responsible, under
the tenets of international law. ... This defendant, like all others, deserves
individualized consideration and can be convicted only if the evidence presented in
court shows, beyond a reasonable doubt, that he is guilty of acts that constitute crimes

covered by the Statute of the Tribunal”.?®

These observers and judges rightfully express reservations in respect to a mandate to
create a historical record. It is important to be realistic as to what can be achieved in
an international courtroom.”* The judges have a difficult enough task in assessing the
charges, as will be further explored in Part Il of this thesis. Accordingly, it is
suggested that the task of ascertaining the truth in international criminal justice, like
in domestic criminal justice, must be interpreted in accordance with the standard of
proof beyond reasonable doubt. It should be viewed as an aspiration, rather than an
objective, to get as close to the truth about the charges as humanly possible.

Wider Scope of Truth-Ascertainment in International Justice
Even limiting the truth-ascertaining task to the charges, it remains a challenge to carry

out this task adequately in international justice. Unlike domestic criminal courts,
international criminal courts and tribunals only have jurisdiction over what are
considered the most serious crimes so much so that intervention in what is usually a

domestic matter is warranted. The criminal nature of acts falling within the

8 Dublin Conference, supra note 13.
2% The Chamber, however, contradicts itself by referring at para. 70 to “an unspeakable human evil”.
220 prosecutor v. Krstic, T. Ch. I. Judgment, 1T-98-33-T, 2 August 2001, para. 2.

22 5ee also Chuter, War Crimes, supra note 75, 233-240.
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jurisdiction of the international courts and tribunals is considered to be acknowledged
worldwide and, thus, their prohibition qualifies as an international custom supported
by State practice.?”? Even if not all States agree to criminalise such acts, their nature is
considered to be so serious that their prohibition has attained a jus cogens status,

binding all States irrespective of their viewpoint or conventional obligations.??®

Criminal acts can only qualify as such if they shock mankind as a whole due to the
large scale on which they were committed. An international court or tribunal cannot
judge an isolated cruel act. A number of stringent threshold criteria must be met first
before an international court or tribunal can exercise jurisdiction in respect to alleged
criminal acts. Such acts only fall within the jurisdiction of an international court or

tribunal if they qualify as war crimes, crimes against humanity, or crimes of genocide.

The threshold criteria that must be met for each of these categories of punishable
international crimes are not fixed or precise. Neither the codified law nor the

222 According to Article 38(1) of the Statute of the International Court of Justice, international custom
constitutes evidence of a general practice accepted as law. It becomes legally binding on States if there
is State-practice in respect of the issue and there is a subjective belief that this practice is law (opinio
juris). If a rule of customary international law is established, only States which have openly and
persistently opposed the rule, will not be bound by it. See further, M. Shaw, Public International Law
(1997), 59; P. Kooijmans, Internationaal Publiekrecht in Vogelvlucht (1996); North Sea Continental
Shelf Cases (Federal Republic of Germany/Denmark; Federal Republic of Germany/Netherlands),
Judgment of 20 February 1969, 1969 ICJ Rep. 3, at 176.

223 gee A Verdross, Jus Dispositivum and Jus Cogens in International Law, 60 AJIL 55 (1966), 58,
where he describes jus cogens norms as absolute norms from which no derogation is permitted; and
which “do not exist to satify the needs of the individual states but the higher interest of the whole
international community”; also I. Brownlie, Principles of Public International Law (1998), 515; A. de
Hoogh, The Relationship between Jus Cogens, Obligations Erga Omnes and International Crimes:
Peremptory Norms in Perspective, 42 Austrian Journal of Public and International Law 183 (1991),
187; See also Article 53 of the 1969 Vienna Convention on the Law of Treaties, 1155 UNTS 331,
stating that “such a peremptory norm is accepted and recognised by the international community of
States as a whole as a norm from which no derogation is permitted and which can be modified only by
a subsequent norm of general international law having the same character”; also recognised by the
International Court of Justice in Reservations to the Convention on the Prevention and Punishment of
the Crime of Genocide, Advisory Opinion of 28 May 1951, 1951 ICJ Rep. 15, 23; Case Concerning
Barcelona Traction, Light and Power Co. (Belgium v. Spain), Second Phase, Judgment of 5 February
1970, 1970 ICJ Rep. 3, where the I1CJ declared in paras. 33 and 34 that genocide is a crime whose
prohibition is a jus cogens norm. International law does not provide a list of norms which belong to the
category of jus cogens norms, but the International Law Commission, while discussing the content of
jus cogens, concluded that it at least includes unlawful use of force, genocide, slavery, racial
discrimination and piracy. See Yearbook of the International Law Commission, 1966, vol. 1I, p. 248.
See also M. Scharf, The United States and the International Criminal Court, 64 Law and
Contemporary Problems 67 (2001), 77; A. Clapham, National Action Challenged: Sovereignty,
Immunity, and Universal Jurisdiction before the International Court of Justice, in Lattimer & Sands,
Justice for Crimes Against Humanity, supra note 41, 303, at 322-324; R. Cryer, Prosecuting
International Crimes, Selectivity and the International Criminal Law Regime, (Cambridge University
Press, 2005), 110-117.
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underlying customary law is specific on the details but leave ample room for
interpretation by the judges. Definitions have changed over time and vary from
tribunal to tribunal.?** However, as a minimum, the crimes charged must have been
committed in the context of an armed conflict (war crimes), on a widespread scale
and/or systematically (crimes against humanity), or with the specific intent to destroy

an ethnic group in part or in whole (genocide).?*

Accordingly, before the judges can assess the guilt of a particular accused for the
crimes with which he is charged, they must make assessments about the context in
which the accused allegedly committed these crimes. The determination of whether
there was an armed conflict is probably the most straightforward one, although the
distinction between serious riots, terrorism or other rebellious movements within a
country and an armed conflict is not always easy to ascertain. A distinction is further
made between national and international armed conflicts. In determining the latter,
judges must assess the extent to which one of the armed groups was supported by
another country, which is not always clear-cut. Unless a third State is a clear party to
the war, any indirect involvement through the support of a local armed group is
mostly denied and hidden, which makes it difficult to prove it to a standard of proof

beyond reasonable doubt.?

When assessing crimes charged as crimes against humanity, the judges must
determine whether the acts charged were part of a widespread or systematic attack
against a civilian population. To determine whether the crimes charged were
widespread, assessments about the scale of the crimes charged, as well as crimes not
charged, and the overall number of victims must be made.??” Only if the crimes

charged are part of a large-scale action carried out collectively with considerable

224 See further G. Mettraux, The Definition of Crimes Against Humanity and the Question of a
“Policy” Element, in Sadat, Forging a Convention, supra note 70, Chapter VII.

225 \War crimes consist of crimes committed in domestic and international conflicts. The Nuremberg
and Tokyo Tribunals also had jurisdiction in respect of crimes against the peace. Similarly, the ICC has
incorporated the crime of aggression. However, a final definition has only recently been adopted and
will be reviewed again in 2017. Until a final definition is adopted, the ICC has no jurisdiction in
respect of this crime.

226 See Prosecutor v. Tadic et al, Decision on the defence motion on jurisdiction, 1T-94-1, 10 August
1995, paras. 57-74.

22T prosecutor v. Blaski¢, A. Ch. Judgment, 1T-95-14/1-A, 29 July 2004, para. 101; Prosecutor v.
Kordi¢ & Cerkez, A. Ch. Judgment IT-95-14/2-A, 17 December 2004, para. 94; Prosecutor v Limaj et
al, T. Ch. 1. Judgment, IT-03-66-T, 30 November 2005, para. 183; T. Ch. I. Judgment, 1T-95-14/1-T 3
March 2000, para. 206.
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seriousness and directed against a multiplicity of victims, or amount to singular acts
of extraordinary magnitude, can they be qualified as ‘widespread’.?*® This is a case-
by-case determination treated differently in each court or tribunal.?® At the ICC, the
term ‘widespread’ still has to be defined by Trial Chamber or Appeals Chamber, but
the Pre-Trial Chamber has given a similar definition to it as the ICTY and ICTR.*®

The systematic nature of a crime depends on the level of organisation. In the ICTY,
the crimes charged must have been committed as part of a deliberate pattern, rather
than randomly.?*! Initially, it was necessary to demonstrate the existence of a plan or
policy, but the Appeals Chamber both for the ICTY and ICTR got rid of this

requirement.?*> At the ICC, on the other hand, the elements of crimes against

228 prosecutor v. Blagojevié & Joki¢ T. Ch. 1A. Judgment, IT-02-60-T, 17 January 2005, para. 544;
Kordi¢ & Cerkez, T. Ch. lll. Judgment, 1T-95-14/2-T 16 February 2001, para. 179; Prosecutor v.
Akayesu, T. Ch. I. Judgment, ICTR-95-4-T, 2 September 1998, para. 580. See also Prosecutor v.
Rutaganda, T. Ch. Judgment, ICTR-97-3-T, 6 December 1999, para. 69; Prosecutor v. Musema, T. Ch.
I. Judgment, ICTR-96-13-T, 27 January 2000, para. 204; Prosecutor v. Ntakirutimana et al, T. Ch. I.
Judgment and sentence, ICTR-96-10-T & ICTR-96-17-T, 21 February 2003, para. 804; Prosecutor v.
Kayishema and Ruzindana, T. Ch. Il. Judgment, ICTR-95-1-A, 21 May 1999, para. 123; Prosecutor v.
Bagilishema T. Ch. I. Judgment, ICTR-95-1A-T, 7 June 2001, para. 77.

229 See, for instance, Prosecutor v. Tadié, T. Ch. II. Opinion and Judgment, 1T-94-1-T, 7 May 1997,
paras. 660, 714; Prosecutor v. Blagojevi¢ & Joki¢, A. Ch. Judgment, 1T-02-60-A, 9 May 2007, para.
101; Prosecutor v Limaj et al, T. Ch. Il. Judgment, 1T-03-66-T, 30 November 2005 paras 191, 194-
195, 204, 210, 211, 226-228; Prosecutor v. Akayesu, T. Ch. I. Judgment, ICTR-95-4-T, 2 September
1998, para. 173.

230 prosecutor v. Bemba Gombo, PT. Ch. Il. Decision Pursuant to Article 61(7)(a) and (b) of the Rome
Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, ICC-01/05-01/08-424, 15
June 2009, para 83: “The Chamber considers that the term "widespread” connotes the large-scale
nature of the attack, which should be massive, frequent, carried out collectively with considerable
seriousness and directed against a multiplicity of victims. It entails an attack carried out over a large
geographical area or an attack in a small geographical area directed against a large number of civilians.
The underlying offences must also not be isolated.” See also D. Robinson, The Elements of Crimes
Against Humanity, in R. Lee (Ed.), The International Criminal Court, supra note 56, 63; R. Dixon,
Crimes Against Humanity, in Triffterer, Commentary on the Rome Statute, supra note 168, 178.

B prosecutor v. Blagojevi¢ & Joki¢ T. Ch. IA. Judgment, 1T-02-60-T, 17 January 2005, para. 544;
Prosecutor v. Blaski¢, A. Ch. Judgment, 1T-95-14/1-A, 29 July 2004, para. 101; Prosecutor v.
Kunaraé, Kovaé & Vukovié¢, A. Ch. Judgment, 1T-96-23 & 1T-96-23/1, 12 June 2002, para. 94; Kordi¢
& Cerkez, A. Ch. Judgment IT-95-14/2-A, 17 December 2004, para. 94; Prosecutor v Limaj et al, T.
Ch. I1. Judgment, IT-03-66-T, 30 November 2005, para. 183; Prosecutor v. Naletili¢ & Martinovié, T.
Ch. I. Judgment, 1T-9834-T, 31 March 2003, para. 236; Akayesu, T. Ch. I. Judgment, ICTR-95-4-T, 2
September 1998, paras. 579-580; Prosecutor v. Rutaganda T. Ch. Judgment, ICTR-97-3-T, 6
December 1999,para. 69; Prosecutor v. Musema, T. Ch. I. Judgment, ICTR-96-13-T, 27 January 2000,
para. 204; Prosecutor v. Kayishema and Ruzindana, T. Ch. Il. Judgment, ICTR-95-1-A, 21 May 1999,
paras. 123, 124, 581; Prosecutor v. Bagilishema T. Ch. I. Judgment, ICTR-95-1A-T, 7 June 2001,
paras. 77-78.

32 prosecutor v. Blaski¢, A. Ch. Judgment, 1T-95-14/1-A, 29 July 2004, para. 120; Prosecutor v.
Prosecutor v. Blagojevi¢ & Joki¢ T. Ch. IA. Judgment, 1T-02-60-T, 17 January 2005, para.546;
Prosecutor v Limaj et al, T. Ch. Il. Judgment, IT-03-66-T, 30 November 2005, para. 184; Prosecutor v.
Semanza, T. Ch. Ill. Judgment, ICTR-97-20-T, 15 May 2003, para. 329; Prosecutor v Muhimana, T
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humanity listed in the Statute itself require of an attack that it be carried our pursuant
to, or in furtherance of, a State or organisational policy to commit such an attack.?*®
The extent to which ‘organisational policy” includes policies of non-State entities is
currently subject to litigation.?** Scholars disagree on this issue.?*

If genocide is charged, it must be established that the accused possessed the "specific

intent” or dolus specialis to destroy a targeted protected human group in whole or in

236

part.?*® Genocidal intent may be inferred from, amongst others:**’

Ch. 1ll. Judgment, ICTR-95-1B-T, 28 April 2005, para. 527; Prosecutor v Gacumbitsi, T. Ch. IlI.
Judgment, ICTR-2001-64-T, 17 June 2004, para. 299.

2% See Article 7(2)(a) of the ICC Statute, which provides that “Attack direct against any civilian
population” means a course of conduct involving the multiple commission of acts referred to in
paragraph 1 against any civilian population, pursuant to or in furtherance of a State or organisation
policy to commit such attack”. Paragraph 3 to the Introduction to Article 7 in the Elements of the
Crimes provides that “It is understood that ‘policy to commit such attack’ requires that the State or
organization actively promote or encourage such an attack against a civilian population”. Footnote 6 to
this paragraph states that “a policy which has a civilian population as the object of the attack would be
implemented by State or organizational action. Such a policy may, in exceptional circumstances, be
implemented by a deliberate failure to take action, which is consciously aimed at the attack. The
existence of such a policy cannot be inferred solely from the absence of governmental or organizational
action”. See further C. Hall, Crimes Against Humanity, in Triffterer, Commentary on the Rome Statute,
supra note 168; Robinson, The Elements of Crimes Against Humanity, supra note 230, 64, 78; R.
Dixon, Crimes Against Humanity, in Triffterer, Commentary on the Rome Statute, supra note 168, 178
at 179; A. Cassese, Crimes Against Humanity, in A. Cassese, P. Gaeta & J. Jones (Eds.), The Rome
Statute of the International Criminal Court: A Commentary (Volume 1) (Oxford University Press,
2002) 376; W. Schabas, An Introduction to the International Criminal Court (3 Ed) (Cambridge
University Press, 2007), 102.

2% Sjtuation in the Republic of Kenya, P. T. Ch. II. Decision pursuant to article 15 of the Rome Statute
on the authorization of an investigation into the situation in the Republic of Kenya, ICC-01/09-19, 31
March 2010, para. 90; cf Dissenting Opinion of Judge Kaul, paras. 28-32, 40, 51.

25 M. Cherif Bassiouni and Schabas are of the view that a State-like organisation must be behind the
policy. See M. Cherif Bassiouni, The Legislative History of the International Criminal Court:
Introduction, Analysis and Integrated Text (Vol. 1) (Transnational Publishers, 2005), 151-152; M.
Cherif Bassiouni, Crimes Against Humanity in International Criminal Law (2" Ed.) (Kluwer Law,
1999), 245-246; and: Schabas, An Introduction to the International Criminal Court, supra note 233,
102-104. Robinson, on the other hand, is of the view that non-State policies are also included in the
definition: see Robinson, The Elements of Crimes Against Humanity, supra note 230, 64; Mettraux,
The Definition of Crimes Against Humanity, supra note 224; Ambos, Crimes Against Humanity, supra
note 70, 282-286.

2% prosecutor v. Akayesu, T. Ch. I. Judgment, ICTR-95-4-T, 2 September 1998, para. 498; Prosecutor
v. Krsti¢ T. Ch. I. Judgment, 1T-98-33-T, 2 August 2001, para. 571.

237 prosecutor v. Seromba, T. Ch. Judgment, ICTR-2001-66-T, 13 December 2006, para. 320,
confirmed in A. Ch. Judgment, ICTR-2001-66-A, 12 March 2008, para. 176; see also Prosecutor v.
Gacumbitsi, A Ch. Judgment, ICTR-2001-64-A, 7 July 2006, paras. 40, 41; Prosecutor v. Rutaganda
A. Ch. Judgment, ICTR-97-3-A, 26 May 2003, para. 525; Prosecutor v. Akayesu, T. Ch. I. Judgment,
ICTR-95-4-T, 2 September 1998, para. 523; Prosecutor v. Kayishema and Ruzindana, T. Ch. II.
Judgment, ICTR-95-1-A, 21 May 1999, para. 93; A Ch. Judgment, ICTR-95-1-A, 1 June 2001, para.
159; Prosecutor v. Nahimana et al, A. Ch. Judgment, ICTR-99-52-A, 28 November 2007, para. 524;
Prosecutor v. Krsti¢, A. Ch. Judgement, IT-98-33-A, 19 April 2004, para. 34; Prosecutor v. Jelisi¢, A.
Ch. Judgment, IT-95-10-A, 5 July 2001, para. 47.
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“(a) the general context of the perpetration of other culpable acts

systematically directed against that same group, whether these acts

were committed by the same offender or by others, (b) the scale of

atrocities committed, (c) their general nature, (d) their execution in a

region or a country, (e) the fact that the victims were deliberately

and systematically chosen on account of their membership of a

particular group, (f) the exclusion, in this regard, of members of

other groups, (g) the political doctrine which gave rise to the acts

referred to, (h) the repetition of destructive and discriminatory acts

and (i) the perpetration of acts which violate the very foundation of

the group or considered as such by their perpetrators”.
Failing to establish any of the above and the other ‘chapeau’ elements necessarily
results in an acquittal, or, if raised before the commencement of trial, the dismissal of
the case for lack of jurisdiction. These elements do not relate to the actus reus or mens
rea of the accused himself, but are rather described as the contextual elements of the
crimes. Thus, although the focus of any trial should be on the ultimate issue of guilt or
innocence of the accused in respect to the charges, there is no escape from making

findings on events on a broader scale than those charged.

This means that, in order to render judgment in an international case, judges must
establish facts of historic importance to a much wider audience than those directly
implicated by the criminal trial that triggers the judges to makes such findings. To
give an example, a finding that genocide was committed against an identifiable group
not only has a significant historic and moral importance to the direct victims, but also
for the history writing of the region in question. The identification of the various
players directly or indirectly involved in a conflict and the role they played, may be
necessary to establish that the conflict was of an international nature. This is also of
paramount importance in understanding the nature, cause and background of the

conflict.

The establishment of the direct mens rea and actus reus of the accused is itself of
historic significance, particularly where the accused in question had a leading political
or military position in the region under examination. They are usually not the ones
who pulled the trigger but rather those who committed through or with others,
ordered, instigated, planned or aided and abetted the crimes charged. The prosecution
has a difficult task in establishing a nexus between the accused and the crimes

charged particularly when the accused was remote from the crime scene when the
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crimes were committed, or there is no obvious link between him and the direct

perpetrators.?*®

Thus, unlike in ordinary domestic trials where the question is usually a simple one,
‘does the evidence show that he did, or did not commit a certain act?’, in international
trials the question of guilt is more complex. In order to establish responsibility of
those behind the scene, many questions have to be answered about the crimes of
others and the relationship between the direct and indirect perpetrator. It is therefore
usually much harder to prove a case of such complexity than it is to prove a typical

murder case in a domestic court.

It must further be established, for instance, whether an act constituted a war crime or a
legitimate self-defence, collateral damage or deliberate targeting of civilians. Such
determinations require choices of a historical interpretation of the conflict in terms of

who were the main aggressors and who were principally targeted.?*°

It is therefore clear that the charges against an accused before an international court or
tribunal are interwoven with historical events. The judges must interpret these events
in their ultimate determination of whether a particular accused is guilty as charged.?*°
However, in light of the difficulties discussed above, it is suggested that the judges
should not be overly ambitious and seek to write the entire history of the conflict. In
each case, judges should limit themselves to evaluating the evidence relating to the
charges against the accused. Any step further to writing history may lead to distortion
of that history.

The totality of the judgements rendered by international criminal courts and tribunals
may, however, contribute to the overall history writing carried out by historians,
sociologists, human rights advocates, the affected communities and others interested
in the conflict. The volume of this contribution depends on the extent to which the
findings of the tribunals are acknowledged as accurate and legitimate. History writing

is a time-consuming process. In this regard, historians and other observers have an

238 K oskenniemi, Between Impunity and Show Trials, supra note 18, 16-17.
%9 Ipid, 12-13, 17.
0 paciocco, Defending Rwandans Before the ICTR, supra note 190, 13.
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advantage because they are not restrained by the deadlines imposed on the courts. As
historian and Rwanda expert Guichaoua said at a conference on Rwanda and the
ICTR, he and other experts on Rwanda will continue to write and review their history
of Rwanda’s conflict and genocide well after the closure of the ICTR. He showed

optimism that the truth on Rwanda would eventually come out.?*

The meaning of ‘the ascertainment of the truth’ in international justice

Relativism versus Radicalism
The frequent use of expressions such as ‘revealing the truth’, “‘uncovering the truth’ or

‘truth prevails’ in the context of past serious atrocities, suggests that there is a clear
assumption that there is one indisputable, objective truth out there that can be found if
one has sufficient tools to conduct an adequate search for the truth. It suggests that the
truth that one seeks to establish is more than a procedural truth, which is constructed

in the course of criminal proceedings.

The difficulties of establishing a non-contested ontological truth, if at all possible,
have been set out above. These difficulties are particularly evident in international
justice by comparison to domestic justice. Many different reasonable views exist

rather than one authoritative correct version.?*?

Particularly in the context of serious human rights violations, it can be dangerous to
take relativism concerning the existence of one objective truth too far. If there are
only subjective perceptions none of which carries more moral weight than any other,
then any extremist negationist view would have to be considered in an equal manner

as any more moderate view.

Such extreme relativism should be avoided because it would undermine the moral
foundation of any fact-finding exercise, given that the outcome would simply be
another point of view.?** Domestic systems would be equally affected by adopting

such a radical relativist position, as any criminal justice system is based on the

1 The Geneva Conference, supra note 173.
242 Chuter, War Crimes, supra note 75, 203-240.
23 parlevliet, Considering Truth, supra note 3, page 7.
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assumption that it is in principle possible to reconstruct facts. Convicts are sent to

prison on the basis of this assumption.

The acknowledgement that the truth has more than one reasonable version is
consistent with the common law notion of procedural truth, and not inconsistent with
the civil law notion of objective truth. The objective truth in a civil law judicial
context has a legal, more than a moral meaning with reference to a particular method.
As previously stated, an objective truth in civil law systems should not be confused
with absolute truth, but is rather the safest result humanly possible of criminal

proceedings.?**

By contrast, when truth is used in the context of human rights violations, it has “very
strong moral, political and social dimensions”.?** It does not only relate to uncovering
facts, it also has a strong normative value as well as an imposing tone. Truth is
contrasted with the lies of an authoritarian regime or other group having committed
atrocious crimes. People can no longer tolerate the concealment of their past atrocities
and demand to know the truth about these atrocities, in order to expose their lies and
prevent the spreading of false information about what happened in the conflict
itself.*® The uncovering of the truth is seen as a solution to break with the past and
prevent the use of propaganda to brainwash people into committing further atrocities.
Truth also serves to identify those who did wrong and those who suffered this wrong.
Truth is thus associated with morality and righteousness and aligns with the morally

correct.?*’

It is also believed that, when faced with the ‘truth’, those who are clinging onto their
inaccurate version of events will have to accept that they were in error. Truth is thus

seen as a tool to bring different ethnic groups together and work towards a more

4 See above, section “Civil Law Justice Systems: Meaning of Ascertainment of the Truth’.

2 parlevliet, Considering Truth, supra note 3, 4-5, 31.

28 An example of this is the nearly 90 years of official denial by successive Turkish governments of
the genocide committed against the Armenian population between 1915 and 1917 in which an
estimated number of 1.5 million people lost their lives. Although recently, voices are occasionally
raised in favour of recognising that this genocide took place, throughout the years, western countries
have barely pressurised Turkey to do so. See, amongst others, Cohen, State Crimes of Previous
Regimes, supra note 42, 13-41. There has also been years of official silence about the crimes
committed during 36 years of Franco’s dictatorship in Spain. Spain’s young democracy agreed to look
forward, not back. See also Burying Myths, Uncovering Truth, The Economist, supra note 41.

7 parlevliet, Considering Truth, supra note 3, 10.
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truthful and open society.?*® The truth, therefore, not only has a backward function in
determining who was responsible for atrocities committed in the past, but also a
forward function in working towards a better future society where such atrocities will

not be repeated.?*

Where a domestic country is too unstable or politically divided to render fair justice,
the entire hope of the victims of serious atrocities is vested in international tribunals
and courts. In a conflict zone, there usually is a greater faith in international criminal
tribunals than domestic courts to establish the truth impartially.>® However, to
achieve all the objectives international justice has set out to achieve, if at all possible,
it is not sufficient to establish the truth about past events. This truth must also be
accepted, acknowledged and internalised by the international community as well as
the affected communities.?®* It then stands a better chance of beating negationism,
manipulation and cover-ups.?* It would thus be unfortunate if the truth established by

international tribunals and courts were challengeable.

Accordingly, an overemphasis on relativism in relation to the objective nature of truth

would significantly undermine the importance that people, including those who

248 Becker, Confronting the Truth of the Erinyes, supra note 19, 231, 242-253; Borer, Truth Telling as
a Peace-Building Activity, supra note 83, 25.

9 parlevliet, Considering Truth, supra note 3, 10.

0 This appears from conversations the author has had with people from Kosovo, DRC and Rwanda.
See also: Max-Planck-Institute for Foreign and International Criminal Law — Ernesto Kiza, Corene
Rathgeber & Holger-C. Rohne, Victims of War: An Empirical Study on Victimization and Victims’
Attitudes towards Addressing Atrocieties (HHamburger Edition HIS-Verlags GmbH, Hamburg, 2006)
available online at http://www.his-online.de. Participants in this survey interviewed victims in 11 areas
including DRC, Kosovo and Bosnia. Most of them had greater faith in international justice than in
domestic justice. See also supra note 42.

281 Clark, Transitional Justice, Truth and Reconciliation, supra note 68, 250-260; J. Gibson, The
Contributions of Truth to Reconciliation, 50 Journal of Conflict Resolution 414 (2006); R. Rotberg &
D. Thompson (Eds.), Truth v. Justice: The Morality of Truth Commissions (Princeton University Press,
2000); Borer, Truth Telling as a Peace-Building Activity, supra note 83, 22; L. Weschler, “Afterword”
in State Crimes: Punishment or Pardon, Papers and Reports of the Conference, November 4-6, 1988
(Queenstown, MD: Justice and Society Program of the Aspen Institute, 1989), 93; also Cohen, State
Crimes of Previous Regimes, supra note 42, 18; Chuter, War Crimes, supra note 75, 241.

252 Borer, Truth Telling as a Peace-Building Activity, supra note 83, at 17; also Llewellyn, Restorative
Justice in Transitions and Beyond, supra note 41, 101-103; DelLaet, Gender Justice, supra note 59,
151, 153, 173; Hamber, “Nunca Mas”, supra note 69, 208-209; P. Hayner, Unspeakable Truths:
Confronting State Terror and Atrocity (Routledge, 2001), 24; R. Teitel, Transitional Justice in a New
Era, 26(4) Fordham International Law Journal 893 (2003); Cohen, State Crimes of Previous Regimes,
supra note 42, 18-19; R. Rotberg & D. Thompson (Eds.), Truth v. Justice, supra note 251, 3;
Pasternak, Wahrheitskommissionen, supra note 64, 10-14; May & Hoskins, International Criminal
Law, supra note 57, 218.
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suffered tremendously, attach to the determination of the truth and negate some of

their hopes for a better future.

Some level of relativism and acknowledgement that there is more than one reasonable
perspective is, however, healthy as well as necessary. For an international court to
have legitimacy and reach its objectives, it must at least consider all competing

narratives of different parties to the conflict.

This is an extremely difficult task after a conflict covered by blood and suffering on
all sides. On the one hand, one must be alert not to give too many credentials to
radical theories which seek to justify the behaviour of the principal aggressors in a
conflict and thereby underestimate their responsibilities.®®® This could undermine any
possibility for reconciliation since it would not do justice to the side of the principal
victims and may anger and frustrate them. It could potentially feed extremists and

would not encourage national and communal healing.

This is confirmed by Clark’s empirical research in different regions in Bosnia, where
she spoke to 120 ordinary people from the three ethnic groups, each massively
denying their own crimes and blaming all on the others. According to Clark, denial is
the cause of resentment, anger and frustration on all sides and undermines

reconciliation.?>*

Reconciliation would equally be undermined if the extremist voices are not listened to
at all, no matter how unappealing they are to the assessors. They, themselves, would

feel undermined and not accept the outcome of the process.*®

More importantly, no
safe and solid truth can be established by listening to the side only of the identified
victims. This can only establish a partial, one-sided truth, while limiting any

understanding as to the causes of the violence.*®

253 Wilson, Judging History, supra note 20, 941-942.

% Clark, Transitional Justice, Truth and Reconciliation, supra note 68, 256-257.

#  Mirsad Tokaca, President of the Research and Documentation Center Sarajevo
(<http://www.idc.org.ba/aboutus.html>), speaker at Echoes of Genocide, supra note 85; see also S.
Nino, Radical Evil on Trial (Yale University Press, 1996), 132-133.

2%6 Hamber, “Nunca Méas”, supra note 69, 211.
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This is particularly true where the facts are not clear and different ethnic groups have
played a role. There are usually perpetrators and victims from all sides even if one
group has committed atrocities on a much larger scale. Also, victims are not always
blameless. Sometimes, one person may be a perpetrator and victim at the same

time. %’

Accordingly, no one possesses “a monopoly on correct interpretation”.?*® Conflict
stories are seldom black and white and as simplistic as they may initially appear.
Facts may be manipulated for political ends. The recorders of the facts may be easily
misled by the overwhelming information of gruesome crimes being committed and
the high number of persons being victimised.?® Led by the horrific stories during
ethnic wars, everyone can become subject to manipulation. Yet, the story may deserve
at least some nuance. Nuance brings complexity and ambiguity and may result in

more acquittals or mitigated sentences. The end result is, however, closer to reality.®

Therefore, it is important that an international tribunal identifies the wrongs suffered
and perpetrated by all sides. Only then can the truth stand the test of challenge. Its
credibility must not be allowed to be undermined by the identified wrongdoers or
their associates. Simultaneously, this very credibility must be acceptable to all sides

of the conflict.?%!

27 About such complexities, see also Becker, Confronting the Truth of the Erinyes, supra note 19, 242-
253, 245. See also Chuter, War Crimes, supra note 75, 105.

258 ). Habermas, The Theory of Communicative Action. Vol. I: Reason and the Rationalization of
Society, translated by T. McCarthy (Polity Press, 1991, originally 1981), 100, cited in: Parlevliet,
Considering Truth, supra note 3.

259 A former war qualified this as “tyranny of victimology”, as cited in Chuter, War Crimes, supra note
75, 100-106; A. Cutter, Journalists: Must They Remain Neutral in Conflict?, 36(2) United Nations
Chronicle (1999); M. Ignatieff, The Warrior’s Honour: Ethnic War and the Modern Conscience
§1988), 24-25.

0 See Burying Myths, Uncovering Truth, The Economist, supra note 41; also see: Paciocco,
Defending Rwandans Before the ICTR, supra note 190, 5; Parlevliet, Considering Truth, supra note 3,
18-19; Chuter, War Crimes, supra note 75, 44-51, 100-106 (“complexity is an enemy” (45)).

261 gee Del aet, Gender Justice, supra note 59,151, 153, 173; Parlevliet, Considering Truth, supra note
3, 31-32; Clark, Transitional Justice, Truth and Reconciliation, supra note 68, 259.
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Construction of a Collective Truth
The only possible truth that would have legitimacy and be acknowledged as accurate
is one that is produced with the involvement of all parties. The end result would then

reflect a “collective truth”, somewhere in between black and white.?%?

The process to obtain such a result must be transparent and allow for all voices to be
heard in an equal manner, even if what they say is ultimately rejected. Having
carefully balanced the different perspectives, the triers of fact must choose the most
reasonable and plausible interpretation of facts.?®® This does, however, not go without
difficulty or criticism. No matter how fair the triers of fact seek to be to all parties to
the conflict in addressing the wrongs and sufferings from all sides, it appears difficult,
if not impossible, to satisfy them all. There will always be people or groups unhappy
with the result.”®* The important matter is that most reasonable people can live with

the end result, and that the blatant lies are filtered out in the course of the process.®

Accordingly, as in domestic criminal justice, the truth is determined by the procedure.
As Ignatieff puts it, “the past has none of the fixed and stable identity of a
document.”®®® 1t cannot be found, but must be constructed by a fair and democratic
procedure in which the most persuasive argument wins. It is the fairness of the
procedure rather than the certainty of the outcome, which determines the legitimacy
and authoritative nature of the truth.?®” Accordingly, truth “is more a notion of

humanity than of science”.?®®

%2 parlevliet, Considering Truth, supra note 3, 19.

%63 parlevliet, Considering Truth, supra note 3, 10; Llewellyn, Restorative Justice in Transitions and
Beyond, supra note 41, 99.

264°M. Ignatieff, Articles of Faith, 25(5) Index of Censorship 110 (1996), 114: ‘Agreement on a shared
chronology of events might be possible though even this would be contentious; but it is impossible to
imagine the three sides ever agreeing on how to apportion responsibility and more blame. The truth
that matters to people is not factual or narrative truth but moral or interpretative truth. And this will
always be an object of dispute in the Balkans.”

265 parlevliet, Considering Truth, supra note 3, 11, 17, 19, Ignatieff, Articles of Faith, supra note 264,
114; Rorty, Objectivity, Relativism, and Truth, supra note 17.

26 |gnatieff, Articles of Faith, supra note 264, 114.

267 Parlevliet, Considering Truth, supra note 3, 20. See also: Doak, The Therapeutic Dimension of
Transitional Justice, supra note 59, 276-277.

%8 parlevliet, Considering Truth, supra note 3, 36.
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Rorty has pointed out that it is difficult to define truth, but it is possible to identify
certain “conditions in which a search for the truth will most likely be successful”.?®®
He and others refer to “undistorted communication”, “reciprocity and mutual
recognition” and “free and open encounter” as such conditions.?”® Instead of an
objective truth, the truth that is established in such an environment is an inter-
subjective truth, as it is defined by communication between human beings, rather than

the relationship between a human being and the external, objective reality.?"*

Conditions for the Effective Ascertainment of the Truth in International Trials

Listening to all sides in the context of international trials includes the prosecutor,
defence and victims. It is particularly important and challenging for the triers of fact
to listen to the side of the accused in full equality without a preconceived idea of his
guilt.?”? This is not always easy, given the extensive pre-trial media attention given to
the more notorious accused persons before international criminal tribunals.?”® In any
event, this author shares the view of the above-cited scholars Rorty and Becker, that
neutrality is a myth.™* This does not, however, prevent triers of fact from ascertaining
the truth accurately to the extent humanly possible. Arguably, rather than seeking to
be neutral, triers of fact should seek to keep a distance from the information and
information providers with whom they are confronted, while engaging genuinely with
the information. In engaging with the information, triers of fact should not choose one
side over the other, but they do not need to abstain from choosing any side. Instead,

they should engage with all sides.?”

269 Rorty, Contingency, Irony, and Solidarity, supra note 17, 176, footnote 11; cited in Parlevliet,
Considering Truth, supra note 3, 13; and Rawls, A Theory of Justice, supra note 136, 13, 17-22.

2% Rorty, Objectivity, Relativism, and Truth, supra note 17, 23, 39, 84; cited in Parlevliet, Considering
Truth, supra note 3, 13. See also T. van Boven, Fact-finding in the Field of Human Rights, 3 Israel
Yearbook on Human Rights 93 (1973), 106; Parlevliet, Considering Truth, supra note 3, 12; Ignatieff,
Articles of Faith, supra note 264, 119.

"' Rorty, Objectivity, Relativism, and Truth, supra note 17, 23-37; cited in Parlevliet, Considering
Truth, supra note 3, 13. See also Becker, Confronting the Truth of the Erinyes, supra note 19, holding
that some level of objectivity can be reached by “confronting the various truths and by recognizing and
accepting different subjectivities” (250).

272 parlevliet, Considering Truth, supra note 3, 17.

2% gee further above, section ‘Expressed reservations on Establishing Historical Facts’, in particular
footnotes 213-215.

214 Becker, Confronting the Truth of the Erinyes, supra note 19, 245-250, particularly 250; Rorty,
Obijectivity, Relativism, and Truth, supra note 17, 21-45. See also Franck & Fairley, Procedural Due
Process, supra note 177, 309; Leurdijk, Fact-Finding, supra note 177, 141.

2B A Liebling, Whose Side Are We On? Theory, Practice and Allegations in Prisons Research, 41
Brit. J. Criminology 472 (2001).
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Such engagement with all sides at a distance is essential for the establishment of a full
truth rather than a partial truth based on one side only. It may be part of a legitimate
defence to present the court with an alternative narrative of what occurred during the
conflict and with whom lies the responsibility.?”® The downside is that the accused
may turn the trial into a propaganda show. For instance, the accused, or counsel on his
behalf, can use the trial as a forum for politics, or to point to the guilt of people not on

trial 2"’

The context in which crimes were committed cannot be ignored and may offer a
better understanding as to why the crimes were committed. Particular political,
historic, social and economic circumstances are needed for crimes against humanity,
war crimes or genocide to be perpetrated. However, contextualisation is not always
easy to distinguish from justification or exoneration of these crimes. Going too far in
this could potentially conflict with the purpose of doing justice to the victims by
acknowledging the harm done to them. The accused should thus not be allowed to use
the context to excuse his criminal conduct. At most, it would mitigate his criminal

conduct.?"®

Yet, he must be able to express unpopular views as part of his defence. The accused
has a special status. He is the one facing a long prison sentence, and is protected by
due process principles. In a specific case, granting due process to the accused may be
in conflict with the mandate of ascertaining the truth.?”® In particular, the fairness of
the procedure may limit the access of the triers of fact to relevant information. For
instance, what if relevant and reliable information is produced late and the accused
had no advance notice thereof and could thus not prepare a defence to address the new

information? Or what if it was obtained unfairly? In such situations, seemingly a

2% M. Osiel, Why Prosecute? Critics of Criminal Punishment for Mass Atrocity, 118(22) Human
Rights Quarterly 118 (2000).

2" K oskenniemi, Between Impunity and Show Trials, supra note 18, 17, 19, 25, 29-32, 35; Waters,
[Redacted]: Writing and Reconciling in the Shadow of Secrecy, supra note 169, Part 1. See also Cryer,
Prosecuting International Crimes, supra note 223, 199-202.

2" parlevliet, Considering Truth, supra note 3, 17-18; C. Villa-Vicencio, The Politics of
Reconciliation, in Borer, Telling the Truths, supra note 40, 70-75 Cohen, State Crimes of Previous
Regimes, supra note 42, 41.

2% See Cleiren & Nijboer, Strafvordering, supra note 165, De verdachte, Boek I, Titel I, Art. 29
(Spronken), 80-81; Pompe, Bewijs in Strafzaken, supra note 153, 38—42.
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choice has to be made between respecting the fair trial rights of the defendant and the

search for the truth.

Also rights, such as the right to silence, the right not to incriminate one-self, the right to counsel and
the right to privacy are frequently considered to frustrate the ascertainment of the truth because the

individual cannot be taken by surprise or lured into speaking.?*°

In the commentaries and literature, the terms ‘ascertainment of the truth’ and
‘effective prosecutions’ are often used inter-changeably — although they clearly do not
mean the same thing®" — and are contrasted with fair trial guarantees.?®> Damaska, for
instance, opines that it is often naively denied that, usually, what is gained on the
front of individual rights is lost on the front of fact-finding precision, and vice versa.
Indeed, “in the criminal process, concern for individual rights will often set limits to
the pursuit of truth and conflict with the desire to establish the facts of the case. This
potential “zero-sum” effect is denied mostly by those who claim that they have
established an ideal social order. Actual failure to realize the ideal leads them to

idealize the real.”?%

Arguably, however, and contrary to Damaska’s assertion, fact-finding precision and
protection of due process principles can go hand in hand without undermining either
or both. A vigorous protection of the rights of the accused does not need to hinder a
thorough search for the truth. Whilst effective prosecutions with the fewest possible
barriers caused by principles of due process may lead to more convictions, they may
not necessarily lead to more accurate results. There is a compelling argument that
respecting individual rights contributes to ascertaining the truth.?®* For instance,

putting pressure on someone to answer questions often results in inaccurate answers

280 pompe, Bewijs in Strafzaken, supra note 153, 38-42.

28 see for instance Borer, Truth Telling as a Peace-Building Activity, supra note 83, 20-21, D.
Piragoff, supra note 168, 1321; Koskenniemi, Between Impunity and Show Trials, supra note 18, 35.
The UK Report of Royal Commission on Criminal Justice has distinguished the purpose of uncovering
the truth from that of guaranteeing arrests and convictions. Ibid, 11; with reference to Royal
Commission on Criminal Justice, Report, Cm. 2263 (1993); 1995 Criminal Cases Review Commission
gPart 11, Criminal Appeal Act 1995, available at <www.ccrc.gov.uk/>

82 \Whenever there are calls for reform, there are those advocating for greater protection of the rights
of the defendant, and those advocating greater police powers and higher punishments. See Uglow,
Criminal Justice, supra note 138, 13.

28 Damaska, Evidentiary Barriers, supra note 30, 588-589.

284 See also Gary Goodpaster, who argues that only fair proceedings lead to accurate results:
Goodpaster, On the theory of the American Adversary Criminal Trial, supra note 139, 118-153.
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and may distort the truth.”® Further, if obtaining evidence irregularly carries no
consequences, there is no encouragement to stop using irregular methods to obtain
such evidence, which would adversely affect the overall quality of the proceedings
and thus the end product.

Fair trial rights were introduced to prevent miscarriages of justice and determine the
boundaries of the search for the truth. Arguably, the most adequate truth-searching
model reflects a fair balance between the rights of the defendant on the one hand, and
the need for effective prosecutions on the other. Professor ‘t Hart, former Dutch
prosecutor and legal scholar, is of the firm view that these objectives are not in
conflict with each other but must be considered as two sides of the same coin of
justice.?®® Only if the rights and obligations of the prosecution and defence are

equally balanced in the truth-searching process can the end result be accurate.?’

In conclusion, there is a constant struggle to find the right balance between protecting
the interests of the accused as well as the interests of the victims. There are various
types of methods that could be put in place to achieve the ‘happy middle way’,
provided they comply with a number of minimum conditions. These minimum

conditions are:

e greatest access to relevant and reliable information from all sides;
e engagement at a distance by the triers of fact;
e transparency;

e democratic, open and fair procedure to accused and victims.

%5 In modern times, there are ample examples where pressure has led to a miscarriage of justice. For
instance, the Dutch case Schiedammer parkmoord, which concerned a miscarriage of justice caused by
the confession of innocent suspects, demonstrates how an accused may confess to a crime he has not
committed. This may be the case even if the statement was taken voluntarily because the suspicion,
particularly when the suspect is taken into custody, may already cause significant pressure. See further
P. J. van Koppen, De Schiedammer parkmoord; een rechtspsychologische reconstructive (Ars Aequi
Libri, 2003).

%8 A C. ‘t Hart: Openbaar Ministerie en Rechtshandhaving (Gouda Quint bv, 1994), 167-232.

87 This corresponds with the view of Judge Cotte, a French Judge at the ICC, holding that the only
objective of criminal justice is the manifestation of the truth, but that this objective can be achieved
only by ensuring that the substantive debates take place in a fair way. See Prosecutor v. Katanga &
Ngudjolo, T. 25 May 2010, 40.
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Part 11 will consider to what extent the international criminal justice model complies
with these minimum conditions and identify the procedural elements which are
potentially problematic in ascertaining the truth. Bearing the above definition of truth
and the conditions to achieve it in mind, Part Il will review how adequately
international criminal tribunals ascertain the truth in the practical reality of their daily
operation. More specifically, it will examine the selection of cases, the investigations,
presentation and evaluation of the evidence in the ICTY, ICTR and ICC. In so doing,
it will evaluate to what the extent the potentially problematic procedural elements

identified in Part 11 are problematic in reality.

In carrying out this socio-legal research, it should be borne in mind, as Becker stated,
that truth “cannot and should not be developed with the idea of a master plan or with
fantasies about a clear-cut tool Kit that is applicable in any context of conflict in the
world. So our first and most important set of recommendations to any actor in this
field is about humility in reference to the enormity of the task, public honesty as to the
limited goals we are able to achieve, and a capacity to respect and reflect the special

characteristics of a given local context.”?

288 Becker, Confronting the Truth of the Erinyes, supra note 19, 252.
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PART 11
METHODOLOGIES

80



Origins of the Legal Principles of the ICTY and ICTR

When the Yugoslavia and Rwanda Tribunals were set up in 1993 and 1994
respectively, the only precedents available were the Nuremberg and Tokyo Tribunals,
which had been established fifty years earlier.?®° Similar to these earlier tribunals, the
drafting of the Statute and Rules of Procedure and Evidence finished very rapidly.
Time was of the essence, given that both tribunals responded to ongoing wars and

threats of renewed and increasing violence.?*

Both the ICTY and ICTR, which were initially almost identical in their structure,
operation and legislative framework, were established on the basis of a Security
Council resolution.”®* Resolution 808, pursuant to which the ICTY was established,
assigned the Secretary-General the task of submitting a report containing a draft
Statute for the anticipated tribunal. Since the UN has no legislative branch, the
Secretary-General assigned the task of drafting the Statute of the ICTY to the Office
of Legal Affairs (‘ALQO’) in New York. The procedure was fast. Within three months
the Statute was drafted and adopted. Since government positions communicated to the

ALO remained secret there are no records of the drafting process.?*

According to M. Cherif Bassiouni, who was part of the drafting process, many States
made proposals during this process. To avoid lengthy debates on issues where no

consensus existed between various States, the Security Council did not allow any

89 | ondon Agreement, 8 August 1945; Tokyo Charter, 26 April 1946; Y. Beigbeder, Judging War
Criminals, The Politics of International Justice (St. Martin’s Press Inc, 1999), 54-56.

20 |n Rwanda the war shifted to a neighbouring country, the nation formerly known as Zaire, now
called the Democratic Republic of Congo (DRC).

21 The ICTY was established pursuant to Resolution 808, adopted on 22 February 2003: UN Doc.
S/RES/808. The ICTR was established pursuant to Resolution 955, adopted on 8 November 1994: UN
Doc. S/RES/955. In each of these cases the Security Council used its powers under Article 39 of
Chapter VII of the Charter of the United Nations, allowing it to adopt military and non-military
measures it deems appropriate to maintain or restore international peace and security. This Article
provides: “The Security Council shall determine the existence of any threat to peace, breach of peace,
or act of aggression and shall make recommendations, or decide what measures shall be taken in
accordance with Articles 41 and 42, to maintain or restore international peace and security.”

22 See M. Cherif Bassiouni & P. Manikas, The Law of the International Criminal Tribunal for the
Former Yugoslavia (Transnational Publishers Inc, 1996), 219-221; S. Johnson, On the Road to
Disaster: The Rights of the Accused and the International Criminal Tribunal for the Former
Yugoslavia, 10(1) International Legal Perspectives 111 (1998), 113-115.
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amendments once it received the draft Statute.?*® Pursuant to Security Council (‘SC”)
Resolution 827, the draft Statute was adopted without change.’** Save for the
provisions stipulating the crimes, the ICTR Statute was copied word for word from
the ICTY Statute and attached to the SC Resolution establishing the ICTR.?*

Given the lack of a clear precedent, the drafters of the Statute had a difficult task in
drafting a legal framework in a legal vacuum. The predominantly American drafters
mainly referred back to a system they knew best: ‘common law’ as applied in
American courtrooms.?®* Bassiouni confirms that the tribunal that had been created
“is more akin to court systems found in common law jurisdictions, particularly that of
the US.”#*" This is particularly with regard to the manner in which its functions were

separated.

Unlike the Nuremberg Charter, which had already incorporated the main evidentiary

principles,2?8 the ICTY and ICTR Statutes did not include any evidentiary guideline.

2% For debate on the drafting process, see Bassiouni & Manikas, The Law of the Tribunal for the
Former Yugoslavia, ibid, 221-226.

2% UN Doc. S/RES/827, 25 May 1993; UN SCOR 48" Sess, 3217" mtg, at 7, UN Doc S/PV.3217 (25
May 1993).

2%\ Morris & M. Scharf, The International Criminal Tribunal for Rwanda (Volume II)
(Transnational Publishers, 1998), Preface xvii.

2% ICTY, First Annual Report (1994), UN. Doc. A/49/342; UN Doc. S/1994/1007, available at
http://www.icty.org/x/file/About/Reports%20and%20Publications/AnnualReports/annual_report 1994
_en.pdf>, last accessed January 2012.

297 Bassiouni & Manikas, The Law of the Tribunal for the Former Yugoslavia, supra note 292, 798.
Judge Cassese also recognized that “for historical reasons, there currently exists at the international
level a clear imbalance in favour of the common-law approach” Prosecutor v. Erdemovié, A. Ch.
Separate and Dissenting Opinion of Judge Cassese to Judgment of Appeals Chamber, 1T-96-22-A,
section IA, [3].

2% gee for instance Article 19 pursuant to which “[t]he Tribunal shall not be bound by technical rules
of evidence. It shall adopt and apply to the greatest possible extent expeditious and non-technical
procedure, and shall admit any evidence which it deems to have probative value”. The Nuremberg
Charter also included a provision pursuant to which specific items of documentary evidence, including
signed statements and depositions, were to be admissible (Article 13(c)). See further Article 20, on the
basis of which the Tribunal might require to be informed of evidence before it was offered, so that it
could rule on its relevance. Article 21 provided that judicial notice was to be taken of “facts of
common knowledge”, and of official government documents, reports of the United Nations, acts and
documents of national committees for the investigation of war crimes, and the records of military or
other tribunals. Overall, the Nuremberg Tribunal adopted simplified evidentiary rules and took a very
liberal approach towards evidence allowing all evidence in. The reason for this approach was that the
trials were conducted by professional judges who were not prone to being influenced by improper
evidence. The result of this liberal approach was that it was even allowed for the prosecutors to
introduce ex parte affidavits against the accused over the objections of their attorneys. Pursuant to Arts.
17(a), (b), (c) and 24(f) of the Charter, the judges further had the power to call witnesses, require the
production of documents and other evidentiary material or even interrogate defendants. See further
Morris & Scharf, International Criminal Tribunal for Rwanda, supra note 295, 7; T. Taylor, The
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In adopting the rules of procedure and evidence, the Statutes left the task of designing

evidentiary principles exclusively to the judges.

By virtue of Art 15 of the International Criminal Tribunal for the Former Yugoslavia
(ICTY) Statute and Art 14 of the International Criminal Tribunal for Rwanda (ICTR)
Statute the Rules of Procedure and Evidence were adopted on 11 February 1994 and
29 June 1995 respectively. The ICTY Rules of Procedure and Evidence served as a
model for the ICTR Rules of Procedure and Evidence. Accordingly, as initially
adopted, the ICTY and ICTR Rules were almost identical except for minor

differences.?®®

The principal drafters of the Rules of Procedure and Evidence of the ICTY were the

judges of the Trial and Appeal Chambers, in co-operation with States and

. . 300 .. .
organisations from all over the world.  The purpose of this inclusionary approach

was to ensure that different domestic legal systems would be considered and

. 301 ) .
incorporated.  However, representatives of common law systems, particularly the

US, played the most influential role in the drafting process of the ICTY Rules.*** In

particular, the role of the American Bar Association (‘ABA’) was significant.®®

Anatomy of the Nuremberg Trials (Bloomsbury Publishing Limited, 1993), 241; American Bar
Association Section of International Law and Practice, Report on the International Tribunal to
Adjudicate War Crimes Committed in the Former Yugoslavia 27 (1993); See May & Wierda, Trends in
International Criminal Evidence, supra note 95, 94 and further.

299 This was the intention of the Security Council, as similar rules of procedure in the two tribunals
would ensure consistency in the development of international criminal procedural matters. This also
ensured a quick adoption of the Rules of Procedure and Evidence at the ICTR without having to
elaborate on issues that were already discussed in detail in relation to the ICTY Rules. This is also in
compliance with ICTR Statute, Art 14, which provides that ‘[t]he judges shall adopt ...the Rules of
Procedure and Evidence...of the International Criminal Tribunal for the Former Yugoslavia with such
changes as they deem necessary’. See also Morris & Scharf, International Criminal Tribunal for
Rwanda, supra note 295, 413, 417-418.

%00 Morris & Scharf, International Criminal Tribunal for Rwanda, supra note 295, 414,

01 1bid, 413-14. This inclusionary approach starkly contrasts with the manner in which the rules of the
Nuremberg Tribunal were drafted. In accordance with Article 14(e) of the Nuremberg Charter, the four
chief Prosecutors drafted the rules, eleven in total, which were accepted by the judges with the
necessary amendments on 29 October 1945.

%2 The US representatives presented comprehensive proposals of rules: 1T/14, 17 November 1993.

%% One of the participating judges, Judge McDonald, presented a complete draft set of rules prepared
by a special committee of the American Bar Association (IT/INF 6/Rev 2, 18 January 1994). Many of
the proposed rules were adopted. See Bassiouni & Manikas, The Law of the Tribunal for the Former
Yugoslavia, supra note 292, 863-864; Morris & Scharf, International Criminal Tribunal for Rwanda,
supra note 295, 177.
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Many of the participating judges also came from common law countries.®*
Consequently, similar to the Statutes, the Rules of Procedure and Evidence are
predominantly common law rooted. This is particularly the case with regard to the
procedure, which is based on the adversarial approach of common law.

However, from the outset, there have been important departures from common law,
rooted in civil law. Over the years, through interpretation, re-interpretation and
amendments of the rules of procedure and evidence, as well as the adoption of new
rules, these points of departure from common law have been strengthened.** Civil

law has become increasingly influential.

Origins of the Legal Principles of the ICC

The ICC Statute and Rules of Procedure and Evidence have a much longer drafting
history. The need to set up a permanent international criminal court had been
recognised after the ad hoc and post facto Nuremberg and Tokyo Tribunals had been
established. During the Cold War, however, any debates on the establishment of such
a court had been discontinued. Negotiations were resumed in 1989 and a draft Statute
was prepared by the International Law Commission (ILC). This Statute was then
discussed by an Ad Hoc Committee and Preparatory Committee. It appeared that
there were wide disparities in views among States both in respect of procedural
technicalities and the political desirability of such a court. Therefore, it was a difficult

and lengthy process to finalise a Statute.306

The establishment of the ad hoc tribunals gave an extra impetus to continue the
negotiations for the ICC. After several years of negotiations between representatives

from many jurisdictions, common law and civil law alike, as well as many NGOs, the

%04 Bassiouni & Manikas, The Law of the Tribunal for the Former Yugoslavia, supra note 292, 863-
864.

%5 A. Mundis, From “Common Law” Towards “Civil Law”: The Evolution of the ICTY Rules of
Procedure and Evidence, 14(2) LJIL 367 (2001); K. Ambos, International Criminal Procedure:
“Adversarial™, “Inquisitorial” or Mixed?, 3 International Criminal Law Review 1 (2003), 1-37; A.
Orie, Accusatorial v. Inquisitorial Approach in International Criminal Proceedings prior to the
Establishment of the ICC and in the Proceedings before the ICC in A. Cassese, P. Gaeta & J. Jones
(Eds.), The Rome Statute of the International Criminal Court: A Commentary, Vol Il, 1439, (Oxford
University Press, 2002).

%06 See, among others, Philippe Kirsch QC, Introduction, XXI11 — XXVIII; and: Morten Bergsmo / Otto
Triffterer: Preamble; and Otto Triffterer: Part I. Establishment of the Court, in: Triffterer, Commentary
on the Rome Statute, supra note 168.
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Rome Statute was adopted on 17 July 1998. The reason that it took so long was that
many different views, notably those from common law and civil law jurists, had to be
reconciled.397 In 2002 the ICC Rules of Procedure and Evidence were adopted.
Similar to the negotiation process that preceded the adoption of the Rome Statute,
debates on the rules by a preparatory committee consisting of representatives of States
Parties to the Rome Statute together with NGOs lasted for a number of years. The
Assembly of States Parties subsequently approved and adopted the Rules created in

this process.308

In drafting the ICC Statute and Rules, the drafters had an advantage over the drafters
of the ICTY and ICTR Statute and Rules, in that the ICTY and ICTR Statute and
Rules provided a modern and fresh example for the ICC. The drafters carefully
examined the legal provisions adopted by the ICTY and ICTR, in particular with
regard to the Rules.3% In essence and nature, the ICC Rules are similar to the ICTY
and ICTR Rules and are clearly influenced by them.310 Some of the rules were copied

almost word for word from the ICTY and ICTR Rules.

Despite the instructive example the ICTY and ICTR Rules provided, the formulation
of rules at the ICC also diverged. Unlike in the drafting process of the ICTY and
ICTR Statutes and Rules, there was a powerful lobby from civil law jurisdictions, in
particular France, seeking to assert their influence over the drafting of the ICC Statute
and Rules. They succeeded. The ICC Statute and Rules are, from the outset, a true

hybrid of civil law and common law principles.

Accordingly, the ICTY, ICTR and ICC are all rooted in a combination of civil law
and common law principles. It is debatable whether such a mixed system can serve as
an appropriate truth-ascertaining model. The two systems differ significantly, both in

structure and in legal philosophy. They cannot be separated from the cultural and

%7 p. Kirsch, ‘The Preparatory Commission Today’, Establishment of the International Criminal
Court, Seminar held in Helsinki, 23 February 2000 (Publications of the Ministry for Foreign Affairs,
2000), 12.
%% 5. Ferandez de Gurmendi, Elaboration of the Rules of Procedure and Evidence, in Triffterer,
Commentary on the Rome Statute, supra note 168, 235-257.
%9 D, Piragoff, supra note 168, 1318; Friman, Inspiration from the International Criminal Tribunals,
grfoTriffterer, Commentary on the Rome Statute, supra note 168, 377-379.

Ibid.
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political norms of the societies in which they have evolved. They are not the product

of a cursory configuration of rules, but have developed over the course of time.

A number of scholars and practitioners have suggested that it is not advisable to
combine procedural aspects rooted in culturally different systems into a new criminal
procedure.31l Taking parts from a system without the corresponding parts may
deprive the new system of the protection mechanisms that were built into the original
system. Mixing can particularly go wrong if the foundation of a legal principle or its
underlying philosophy is misunderstood. This may result in an erroneous

interpretation of it in a different legal context.

For instance, Haveman pointed out that it is difficult to merge different legal doctrines
from inherently different and often incompatible systems, and take them out of their
context without fully comprehending the origins and rationale behind those
principles.312 Nijboer warned against copying elements from one system into another
without carefully examining whether they could work in the other system.313 Indeed,
as suggested by Hongju Koh, evidentiary principles “are so rooted in their historical
and cultural context that they cannot be transplanted piecemeal from common law to

civil law jurisdictions”.314

The difficulties of transplanting legal concepts from one domestic criminal procedure
into another are increased when this other procedure is an international procedure
emerging from scratch. Judge Cassese understood the difficulties of transplanting
domestic legal concepts into international criminal proceedings. He rightly pointed
out that domestic legal principles cannot be “mechanically imported into international

criminal proceedings.”%"

11 M. Hallers et al (eds): The Position of the Defence at the ICC, and Role of the Netherlands as Host
State, based on Conference at The Hague on 3" and 4™ November 2000 (Rozenberg Publ, A’dam
2002), presentation of J. Ackerman, 127-128.

%12 Haveman, Supranational Criminal Law, supra note 27, 3-5.

%13 Nijboer, De waarde van het bewijs, supra note 161, 51-57, 85; see also L. Armytage, Educating
Judges: Towards a New Model of Continuing Judicial Learning (Kluwer Law International, 1999),
268.

44, Koh, Mirjan Damaska: A Bridge Between Legal Cultures, in Jackson, Crime, Procedure and
Evidence, supra note 23, 29, 34.

315 prosecutor v. Erdemovi¢, A. Ch. Separate and Dissenting Opinion of Judge Cassese to Judgment of
Appeals Chamber, IT-96-22-A, section IA, para. 2.
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It is particularly difficult to determine the ideology or legal thinking that would suit a
melting pot of two fundamentally different systems. Ideologies are intertwined with
the legal structure and societies in which those systems emerged over time. It is
unclear whether the different ideologies underlying different domestic legal systems
are even compatible and how they can merge successfully, if at all. The difficulties
that come with the process of merging fundamentally different legal systems into a

new one can potentially lead to a schizophrenic system.

Jackson argued that the international criminal procedure has evolved in a pragmatic
rather than a principled manner. In his observation, it has mixed common law and
civil law procedures with scant regard to Damaska’s warning “that a mixing of
procedures can produce a far less satisfactory fact-finding result in practice than under
either Continental or Anglo-American evidentiary arrangements in their unadulterated

form.”316

In order to test the validity of these observations, a comparative analysis of these two
types of criminal justice is provided. They are defined in terms of their compatibility
with the conditions identified in Part I: (i) greatest access to relevant and reliable
information from all sides; (ii) engagement with the information at a distance; (iii)

transparency; and, (iv) democratic, open and fair procedure.

Next, it is considered whether the international criminal justice model, combining
parts of civil law principles with parts of common law principles, meets these
conditions, and can accordingly serve as an efficient theoretical truth-ascertaining

framework.

Comparison of civil law and common law methodologies

Access to Relevant and Reliable Information

%16 3, Jackson, Faces of Transitional Justice: Two Attempts to Build Common Standards Beyond
National Boundaries, in Jackson, Crime, Procedure and Evidence, supra note 23, 221, at 240, with
reference to M. DamaSka, The Uncertain Fate of Evidentiary Transplants: Anglo-American and
Continental Experiments, 45 American Journal of Comparative Law 839 (1997), 852.
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Civil Law Jurisdictions
Part | has established that the ascertainment of the truth is a core objective of civil law criminal

proceedings. This requires a methodology that facilitates the collection, presentation and assessment of
the largest possible quantity of quality information relevant to the case. Accordingly, prosecutors and
investigators must make all efforts to present to the triers of fact the most complete and unbiased

material truth as possible. The triers of fact include professional judges who also adjudicate on legal

issues that arise in the course of the proceedings.317

The prosecution represents the State,318

but is not viewed as a mere party to the proceedings
representing the interests of the State exclusively. Serving the public interest is the primary duty of the
prosecutor,319 who in many jurisdictions has attended the same judicial training as professional

judges.320 In most civil law jurisdictions, the prosecutor is in charge of searching for incriminating and

exonerating evidence equally.321

17 |n the Netherlands, only professional judges take part in deliberations on law and fact. The Code
d’Instruction introduced a mandatory jury system in the Netherlands in 1811. However, two years later
upon Napoleon’s defeat, the Netherlands immediately abolished the jury (‘Geesel- en worgbesluit’, 11
December 1813, art. 16) and never re-introduced it. See: J. M. van Bemmelen, Strafvordering.
Leerboek van het Nederlandsche strafprocesrecht (3rd Ed.) (‘s-Gravenhage, 1947), 78-80. Many other
civil law systems, however, use mixed tribunals, consisting of lay members and professional judges
jointly, for particular categories of crimes. In France and Belgium, there is the Cour d’Assize, which
renders justice in very serious offences such as murder and rape. It consists of professional judges and
lay members sitting together as triers of fact. In Russia, a defendant of serious offences can choose
between a jury or a judge as a trier of fact. Germany also uses lay judges sitting alongside professional
judges in all cases save in cases involving minor offences, which are treated by a single professional
judge. On appeal, lay members can outvote professional judges. See Bohlander, Basic Concepts of
German Criminal Procedure, supra note 123. See further C. Buisman, Civil Law (‘Fact Finders’), in
Khan, Principles of Evidence, supra note 25.

%18 |n many civil law jurisdictions, the prosecution is hierarchically structured and is answerable to the
Ministry of Justice. See Nijboer, Wahrheit im StrafprozeR, supra note 124, 33, 36, 51, 62, 84.

19 In France and the Netherlands, the proper name for the office responsible for prosecuting cases is
not Prosecution Office, but Public Ministry (‘Ministere Public’; ‘Openbaar Ministerie’); and in the
Netherlands the persons responsible for prosecuting cases are not referred to as Prosecutors, but as
Officers of Justice (‘Officieren van Justitie’); in Germany, they are members of the State Attorney
Service (‘Staatsanwaltschaft’). However, it is made explicit that the prosecutor’s role extends beyond
representing the State only. See further Bohlander, Basic Concepts of German Criminal Procedure,
supra note 123, 19.

%20 Nijboer, Wahrheit im StrafprozeB, supra note 124, 33, 36, 51, 62, 84. For instance, in The
Netherlands, prosecutors attend a judicial education for eight years together with professional judges.
At the end of this education, the prosecutors carry the title of “standing magistrates” (staande
magistratuur); and the judges carry the title of “sitting magistrates” (zittende magistratuur). In Italy,
even after its judicial system underwent drastic reforms, the public prosecutor (Pubblico Ministero) is
still part of the magistracy (magistratura). Judges and prosecutors are recruited, appointed (for life) and
salaried in the same manner and can easily rotate from the one to the other. This lack of separation
between the judiciary and prosecutors has been criticized. See W. Pizzi & L. Marafioti, The New
Italian Code of Criminal Procedure: The Difficulties of Building an Adversarial Trial System on a
Civil Law Foundation, 17(1) Yale Journal of International Law (1992); M. Costi ‘Italy’, 80-92, in
Buisman, Civil Law, in Khan, Principles of Evidence, supra note 25. See further Guarnieri &
Pederzoli, Power of Judges, supra note 158.

%21 See, for instance, Germany: § 160(2) StPO. See also Bohlander, Basic Concepts of German
Criminal Procedure, supra note 123. The prosecution has a similar obligation in the Netherlands. See
Beijer, Bewijs, supra note 130, 34.1.4 Strategy of the Accused and Counsel. See also Arts 50-54quater
of the Italian Criminal Code of Procedure.
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Many civil law jurisdictions also rely on an investigative judge for investigations,
although a number of civil law jurisdictions including Germany and Italy have
abolished the investigative judge.®* In jurisdictions where an investigative judge is
still involved in criminal investigations, he is viewed as independent of the parties. He
plays a double role of overseeing the fairness of the investigations as well as
collecting incriminating and exonerating evidence independent of the police and
prosecutor. The collection of evidence includes the hearing of witnesses, usually in

the presence of the parties.**®

The exact role and scope of the duties of an investigative judge vary from country to
country. In some countries, such as France and Spain, the investigative judge is very
active in collecting evidence, and is in charge of issuing indictments.®** In other

countries, the prosecutor rather than the investigative judge is dominis litis of the

%22 Germany has abolished the investigative judge in 1975. There is an ‘Ermittlungsrichter’ who is
assigned to a case as a pre-trial judge and controls the legality of investigative methods most of which
need prior judicial authorization. Upon request of the prosecutor, the Ermittlungsrichter may conduct
an interview with a witness if there is fear of the witness disappearing or retracting his or her
testimony. In addition, an arrested defendant must be brought before this judge promptly after his
arrest. See further H. Jung, The German Versus the French Procedural Tradition, in M. Delmas-Marty
(Ed.), The Criminal Process and Human Rights: Toward a European Consciousness (Martinus Nijhoff
Publishers, 1995), 60-61; Z.J. Wang, Criminal Justice System in Germany, in R. Frase & T. Weigend,
German Criminal Justice as a Guide to American Law Reform: Similar Problems, Better Solutions?,
Boston College Intl and Comparative L Rev, 1995 11 <http://www.freewebs.com/criminalprocedure>,
3-4; Weigend, Rechtsvergleichende Bemerkungen, supra note 123. In 1987, the investigative judge was
similarly abolished in Italy. Instead, there is a preliminary investigation judge (Giudice per le indagini
preliminari, ‘GIP”) (Art. 328 CPP), whose role is similar to that of the German Ermittlungsrichter. It is
an impartial body which exercises judicial control over the investigations and decides on the issuing of
search warrants, pre-trial detention and coercive measures. In addition, this judge presides over a
special hearing to admit evidence (incidente probatorio) if requested by the parties during the
investigation and there is a substantial risk that evidence will otherwise be lost. See M. Costi ‘Italy’, in
Buisman, Civil Law, in Khan, Principles of Evidence, supra note 25. In Russia, there is no specific
investigative judge. Nonetheless, judges take a more active role throughout the investigative stage than
they do in the later stages of trial. Investigators are responsible for making all decisions concerning the
pre-trial collection of evidence. However, a court order is required to allow the investigators to conduct
certain evidence-gathering actions. The court may also order investigators to allow the defence to
conduct its own investigation by interviewing witnesses and experts, collecting evidence, and gaining
access to individuals and documents if doing so is deemed necessary for the case. See Butler, Russian
Law, supra note 125, 263.

%23 Unless someone has a reasonable fear for his life, health, security, family life or his social economic
status, and the investigative judge considers there are good grounds for him to stay anonymous from
the accused.

%24 See, for instance, Art. 81 of the French CPP which states that an investigative judge may undertake
any investigative step he deems useful for the discovery of the truth and which is in accordance with
the law. The decision of an investigative judge to issue an indictment is rendered after hearing the
parties and the requisition of the prosecutor. On the basis of those observations as well as the dossier
compiled in the course of the judicial investigations, the investigative judge determines whether there
is sufficient evidence available to issue an indictment against an identified suspect.
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investigations. This means that he is in charge of the investigations and has the

responsibility of charging identified suspects.®*®

The extent to which the defence has an independent role in conducting investigations
on behalf of the defendant also varies from jurisdiction to jurisdiction. In Germany,
Italy, Russia and the Netherlands, the defence is allowed to conduct its own
investigations. However, the funds available for such investigations can be limited in
cases Where the State, rather than the defendant, pays for the defence.®* In France, on
the other hand, the defence cannot conduct its own independent investigations. Since
1993, the defence is instead in a position to ask the investigative judge to conduct
certain investigative tasks. These include the ordering of a medical examination, the

organizing of a confrontation, a site visit, or a hearing.>*’

Once the investigation has been finalised, the prosecutor, or in some countries, the
investigative judge, produces a dossier detailing every investigative step taken during
the investigations.*?® The dossier includes exonerating and incriminating evidence

produced by all parties, including the defence.**

Prior to the commencement of the trial, the judges receive full disclosure of the
dossier and are thereby made aware of the whole case and all the evidence available.
If, in the view of the judges, the dossier is incomplete, they may order the prosecutor
or investigative judge to conduct further investigations, provide additional materials,

%25 This is, for instance, the case in The Netherlands. See: Nijboer, Strafrechtelijk Bewijsrecht, supra
note 160, 191-195.

%6 The defence counsel for Onesphore Rwabukombe, a Rwandese who is tried before the Superior
Regional Court of Frankfurt am Main (Oberlandesgericht Frankfurt am Main) for crimes committed in
Rwanda in 1994, informed the author that she has no funds for investigations. The Chamber granted
her request for the reimbursement of travel expenses and a hotel while in Rwanda. However, the hours
she was working on the case were not reimbursed. In addition, she had to wait for nearly nine months
to be authorised to conduct onsite investigations in Rwanda. The information is based on a personal
interview with defence counsel Nathalie VonWistinghausen on 13 May 2011. See further: Damaska,
Evidentiary Barriers, supra note 30, 519-520. On Russian law, see Butler, Russian Law, supra note
125, 257. On Dutch law, see Beijer, Beweijs, supra note 130, 34.1.5 Composition of the ‘Dossier’.

%27 See M. Bouazdi, ‘France’, in Buisman, Civil Law, in Khan, Principles of Evidence, 65, supra note
25, at 68-69.

%28 |n France, Spain and Belgium, the investigative judge compiles the dossier. In the Netherlands, on
the other hand, the prosecutor is responsible for compiling a dossier but will include the observations
of the investigative judge and documents proposed by the defence. See Beijer, Bewijs, supra note 130,
34.1-2 The Role of the Officer and Judge.

%29 Both the investigative judge and the prosecutor are expected to seek out evidence of innocence as
well as guilt. See for instance Art 183 and further of the French Code Procédure Pénale.
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and/or schedule additional witnesses.** They can do so up to the deliberation stage.
In addition, they may unlimitedly conduct their own independent examination in court

and are not restricted by what the parties present.*

Accordingly, the judges are not solely dependent on the prosecutor to produce sufficient convincing
evidence to sustain a conviction.**? The prosecutor must produce sufficient evidence to demonstrate the
existence of a prima facie case. Otherwise, a case will be dismissed prior to trial. 33 However, once the
dossier has been finalised, the judges are in a position to complement or supplement the evidence
presented by the parties, both in favour and against the accused. The parties call most of the witnesses,

but the judges can call additional witnesses if necessary to complete the picture.**

In addition, judges rather than the parties are in control of the examination of
witnesses. The parties can ask questions of their own witnesses as well as the
witnesses called by the other party. The defendant himself can as well, even if
assisted by counsel.®* The concept of cross-examination is unknown to civil law
jurisdictions.**® The parties cannot be overly confrontational with the witnesses in
challenging their evidence and must treat them with due respect. As Sybille Bedord
puts it: “The sporting spirit, the notion of the law as a game of skill with handicaps to

give each side a chance, is entirely absent on the Continent.”%’

%30 K okott, Burden of Proof, supra note 157, 9. For Netherlands, see Arts 258(6), 316(2) and 420 of the
Dutch CCP. See further Beijer, Bewijs, supra note 130, 34.1-2 The Role of the Officer and Judge). In
some jurisdictions, a trial will only take place if the triers of fact consider that there is sufficient
evidence to proceed. See for instance, Russia where a preliminary hearing is held to determine, inter
alia, if the investigation has been sufficiently complete to proceed to trial. Butler, Russian Law, supra
note 125, 272.

%1 De Hert, Legal Procedures at the ICC, supra note 25. In Italy, on the other hand, judges nowadays
fully rely on the parties for the production of evidence. Judges can only introduce evidence
exceptionally when allowed by the law (Art. 190(2) CPP). They can call witnesses ex officio, but only
when absolutely necessary (Art. 507 CPP). See M. Costi, ‘Italy’, in Buisman, Civil Law, in Khan,
Principles of Evidence, supra note 25. In Germany, the courts are not bound by any declarations of the
parties and investigate the facts on their own motion (Arts. 155(2) and 244(2)). See Bohlander, Basic
Concepts of German Criminal Procedure, supra note 123, 19.

%2 In many civil law jurisdictions, the Criminal Codes of Procedure and Evidence do not explicitly
indicate that the prosecutor has any burden of proving the case against the defendant. For instance, Art.
338 of the Dutch CCP states that the judge may only convict if persuaded of the guilt of the accused on
the basis of evidence, which meets the legally required standards. It does, however, not indicate that the
prosecutor must prove this guilt. See further, Beijer, Bewijs, supra note 130, 34.1-1 Evidence: General.
3% See, for instance, Arts 242-255 of the Dutch Code of Criminal Procedure.

4 Beijer, Bewijs, supra note 130, 34.1-2 The Role of the Officer and Judge.

> Bohlander, Basic Concepts of German Criminal Procedure, supra note 123, 2, footnote 4.

%36 |n 1988, Italy has introduced the concepts of examination, cross-examination and re-examination
(Arts. 498, 499 CPP). The judge is only allowed to ask questions after the parties, and the parties have
the right to ask further questions following the judge’s questions (Art. 501 CPP).

%7 Damaska, Evidentiary Barriers, supra note 30, foot note 200.
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The judges may elicit information from the witnesses beyond what has been elicited
by the parties. When examining a witness, judges have access to all prior statements
made by such a witness and may ask a witness to clarify any answers given
previously. In addition, they can confront witnesses with the statements of other

witnesses and ask them to explain any contradictions.*®

In many civil law jurisdictions, civil parties representing the victims of the alleged crimes are allowed
to participate in criminal proceedings. Victims may only participate if they have established that their
harm is personal, exists at the time of the application, and is directly linked to the offence.®® The
modalities of victim participation vary from country to country. Where victim participation is allowed,
the participatory rights of victims are limited to their direct interest, which is a claim to financial
compensation for the alleged harm suffered. In some jurisdictions such as France, civil parties are
treated as parties with full participatory rights equal to the prosecutor and defence. Civil parties can
question witnesses at trial or call their own witnesses in a similar manner as the prosecutor and
defence.®* Civil parties cannot be heard as sworn witnesses, but the judges may decide to hear them

without requiring the taking of an oath.*

Judges receive all evidence and then decide whether to exclude parts of it or accredit
it less weight.*** Technical rules governing the admissibility, presentation and
evaluation of the evidence are generally not engaged unless the evidence was

obtained irregularly or is privileged.**® For instance, hearsay evidence is admissible.

%% See for instance, Art. 292 of the Dutch Code of Criminal Procedure. See also Damaska, The Faces
of Justice and State Authority, supra note 28, 162.

%39 See Art. 2 of the French CPP; (Req. 1 June 1932, D. 1932.1.49, note H. Mazeaud. Any harm not yet
materialized cannot sustain a civil action (crim. 26 June 1973, Bull 299, J.C.P. 1973). In Germany,
instead of victims, the term ‘aggrieved persons’ is used. They can conduct private accessory
prosecutions, which are then joined with the Prosecution’s case. See C. Safferling, The Role of the
Victim in the Criminal Process — A Paradigm Shift in National German and International Law?, supra
note 61, 187-200.

#% The calling of witnesses is, however, not an automatic right but requires the approval of the
investigative or trial judge, See Art. 82-1 of the French CPP, setting out the right of the civil party to
submit a request in writing to the investigative judge to call a witness; and Art. 86 of the French CPP,
allowing victim participants to produce evidence only on request of the judge. For Germany, see
Zheng, Criminal Justice System in Germany, supra note 322, 10-11; C. Safferling, The Role of the
Victim in the Criminal Process — A Paradigm Shift in National German and International Law? Supra
note 61, 187-200. In The Netherlands, the victim cannot present evidence and his is limited to his
request for compensation. See Cleiren & Nijboer, Strafvordering, supra note 165, Boek 1, Titel I11A,
Rechten van het slachtoffer, Art. 51 (Van Maurik) 173-208.

%1 Crim. 28 January 1958, Bull. Crim. No. 91, on this matter the Cour de cassation stated that no one
can be both party and witness in the same case. In Netherlands, victims are allowed to make unsworn
statements. See Cleiren & Nijboer, Strafvordering, supra note 165, Boek 1, Titel I11A, Rechten van het
slachtoffer, Art. 51 (Van Maurik) 173-208.

342 See, inter alia, V. Tochilovsky, Nature and Evolution of the Rules, in Khan, Principles of Evidence,
supra note 25, 161-164.

3 Most civil law jurisdictions recognize testimonial privileges for close family, husbands, wives or
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This, however, does not suggest that Courts can always rely on a written statement
instead of oral testimony. It can usually do so only if the statement was taken by an
investigative judge or other judicial officer in the presence of the parties.®** A finding
of guilt can further not be based solely on written statements.** Most civil law
jurisdictions apply a rule of immediacy, pursuant to which witnesses have to be heard
directly by the triers of fact in the presence of the accused. They should also testify

exclusively to what they have personally observed.**

registered partners, violation of which normally leads to exclusion. See for instance the German case:
BGH St 11, 216. Also, communications between counsel and client, or doctor or psychiatrist and
patient, are usually privileged, and can, therefore, not be used as evidence if seized. See for instance the
German case: BGH St 18, 229. In The Netherlands, testimonial privileges for close family are set out in
Arts. 217 and 219 of the Dutch Code of Criminal Procedure; and the professional privilege in Art. 218
of the Code. The grounds to exclude illegally obtained evidence have been expanded, particularly in
Germany when it concerns violations of the fundamental rights of the accused. The German Supreme
Court (“‘Bundesgerichtshof’” (BGH)) has developed a theory based on the defendant’s “‘sphere of
rights’” (“*Rechtskreistheorie’”). According to this approach the admissibility of the illegally obtained
evidence depends on whether the violation in obtaining the evidence substantially affects the
defendant’s sphere of rights or if it is only of subordinate di ocensigmd him. See:
Entscheidungen des Bundesgerichtshofs in Strafsachen (BGH St) 11, 213. See further C. Roxin,
Strafverfahrensrecht (25th edn, 1988) 182; Weigend, Rechtsvergleichende Bemerkungen, supra note
123, 754.

¥4 In the Netherlands, for instance, The record of a witness’s sworn declaration made to an
investigative judge can be relied on as a viva voce declaration, provided that the parties were present
and had the opportunity to ask questions, and that the witness has died, cannot reasonable appear or has
security concerns (see Art. 295 of the CCP). In Germany, § 250 (1) StPO sets out the general rule that
the reading out of prior statements cannot replace the witness’s in court testimony. However, § 251
StPO sets out the situations in which the general rule can be departed from. See further E. Léwe & W.
Rosenberg, Die Strafprozessordnung und das Gerichtsverfassungsgesetz: § 250 StPO (24™ Ed. 1987)
24-26; L. Meyer-Gossner, Strafprozessordnung § 250, Rn.12, Rn. 3, 4 (49th ed. 2006). Under influence
of the European Court of Human Rights, the reliance on witness statements in lieu of oral testimony in
any other circumstances has significantly diminished. See: Unterpertinger v. Austria, Judgment of 24
November 1986, 1986 ECHR (Ser. A.) 110; Barbera, Messegué & Jabardo v. Spain, Judgment of 6
December 1988, 1988 ECHR (Ser. A.) 146; Isgro v. Italy, Judgment of 19 February 1991, 1991 ECHR
(Ser. A.) 194; Asch v. Austria, Judgment of 26 April 1991, 1991 ECHR (Ser. A.) 203; P.S. v. Germany,
Judgment of 20 December 2001, 2001 ECHR; Kostovski v. The Netherlands, Judgment of 20
November 1989, 1989 ECHR (Ser. A.) 166; Delta v. France, Judgment of 19 December 1990, 1991
ECHR (Ser. A.) 191, para 35; Ludi v. Switzerland, Judgment of 15 June 1992, 1992 ECHR (Ser. A.)
238; Saidi v. France, Judgment of 20 September 1993, 1993 ECHR (Ser. A.) 2619; Luca v. ltaly,
Judgment of 27 February 2001, 2001 ECHR; Cardot v. France, Judgment of 19 March 1991, 1991
ECHR (Ser. A)) 200; Kamasinski v. Austria, Judgment of 19 December 1989, 1989 ECHR (Ser. A.)
168; Windisch v. Austria, Judgment of 27 September 1990, 1990 ECHR (Ser. A.) 186.

%5 AM v. ltaly, Judgment of 14 December 1999, 1999 ECHR; Saidi, supra note 344, paras. 43-44,
Unterpertinger, supra note 344, paras. 31-33; Luca, supra note 344, paras. 39-45; Kostovski, supra
note 344; Delta, supra note 344; Ludi supra note 344.

346 See, for instance, § 250 StPO which incorporates the German version of the immediacy principle,
and the German case BGH St 26, 332 where it was held that the examination of a witness in the
absence of the accused leads to exclusion of the testimony as evidence. See further Léwe & Rosenberg:
Die Strafprozessordnung, supra note 344; L. Meyer-Gossner, Strafprozessordnung § 250, Rn.12 (49th
ed. 2006), Rn. 3,4; See also Bohlander, Basic Concepts of German Criminal Procedure, supra note
123. As for the Dutch principle of immediacy, see Nijboer, Strafrechtelijk Bewijsrecht, supra note 160,
70-71; G.J.M. Corstens, Het Nederlands Strafprocesrecht, (Deventer Kluwer 2008, 6" edition) 615-
618.
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A former US judge and distinguished legal scholar, Jerome Frank describes the
‘investigatory” or ‘truth” method of trying cases as conducting “an intelligent inquiry
into all the practically available evidence, in order to ascertain, as near as may be, the
truth about the facts of that suit.”®**’ The criminal investigation must be unbiased,

impartial and non-prejudicial.**®

At the end of the trial, judges withdraw to deliberate in private and write their
judgment. If they are convinced that the accused is guilty, they will enter a conviction
and simultaneously determine the appropriate sentence. If they are not so convinced,
they must acquit.>*® Dissenting opinions, if any, are not published. Only the majority

opinion is reflected in the judgment.®®

Irrespective of the verdict (guilty or not guilty), both parties may lodge an appeal
against it before the Court of Appeal. The Court of Appeal examines all findings de
novo, which means that the parties may produce additional evidence, introduce a new
line of defence or prosecution and/or adopt a new strategy. The appeals judges are
active and may recall witnesses heard at trial or heard by an investigative judge prior
to trial. They may also conduct their own investigations, possibly with the assistance
of an investigative judge. The Court of Appeal routinely overturns verdicts. In such
situations, the Court of Appeal may refer the matter back to the court of first instance,

order a re-trial by another court of first instance or determine the matter itself. **

After the Appeals Chamber renders its judgment, an appeal is still open before the
Supreme Court or Court of Cassation as it is called in Belgium and France. Cassation

%7 Frank, Courts on Trial, supra note 38, 80.

%8 Nijboer, Wahrheit im StrafprozeB, supra note 124, 31-32; Malek, Abschied von der Wahrheitssuch,
supra note 128. See, however, Russia, where the aspiration is to establish the ‘judicial’ truth. To
establish the ‘judicial’ truth, it is required that criminal proceedings are conducted in accordance with
the relevant legal provisions. An investigation does not need to have been ‘full, comprehensive, or
objective.” See Butler, Russian Law, supra note 125, 256.

9 Nijboer, Strafrechtelijk Bewijsrecht, supra note 160, 23, 81, 82, 196-200.

%0 1, Kétz, Emeritus Professor at the University of Hamburg, Director of the Max Planck Institut fiir
Ausléndisches und Internationales Privatrecht, author of the pre-advice ‘Die Begriindung
hoéchstrichterlicher Urteile’, 1982: Die Begriindung héchstrichterlicher Urteile, in E. Hondius, De
meerwaarde van de rechtsvergelijking. Opstellen aangeboden aan prof. mr H.U. Jessurun d’Oliveira,
Nederlandse Vereniging voor Rechtsvergelijking, 57 (Deventer: Kluwer, 1999) 23, 29-32.

%! See in relation to the Dutch system Beijer, Bewijs, supra note 130, 34.2.10 Evidence on Appeal; De
Hert, Legal Procedures at the ICC, supra note 25, page 124. In relation to the German system, see: L.
Meyer-Gossner, Strafprozessordnung § 337, 27 (49th ed. 2006).
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is allowed against both convictions and acquittals.®** This is not a trial de novo; the
Supreme Court will marginally examine whether the defendant has received a fair
trial and whether the issues have been properly adjudicated. The test applied by the
Supreme Court is whether the judges in the first instance or on appeal could have
reached their verdict on the basis of the evidence available; not whether they should

have reached this verdict.>*

Thus, the determination of guilt or innocence does not become final until it has been
tested on three levels, two of which include a full test of the facts. This in
combination with the thorough investigation preceding the trial is in agreement with

the truth-ascertaining objective.

In summary, the ascertainment of the truth does not only indicate that the criminal
process is aimed at a factually accurate result, but it also refers to a particular
methodology in obtaining that result. The methodology exists in many different
versions, but is generally aimed at acquiring the greatest quantity of attainable and
available relevant information to enable active triers of fact and law to assess and

reconstruct the fullest possible picture.

Common Law Systems
The English system and other common law systems modelled on the English system

can be described as a battlefield. To quote Frank: “I want, therefore, to stress the fact
that litigation in our courts is still a fight. The fighting, to be sure, occurs in a court-
room, and is supervised by a government officer known as a judge. Yet, for the most
part, a law-suit remains a sort of sublimated, regulated brawl, a private battle

conducted in a court-house”.***

The parties can argue their dispute with any means they wish to use within the limits
of the law. They are autonomous. The parties are responsible for gathering the

%2 The acquittal on appeal of Mr. Kouwenhoven, charged with delivery of weapons to Charles Taylor,
then President of Liberia, in violation of a UN embargo, was quashed by the Court of Cassation,
holding that the Court of Appeal had not adequately explained why it had refused to hear two
anonymous witnesses. See C. Hornby, Dutch court to re-examine Liberia arms dealing case, Reuters
Amsterdam, 20 April 2010.

%3 See, in relation to the Dutch system: HR 23 October 1973, NJ 1974, 31; HR 4 January 2000, NJ
2000, 225. See further: Beijer, Bewijs, supra note 130, 34.2 Discussion of Evidence in Cassation.

%4 Frank, Courts on Trial, supra note 38, 7.
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evidence they wish to rely on at trial. At trial the prosecution presents its case first,
followed by the defence. If the prosecution fails to establish a prima facie case, the
defence has no case to answer. An acquittal will then be entered without the need to
hear from the defence.®*®

The parties call their witnesses one by one and examine them after they have taken
the oath to tell the truth. Leading questions, unless they concern matters not in
dispute, are prohibited. The opposite party subsequently has an opportunity to cross-
examine the witnesses. The cross-examining party is entitled to ask leading questions
of the witness.**® The examining party will then be able to ask some final questions in
re-examination, but only on matters raised in cross-examination.**” Nobody can ask
any questions of the defendant unless he decides to testify under oath during the
defence case. In that instance, the defendant would be examined like any other

witness.>*

The parties, themselves, decide what information to elicit from the witnesses. The
triers of fact simply listen, but cannot themselves ask questions to the witness. In
examining and cross-examining the witnesses, parties intentionally attempt to put the
best portrayal of their version of the truth. Being an efficient party to the criminal
proceedings requires the discrediting of adverse witnesses. It also requires the
presentation of the party’s own witnesses in the best possible light while concealing
the weaknesses in their testimony and boosting up their credibility. Consequently, if
the parties are successful in doing so, there is a risk that “the trial court is denied the
benefit of observing the witness’s actual normal demeanour, and thus prevented from
accurately evaluating the witness.”®* Nonetheless, a vigorous cross-examination is
considered the most efficient tool to test the credibility of the witnesses and to
unmask dishonesty and uncertainty. It therefore seeks to ensure that the triers of fact

are aware of the weaknesses in the evidence.

%3 gee further, P. Richardson & D. Thomas, Archbold (Sweet & Maxwell, 2006), paras. 4-292-4-297;
Kiralfy, The Burden of Proof, supra note 164, 18.

%56 J. Sprack, A Practical Approach to Criminal Procedure (12" Ed.) (Oxford University Press, 2008),
para. 20.43.

7 Richardson, Archbold, supra note 355, paras. 8-72, 8-116, 8-247.

%8 |bid, paras. 8-49; Criminal Evidence Act 1898 (UK) s. 1; amended and repealed in part by the Police
and Criminal Evidence Act 1984 (UK).

%9 Frank, Courts on Trial (n 12 above) 83-86.
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In presenting their cases and cross-examining the witnesses of the opposition, both
parties are bound by ethical obligations. They cannot, for instance, deliberately
mislead the court or produce evidence with the knowledge that it is false. However,
particularly for defence counsel, defending the interests of their clients is more
important than helping to establish the truth about their guilt or innocence, unless
their clients are truly innocent or have pleaded guilty. This is true in any system, civil
law and common law systems alike. In civil law systems, however, there is more
judicial control in the manner in which evidence is being collected and the witnesses

are being questioned.*®°

There is a clear separation between the triers of law and the triers of fact. The trial is
presided over by a judge, who is the trier of law. A jury, also present at trial, is the
trier of fact.*** The jury and judge are passive in the process and allow the parties to
proceed in the manner they choose, provided they abide by the rules. The jury is silent
throughout the trial and the judge will only intervene where necessary to ensure the
fairness and integrity of the proceedings, 3 which may include some supplementary
questioning to clarify issues that arise. Such an intervention is, however, the exception
rather than the rule, unless triggered by an objection from one of the parties. The
judge must always rule on objections made by either side, but rarely intervenes if no

objection is made.*

As the overseer of the fairness and integrity of the proceedings, the judge must protect
the accused from unfair prejudice. In doing so, he may exercise his discretionary
powers in an attempt to ensure that the form in which the case is presented to the

jurors will lead them to decide on it fairly.*®* The judge should, for instance, prevent

%0 Damaska, Evidentiary Barriers, supra note 30, 558-559, 561; Nijboer, Strafrechtelijk Bewijsrecht,
supra note 160, 185-186; De Hert, Legal Procedures at the ICC, supra note 25; In Italy, on the other
hand, judges nowadays fully rely on the parties for the production of evidence. Judges can only
introduce evidence exceptionally when allowed by the law (Art. 190(2) CPP). They can call witnesses
ex officio, but only when absolutely necessary (Art. 507 CPP) See also Costi, ‘Italy’, in Buisman, Civil
Law, in Khan, Principles of Evidence supra note 25.

%! Sprack, Criminal Procedure, supra note 361, supra note 356, para. 19.01.

%2 |bid, para. 20.02.

%3 Damaska, Evidentiary Barriers, supra note 30, 525-526. In continental European systems where lay
members are included in rendering the verdict, lay members are entitled to play an active role in the
criminal proceedings and ask questions to the witnesses and accused (545).

%4 Armytage, Educating Judges, supra note 313, 256-258.
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evidence that is irrelevant, unreliable or unfairly prejudicial, from being presented to
the jury. The reason for excluding such evidence from the jury is to avoid that a

conviction is based on it.>®

As John Henry Wigmore stated, the purpose of rules of
evidence is “to guard the tribunal (particularly the jury) against erroneous
persuasion”.*®® The jury may, however, erroneously believe that any evidence they
review is relevant and reliable because otherwise, it is assumed, it would have been

excluded. ¢’

The judge will rarely exclude evidence on his own initiative. Usually, one of the
parties will invite the judge to use his discretion.*®® If he decides to exclude the
evidence, the jury is not even aware that the excluded evidence exists. In some cases,

the jury therefore renders its verdict on incomplete evidence.

In acquittal cases, the verdict of the jury is final,*®° unless highly compelling new

evidence comes to light or the verdict can be shown to have been “tainted” by

35 De Hert, Legal Procedures at the ICC, supra note 25, 107; Damaska, Evidence Law Adrift, supra
note 122, 46. John Henry Wigmore (1863-1943) and James Bradley Thayer (1831-1902) considered
that exclusionary rules and jury were inter-related. Edmund Morgan (1956) has challenged these
perspectives on the ground that non-jury trials in common law jurisdictions also apply the exclusionary
rules; and jury trials today and in the past in civil law jurisdictions have never applied any of this type
of exclusionary rules. See for similar thoughts Damaska, Evidentiary Barriers, supra note 30, 514; A.
Levin & H. Cohen, The Exclusionary Rules in Nonjury Criminal Cases, 119 U. Pa. L. Rev. 905 (1971);
H. Hammelmann, Hearsay Evidence: A Comparison, 67 L.Q. Review 67 (1951); Murphy, Evidence,
Proof, and Facts, supra note 137, 4: “Indeed, there is a school of thought that, if it were not for jury
trials, we would not have rules of evidence at all, and the Continental Romano-Germanic systems of
law are often held up as apparent proof of this point”. Murphy holds that neither the history of common
law nor contemporary common law sustains such a conclusion, given that the common law rules of
evidence apply to civil and criminal cases and jury and non-jury trials. See also J. Thayer, A
Preliminary Treatise on Evidence at the Common Law (1898), where Thayer states that the
exclusionary rules were included from preventing jury to be misled. Re-printed in Murphy, Evidence,
Proof, and Facts, supra note 137, 35.

366, Wigmore, A Treatise on the System of Evidence in Trials at Common Law (3" Ed) (Little, Brown
& Co) (VI Works 599), re-printed in Murphy, Evidence, Proof, and Facts, supra note 137, 52. See
also De Hert, Legal Procedures at the ICC, supra note 25, 107; Damaska, Evidence Law Adrift, supra
note 122, 46. According to the Honourable Justice Peter Murphy, two additional purposes for
introducing rules of evidence were to rectify the disadvantage on which the accused was placed until
the 19" century, and to avoid perjury, fabrication and attempts to pervert the course of justice. See
Murphy, above, 4.

%7 ¢, Callen, Cognitive Strategies and Models of Fact-Finding, in Jackson, Crime, Procedure and
Evidence, supra note 23, 165.

%8 Murphy, Evidence, Proof, and Facts, supra note 137, ‘An Introductory Essay’, 5-6. Common law
jurists generally feel uncomfortable if the judge intervenes too much in the conduct of the parties.
Damaska, Evidentiary Barriers, supra note 30, 570. Also DamaSka, Evidence Law Adrift, supra note
122, 2.

%9 sprack, Criminal Procedure, supra note 356, para. 21.42.
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interference with the jury.*® In case of a conviction, the verdict can be appealed
before a Court of Appeal, consisting of judges only.3"* There is no jury. Factual issues
can only be the subject of an appeal where the verdict is unsafe, or where there is said
to be fresh evidence. Leave to appeal must first be granted by a single judge on the

papers alone.>"

On allowing an appeal the Court may direct either that the defendant stand acquitted,
or that there should be a fresh trial at first instance.*”® The evidence is tested only
marginally and witnesses are called only in exceptional circumstances. When the
Court of Appeal is presented with new evidence on appeal which could not have been
introduced earlier with due diligence, it will hear the new evidence directly. On the
basis of such a hearing, the Court of Appeal must consider whether the new evidence

caused it to entertain a reasonable doubt about the conviction.®"

The Court of Appeal does not lightly overturn errors. Where a party fails to exploit all
procedural tools available to it, it cannot complain to the Court of Appeal on the

grounds that a miscarriage of justice has occurred.” There is particular reluctance to

%70 The judge’s inappropriate instructions, or failure to instruct the jury appropriately, is challengeable,
but not the jury’s verdict except in exceptional situations. Armytage, Educating Judges, supra note
313, 256.

¥ In England and Wales a Court for the determination of appeals in criminal cases was first
established late, in 1907. It was established as a reaction to public concerns expressed in respect of the
criminal justice system following a significant miscarriage of justice. See Armytage, Educating Judges,
supra note 313, 259. The case in question concerned Mr. Adolf Beck who had been wrongfully
identified by fifteen honest witnesses.

%72 1f the single judge refuses leave to appeal, the application can be renewed in front of the full, three
judge, court, but Legal Aid is not available to cover the cost of such applications.

%% For more details on the test on appeal and examples of successful grounds of appeal, see
Richardson, Archbold, supra note 355, paras. 7-43 — 7-101.

74 R v Stafford & Luvaglio [1974] AC 878. Prior to this judgement, the standard was whether the new
evidence might have led the original jury to entertain a reasonable doubt about the guilt of the accused
(R v. Parks (1961) 46 Cr. App. R. 29). The change was criticized because it requires judges to usurp
the jurors’ role. There are also practical problems, because, although the Court of Appeal has heard and
observed the new evidence, it has only access to the written record of the evidence presented at trial
and is not in a position to know the basis on which the jury decided to convict and whether the new
evidence would have made a difference. Instead, as suggested by Lord Devlin, the Court of Appeal
should be much readier to exercise its power to order a re-trial under Criminal Appeal Act 1964 (UK) s.
1; Criminal Appeal Act 1968 (UK) s. 7; Criminal Justice Act 1988 (UK) s. 43. See Lord P. Devlin, The
Judge and the Jury: Sapping and Undermining The Judge (1981). Also Armytage, Educating Judges,
supra note 313, 264.

% Damaska, The Faces of Justice and State Authority, supra note 28, 126-127, 145; R v. Cooper
[1969] 1 QB 267, “a case in which every issue was before the jury and in which the jury was properly
instructed, and, accordingly, a case in which this Court will be very reluctant indeed to intervene. It has
been said over and over again throughout the years that this Court must recognise the advantage which
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reverse the jury’s decision on the facts, provided that the case has been fully and
fairly laid before it. The reasoning is that the Court of Appeal is not given an
opportunity to see or hear the witnesses and can, therefore, not form a first-hand
impression of the witnesses’ demeanour.®”® This reluctance has been criticized as it
effectively deprives a convicted person of a remedy against miscarriages of justice
involving no error of law or irregularity of procedure.®”’ It is clearly in contrast with
the civil law approach where the filing of an appeal by either party is an automatic
right both against a conviction and an acquittal.

In summary, the parties run the proceedings and the jury decides by whom they are
convinced, bearing in mind the burden and standard of proof. The extensive
participation of the parties and their autonomy is often perceived as the most
significant feature of the common law trial and reflect its adversarial nature. Fuller,
for example, expressed the view that “[t]he essence of the adversary system is that
each side is accorded a participation in the decision that is reached, a participation that
takes the form of presenting proofs and arguments.”®’® The jury is also an important

element of this system.3"

To conclude on the issue of access to information, civil law and common law
jurisdictions both have their own distinct way to channel information which
ultimately forms the foundation for the findings of fact. The triers of fact in civil law
jurisdictions receive all relevant available information, including from the victims. By
contrast, the common law triers of fact only receive relevant information which is
presented by the parties and considered reliable enough as a basis for a conviction.
Whilst this reduces the chances of wrongful convictions, it does not automatically

strengthen the ascertainment of the truth. The latter does not only seek to ensure that

a jury has in seeing and hearing the witnesses, and if all the material was before the jury and the
summing-up was impeccable, this Court should not lightly interfere.”

%76 Armytage, Educating Judges, supra note 313, 259-263.

7 |bid, 264. In 1993, the Royal Commission on Criminal Justice produced a report (Cm. 2263 (1993))
in which it recommended to replace the wholly inadequate Court of Appeal. This recommendation was
supported by Sir John May in his report on the Guildford Four (July 1994). See also Criminal Cases
Review Commission (Part I, Criminal Appeal Act 1995; www.ccrc.gov.uk/); and: Uglow, Criminal
Justice, supra note 138, 11.

%78 Damaska, Evidentiary Barriers, supra note 30, 570.

%79 See J. Langbein, The Origins of Adversary Criminal Trial (Oxford University Press, 2003), 178. See
also G. Fletcher, The Grammar of Criminal Law, (Oxford University Press, 2007), 136-142.
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innocent defendants are acquitted, but also that guilty defendants are convicted.* For
that reason, the civil law method of presenting all relevant information to the triers of
fact may be more efficient. The downside of this is that the triers of fact may be
influenced by relevant, but unreliable information.®! They may for instance have
formed an opinion on the papers concerning the guilt of the accused before the trial
has even begun.® In addition, witnesses in civil law jurisdictions are not subjected to
a cross-examination. Witnesses are thus more protected from unpleasant questioning,

but their credibility is not tested in a similarly vigorous manner.

Thus, of the two, the civil law method guarantees the greatest access of the triers of
fact to relevant information from all sides. However, this includes unreliable
evidence, which should be excluded in the ultimate determination of the facts.
Whether this is done depends on the ability of the triers of fact to engage, yet keep a
distance from the information and sources subject to their evaluation. In common law,
the unreliable information has been filtered out before the triers of fact get to see the
information. Accordingly, there is less risk that a finding is made on unreliable

evidence. All in all, both methods have advantages and disadvantages.

Engagement at a Distance

Common law jurisdictions rely mainly on laypersons to determine the facts. Civil law
jurisdictions rely on professional judges. Professional judges are the more obvious
choice to ascertain the truth. This is because the determination of the guilt of a

defendant includes the legal qualification of facts, which may be too complex a task

%0 Damaska, Evidentiary Barriers, supra note 30, 579-580.

%81 \Wagenaar, Vincent plast op de grond, supra note 129, 9.

%2 Damaska, Evidentiary Barriers, supra note 30, 558-9, 561; Weigend, Rechtsvergleichende
Bemerkungen, supra note 123, 756. See also Pompe, a distinguished Dutch scholar, who argues that the
prior review by judges of the dossier does not respect the accusatorial nature of the trial because judges
may already have formed an opinion about the evidence prior to the hearing. Pompe, Bewijs in
Strafzaken, supra note 153, 55-64. He suggests, therefore, that judges do not review the dossier in
detail prior to the trial. A.L. Melai, on the other hand, argues that judges should carefully review the
dossier because they are responsible for ensuring that the guilt assessment is complete and fair. (A. L.
Melai, ‘De onbevangen strafrechter’, Delikt en Delinkwent (DD) 1975, 124-127). J. F. Nijboer
discusses both views and is more inclined to support the view of Melai without ignoring that Pompe
has raised an important point. See Nijboer, Strafrechtelijk Bewijsrecht, supra note 160, 185-186. In
Italy, on the other hand, since the reform of the system in 1988, the judges no longer have access to the
investigative dossier. See Art. 431 of the Dutch Code of Criminal Procedure.
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for a layperson. Judges are also more academically trained in civil law jurisdictions

than judges in common law jurisdictions.**®

In searching for the truth, professional judges are seeking to get to the essence of the
testimony by engaging in dialogue with the witnesses and the defendant.
Simultaneously to determining whether the defendant has done as alleged, judges
seek to comprehend his motive for doing so. The defendant’s state of mind is
important to determine his culpability and what sentence, if any, would be
appropriate. Accordingly, judges assess both the credibility and the personality of the
defendant and witnesses and thus engage with the information. Yet, they have been
trained to be impartial and evaluate the facts in a dispassionate manner. Professional
judges are therefore assumed to be less susceptible to improper influence from
irrelevant or prejudicial information than jurors. In reality, the ability to remain

impartial in the process varies from judge to judge.3*

A trial by jury is more random. A defendant can be lucky or unlucky with the
personalities and independent minds of the jurors. They are randomly selected from
society.*®® The defendant can ask that individual jury members be disqualified if they
can demonstrate bias on their part.*® In other situations, the defendant’s fate is in the
hands of twelve unknown citizens who may, or may not be fair and open minded with
regard to his innocence.

In the eyes of many civil law practitioners and some common law practitioners,®’ it

IS curious that the common law system entrusts jurors, who have no legal

%3 Bohlander, Radbruch Redux, supra note 123, 405.

%4 The ability of judges to engage fully and understand where the accused is coming from has been
questioned in light of the fact that judges tend to be from a different class as the accused. See M.G.
Rood, H.L. Wedeven, J.C.M. Leyten, C.J.M. Schuyt: Class justice and Judge & politics intertwined:
‘De plaats van de rechterlijke macht in de Nederlandse samenleving: preadviezen’ in: Handelingen der
Nederlandse Juristen-Vereniging, Zwolle, 105 (1975) deel I.

%3 See Sprack, Criminal Procedure, supra note 361, paras. 18.01-18.25.

%% Ibid, 18.30-18.34.

%7 Frank, Courts on Trial, supra note 38, 108-124. See also Murphy, Evidence, Proof, and Facts,
supra note 137, 4, where Murphy suggests that some may “argue that jury trial is in many ways
aberrational, and that a better approach would be to examine the use of evidence by a judge sitting
alone.” If there is any truth in the film ‘twelve angry men’, it is well possible that dominant characters
persuade other jury members to convict. Or, as research into jury verdicts in the UK has pointed out,
jury members may have agreed with the majority because they were tired and wanted to go home.
Given that a near absolute majority is required for a verdict, the liberation can take long. See also
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qualification or forensic expertise, with the ultimate decision on guilt or innocence of
the accused no matter how notorious or legally complex the case may be.® Often,
the determination of the ultimate issue requires an understanding of the law because it
involves a determination as to whether the facts qualify as a crime and whether it was
committed with the requisite mens rea. It is difficult to imagine that, in just a few
days, the jurors without any legal background could grasp the often complex legal
matters. Where legal definitions are fluid, the jurors would even operate as legislators,
and there is no way of verifying whether the jury has understood the judge’s

instructions. *°

It is particularly striking that, on the one hand, enough faith is placed in jurors to
render a verdict while, on the other hand, they are not sufficiently trusted with
evidence which prejudices the accused unfairly because it may render them biased

against the accused.**

Lacking expertise and full information, it is questionable whether jury members can
engage with the information. It is further contested that jury members can evaluate the
information in a dispassionate manner. Research has demonstrated that jury members
are regularly manipulated by the media or other prejudicial information that may

place the accused in a bad light.>**

Yet, in the common law tradition, professional judges are viewed with suspicion.

They usually come from a different class than the persons on trial. They are,

therefore, not viewed as the peers of the defendants.>*?

Wigmore, A Treatise on the System of Evidence, supra note 363, 2511; L. Cohen, The Probable and
the Provable (Clarendon Press, 1977), 108-110.

%8 Although there is now provision for complex cases such as high level fraud to be tried by a judge.
%9 Frank, Courts on Trial, supra note 38, 110-120.

%0 Ibid, 143-144.

%9 Research done by the Law Commission for England and Wales suggests that “a previous conviction
of indecent assault on a child, because of the “all-round negative evaluation” of such a person, will
have a significant impact on the jurors perception of the defendant’s credibility as a witness whatever
the offence charged”, available at <http://www.lawcom.gov.uk/library/lccpl41/summary.htm>.

392 See supra note 384. See also Damaska, Evidence Law Adrift, supra note 122, 2; reference to
Thayer, A Preliminary Treatise on Evidence at the Common Law (1898), 266. There is also criticism in
civil law jurisdictions. In the Netherlands, for instance, until recently, most judges were white male
from the higher classes of society. See: L. de Groot-van Leeuwen, De rechterlijke macht in Nederland:
samenstelling en denkbeelden van de zittende en staande magistratuur (Arnhem, 1991), 193.
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This explains why greater faith is placed in lay members of society than on
professional judges to determine the guilt or innocence of an accused.* Trial by jury
is considered pivotal to criminal justice and “the final check against suppression of
liberty by the state.”®* It has been described as “the lamp that shows that freedom

Iivesn395

and has enormous popular support. According to Lord Bingham, Lord Chief
Justice, this support for trials by jury is shared by judges who are uncomfortable
making decisions on facts, given that no authority or rational rules can assist them.

The trier of fact is merely dependent on ‘his own unaided judgment’.%

An additional safeguard is offered by the fact that the judge is mandated to sum up the
case to the jury and explain coherently the principles of law applicable in the case. He
must be more careful in presenting the facts. He cannot be seen to attempt to
influence the jury one way or the other. He should caution the jury in respect to
certain categories of dubious evidence, such as evidence from a co-perpetrator. The
judge must also clearly indicate that it is for the jury, not him, to decide on what
evidence to rely and whether guilt has been proved beyond a reasonable doubt. He
must further emphasize that the jury cannot convict the accused unless all of the
jurors are convinced beyond reasonable doubt that he is guilty as charged, or, after a
long period of deliberation and a further judicial direction, by a majority of not less
than 10-2.%" By contrast, judges render verdicts solely or in a bench of three, two of

whom must agree with the verdict.**

%3 This faith has grown historically. During past dictatorial regimes, particularly under the monarchies
of the Tudors and Stuarts, the jury was viewed as the more lenient trier of fact. For a long time, jurors
had the power to pardon a defendant and acquit him irrespective of the evidence. They took advantage
of this power where they considered the punishment or the law on which it was based too harsh.
Therefore, it occurred from time to time that a defendant was acquitted on compassionate or political
grounds rather than the lack of evidence. This faith in juries continued to be strong, as was evidenced
in a vigorous popular and parliamentary protest in 1986 against proposal to conduct complex cases of
serious fraud without a jury, Fraud Trials Committee Report (1986), see Armytage, Educating Judges,
supra note 313, 256; Lord Bingham, The Business of Judging, supra note 137, 3; DamaSka,
Evidentiary Barriers, supra note 30, 584-586; L. Radzinowicz, A History of English Criminal Law
(Stevens & Sons, 1948), 91-97.

%4 ). Brady, Fair and Impartial Railroad: The Jury, The Media, and Political Trials, 2 Journal of
Criminal Justice 241 (1983), 241; Sprack, Criminal Procedure, supra note 356, para. 19.01.

%3 Lord Devlin, Trial by Jury (Stevens & Sons Ltd, 1956, 1966) 164 as cited in Lord Bingham, The
Business of Judging, supra note 137. See also A. Gray, Mockery and the Right to Trial by Jury 6(1)
Queensland University of Technology Law and Justice Journal 66 (2006); Brady, Fair and Impartial
Railroad, ibid, 241; Frank, Courts on Trial, supra note 38, 108.

%% |_ord Bingham, The Business of Judging, supra note 137, 3.

%7 The unanimity rule is set out in the UK Criminal Justice Act 1967, § 13. Prior to 1967, unanimity
was required for a conviction. Likewise, in the US, until 1972, there was a unanimity requirement for
conviction. In Apodaca v. Oregon, 406 U.S. 404 (1972) and Johnson v. Louisiana, 406 U.S. 356 (1972)
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The impression commonly held by supporters of trial by jury is that lay triers of fact
are more lenient, and require more evidence in support of a conviction. Lay triers of
fact do not routinely determine whether an accused is guilty as charged. It has been
suggested that they, therefore, often feel a greater responsibility for the fate of the
defendant, who could end up serving a long prison sentence as a result of their
finding.>* Professional judges, on the other hand, become depersonalized with the
consequence that convicting becomes less of a “unique human drama” and thus less
of a “big deal”. Also, they are more inclined to use a mathematical test, based on prior

experience: e.g. if factor x is present then result y will follow.*®

If at all true, this in itself does not guarantee more accuracy in ascertaining the facts,
given that an acquittal is not necessarily more reliable than a conviction. Accuracy
and even fairness cannot be tested by the number of acquittals, but rather by the
procedure as a whole leading to the outcome. The assessment of jurors which leads
them to doubt may be inaccurate. Their doubt may have been based on sympathy for

401

the defendant rather than on the actual evidence.”™" According to Honourable Judge

Murphy, jurors “are extremely susceptible to being affected, either positively or

negatively, by a combination of dialectic and rhetoric”.*%

In conclusion, it is difficult to determine which type of trier of fact is best suited to
engage with the information while simultaneously keeping a distance. It depends on
the personality of individual judges and jury members. Both open minded and biased
judges and jurors exist. However, truth-ascertainment is more consistent when done
by a constant pool of professional judges than a continuously changing selection of

jurors.

the US Supreme Court held that jury unanimity was not constitutionally mandated. See Damaska,
Evidentiary Barriers, supra note 30, 536-537. For summing up by the judges, see Juries Act 1974 (UK)
s. 17; Richardson, Archbold, supra note 355, paras. 4-404i—-4-404r (general summing up directives
concerning caution in respect of dubious evidence); paras. 13-68; 4-410-415 (warning in relation to
bad character evidence admitted to show propensity to commit offences or to be untruthful and general
summing up directions); paras. 14-12-14-24 (Turnbull warning concerning identification evidence).

% However, as stated above, many civil law courts include jurors as triers of fact. See supra note 317.
% Damaska, Evidentiary Barriers, supra note 30, 538-539. Also Frank, Courts on Trial, supra note 38,
347.

“0 Ibid.

%01 Frank, Courts on Trial, supra note 38,110-114.

“2 Murphy, Evidence, Proof, and Facts, supra note 137, 9.
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Transparency

On most issues, civil law proceedings are conducted in a much more transparent
manner than common law proceedings. All information that is collected during the
investigation is compiled in a dossier that is accessible to all. The defence has a right
to inspect and challenge the dossier for incompleteness.*”® The defence can do that
before the prosecutor, investigative judge or the court. The defence can also ask that
missing materials be added to the dossier, which can in principle not be denied.
Information can only be withheld from the defendant where a concrete interest of the

investigation so requires.***

The transparency of the proceedings is, however, undermined where necessary to
protect witnesses. Many civil law jurisdictions allow the use of witnesses whose
identities are not disclosed to the defence.*® The European Court of Human Rights

("ECHR™) has accepted that, under circumstances, granting anonymity may be

“%% |n France and Belgium, the right of the defence to inspect the dossier during the investigative stage
has been introduced by laws of 4 January and 24 August 1993 under influence of the European Court
of Human Rights (Lamy v. Belgium, Judgment of 30 March 1989, 1989 ECHR). In addition, Article
281 of the French Code Procédure Pénale establishes a compulsory disclosure for all parties ‘as early
as possible’ and in any case at least 24 hours before the start of trial.

404 See, for instance, the Dutch case: Dutch Supreme Court: Hoge Raad (HR), 26 May 1987,
Nederlandse Jurisprudentie (NJ) 1988, 177, stating the principle of full disclosure of all materials in
and outside the dossier upon request of the defence. Art. 30(1) sets out the materials to which the
defendant must have access. Art. 30(2) of the Dutch CCP sets out the exception of a concrete
investigative interest. Such interest may include the protection of prosecution sources. See Beijer,
Bewijs, supra note 130, 34.1.5 Composition of the ‘Dossier’. For France, see Arts. 2bis and 114 of the
French CPP (le secret de I’enquéte et de I’instruction) defence counsel has a right to have access to all
confidential materials but he must respect the secrecy of the criminal investigations. Counsel may
make photocopies of the files for the accused unless the investigative judge considers that such
disclosure would create a risk that pressure be put on victims, persons being examined or their counsel,
witnesses, investigators, experts or other persons connected with the criminal proceedings. In those
circumstances, access of the accused to confidential material can be denied, provided that the
investigative judge gives explicit written reasons for such denial within five days. This denial is subject
to appeal with the president of the Chamber of investigations. (Art. 114 CCP;
<http://archives.cnb.avocat.fr/VieDuConseil/\VDC_dossierspublications_rin.php>).

“%% See for instance, the Netherlands, Arts. 226(a)-(d) and 344a(2) CCP. See further Cleiren & Nijboer,
Strafvordering, supra note 165, Boek II, Titel Ill, Afd 4A, Arts 226a-f (Van der Meij) 865-881;
Nijboer, Strafrechtelijk Bewijsrecht, supra note 160, 178-182; A. van Hoorn & E. De Wet
getuigenbescherming — een uitzonderlijke regeling (1996); Beijer, Bewijs, supra note 130, 34.2.10:
Anonymous Declarations. See further Russia, where anonymous statements may be admitted, provided
that the specific procedural rules concerning the admission of such statements are met, requiring
documentation and authentication. See further Butler, Russian Law, supra note 125, 272. The
European Court of Human Rights has allowed this practice provided that a finding of guilt is not solely
or primarily based on the testimony of anonymous witnesses.
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necessary to protect the safety of a witness.*®® However, this is permissible only if the
defence is offered full counterweight to offset the prejudice caused by such use. A
finding of guilt cannot be based solely on anonymous witnesses.*®’” The triers of facts
are always aware of the identities of the witnesses.

In common law jurisdictions, the defence is entitled to full pre-trial disclosure of any
incriminating evidence the prosecutor intends to use at trial. Only in exceptional
circumstances can information be withheld from the defence. In the United Kingdom
non-disclosure to the defence is increasingly acceptable. Since 2008, the use of
anonymous witnesses is even permitted in exceptional circumstances.*®® The defence
is further in possession of its own evidence, as well as the exonerating evidence
collected and disclosed by the prosecution.*® The triers of fact, on the other hand, are

not in possession of any evidence, unless one of the parties adduces it in court.

The judges’ reasoning in reaching their factual findings is transparent. Each step in
the evaluation process is described and justified in a written public verdict. This
ensures that judges rely on reliable and relevant evidence only in their ultimate
findings of fact. A reasoned verdict also creates precedent. By contrast, jurors
deliberate freely and reach a conclusion in full independence of rules or precedent
without disclosure of their thought process.*’® Apart from giving the jury an

appropriate warning as to the reliability of the evidence that was admitted, the judge

“% Doorson v. The Netherlands, Judgment of 26 March 1996, 1996 ECHR.

7 Kostovski v. The Netherlands, Judgment of 20 November 1989, 1989 ECHR (Ser. A.) 166; Van
Mechelen & Ors v. The Netherlands, Judgment of 23 April 1997, 1997 ECHR; Visser v. The
Netherlands, Judgment of 14 February 2002, 2002 ECHR.

498 See R v Davis [2008] UKHL 36; [2008] AC 1128; R v Horncastle & Ors [2009] UKSC 14.
Parliament even amended the common law principle that the defendant has a right to confront his
accuser directly. In 2008, it adopted the Criminal Evidence (Witness Anonymity) Act pursuant to
which  witness anonymity is allowed subject to certain conditions. See also:
http://www.cps.gov.uk/publications/directors_guidance/witness_anonymity.html. The UK is said to
have gone even further than the European Court of Human Rights permits in accepting criminal
liability solely on the basis of anonymous witnesses. For further commentaries, see:
http://ukscblog.com/reflections-on-horncastle.

%% Sprack, Criminal Procedure, supra note 356, paras. 9.13-9.15.

19 Frank, Courts on Trial, supra note 38, 123: “To my mind a better instrument than the usual jury trial
could scarcely be imagined for achieving uncertainty, capriciousness, lack of uniformity, disregard of
the R’s, and unpredictability of decisions.” Frank further states: “Yet little, practically, is done to
ensure that these officials, jurymen, “act upon principles and not according to arbitrary will,” or to put
effective restraints upon their worst prejudices. Indeed, through the general verdict, coupled with the
refusal of the courts to inquire into the way the jurors have reached their decisions, everything is
properly conducted according to the procedural rules, the jurors’ decision may be as arbitrary as they
please; in such circumstances, their discretion becomes wholly unregulated and unreviewable.” (132)
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has no say in the adjudication of the facts.*! This is to ensure that the triers of fact
make findings based solely on what they consider to be accurate in light of the
evidence presented in the case. However, it gives the jury an uncontrollable and

incorrigible power.*2

Thus, civil law proceedings are clearly more transparent to the triers of fact, but are
generally less transparent to the accused and the public if required to protect the
identity of witnesses.

Democratic, open and fair procedure

Common Law Systems
It is often assumed that the common law adversarial procedure is more democratic,

open and fair to the accused. Part | already established that common law criminal
justice systems focus more on fairness and equality between the two parties than on
the ascertainment of the truth. Trial by the defendant’s peers is also perceived as more

democratic than trial by professional judges.*"

However, in terms of equality of arms, the prosecution has a clear advantage over the
defendant because it has the massive resources of the state to rely on for
investigations. The defendant has only his counsel and such resources as can be

bargained for from limited legal aid funds. Unlike in continental Europe, there is no

“1 Murphy, Evidence, Proof, and Facts, supra note 137, 5-6.

12 Frank, Courts on Trial, supra note 38, 112-113.

3 Traditionally, democracy and a jury system go hand in hand together. The word democracy stems
from the Greek words ‘demos’ and ‘kratein’: ‘the people govern’. Democracy is the will of the people.
The purest form was implemented in the Greek city Athens around 500 BC. Ordinary citizens carried
out both legislative and judiciary tasks. Judgments were issued by a large jury instead of an educated
elite. A jury of one’s peers was an important component of the Athens democracy. On the issue of
democracy, Pericles held: “‘Our constitution is called a democracy because power is in the hands not of
a minority but of the whole people. When it is a question of settling private disputes, everyone is equal
before the law; when it is a question of putting one person before another in positions of public
responsibility, what counts is not membership of a particular class, but the actual ability which the man
possesses. (...) We give our obedience to those whom we put in positions of authority, and we obey the
laws themselves, especially those which are for the protection of the oppressed, and those unwritten
laws which it is an acknowledged shame to break.” Cited in D. Held, Models of Democracy
(Cambridge, 1987), 16-17. See also J. van den Berg, Th. L. Bellekom, H.M. Th. D. ten Napel, E. M.
Peeters, Inleiding Staatkunde (Deventer: Kluwer, 1995), Chapter 2 (Democracy, M.J. Trapenburg) 41-
60, particularly 45-47; Brants & Field, Convergence, supra note 23, 182-183.
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judicial officer involved in the criminal investigations to whom the defendant may

address himself for assistance.***

Judges do not participate in the investigations or in the adversarial contest between
the parties at trial. They cannot intervene to correct errors or technical choices of a
party, even if they clearly damage the position of that party. If, for instance, defence
counsel fails to produce a credible and available alibi witness, there is nothing a judge
can do to assist the defendant. A judge may, in the absence of the jury, question the
parties” advocates (particularly the prosecution) as to why particular witnesses are, or
are not being called. If, however, they were to enter into the arena and effectively
steer the case in one direction or another by the introduction of evidential material
against the wishes of the parties an appeal on grounds of partiality would be
inevitable, and its success likely.*® Thus, the defendant’s fate is largely dependent on

the competence of his counsel.

The parties however, have different roles. The prosecution brings a case against the
defendant. If he so wishes and considers it necessary, the defendant may challenge the
case against him by calling witnesses and presenting evidence of his own. He may
simply suggest that the prosecution evidence is insufficient. To win its case, the price
of which would be the conviction of the defendant, the prosecution must convince the
triers of fact beyond reasonable doubt that the defendant is guilty. The defendant on
the other hand bears no burden of proof at all, unless otherwise stated in the law or he
presents an alibi or other positive defence. In such cases, the defendant would be
required to produce some evidence in support of his assertion.** In every other way,

his active participation in the process of presenting evidence is optional and he is

4 See M. Delmas-Marty & J. Spencer (Eds.), European Criminal Procedures (Cambridge University
Press, 2002), 168-169.

“5 Ibid, 181-182.

18 A burden can be placed on the defendant by virtue of common law or statutory law. Where the
Defence raises the defence of insanity or diminished responsibility, it has the burden to persuade the
jury that it is more likely than not that the defendant’s contention is true. This is referred to as the
standard of proof on the balance of probability. Regarding this standard, Lord Denning held in Miller
v. Ministry of Pensions [1947] 2 All ER 372: “It must carry a reasonable degree of probability....If the
evidence is such that the tribunal can say: “we think it more probable than not”, the burden is
discharged, but if the probabilities are equal, it is not.” It has been suggested that such burdens on the
defence violate the presumption of innocence as set out in R v. Lambert [2002] 2 AC 545. See further:
Kiralfy, The Burden of Proof, supra note 164; P. Murphy, Murphy on Evidence (10" Ed.) (Oxford
University Press, 2007), 74-100.
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presumed innocent until proven guilty. This is a fundamental element of a fair trial.**’

If there is anything less than a perfectly convincing performance by the prosecution,

the defendant wins.*'8

Civil Law Systems
Civil law criminal justice systems are often described as hierarchical and bureaucratic

in light of their professional judiciary and centralised investigations.**? It is also
sometimes suggested that civil law jurisdictions prioritise the ascertainment of the

truth at the expense of the fairness of the proceedings.*?°

However, the important role played by professional judges in civil law criminal
proceedings is frequently associated too strongly and negatively with excessive
bureaucracy, and inquisitorial proceedings.*** Whilst historically, this may have been
true, it no longer is. In medieval times, criminal investigations were entirely secretive
and conducted proprio motu by an investigator without any involvement of the
identified suspect. Upon completion of the investigations, the investigator would
submit an official dossier (acta inquisitionis) to a court. The court would then
examine the contents of the dossier. It would determine, solely or primarily on the
basis of this dossier, whether the accused was guilty or not. This would occur with or
without having communicated with him or counsel acting on his behalf.*?* Torture
was used routinely in cases where an accused refused to confess and there was

insufficient other evidence available.*?

“I7 Murphy, Murphy on Evidence, supra note 411, 81; R v. Lambert [2002] 2 AC 545, para. 33.

“8 This was spelled out in the famous case of Woolmington v DPP [1935] AC 462, per Viscount
Sankey LC (at 481-2): “Throughout the web of the English criminal law one golden thread is always to
be seen, that is the duty of the prosecution to prove the prisoner’s guilt. ... If, at the end of and on the
whole of the case, there is a doubt, created by the evidence given by either the prosecution or the
prisoner, as to whether the prisoner killed the deceased with a malicious intention, the prosecution has
not made out the case and the prisoner is entitled to an acquittal. No matter what the charge or where
the trial, the principle that the prosecution must prove the guilt of the prisoner is part of the common
law of England and no attempt to whittle it down can be entertained.”

19 Jackson & Langer, Introduction: Damaska and Comparative Law, supra note 28, 1, 3-6.

20 Damagka, Evidentiary Barriers, supra note 30, 588-589; Cleiren and Nijboer, Strafvordering, Text
en Commentaar (n 58 above), De verdachte, Boek I, Titel 1, Art. 29 (Spronken), 80-81; Pompe,
Bewijs in Strafzaken, supra note 153, 38-42.

“21 Bohlander, Basic Concepts of German Criminal Procedure, supra note 123, 52.

%22 Damaska, Evidentiary Barriers, supra note 30, 556—7, 560.

“2% |bid. In accordance with Roman law, torture was not allowed if there already was sufficient
evidence to prove the defendant’s guilt, or if there was insufficient ground to believe that the accused
was guilty as charged. However, in practice, torture was used frequently in cases where sufficient other
evidence was available to prove the defendant’s guilt. There was an urge for a confession even if there
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In the beginning of the nineteenth century, following the French revolution, this so-
called ‘inquisitorial” mode of proceeding, which was applied in most of continental
Europe, was abolished.*** Since that time, significant amendments have been
introduced into the civil law criminal justice systems which set clear boundaries to the
unlimited and secretive criminal proceedings previously in place. Particularly Italy
and Germany have departed rigorously from their inquisitorial past.**> Everywhere in
continental Europe, whilst the investigation still has somewhat of an inquisitorial
character, the trial itself has become rather adversarial.**® In addition, principles of
fairness to the accused have increasingly become of paramount importance in

criminal justice. Such principles are codified in domestic constitutions as well as

was overwhelming evidence because: (1) corporal punishment or the death penalty could only be
imposed if the accused made a confession; (2) in the event that the accused confessed, he lost his right
to appeal. As Van de Vrugt observed, torture as a tool of truth-finding is dubious at best and
demonstrates a complete negation of the suspect as an equal subject of the law. There was criticism
against the use of torture but most courts continued to allow it for a long time because no alternative
was available to them to discover the truth. There was a firm belief that torturing an accused in order to
obtain a confession was an effective means of truth-finding and when this was abolished, there was
nothing to replace it. One had little faith in witness testimony. Thus, it was a difficult practice to
abolish this custom. See M. Van de Vrugt, De Criminele Ordonnantién van 1570: enkele
beschouwingen over de eerste strafrechtcodificatie in de Nederlanden (De Walburg Pers, Zutphen,
1978), 141-148; J. van den Berg, Th. L. Bellekom, H.M. Th. D. ten Napel, E. M. Peeters, Inleiding
Staatkunde (Deventer: Kluwer, 1995), 70-71, 77-78; Bemmelen, Strafvordering, supra note 317, 70—
71, 78-80; A. J. van Weel (Nijmegen), ‘De Nasleep van de Afschaffing van de Pijnbank, in Verslagen
en mededeelingen van de Vereeniging tot uitgaaf der bronnen van het oud-vaderlansche recht’, 14, 2
(1975) 355-367.

4 For many of those systems, the Code d’Instruction Criminelle (1808) introduced by Napoleon
served as a model. Torture and other types of pain infliction were abolished. Also less degrading forms
of asserting pressure on someone to speak or cooperate were banned. In most continental European
systems, torture was already banned prior to the introduction of the Code d’Instruction Criminelle. In
practice, however, torture or other types of pain infliction were still carried out. The Code d’Instruction
Criminelle adopted in 1808 terminated any possibility of inflicting pain. Pursuant to this Code, the
suspect did not have an obligation to answer questions and a judge could only through persuasion
attempt to convince the suspect to confess. See Weel, Afschaffing van Pijnbank, supra note 423;
Bemmelen, Strafvordering, supra note 317.

2> The German system has sometimes been described as an accusatorial system, in which the
prosecutor charges, the parties are responsible for presenting evidence and the judge decides on
innocence or guilt. As stated earlier, unlike most other civil law systems, Germany has abolished the
investigative judge. The trial also tends to be more adversarial than in other civil law jurisdictions in
that most witnesses testify viva voce. Some observers have expressed concern that Germany is going
too far in copying elements from the American adversarial system. See, for instance, Malek, Abschied
von der Wahrheitssuch, supra note 128, 11-13. In essence, however, Germany is still similar to other
civil law criminal justice systems where the judge plays a significant role in taking evidence and has a
great flexibility to admit any type of evidence deemed reliable and relevant. See G. Fletcher & S.
Sheppard, American Law in a Global Context (Oxford University Press, 2005), 532; Wang, Criminal
Justice System in Germany, supra note 322. Italy, on the other hand, has really departed from the
inquisitorial method. See further M. Costi: ‘Italy’, 80-92, in Buisman, Civil Law, in Khan, Principles of
Evidence, supra note 25.

%26 See for instance, the Netherlands, in Beijer, Bewijs, supra note 130, 34.1.4 Strategy of the Accused
and Counsel); Cleiren & Nijboer, Strafvordering, supra note 165, De verdachte, Boek I, Titel 11, Art.
29 (Spronken) 65.
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applicable human rights treaties, most importantly, the European Convention on
Human Rights (“ECHR”).**

The right to be tried without undue delay and the right not to incriminate oneself limit
the scope of criminal proceedings. A defendant is further entitled to be informed of
the charges against him, review and challenge the prosecution’s evidence and present
his own evidence. Most civil law jurisdictions have sought to balance the different
interests at stake to ensure that “truth-finding is not only lawful and effective, but that
the process is fair and the exercise of state power legitimate”.*?® Only if proceedings
are fair can the truth be safely ascertained.**® In this regard, a German court held that
the decision whether to exclude evidence is partly based on the consideration ‘‘that

the truth cannot be ascertained at all costs.””*°

The prosecutor does not have a strict burden of proof as in common law jurisdictions.
The judges can fill in the gaps.*** However, the defence has no burden to produce
evidence favourable to the defendant or even to raise objections where the interests of
the defence are at stake.***> Where it fails to do either, judges may intervene to protect
the rights of the defendant and order, proprio motu, additional investigations in order

to complement the evidence favourable to the defendant.***

To safeguard the fairness of the proceedings, the defendant, assisted by counsel, is
given a voice, which he can use at any time he wishes and this voice is heard.*** The

defendant can make unsworn statements, but he cannot give evidence or perjure

“27 Given these alterations, distinguished comparative scholars like Damaska consider it unfair to refer
to modern civil law criminal proceedings as inquisitorial given its association with the unfair medieval
criminal proceedings as described above. See Damaska, Evidentiary Barriers, supra note 30, 555, 562.

“28 Brants & Field, Convergence, supra note 23, 183.

%% Delmas-Marty, Procédure Pénale d’Europe, supra note 23; ‘t Hart: Openbaar Ministerie, supra note
286, 167-232. This corresponds with the view of Judge Cotte, a French Judge at the ICC, holding that
the only objective of criminal justice is the manifestation of the truth, but that this objective can be
achieved only by ensuring that the substantive debates take place in a fair way. See Prosecutor v.
Katanga & Ngudjolo, T. 25 May 2010, 40.

%0 Decision of the German Supreme Court (Bundesgerichtshof ): BGH St 38, 372 (373-374).

31 Kokott, Burden of Proof, supra note 157, 9.

*2 This is, however, ill adviced. Guidance books suggest to counsel to advice their clients to play a
more active role. See for instance, the Netherlands, in Beijer, Bewijs, supra note 130, 34.1.4 Strategy of
the Accused and Counsel).

%33 Beijer, Bewijs, supra note 130, 34.1.4 Strategy of the Accused and Counsel.

% Damaska, Evidentiary Barriers, supra note 30, 558-9, 561 Beijer, Bewijs, supra note 130, 34.1.4
Strategy of the Accused and Counsel; Bohlander, Radbruch Redux, supra note 123, at 397.
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himself. Judges can ask him direct questions without him taking the oath. The

defendant has the choice to answer or not to answer such questions.**®

The trial itself is fully transparent and open. It is based on the adversarial principle,
pursuant to which triers of fact and law must hear both parties before arriving at a
decision. They are also required to give reasons in support of their decision, “and they
must do so solely on the basis of legal and factual arguments free of personal bias so

that the judgment will appear impartial.”**®

Everyone involved in the truth inquiry is bound by the law. In gathering evidence, the
police and prosecutors cannot exceed their powers explicitly granted by the law. They
are bound by principles of legal certainty and legality. Judges are similarly bound by
such principles, which prevents them from creating new legal norms. This ensures
that the parties to the criminal trial have advance notice of the criteria guiding the

decisions.**’

Accordingly, in both types of criminal justice, fairness is of paramount importance,

the trial is open and adversarial, and the defendant is given a voice.

Conclusion

In conclusion, both the common law and civil law methods meet the minimum
conditions of an effective truth-ascertaining system as identified in Part I. It appears
that the civil law method includes more features required to reconstruct a full and
transparent picture of events painted with the assistance of everyone concerned
including the victims. Thus, in theory, this method offers greater opportunities to

work towards the restorative objectives of international justice.

“%5 1bid. In some jurisdictions, such as the Netherlands, a choice to remain silent or tell an obvious lie

may in certain circumstances be used against the defendant. See, for instance, Art. 286(4) of the Dutch
CCP, and the Supreme Court’s decisions: HR 15 June 2004, NJ 2004, 464; HR 24 March 1987, NJ
1987, 893; HR 8 June 1993, DD 93.469; HR 28 May 1996, DD 96.317. See further: Beijer, Bewijs,
supra note 130, 34.2.3 Interrogation of the Accused; Nijboer, Strafrechtelijk Bewijsrecht, supra note
160, 219-224; E. Jessurun d’Olivier-Prakken, ‘Bewijs als toetssteen van strafrecht” (Recht, macht en
manipulatie (Kempe bundle, Utrecht/Antwerpen 1976), 20; G.J.M. Corstens, Het Nederlands
Strafprocesrecht, (Deventer Kluwer 2008, 6" edition) 667-668.

“%¢ Guarnieri & Pederzoli, Power of Judges, supra note 158, 10-11.

7 |bid. However, in interpreting the law, some judicial creativity is not only allowed but also desired

).
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Both types of procedure, however, have their strengths and weaknesses in seeking to
achieve accurate results. Civil law jurisdictions allow the triers of fact to review all
evidence, including unreliable evidence that should not be relied on for any of the
findings. Yet, their triers of fact are judicially trained and are, therefore, at least in
theory able to separate reliable from unreliable information. As a safeguard against
erroneous factual findings, they must offer an explanation of their findings, which is
appealable. Common law systems do not require the triers of fact to explain their
findings. However, they seek to ensure that the triers of fact can only base their

findings on relevant and reliable evidence.

It is therefore apparent that the salient factors of the two types of procedure are
interrelated and interdependent. The totality of these ingredients works as a system. It
remains to be seen whether these same ingredients still work as a system if they are

torn apart and mixed with other ingredients in a new procedure.**®

The ultimate accuracy of the outcome in individual cases depends on the people
involved in the process, as well as the political climate in a country. In civil law
jurisdictions, a defendant is particularly dependent on the openness of the judge. In
common law jurisdictions, a defendant predominantly depends on the diligence and
vigilance of his counsel.**® The overall quality of justice depends on all parties,
participants and triers of fact and law involved. Their freedom to act in accordance
with legal principles depends strongly on their political independence. For instance, a
judge may be less inclined to acquit if that would ruin his career.**°

Even in democratic countries, things go wrong in both types of criminal justice.

Miscarriages of justice have been brought to light in both common law and civil law

38 See R. Haveman: The Context of the Law, in: R. Haveman, O. Kavran & J. Nicholls (Eds.),
Supranational Criminal Law: a System Sui Generis (Intersentia, 2003), 9, at 35-36. Also E. van
Sliedregt, Introduction: Common Civility — International Criminal Law as Cultural Hybrid, 24 Leiden
Journal of International Law 389 (2011), 389.

%9 Kokott, Burden of Proof, supra note 157, 1.

0 This fear led the Supreme Court of the Netherlands to collaborate with the German regime during
the occupation in World War I1. Its impartiality and independence were thereby compromised. See J.
van den Berg, Th. L. Bellekom, H.M. Th. D. ten Napel, E. M. Peeters, Inleiding Staatkunde (Deventer:
Kluwer, 1995), Chapter 19: ‘De rechterlijke macht” J.Th.J van den Berg, H.-M.Th.D. ten Napel pages
389-406.
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procedures.*** It is impossible to determine which method is safer in obtaining
accurate results, as it is unknown how often miscarriages of justice have gone
unnoticed. In addition, when miscarriages of justice are referred to, they tend not to

include wrongful acquittals.**?

The reality of criminal justice is not necessarily in accordance with its theory. Each
criminal justice system is fallible. In individual cases, fair trial principles are not
always duly respected, and the triers of fact may be biased. Research has
demonstrated that miscarriages of justice increase where the cases are higher
profile.*** When crimes stir up a public outrage and condemnation, mistakes are made
more regularly. This increases where crimes are hard to prove because they are
committed by the mafia, a terrorist organisation or other organised crime group.
Placed under pressure to collect sufficient quality evidence for a conviction,
overzealous police officers or prosecutors are more inclined to use unlawful methods

to obtain evidence and secure convictions.*** Ambitious investigators may also be too

1 See, for instance, the Dutch case Schiedammer parkmoord, which concerned a miscarriage of justice
caused by the confession of innocent suspects. See further P. J. van Koppen, De Schiedammer
parkmoord; een rechtspsychologische reconstructive (Nijmegen: Ars Aequi Libri, 2003; Evaluation
report of the Commission Posthumus in the Schiedammer park-moord, 13 September 2005, 172). As
for France, examples of miscarriages of justice are given in: Bouazdi, ‘France’, in Buisman, Civil Law,
in Khan, Principles of Evidence, supra note 25. In the UK, the most well-known miscarriages of justice
concerned trials involving Northern Irish terrorist suspects. See, for instance, the Birmingham Six,
Maguire Seven, and Guildford Four, which led to public outrage. See further: Armytage, Educating
Judges, supra note 313, (Sir Dorabji Tata Memorial Lecture, delivered under auspices of Sir Dorabji
Tata Trust in New Delhi, 5 January 1999 and in Mumbai on 6 January 1999), 274-275.

2 See, for instance, C. Walker & K. Starmer (Eds.), Miscarriages of Justice (Oxford University Press,
1999), Chapter 2. See also Armytage, Educating Judges, supra note 313, 259: “I suppose a purist
might argue that a miscarriage of justice occurs as much when a guilty man is acquitted as when an
innocent man is convicted. It is not, however, the acquittal of the guilty which on the whole gives rise
to public disquiet, and the occasional acquittal of guilty defendants is, I think, generally accepted as the
price which has to be paid for observance of the beneficial principle that the defendant shall enjoy the
benefit of any doubt.”

“3 See supra note 441. In respect of the Irish terrorist cases, most notably the Birmingham Six,
Guildford Four, and Maguire Seven, it was held that “[t]here is a widespread reaction of public
outrage. The situation is fraught with difficulty, because the responsible police forces come under the
strongest pressure to bring the perpetrators of such atrocities to justice and jurors would be less than
human if, despite the strongest judicial warnings, they were not tempted to reflect the sense of outrage
felt by the community as a whole” (Armytage, Educating Judges, Ch VII “The English Criminal Trial:
The Credits and the Debits’, 252, at 262. See also Pompe, Bewijs in Strafzaken, supra note 153, 49-50.

*4 For instance Malone v. United Kingdom, Judgment of 2 August 1984, 1984 ECHR (Ser. A.) 82;
Schenk v. Switzerland, Judgment of 12 July 1988, 1988 ECHR (Ser. A.) 140; Unterpertinger v. Austria,
Judgment of 24 November 1986, 1986 ECHR (Ser. A.) 110; Barbera, Messegué & Jabardo v. Spain,
Judgment of 6 December 1988, 1988 ECHR (Ser. A.) 146; Kostovski v. The Netherlands, Judgment of
20 November 1989, 1989 ECHR (Ser. A.) 166; Delta v. France, Judgment of 19 December 1990, 1991
ECHR (Ser. A.) 191, para. 35; Ludi v. Switzerland, Judgment of 15 June 1992, 1992 ECHR (Ser. A.)
238; Saidi v. France, Judgment of 20 September 1993, 1993 ECHR (Ser. A.) 261.
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fixated on guilt and, therefore, turn a blind eye to evidentiary leads suggesting

otherwise.**

The media closely follows high profile cases and often condemns the alleged
perpetrator before he has had a chance to defend himself in a court of law. Adverse
pre-trial media may influence triers of fact. One only has to think of the extreme
public reactions provoked by cases involving paedophilia or rape, as was recently
demonstrated in the case of Dominique Strauss-Kahn. The American media
thoroughly condemned him for raping a hotel employee in New York. The
prosecution then withdrew the case against him, as it had lost faith in its only
witness.*® Others were less lucky. In the United Kingdom, a number of Northern
Irish “terrorists” were erroneously convicted.**” Many “terrorists” have been held by
the US for years on vague or non-existing charges in an extrajudicial detention camp

at Guantanamo Bay.**®

These are a few examples to demonstrate that the quality of justice is often
determined by extra-judicial factors, rather than the criminal justice model which is in
place. When a miscarriage of justice is identified in a democratic society, usually a
strong public reaction follows resulting in amendments to the law. In other words, a
system has a tendency to rectify itself over time and address deficiencies that come to
light.*°

> In the Netherlands, a blind focus on the guilt of the accused at the exclusion of alternative options
has been referred to as a tunnel vision (‘koker visie’). The prosecution has frequently been accused of
applying a tunnel vision which has led to serious errors. See Wagenaar, Vincent plast op de grond,
sugra note 129, 15-17, 30-49, 62-72, 223-225.

44 http://www.courts.state.ny.us/whatsnew/pdf/dsk_motion_to_dismiss.pdf;
http://www.nytimes.com/interactive/2011/08/22/nyregion/dsk-recommendation-to-dismiss-case.html
“7'See supra note 441.

8 See, for instance, http://en.wikipedia.org/wiki/Guantanamo_Bay_detention_camp

“9 For instance, in the UK, a Court of Appeal was established in 1907 as a reaction to public concerns
expressed in respect of the criminal justice system following the case of Mr. Adolf Beck who had been
wrongfully identified by fifteen honest witnesses. In 1985, a Crown Prosecution Service (CPS) was
established as a response to criticism with regard to police misconduct, which had resulted in
miscarriages of justice. See Uglow, Criminal Justice, supra note 138, 177, 180-181, 191; Armytage,
Educating Judges, supra note 313, 259. In France, reforms were proposed following the Outreau case
scandal. A Parlimentary Commission investigated the case and drafted a report with recommendation
to amend the French criminal procedure in order to avoid any repetition at: <http://www.assemblee-
nationale.fr/12/

dossiers/outreau_aff aire_dysfonctionnements_justice.asp>.
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Thus, the civil and common law domestic jurisdictions experienced a progression
steeped in tradition and fashioned over centuries through trial and error. Procedural
changes that have occurred in this process corresponded with the contemporaneous
political climate. Legal structures cannot be separated from societal norms, structures

and culture as developed over time.**°

The more recently formed international criminal court and tribunals did not undergo
the same historical development. The crimes under the jurisdiction of international
criminal courts and tribunals are of the worst kind and attract wide public attention.
Part | has described the ambitious goals international courts and tribunals have set for
themselves, and the urge felt to do justice to the victims. Many of the accused before
international tribunals are extremely high profile and have been condemned in the

media long time before they are brought to justice.***

In such circumstances, a strong judicial system is needed to withstand the political
pressure and manipulation from all sides. It is therefore all the more important that the
international criminal justice model meets the conditions, which have been identified
in Part I. It has already been pointed out that, at least in theory, the civil law and
common law criminal procedures both meet the minimum conditions set out in Part I.
Now, it will be considered whether the combination of the two into the ICTY, ICTR

and ICC criminal proceedings still meets these conditions.

Combination of civil law and common law methodologies

From the start, the union of civil and common law legal principles had deep tensions
within it. The international criminal justice systems mix a powerful judiciary

controlling the conduct of the proceedings with autonomous, independent parties. 2

0 jackson & Langer, Introduction: Damaska and Comparative Law, supra note 28, 1, at 3-6.

! See above, section ‘Expressed Reservations on Establishing Historical Facts’.

2 For an analysis of the main features of the two systems and their interaction in international
jurisdictions, see Vladimir Tochilovsky, Rules of Procedure for the International Criminal Court:
Problems to Address in Light of the Experience of the ad hoc Tribunals (1999) 46 Netherlands
International Law Review 343; and V. Tochilovsky, ‘Legal Systems and Cultures in the International
Criminal Court: The Experience from the International Criminal Tribunal for the Former Yugoslavia’
in Horst Fischer Horst Fischer, Claus Kress and Sascha Rolf Luder (eds), International and National
Prosecution of Crimes Under International Law (Berlin Verlag Arno Spitz, 2001) 627.
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Investigations and Charging Suspects

The roles of the parties as described in the Statute and the Rules are based on
common law. The parties may choose their own strategy and conduct their own
independent investigations. The Prosecutor is responsible for conducting
investigations, identifying suspects of crimes falling within the jurisdiction of the
tribunal and bringing charges against them.*** The defence is responsible for
gathering evidence in support of the defendant’s case. If the defence faces difficulties,
for instance because it has been refused access to material essential for the preparation
of a defence, and it has done all within its means to obtain this material, it may call

upon the Chamber for assistance.*>*

There is no investigative judge or any similar body, and in the ICTY and ICTR, the
judiciary is not ascribed any investigative role. The ICC, on the other hand, has a Pre-
Trial Chamber, consisting of three judges.*® The Pre-Trial Chamber has multiple
tasks and is actively involved in the management of the pre-confirmation and
confirmation phases. It has the task to oversee the fairness of the pre-trial proceedings
and ensure that there is compliance with the pre-confirmation disclosure obligations.
However, its role is not comparable to the role of an investigative judge. The Pre-
Trial Chamber has no investigative powers, except in situations where a unique
investigative opportunity arises. In such a situation, pursuant to Article 56(1)(b) of the
ICC Statute, the Pre-Trial Chamber may, “upon request of the Prosecutor, take such
measures as may be necessary to ensure the efficiency and integrity of the

proceedings and, in particular, to protect the rights of the defence.”*°

3 Art 16(1) ICTY Statute; Art 15(1) ICTR Statute.

% |ICTY/ICTR Rule 54; Part IX of the ICC Statute. In certain circumstances, a Chamber may order the
prosecution to obtain certain documents for the defence pursuant to Rule 89 even if the Defence made
no efforts to obtain such documents. However, in general, a Chamber would only make such an order
where the Defence has made its own independent efforts “to secure evidence it wishes to use at trial
other than exculpatory material in the possession of the Prosecution.” (Prosecutor v. Simba, Decision
on Defence Motion to Obtain Judicial Records Pursuant to Rule 68, ICTR-2001-76-T, 4 October 2004,
para. 11).

> Rome Statute, supra note 44, Art. 56.

% In accordance with Article 56(2), such measures may include “(a) Making recommendations or
orders regarding procedures to be followed; (b) Directing that a record be made of the proceedings; (c)
Appointing an expert to assist; (d) Authorizing counsel for a person who has been arrested, or appeared
before the Court in response to a summons, to participate, or where there has not yet been such an
arrest or appearance or counsel has not been designated, appointing another counsel to attend and
represent the interests of the defence; () Naming one of its members or, if necessary, another available
judge of the Pre-Trial or Trial Division to observe and make recommendations or orders regarding the
collection and preservation of evidence and the questioning of persons; (f) Taking such other action as
may be necessary to collect or preserve evidence.”
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Where the Prosecutor fails to take such measures without good reason and after
consultation with him, the Pre-Trial Chamber may take such measures proprio motu if
necessary to preserve evidence (Article 56(3) ICC Statute). However, this power can
be exercised in exceptional situations only and, thus, constitutes a limited

investigative power.

In the ICTY and ICTR, a judge is charged with confirming charging documents and
issuing arrest warrants provided it is satisfied that the Prosecutor has established a
prima facie case against an identified suspect of crimes under the jurisdiction of the
tribunal.**” The defence does not participate in this process. In the ICC, on the other
hand, a confirmation hearing takes place before the Pre-Trial Chamber. This is after
the Pre-Trial Chamber has determined ex parte that there is a reasonable ground to
believe that the defendant is guilty as charged and issued a warrant of arrest or a
summons to appear.*® The defence is entitled to participate actively in the
confirmation hearing and challenge the charges. Both parties are entitled to submit
evidence and call live witnesses in this process.**® Counsel representing victims are

also allowed to participate and make oral and legal submissions.**°

On the basis of all evidence presented, the Pre-Trial Chamber determines whether
there are substantial grounds to believe that the suspect committed the crimes
charged. If so satisfied, the Pre-Trial Chamber issues a decision confirming the
charges. If not so satisfied, it dismisses the charges.** It can also modify them or the

mode of liability, in which case it may order a new confirmation hearing. 2

7 Art 18(4), Art 19(1) and Art 19(2) ICTY Statute; Art 17(4), Art 18(1) and Art 18(2) ICTR Statute.
At the request of the Prosecutor, the judge may “issue such orders and warrants for the arrest,
detention, surrender or transfer of persons, and any other orders as may be required for the conduct of
the trial” (19(2) ICTY Statute; 18(2) ICTR Statute. A duty or reviewing judge is designated for this
matter pursuant to Rule 28 ICTY/ICTR.

“%8 In the case of Katanga, the Prosecutor had initially sought his arrest on the basis of ordering the
crimes charged as the mode of liability. The Single Judge confirmed the warrant of arrest but added
common plan as an alternative mode of liability. Eventually, the charges against Mr. Katanga and his
co-accused Mr. Ngudjolo were confirmed only under the common plan mode of liability. See
Prosecutor v. Katanga, Decision on the evidence and information provided by the Prosecution for the
issuance of a warrant of arrest for Germain Katanga, 6 July, 2007, ICC-01/04-01/07-4; Prosecutor v.
Katanga & Ngudjolo, Decision on the confirmation of charges, 30 September 2008, ICC-01/04-01/07-
717.

“° Rome Statute, supra note 44, Art. 61; ICC Rules of Procedure and Evidence, Rule 121.

%80 See further below, section “victim participation’.

461 See, for instance, Bahar Idriss Abu Garda whose case was not confirmed due to insufficient
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Disclosure Obligations

Since June 2006, through amendment of ICTY Rule 73bis the Chamber in the ICTY
has the power to invite the Prosecutor in advance of the trial to reduce the number of
counts charged in the indictment (73bis(D)), or direct him to select those on which to
proceed (73bis(E)). This amendment was in line with a Report produced earlier by the
Expert Group which made recommendations to transform the party-based proceedings
into proceedings controlled more tightly by the judges.4® This amendment was not
adopted by the ICTR, where the Prosecutor is still exclusively responsible for
charging defendants without judicial intervention, other than the confirmation of the

indictment.

Judicial control particularly at the ICTY has also significantly increased in the areas
of prior disclosure of material to the bench. Initially, disclosure obligations existed
only vis-a-vis the opposite party, not the Chamber. In line with common law, the
Chamber was not intended to have information, other than the indictment, prior to the
start of the trial. The Defence had no disclosure obligation at all other than to give a
notification of an alibi or other special defence.464 The disclosure regime has changed
drastically over the years, although it is still a point of dispute between common law

and civil law jurists.465

As a result of the adoption of new rules 65ter, 73bis and 73ter in July 1998 for the
ICTY, and 73bis and 73ter in June 1998 for the ICTR and subsequent amendments,
the parties are now required to submit to the Court and opposing party a pre-trial

brief. It addresses the factual and legal issues and is accompanied by a list of

evidence to meet the ‘substantial grounds to believe’ standard: Prosecutor v. Bahar Idriss Abu Garda,
Decision on the Confirmation of Charges, 8 February 2010, ICC-02/05-02/09-243-Red.

%82 This occurred in the Bemba trial: Prosecutor v. Bemba, Decision Pursuant to Article 61(7)(a) and
(b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, ICC-
01/05-01/08-424, 15-06-20009.

483 <Statement by Tribunal President Judge Fausto Pocar to the Security Council 7 June 2006’
Published in: Tochilovsky, Nature and Evolution of the Rules in: Khan, Principles of Evidence, supra
note 25, 173-174.

%% Rules 67(A)(ii)(a) & (b) obligates the defence to notify the prosecution of its intent to offer the
defence of alibi or any special defence, including that of diminished or lack of mental responsibility; in
which case the notification shall specify the names and addresses of witnesses and any other evidence
upon which the accused intends to rely to establish the alibi or special defence.

%5 This was still in dispute during the ICC negotiations. See Tochilovsky, Nature and Evolution of the
Rules in Khan, Principles of Evidence, supra note 25, 167-169.
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witnesses and their particulars, summaries and length of their anticipated testimony,
as well as a list of exhibits upon which the parties intend to rely.*®® At the ICTY, the
pre-trial judge is designated who is in charge of pre-trial proceedings to ensure to
ensure that the parties meet their disclosure obligations in a timely manner.*®” A
failure for either party to meet any of the deadlines set for disclosure may lead the
Chamber to impose sanctions such as the exclusion of testimonial or documentary

evidence.“® The ICTR did not follow this example.

In advance of the trial, the Prosecutor is obliged to disclose all this information, as
well as all supporting material which accompanied the indictment, in advance of the
trial.**® If disclosure has an adverse impact on the safety of the witness or on the
ongoing investigations, such disclosure may be delayed until such moment that the
Trial Chamber considers disclosure thereof to the defence necessary to allow adequate
time for preparation of the defence. The public may never be informed of the
identities of witnesses whose safety is at risk and be excluded from large portions of

their testimonies.*’

The Prosecutor must further allow the defence, if so requested, to inspect any
documents which are material to the preparation of the defence, intended for use by
the Prosecutor as evidence at trial, or which have been obtained from, or belonged to
the accused.*”* At the ICC, and since March 2008 at the ICTY as well, the defence is
likewise required to permit the Prosecution to inspect all materials on which it intends
to rely. This is, however, only the case in the event that the defence decides to present
a case after the close of the Prosecutor’s case.*’? The ICTR did not adopt a similar

obligation.*"®

45 1cTY Rule 65ter(E) and (G); ICTR Rule 73bis(D) and 73ter(D), adopted in Fifth Plenary Session,
1-8 June 1998.

““"|CTY Rule 65ter.

“®8 |ICTY Rule 65ter(N).

%9 |ICTY/ICTR Rules 66(A)(i), 66(A)(ii), 67(A)(i).

40 |CTY/ICTR Rule 69; 75; Article 67(1)(b) ICC Statute; Rules 81(2) & (4) ICC Rules.

1 |ICTY/ICTR Rule 66(B).

2 Rule 67(A) of the ICTY Rules now provides: “(A) Within the time-limit prescribed by the Trial
Chamber, at a time not prior to a ruling under Rule 98bis, but not less than one week prior to the
commencement of the Defence case, the Defence shall: (i) permit the Prosecutor to inspect and copy
any books, documents, photographs, and tangible objects in the Defence’s custody or control, which
are intended for use by the Defence as evidence at trial...” Rule 78 of the ICC Rules requires the
defence to permit inspection of materials intended for use by the defence as evidence at either the
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The Prosecution further has an obligation to provide to the Chamber the written
statements of each witness he intends to call to testify.*’* Initially, he only had an
obligation to disclose those statements to the defence. The ICTR Akayesu case was
the first case where the Prosecutor was ordered to disclose, not only to the defence but
also to the Chamber, the statements of the witnesses to be called.*” It soon became
routine in both tribunals and a legal obligation upon the Prosecutor in 1998.4° In
some cases, in order to acquire complete knowledge of the facts, judges of a civil law
background would even ask for disclosure of the exculpatory material that had been

disclosed to the defence.*’’

Closer to the commencement of the trial, the defence at the ICTY is obliged to file a
statement of admitted facts and law and a pre-trial brief addressing factual and legal
issues, including the nature of the accused’s defence, the contested issues and the
grounds on which these issues are contested.*’® The defence has a similar obligation
at the ICC.*" In the ICTR, the defence may be ordered to produce a pre-trial brief,**

but is in reality rarely ordered to do so.

Unless it relies on an alibi or special defence, the defence does not need to give details
about witnesses it intends to rely on, or disclose their statements until after the close
of the Prosecutor’s case. Initially, the defence had no obligation to provide the

Prosecutor and/or Chamber with statements of witnesses it intended to rely on.

confirmation hearing or trial, and which does not require the trigger of a defence request for inspection
of prosecution materials.

%1t should, however, be noted that the ICTR Rule 67(C) still provides for reciprocal disclosure,
requiring the defence to allow the prosecution to inspect defence material but only if the defence has
made a request for disclosure under rule 66(B). The notion of reciprocal disclosure was removed from
the ICTY rules in December 2003 (29" Plenary Session (12 December 2003) (IT/32/Rev.29).

% ICTY/ICTR Rules 66(A)(i), 66(A)(ii), 67(A)(i).

47> prosecutor v. Akayesu, Decision by the tribunal on its request to the prosecutor to submit the written
witness statements, 28 January 1997, ICTR-96-04-T.

478 Rule 73bis(B), adopted by the ICTY on 10 July 1998, IT/32/Rev. 13; and by the ICTR in the 5"
Plenary Session on 8 June 1998.

“" prosecutor v. Stakic¢ (Transcript), 25 November 2002, 1T-97-24-PT, 9437.

48 |CTY Rule 65ter(F). Amended during 21st Session, 15 — 17 November 1999, I1T/32/Rev. 17,
incorporated on 7 December 1999.

4% Regulations of the Court, Reg. 54. See also Prosecutor v. Lubanga, Decision on Defence disclosure
by the Defence, 20 March 2008, 1CC-01/04-01/06-1235, para. 41; Prosecutor v. Katanga & Ngudjolo,
Decision on the prosecution’s application concerning disclosure by the defence pursuant to Rules 78
and 79(4), 14 September 2010, ICC-01/04-01/07-2388.

“80 |CTR Rule 73bis(F).
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However, since June 2000, the ICTR Chambers have the power to order the defence

%81 and has routinely used this power.*®?

to provide it with copies of such statements,
Since March 2008, the defence at the ICTY similarly has an obligation to provide
statements of defence witnesses, but to the Prosecutor only, not the Chamber.*®* At
the ICC, no defence team has yet been ordered to disclose statements of the witnesses

it intends to call.*®*

Such pre-trial disclosure to the Chamber as well as the opposite party has increased
the Chamber’s prior knowledge of the dossier. This was considered necessary to
enable the Chamber to control the proceedings more efficiently and ensure more
expeditious trials.*® However, this disclosure is not tantamount to the disclosure of a
dossier in civil law systems because none of the items constitute evidence. Its purpose
is simply to manage the trial—statements or summaries contained in the pre-trial brief
have no evidentiary value. Only if a witness testifies and his statement is used in

whole or in part, may such a statement be introduced into evidence.

The Prosecutor also has an ongoing obligation to disclose to the defence “any
material, which in the actual knowledge of the Prosecutor may suggest the innocence,
mitigate the guilt of the accused or affect the credibility of the Prosecution
evidence”.486 Only in highly exceptional circumstances and with leave of the
Chamber may exonerating information be withheld from the defence if, for instance,

its disclosure may affect State security interests,48” or where information was given to

BLcTR Rules, Rule 73ter(B), adopted during Eighth Plenary Session: 26 June 2000.

*82 prosecutor v. Rwamakuba, T. Ch. 1. Decision on prosecution motion for disclosure of witness list
and witness statements, 4 October 2005, ICTR-98-44C; Prosecutor v. Bagosora, Decision on alleged
deficiencies in the Kabiligi pre-defence brief, 30 October 2006, ICTR-98-41-T), para. 5.

“83 Rule 67 of the ICTY Rules, as amended 3 March 2008 by 1T/256.

4 In the Lubanga and Katanga trials, the Defence was not ordered to disclose statements. See
Prosecutor v. Lubanga, Decision on Defence disclosure by the Defence, 20 March 2008, 1CC-01/04-
01/06-1235, para. 41; Prosecutor v. Katanga & Ngudjolo, Decision on the prosecution’s application
concerning disclosure by the defence pursuant to Rules 78 and 79(4), 14 September 2010, ICC-01/04-
01/07-2388. Regulations of the Court, Reg. 54, however, allows Chambers to order the Defence to
provide the witness statements. This regulation provides:; ‘At a status conference, the Trial Chamber
may, in accordance with the Statute and the Rules, issue any order in the interests of justice for the
purposes of the proceedings on, inter alia... f) The production and disclosure of the statements of the
witnesses on which participants propose to rely...’

8 See Tochilovsky, Nature and Evolution of the Rules, in Khan, Principles of Evidence, supra note
25, 164-174.

“8¢ |CTY/ICTR Rule 68(A).

“7 ICTY/ICTR Rule 66(C). The Prosecutor may apply to the Trial Chamber sitting in camera to be
relieved from the obligation to disclose exculpatory materials if the disclosure thereof to the Defence
may prejudice further or ongoing investigations, be contrary to the public interest or affect the security
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the Prosecutor on a confidential basis.488

This duty does not include an obligation on the part of the Prosecutor to search
actively for exonerating material. It simply obliges the Prosecutor to disclose such
materials if he is aware of their existence. At the ICC, on the other hand, the
Prosecutor not only has a statutory obligation to disclose exonerating evidence, but
also to search for incriminating and exonerating evidence equally.48 Only in
exceptional cases and with leave of the Pre-Trial Chamber may the Prosecutor be
exempted from his disclosure obligations. This occurs when disclosure may affect the
Prosecutor’s ongoing investigations, put victims and witnesses at risk, or is obtained

on the basis of an agreement of confidentiality with an NGO.4%0

Trial Proceedings

In the course of the trial, while presenting their cases, the Prosecutor proceeds first,
followed by the defence, if at all. The parties are entirely free to make strategic
choices as to what evidence to use and what not to use, provided the disclosure
obligations have been followed.

The parties call their own witnesses and examine them. The parties are not allowed to
use leading questions except during cross-examination or if a witness is declared
hostile.#°1 The parties are entitled and expected to cross-examine the witnesses of the
opposite party. A failure to cross-examine a witness on all aspects of its case may be

interpreted “as a tacit acceptance of the truth of the witness’s evidence on that

interests of any State (Rule 68(D)). In determining whether the prosecutor is exempt from his
disclosure duty to the Defence, the Chamber must carefully balance the rights of the accused and the
interests at stake. See, for instance, Prosecutor v. Karemera, Decision on the prosecutor’s motion for
special protective measures for witnesses G and T and to extend the decision on protective measures
for the prosecutor’s witnesses in the Nzirorera and Rwamakuba cases to co-accused Ngirumpatse and
Karemera and defence’s motion for immediate disclosure, 20 October 2003, ICTR-98-44-T, para. 18.
%88 See ICTY/ICTR Rule 70. Rule 70(A) exempts from disclosure the internal working documents of a
party, while Rule 70(B) to (G) protects sources of certain information given on a confidential basis. See
Prosecutor v. Brdanin, Public version of the confidential decision on the alleged illegality of rule 70,
IT-99-36-T, 6 May 2002, para. 18; Prosecutor v. Milutinovi¢, A. Ch. Decision on request of United
States of America for review, IT-05-87-AR108bis 2, 12 May 2006, para. 38.

“8 Rome Statute, supra note 44, Art. 54(1)(a).

%0 See, for instance: Prosecutor v. Katanga & Ngudjolo, Decision on Article 54(3)(e) documents
identified as potentially exculpatory or otherwise material to the defence's preparation for the
confirmation hearing, ICC-01/04-01/07-621, 20 June 2008. See below section ‘Protective Measures’.
1 prosecutor v. Limaj et al, T. 2104 — T. 3164; Prosecutor v. Katanga & Ngudjolo, T. 8 Feb 2010, 64-
68. See also K. Khan & R. Dixon, Archbold International Criminal Courts Practice: Procedure &
Evidence (3" Ed.) (Sweet & Maxwell, 2009), para. 9-125.
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matter”.492 The parties are allowed to cross-examine on all issues raised in
examination-in-chief or affecting the witness’s credibility. With leave of the
Chamber, the cross-examining party can also enquire into additional matters, or put
its case to a witness and ask him to comment on it, or explain an apparent

contradiction.493

After cross-examination, the party whose witness is on the stand may conduct re-
examination.*** At the ICC, the terms “examination-in-chief”, “cross-examination”,
and “re-examination” have been left out of the Statute and Rules of Procedure and
Evidence. This was done deliberately so as not to give preference to the common law
over the civil law style of the procedure. However, until now, the parties have been

allowed to cross-examine in a manner similar to common law trials.

With the purpose of ensuring effective truth-ascertainment and avoiding needless
consumption of time, the judges exercise control over the manner and order in which
the parties examine the witnesses and present their evidence.**® Accordingly, they can
intervene to ensure that the questions posed to the witness are relevant, not leading
unless in cross-examination, and respectful to the witness. They can also limit their
time for cross-examination.**® In addition, they can order the parties to shorten the
examination-in-chief of their witnesses,**’ or to reduce the total number of witnesses
scheduled to be called.**® While the ICTR rules refer to a request from the Chamber
that the parties reduce witnesses or length of testimony, the ICTY rules use more
forceful language indicating that it is the Chamber which shall determine the number

“%2 Rutaganda v. Prosecutor, A. Ch. Judgment, ICTR-97-3-A, 26 May 2003, para. 310.

%% Amendments to Rule 90(H) ICTY Rules and Rule 90(G) ICTR Rules (by amendment of 17
November 1999 at ICTY and 27 May 2003 at ICTR).

“4ICTY/ICTR Rule 85(B).

% Rule 43 ICC Rules; ICTY/ICTR Rule 90(F)(i), as amended in the ICTR on 1 July 1999:
http://69.94.11.53/ENGLISH/rules/010799/6.htm. The ICTY Rule was amended on 12 April 2001,
which came into effect on 4 May 2001 (IT/32/Rev. 20), at:
http://www.icty.org/x/file/Legal%20Library/Rules_procedure_evidence/IT032_rev20_en.pdf

% Often, a certain percentage of the time given to the party-in-chief is given to the cross-examining
party. See, for instance, Prosecutor v. Prli¢ et al, A. Ch. Decision on prosecution appeal concerning the
Trial Chamber’s decision on the evidence of witness Milan Babi¢, 1T-04-74-A, 14 September 2006.
For an overview of cases in respect of judicial control over the proceedings, see Khan & Dixon,
Archbold International Criminal Court, supra note 486, paras. 8-100 — 8-105.

7 |CTR: 73bis(C), 73ter(C); ICTY: 73bis(B). See also Prosecutor v. Milosevi¢, A. Ch. Reasons for
refusal of leave to appeal from decision to impose time limit, IT-02-54-A, 16 May 2002, para. 10,
where the Appeals Chamber noted that the Chamber's power to control proceedings during the course
of the trial is an inherent power.

“%8 |CTR 73bis(D), 73ter(D); ICTY 73bis(C); 73ter(C) & 73ter(E).
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of witnesses to be called by the parties and the time available to present the evidence.
In a similar manner, the ICC judges can exercise control over the presentation of the

evidence by the parties.**°

In the ICTY, ICTR and ICC, the Chamber is not dependent only on the parties asking
relevant questions for the establishment of the truth. It can also ask questions of a
witness. For instance, where important and relevant evidence is not elicited from a
witness by the parties, the Chamber may seek to elicit this information.”® The
Chamber’s questions are aimed at clarifying matters raised by the parties and
participants.®® They “can be closed, they can be open, they can be leading while they
are -- they are done with a view to finding the truth. ... The Chamber has a possibility
to ask questions which will make it possible to continue together in the search of the

truth”.502

New to the proceedings of the ICC is, the victims may participate in criminal
proceedings and bring matters to the attention of the Court.>® Article 69(3) gives the
Court a general right to request the presentation of all evidence necessary for the
determination of the truth. Victims may assist in the determination of the truth and
may, for that purpose, be permitted to tender and examine evidence. They may also
put appropriate questions pursuant to Rule 91(3) of the ICC Rules of Procedure and
Evidence, not only in respect of reparation issues but whenever their personal

interests are engaged by the evidence under consideration.**

%9 prosecutor v. Katanga & Ngudjolo, Order concerning the Presentation of Incriminating Evidence
and the E-Court Protocol, ICC-01/04-01/07-956, 13 March 2009; Prosecutor v. Katanga & Ngudjolo,
Decision on the Modalities of Victim Participation at Trial, ICC-01/04-01/07-1788-tENG, 22 January
2010; Prosecutor v. Ruto, Kosgey and Sang, Pre-Trial Chamber 11, Order to the Defence to Reduce the
Number of Witnesses to Be Called to Testify at the Confirmation of Charges Hearing and to Submit an
Amended List of Viva Voce Witnesses, ICC-01/09-01/11-221, 10 August 2011.

0 prosecutor v. Milutinovi¢ (Transcript) 1T-05-87 (9 August 2006) 1291-1292; Prosecutor V.
Katanga & Ngudjolo, T. 9 Feb 2010, 20.

%01 prosecutor v. Katanga & Ngudjolo, T. 9 Feb 2010, 20.

%02 prosecutor v. Katanga & Ngudjolo, T. 8 Feb 2010, 67.

%03 Art. 68 of the Rome Statute, supra note 44. The Trial Chamber in Lubanga held that in order to
determine which applicant victims will have the right to participate in the trial, the Trial Chamber will
consider whether the applicant is a victim of a crime under the jurisdiction of the Court, as provided for
in Rule 85, and whether the interests of the victim are affected in the proceedings in accordance with
Art. 68(3) of the Statute. See Prosecutor v. Lubanga, T. Ch. I. Decision on victim’s participation ICC-
01/04-01/06-1119, 18 January 2008.

S04 Ibid, para. 108; Prosecutor v. Lubanga A. Ch. Judgment on the appeal of the prosecutor and the
defence against Trial Chamber I's decision on victims' participation of 18 January 2008, 1CC-01/04-
01/06-1347, 11 July 2008; Prosecutor v Katanga & Ngudjolo, A. Ch. Decision on the Set of Procedural
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In 1998, the ICTY and ICTR introduced a new Rule 98bis pursuant to which, at the
end of the Prosecutor’s case, the defence can make ‘half time’ submissions
challenging the sufficiency of the prosecution evidence to sustain the offences on the
indictment.5% Only if the judge then considers that the Prosecutor has established a
prima facie case is there a case to answer for the defence. This is a common law
practice.5%¢ The ICC has not adopted such a provision, given that the charges have

already been confirmed on the higher standard of ‘substantial ground to believe’.507

If new significant issues have arisen during the defence case, which could not
reasonably have been anticipated, the judges at the ICTY and ICTR may allow the
Prosecutor to bring evidence in rebuttal.>%8 If new significant issues arise directly out
of rebuttal evidence, and the defence "could not be expected to have been addressed
during the Defence case”, the defence can subsequently present evidence in

rejoinder.5% At the ICC, rebuttal evidence is not permissible.>10

In highly exceptional circumstances, the Prosecutor can apply to re-open his case after
the close of his case but before the judgment is rendered. This right is not provided in
the Statute or Rules but has been created by jurisprudence. The Prosecutor can invoke
this right if he is in possession of fresh evidence, which could not have been found

with the exercise of reasonable diligence before the close of the case, and its probative

Rights Attached to Procedural Status of Victim at the Pre-Trial Stage of the Case, ICC-01/04-01/07-
474, 13 May 2008; Katanga & Ngudjolo, Decision on limitations of set of procedural rights for non-
anonymous victims, 1CC-01/04-01/07-537, 30 May 2008; Katanga & Ngudjolo, T. Ch. Decision on the
modalities of victim participation at trial, ICC-01/04-01/07-1788-tENG, 22 Jan 2010.

*% Rule 98bis was introduced on 10 July 1998 for the ICTY (IT/32/Rev. 13) and on 8 June 1998 for the
ICTR (Fifth Plenary Session).

%06 prosecutor v. Strugar, Decision on defence motion requesting judgment of acquittal pursuant to
Rule 98bis, 1T-01-42-T, 21 June 2004, para. 10; Prosecutor v. MiloSevié, Decision on motion for
judgment of acquittal, IT-02-54-T, 16 June 2004, paras. 11-12.

%07 prosecutor v. Katanga & Ngudjolo, Decision on the admissibility for the confirmation hearing of
the transcripts of interview of deceased witness 12, ICC-01/04-01/07-412, 18 April 2008, p. 4.

%08 |CTY/ICTR Rule 85(A)(iii). See further Prosecutor v. Delali¢ et al, A. Ch. Judgment, 1T-96-21-A,
20 February 2001, paras. 273, 275-276; Prosecutor v. Ntagerura et al, T. Ch. Ill. Decision on the
prosecutor’s motion for leave to call evidence in rebuttal pursuant to rules 54,73,and 85(A)(iii) of the
Rules of Procedure and Evidence, ICTR-99-46-T May 21, 2003, paras. 33-34.

% |CTY/ICTR Rule 85(A)(iv). See further Prosecutor v. Gali¢, T. Ch. Decision on rejoinder of
evidence, 1T-98-29-T, 2 April 2003; Prosecution v. Semanza, T. Ch. IIl. Decision on defence motion
for leave to call rejoinder witnesses, ICTR-97-20-T, 30 April, 2002, para. 4.

519 prosecutor v. Katanga & Ngudjolo, ICC-01/04-01/07-T-222-Red-ENG WT, 24 November, 2010,
p.72-78; Prosecutor v. Lubanga, Redacted Decision on the Prosecution's Application to Admit
Rebuttal Evidence from Wtness DRC-OTP-WWWW-0005 1CC-01/04-01/06-2727-Red, 28 April 2011,
para.36-67.

127



value is of such significance that it outweighs the prejudice against the accused

caused by its late admission.511

After the presentation of all the evidence, the parties may present closing arguments,
including rebuttal and rejoinder arguments.512 At the end of the closing arguments,
the presiding judge declares the hearing closed and the Chamber withdraws to
deliberate in private. The Chamber has to consider whether the Prosecutor has
established the guilt of the accused beyond reasonable doubt. Only if the majority is
so satisfied will the Chamber reach a finding of guilt and simultaneously impose an
appropriate sentence.513 It will be announced in public and accompanied by a

reasoned written judgement with separate or dissenting opinions, if any, attached to

it.514

Thus, the criminal proceedings resemble common law proceedings in terms of their
structure and the roles of the parties. There is no dossier, but rather two cases: one
presented by the prosecution and the other by the defence. The main departure from
the common law model is that there is no jury. The judges are responsible for all legal
and factual determinations throughout the case and must give reasons for any such
determination. Their power in controlling the conduct of the parties has increased
over the years, and was strong from the outset at the ICC. Thus, the ICTY, ICTR and
ICC judges have a very different role from the passive judge in a common law

jurisdiction. Yet, their role is more limited than it would be in civil law jurisdictions.

Rules of Evidence
The absence of a jury has given rise to important departures from the common law

rules of evidence.

S prosecutor v. Delalié et al., A. Ch. Judgment, 1T-96-21-A, 20 February 2001, paras. 273, 280, 283,
290; Prosecutor v. Hadzihasanovic et al, Decision on the prosecution’s application to re-open its case,
IT-01-47-T, 1 June 2005, paras. 31- 46; Prosecutor v. Zigiranyirazo, Decision on the prosecution joint
motion for reopening its case and for reconsideration of the 31 January 2006 decision on the hearing of
witness Michel Bagaragaza by video-link, ICTR-2001-73-T, 16 November 2006; Prosecutor v.
Nyiramasuhuko et al, Decision on Kanyabashi’s motion to reopen his case and to recall prosecution
witness QA, ICTR-96-15-T, 2 July 2008, para. 23).

2 |ICTY/ICTR Rule 86(A).

513 Article 23 ICTY Statute; Article 22 ICTR Statute; ICTY/ICTR Rule 87; Rome Statute, supra note
44, Art. 74(4).

514 Articles 23(2) and 24 ICTY Statute; Articles 22(2) and 23 ICTR Statute; ICTY/ICTR 88(C); Rome
Statute, supra note 44, Arts. 74(2), (4) & (5), 75(5).
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When the ICTY Rules of Procedure and Evidence were adopted, Antonio Cassese J,
President of the ICTY at the time, stated:

Based on the limited precedent of the Nuremberg and Tokyo trials, and in order for us,
as judges, to remain as impartial as possible, we have adopted a largely adversarial
approach to our procedures, rather than the inquisitorial approach found in continental
Europe and elsewhere ...

...there are two important adaptations to that general adversarial system. The first is
that, as at Nuremberg and Tokyo, we have not laid down technical rules for the
admissibility of evidence... [T]his Tribunal does not need to shackle itself to restrictive
rules which have developed out of the ancient trial by jury system. All relevant evidence
may be admitted to this Tribunal unless its probative value is substantially outweighed
by the need to ensure a fair and expeditious trial. An example of this would be where
the evidence was obtained by a serious violation of human rights. Secondly, the
Tribunal may order the production of additional or new evidence proprio motu. This
will enable us to ensure that we are fully satisfied with the evidence on which we base
our final decisions and to ensure that the charge has been proved beyond reasonable
doubt. It will also minimise the possibility of a charge being dismissed on technical
grounds for lack of evidence. We feel that, in the international sphere, the interests of
justice are best served by such a provision and that the diminution, if any, of the
accused’s rights is minimal by comparison.515

The first exception to the adversarial model is reflected in Rule 89(C) of the ICTY
and ICTR Rules, stating that a Chamber ‘may admit any relevant evidence which it

deems to have probative value’. The ICC has adopted a similar provision.>*°

Similar to civil law criminal proceedings, the drafters of the legal provisions of the
international criminal tribunals sought to guarantee the greatest access to available
and attainable information by the adjudicators. Given that the adjudicators of law and
fact are professional judges, the drafters did not introduce technical barriers to the
admissibility of evidence, except when it is irregularly obtained.517 As held by the

Trial Chamber in the first ICTY case of Tadic, “the trials are conducted by Judges

*> Statement by the President of the International Tribunal to members of diplomatic missions
concerning the adoption of the Rules of Procedure and Evidence of the ICTY (UN Doc IT/29, 11
February 1994), reprinted in Morris & Scharf, International Criminal Tribunal for Rwanda, supra note
295, 649, 651. See also UNGA, Annual Report of the International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of International Humanitarian Law Committed in the

Territory of the Former Yugoslavia since 1991, 49" Session (29 August 1994) UN Doc. A/49/342, 72,
ara. 24.

18 see Rome Statute, supra note 44, Art. 69(4), stating that “[t]he Court may rule on the relevance or
admissibility of any evidence, taking into account, inter alia, the probative value of the evidence and
any prejudice that such evidence may cause to a fair trial or to a fair evaluation of the testimony of a
witness, in accordance with the Rules of Procedure and Evidence”. This provision has been interpreted
in a similar fashion as ICTY/ICTR Rule 89(C).

ST ICTY/ICTR Rule 95, supra note 512.
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who are able, by virtue of their training and experience, to hear the evidence in the
context in which it was obtained and accord it appropriate weight. Thereafter, they
may make a determination as to the relevancy and the probative value of the

evidence.”>*®

This had led to the adoption of a new rule in the ICTY and ICTR which permits the
admission of testimonial evidence in the form of a written statement. This possibility
was initially introduced only in respect to statements which did not intend to prove
the acts and conduct of the accused,5! and only if certain conditions were met.>20 If
the statement concerned was pivotal to the Prosecution’s case, cross-examination
could be ordered.>21 In the ICTY, this possibility was later extended to statements
which go to proof of the acts and conduct of the accused, provided that the makers of
the statements are available for cross-examination.>22 Such a statement can be
admitted without cross-examination if the witness is dead, untraceable or unable to
testify.523 Since 2009, such a statement can also be admitted if the witness was
scheduled to testify but failed to attend as a result of improper interference as a result

of threats, intimidation, injury, bribes or coercion.524

%18 prosecutor v Tadié, T. Ch. 1l. Decision on defence motion on hearsay, 1T-94-1-T, 5 August 1996,
paras 14, 17; See also Prosecutor v. Brdanin & Tali¢, Order on the Standards governing the admission
of evidence, 1T-99-36-T, 15 February 2002, Case No IT-99-36-T, para 14; and Prosecutor v Delali¢ et
al, T. Ch. Decision on the Motion of the Prosecution for the Admissibility of Evidence, IT-96-21-T, 19
January 1998, para 20. See also May & Wierda, Trends in International Criminal Evidence, supra note
95, 745.

*191CTY/ICTR Rule 92bis.

%20 As set out in Rule 92bis(B).

%21 prosecutor v. Bizimungu, Decision on Casimir Bizimungu’s motion to vary witness List; and to
admit evidence of witness in written form in lieu of oral testimony, 1 May 2008, para 19; Prosecutor v.
Karemera et al, Decision on Joseph Nzirorera’s motion to admit statements of Augustin Karara, ICTR-
98-44-T, 9 July 2008, para 4; Prosecutor v. Milosevi¢, Decision on prosecution's request to have
written statements admitted under Rule 92bis, 21 March 2002, paras. 24, 26; Prosecutor v Limaj et al,
Decision on prosecution’s motion to admit rebuttal statements via Rule 92bis, 7 July 2005, para 5.

522 |CTY Rule 92ter. It was introduced on 13 September 2006 to expedite the proceedings. See ICTY
Prosecutor v D. Milosevi¢, (Transcript), 15 January 2007, 354.

3 1cTY Rule 92quater, introduced on 13 September 2006. Evidence that is pivotal to the
prosecution’s case is more likely than not admitted under Rule 92quater where it is corroborative and
cumulative to other evidence. See Prosecutor v. Haradinaj, T. Ch. I. Decision on prosecution’s motion
for admission of evidence pursuant to Rule 92quater and 13" motion for trial-related protective
measures, 1T-04-84-T, 7 September 2007, paras. 7, 10, 12; Prosecutor v. Prli¢ . Ch. Decision on the
prosecution motion for admission of a written statement pursuant to Rule 92quater (Hasan Rizvi¢), IT-
04-74-T, 14 January 2008, paras. 13, 16 and 22.

524 Rule 92quinquies ICTY Rules.
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These new rules, which were not adopted by the ICTR, have clearly undermined the
principle that witnesses be heard orally in court.®® Directly incriminating statements
can now be introduced without the judges having had an opportunity to assess the
demeanour of the witness and without the defence having had an opportunity to ask
questions to the witness. These new provisions were adopted to accelerate the
proceedings in light of the completion strategy. The ICTY has been under great
pressure to complete the cases and close the tribunal. With that purpose in mind, it
introduced these measures and increased judicial control.”®® The ICTR has a similar
completion strategy but did not consider it necessary to incorporate these changes. It
is, therefore, questionable whether these curtailments of the principle of orality were
truly necessary and whether they have even assisted in accelerating the proceedings.
Neither tribunal has yet closed its doors.

Ironically, these rules were said to have been inspired by civil law principles.®*’
However, in civil law jurisdictions written testimonial evidence is usually only
admitted if the examination of the witness was conducted by a judicial officer in the
presence of the parties. This is also more in accordance with the adversarial principle
as part of fair proceedings enshrined in the human rights conventions, as well as the
ICTY, ICTR and ICC Statutes.>?® Thus, this is an illustration of an adoption of a legal
principle in international justice based on an erroneous interpretation of domestic

legal principles.

No similar rules exist in the ICC Statute or Rules. The only rule regulating the
admissibility of recorded testimonial evidence is Rule 68, which allows such

admission only when the parties have an opportunity to examine the witness during

525 Initially, Rule 90(A) of the ICTY and ICTR Rules reflected the principle of orality, stipulating that:
“Witnesses shall, in principle, be heard directly by the Chambers unless a Chamber has ordered that the
witness be heard by means of a deposition as provided for in Rule 71.” Whilst ICTR Rule 90(A) still
reads the same, ICTY Rule 90(A) has been adjusted in a manner undermining the preference for oral
testimony. ICTY Rule 89(F), which has replaced the original Rule 90(A), reads: “A Chamber may
receive the evidence of a witness orally or, where the interests of justice allow, in written form.”

%2 YN Doc. S/RES/1503, 28 August 2003; UN Doc. S/RES/1534, 26 March 2004. See also G. Boas,
Developments in the Law of Procedure and Evidence at the International Criminal Tribunal for the
former Yugoslavia and the International Criminal Court, 12 CLF 167 (2001), 168-170; Tochilovsky,
Nature and Evolution of the Rules, in Khan, Principles of Evidence, supra note 25, 163-164.

521 Tochilovsky, Nature and Evolution of the Rules, in Khan, Principles of Evidence, supra note 25,
161-174 (3. Incorporation of Civil Law Elements into the Rules).

528 Article 21 ICTY; Article 20 ICTR: Rome Statute, supra note 44, Article 67.
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the proceedings, or had such an opportunity during the recording. This reflects the
civil law practice better than the ICTY position. Until now, it has only been used as
background evidence not central to the core issues of the case.’*® Whether this rule
can be circumvented and written testimonial evidence can be admitted under the
general power to admit any relevant and reliable evidence whose prejudice is
outweighed by its probative value is still a pending issue. It is also still unclear
whether the transcripts of Prosecutor’s interviews with dead or untraceable witnesses

can be admitted into evidence if the conditions of Rule 68(a) were not met.>*

The second exception to the adversarial model cited by Judge Cassese is enshrined in
Rule 98 of the ICTY and ICTR Rules, allowing judges, proprio motu, to order either
party to produce additional evidence or to summon witnesses and order their
attendance.531 At the ICC, if one or both of the parties would like additional witnesses
to be called, they can request the Chamber to call them as Chamber witnesses.
Pursuant to Articles 64(6) and 69(3) ICC Statute, and Rule 84, the Chamber can also
decide on its own initiative that additional witnesses be called or documentary
evidence produced.

Appellate Proceedings

Any oral or written ruling from the Chamber is subject to interlocutory appeal if
certified by the Trial Chamber. Certification may be granted where the decision
involves an issue that would significantly affect the fair and expeditious conduct of
the proceedings or the outcome of the trial, and for which, in the opinion of the Trial
Chamber, an immediate resolution by the Appeals Chamber may materially advance

the proceedings.532 There is also appeal, as of right, against a final verdict, whether an

529 Lubanga Decision on the Prosecution’s Application for the Admission of the Prior Recorded
Statements of Two Witnesses (15 Jan 2009), paras 19-24; Katanga and Ngudjolo, Transcripts (23 Feb
2010), 48, Rule 68(b) cannot be implemented at the end of the testimony of a witness.

5% Katanga and Ngudjolo Defence Objections to Admissibility in Principal and in Substance (23 Oct
2009). For the purpose of the confirmation hearing, the interview of a witness who since died was
admitted; see Katanga and Ngudjolo Decision on the Admissibility for the Confirmation Hearing of the
Transcripts of Interview of Deceased Witness 12 (18 April 2008).

1 Rule 98 of the ICTY Rules states that: ‘A Trial Chamber may order either party to produce
additional evidence. It may proprio motu summon witnesses and order their attendance’. Rule 98 of the
ICTR Rules states: ‘A Trial Chamber may proprio motu order either party to produce additional
evidence. It may itself summon witnesses and order their attendance.” For concern about this rule, see
Daniel David Ntanda Nsereko, ‘Rules of Procedure and Evidence of the International Tribunal for the
Former Yugoslavia’ (1994) 5 Crim. L Forum 507, 538.

32 ICTY/ICTR Rule 73(B & C); Rome Statute, supra note 44, Article 82.
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acquittal or a conviction.>33 Appeal is, however, not an opportunity for the parties to
remedy any error of judgment or oversight made at trial.>3* The appellate proceedings

are not equivalent to a trial “de novo’, as in civil law systems.

The ICC Statute has codified more elaborate grounds of appeal. Both parties can
appeal the decision on the basis of a procedural error, an error of fact or law.535 The
convicted person can further appeal the decision on any ground affecting the fairness
or reliability of the proceedings.>3¢ The ICC Statute does not impose conditions on
bringing new evidence. Pursuant to Article 83(1), the Appeals Chamber has all the
same powers of the Trial Chamber. If it finds that an unfairness to the defendant has
affected the reliability of the decision, or a procedural error or error of fact or law has
materially affected the decision, the Appeals Chamber may call evidence to determine
the issue itself.537 In light of those powers, the appellate proceedings could develop
into more substantial proceedings than those at the ICTY and ICTR. Whether they

will remains to be seen.

Does the international criminal justice model meet the conditions in Part 1?

Having adopted ample civil law influenced amendments, the ICTY system in its
current shape represents a modified versions of an adversarial system. It moved closer
to the ICC which from the outset has been inspired by civil law. The ICTR system has
not incorporated civil law features to the same extent as the ICTY. However, similarly
to the ICTY and ICC it represents a modified version of an adversarial system. As the
ICTR Trial Chamber in Bagosora held, the rules “are broader than either the common
or civil law systems and they reflect an international amalgamated system without

necessarily adopting a single national system of evidence”.>*

The efficiency of this international criminal procedure as a truth-ascertaining
methodology will be tested in Part 111. However, some observations can be made with

°% US attorneys consider that the allowance for appeal of an acquittal amounts to “double jeopardy”.
See, De Hert, Legal Procedures at the ICC, supra note 25, 124.

%% prosecutor v Nahimana, A. Ch. Decision on additional evidence, ICTR-99-52-A ,12 January 2007,
para. 71; Prosecutor v Akayesu, A. Ch. Judgment, ICTR-96-4-A, 1 June 2001 para. 177.

>% Rome Statute, supra note 44, Art. 81(1).

5% Ibid, Art. 81(1)(b)(iv).

537 |bid, Art. 83(2).

%% Prosecutor v. Théoneste Bagosora, Case No. ICTR-96-7-T, Decision on the Defence Motion for
Pre-Determination of Rules of Evidence, 8 July 1998, 4.
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regard to the compliance of the theoretical framework with the conditions in Part I.
Seemingly, the combination of the two systems is the cause of a number of

weaknesses in the international truth-ascertaining procedure.

Access to Relevant and Reliable Information
The access to all available relevant and reliable information is more limited than in

civil law procedures. There is no dossier and no investigative judge. Instead, the
Chamber relies on the Prosecutor to select the suspects, and on both parties to conduct
investigations. The Trial Chamber is not presented with the available exculpatory
material unless one of the parties introduces it at trial. There may also be
incriminating, or partly incriminating and partly exonerating, material that the
Chamber has never seen because neither party, for strategic or other reasons,
introduces it at trial. Such evidence then is not considered in the ultimate decision on
guilt or innocence of the accused. The Chamber has increasingly great powers to
exercise control over the manner in which the parties conduct themselves. They have
a wide discretion to admit evidence and call additional witnesses. Both the parties and

the judges are entitled to examine the witnesses.

The international criminal justice model truly combines the strengths of the judges
and the parties in acquiring the greatest access to relevant and reliable information.
This is potentially frustrating both for the parties and for the judges, as the strength of
their position is weakened by the strength of the position of the other. The manner of
questioning the witnesses illustrates this clearly. Judges are not in a position to take
the lead in questioning the witnesses, as they would be in civil law jurisdictions. For
the main part of the questioning, they have to restrain themselves from intervening in
the performance of the parties, even if in their view the examination could be

conducted more efficiently for the ascertainment of the truth.

The parties on their part are considerably more limited in cross-examining witnesses
than they would be in a common law jurisdiction. They have to be more careful in
their approach to witnesses and are under significant time constraints. The extent to
which their cross-examination is ultimately compromised depends on the judges

before whom they appear. It also depends on the judges whether their compromised
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position is remedied by the greater powers granted to the judges in questioning the
witnesses at the end of their examination. These powers are, however, not unlimited
as judges should not be seen as partial or leading the witnesses to their answers.
Potentially, the parties and judges can strengthen each other. If a party fails to ask a
crucial question or produce an important document or witness, the judges can still do
it.

The roles of the Chamber and parties in collecting the evidence is an aspect that will
be looked at in more detail in Part 111. Another aspect that will be discussed is whether
the flexibility of the rules of evidence, in particular with regard to admissibility, has

undermined or strengthened the ascertainment of the truth.

In addition to the parties and the judges, victim participants at the ICC can also
adduce evidence and examine witnesses. Given that they are allowed to bring
additional matters to the attention of the court, their participation potentially
contributes to the ascertainment of the truth. However, a number of observers and
practitioners consider that the participation of victims in the ICC proceedings is
troublesome and undermines the ascertainment of the truth.>*® Their arguments will
be further discussed in Part I11. Overall, the structure itself offers sufficient access to

reliable information.

Engagement at a Distance
In principle, it must be assumed that the international judges can engage with the

information and information providers while keeping a distance. They are selected
from a pool of diverse candidates from all over the world. They must be “of high
moral character, impartiality and integrity”, and “possess the qualifications required
in their respective countries for appointment to the highest judicial offices.”>*® In

addition, the ICC requires judges to have an excellent knowledge in at least one of the

%39 ¢ Van Der Wijngaert, ICC Judge, lecture on 21 November 2011 in Klatsky seminar in Human
Rights presented by Frederick K. Cox International Law Centre at Case Western Reserve University
(Cleveland Ohio), forthcoming publication in: Case Western Reserve University Journal of
International Law; S. Johnson, Neither Victims nor Executioners: The Dilemma of Victim Participation
and the Defendant’s Right to a Fair Trial at the International Criminal Court, 16 ILSA J. Int’l &
Comp. L. 489, 2009-2010.

0 Article 13 ICTY Statute; Article 12 ICTR Statute; Rome Statute, supra note 44, Art. 23(3)(a). See
also Rome Statute, Art. 40, emphasising the judge’s independence, and Art. 41 concerning the
disqualification.
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working languages of the court. They must also have established competence in
“criminal law and procedure, and the necessary relevant experience, whether as judge,
prosecutor, advocate or in other similar capacity, in criminal proceedings”; or
“relevant areas of international law such as international humanitarian law and the
law of human rights, and extensive experience in a professional legal capacity which

is of relevance to the judicial work of the Court”.>*

Their nomination is, however, political which potentially compromises their position.
In the ICTY and ICTR, judges are appointed by the UN General Assembly upon
initial nomination by UN Member-States and subsequent pre-selection by the Security
Council.** They are elected for a renewable four-year term. It has been argued that
this undermines their independence. If the UN is not satisfied with the performance of
the judges, it can be assumed that their contract will not be renewed.>* In the view of
numerous practitioners, the independence of the judges can only be ensured if they
are appointed for life.** At the ICC, judges are elected for nine years. Their
nomination must be approved by a secret vote of two thirds of the members of the

Assembly of State Parties.>*®

A political nomination in itself does not suggest that the judges cannot be impartial
and independent of political considerations.>*® A judge whose impartiality might

reasonably be doubted may be disqualified from sitting in a particular case.>*’ Thus,

> Rome Statute, supra note 44, Arts. 23(3)(b)(i), (ii) & 23(3)(c).

2 Art. 13bis ICTY; Art. 12-3 ICTR. This system follows the one established for the selection and
appointment of the Judges of the International Court of Justice. The International Court of Justice
consists of 15 Judges elected by concurrent votes of the Security Council and the General Assembly.
3 gee s, Johnson, On the Road to Disaster, supra note 292, 119. See also: M Bohlander, The
International Criminal Judiciary: Problems of Judicial Selection, Independence and Ethics, in M
Bohlander (Ed.), International Criminal Justice: A Critical Analysis of Institutions and Procedures
(2007) 325, at 355-361.

> Arguments, raised at a Conference, entitled The Position of the Defence at the ICC, and Role of The
Netherlands as Host-State, held in The Hague on 3-4 of November 2000, published in M. Hallers et al
(Eds), The Position of the Defence at the ICC, and Role of The Netherlands as Host-State, (Rozenberg,
2002). See also M. Cherif Bassiouni & Peter Manikas: The Law of the International Criminal Tribunal
for the Former Yugoslavia (New York: Transnational Publishers Inc, 1996), at 806, stating that the
eligibility for re-election “could mitigate against the principle of judicial independence”.

%5 Rome Statute, supra note 44, Art. 36.

%8 In the US, the nomination of judges is also political. In the US federal system judges are appointed
by the President and have to be confirmed by the US Senate. A judge is approved based on his judicial
qualifications.

47 See, for instance, the US case Caperton v. AT Massey Coal Co. 129 S Ct 2252 (2009) at:
http://en.wikipedia.org/wiki/Caperton_v._A.T. Massey_ Coal_Co. See further:
http://templelaw.tenintenclients.com/wp-content/uploads/2011/07/McManus_Degnan.pdf
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in theory the appointed international judges should be able to engage in ascertaining

the truth impartially and independently.

Transparency and Fairness
The ICTY, ICTR and ICC Statutes guarantee the transparent and fair nature of the

proceedings. The judges must ensure that a trial is fair and expeditious and in
accordance with the Rules of Procedure and Evidence, “with full respect for the rights
of the accused and due regard for the protection of victims and witnesses”.>*® The
trials are public. The Chamber may, however, order that proceedings be held in closed
session to protect victims and witnesses, or confidential information.>*® The
judgement is public and detailed. The defence is a full and autonomous party to the

proceedings. The defendant can testify under oath or give an unsworn statement.>*

Throughout the proceedings, the principle of equality of arms must at all times be
respected. The right to equality of arms has been recognized as one of the most
fundamental elements of a fair trial enshrined in the ICTY, ICTR and ICC Statutes.***
With regard to the defence, the ICTY and ICTR Statutes and Rules were silent about
the responsibilities of the Registry. The ICC Rules, on the other hand, include a
number of provisions, which impose duties on the Registry to arrange defence

issues. >

8 Article 20(1) ICTY Statute; Article 19(1) ICTR Statute; Rome Statute, supra note 44, Arts. 64(2) &
64(8)(b). The rights of the accused are enshrined in Article 21 ICTY Statute; 20 ICTR Statute and
Rome Statute Art. 64.

> Rome Statute, supra note 44, Art. 64(7).

%50 Rome Statute, supra note 44, Art. 67(1)(h) (the right to make an unsworn oral or written statement
in his or her defence); Rule 84bis(A) ICTY Rules (“After the opening statements of the parties or, if
the defence elects to defer its opening statement pursuant to Rule 84, after the opening statement of the
Prosecutor, if any, the accused may, if he or she so wishes, and the Trial Chamber so decides, make a
statement under the control of the Trial Chamber. The accused shall not be compelled to make a
solemn declaration and shall not be examined about the content of the statement”). The ICTR did not
incorporate this Rule. However, the judges still have the discretionary power to allow the defendant to
give an unsworn statement, as the judges did in the case of Bagosora.

> Article 21(2) ICTY Statute; Article 20(2) ICTR Statute; Rome Statute, supra note 44, Art. 64;
Neumeister v. Austria, ECtHR Judgement of 27 June 1968, A-37 [4] [hereinafter ‘Neumeister’];
Prosecutor v. Tadic, Case N° IT-94-A, Appeals Chamber, Judgement, 15 July 1999, para 52;
Prosecutor v. Clément Kayishema and Obed Ruzindana, Case N° ICTR-95-1-A, Appeals Chamber,
Appeals Judgement, 1 June 2001.

%52 See in particular Rule 20 of the Rules of Procedure and Evidence. See further C Buisman, ‘Defence
and Fair Trial’ Ch VI in: Haveman, Supranational Criminal Law, supra note 27, 231-237.
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The equality of arms principle must be read in light of the different burdens and roles
of the different parties. The Prosecutor has the burden to prove the guilt of the
accused beyond reasonable doubt. The defence has no burden except to provide some
evidence in support of an alibi or special defence.**® If the defence establishes that the
alibi or special defence is plausible, it is then the Prosecutor’s responsibility to
establish beyond reasonable a doubt that the accused is guilty as charged

notwithstanding this alibi or special defence.***

Given these different burdens and roles, the parties also have different types of rights,
powers and obligations. The defence enjoys more rights in order to compensate for
the greater powers which the Prosecutor possesses. For instance, the accused is
entitled to full and timely disclosure, and is protected by the presumption of

innocence and the right not to incriminate himself.>°

Accordingly, the international proceedings appear to be transparent and fair. Whether
this is true in reality will be addressed in Part Il1. In particular, it will be considered
whether the proceedings are indeed transparent, and if not, whether that has an
adverse impact on the ascertainment of the truth. In addition, the treatment of the
defence in reality, and its consequences for the ascertainment of the truth, if any, will

be analysed.

Conclusion
Thus, in theory the system can serve as an adequate truth-ascertaining system. It has

incorporated most of the minimum safeguards inherent to domestic systems. Because
it is a judge-led system, the main safeguards of producing reasoned written verdicts

and a full new hearing on appeal have been incorporated.

3 ICTY/ICTR Rule 87(A); Rome Statute, supra note 44, Art. 31 ICC Statute.

%54 Khan & Dixon, Archbold International Criminal Court, supra note 486, paras. 17-57 — 17-59. For
ICC, see Rome Statute, supra note 44, Article 66(2), and Rule 79 of the Rules of Procedure and
Evidence (relating to the obligation upon the defence to dislose its alibi).

%% Article 21(3) ICTY Statute; Article 20(3) ICTR Statute; Rome Statute, supra note 44, Article 64(3).
See also Judge Robinson: ‘[w]hat the Prosecutor did in terms of information to the Accused is not
necessarily a correct basis for determining the Accused’s responsibilities, because the Prosecution has
obligations under the Rules which the Defence does not have. Conversely, the Defence has rights
which do not apply to the Prosecution...’Prosecutor v. MiloSevié, T 17 June 2004, IT-02-54-TC,
P32086.
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In reality, this has however been a struggle. The hindrances to an effective
ascertainment of the truth that have occurred so far in the ICTY, ICTR and ICC are
numerous and will be analysed in Part Ill. Most of them are unrelated to the
methodology, but have rather to do with the implementation. Yet, some observers and
practitioners continue to criticise the methodology itself. An often-heard legitimate
criticism is against the ease with which testimonial evidence can be admitted in the
form of a written statement.®® Unlike in civil law jurisdictions, such a statement is
not taken by an investigative judge in the presence of the parties. The extent to which
this, as well as other problematic practices have adversely affected the ascertainment
of the truth is addressed in Part I11.

The main reason for continued criticism is that practitioners and observers continue to
think in terms of common law or civil law. They often support the system they are
most familiar with and criticise the features that have their roots in unfamiliar

systems.>®’

People employed by the international criminal justice systems come from different
domestic systems. When they arrive at the international forum, they come armed with
their own legal philosophy and language which they cannot remove completely from
their minds. They are trained in their domestic jurisdiction and are familiar with the
terminology and philosophy applied in their own system.>*® These different legal
vocabularies and philosophies must be merged into a uniform legal vocabulary

inherent and unique to international criminal justice.**

%% See Jackson, Transnational Faces of Justice in Jackson, Crime, Procedure and Evidence, supra note
23, 221, at 238-241; M. Fairlie, The Marriage of Common Law and Continental Law at the ICTY and
its Progeny: Due Process Model 4 International Criminal Law Review Journal 243 (2004).

7 Bohlander, Radbruch Redux, supra note 123, 410.

%8 According to Pakes, this has led to considerable differential treatment of case-management issues in
the ICTY. See: F. Pakes, Styles of Trial Procedure at the International Criminal Tribunal for the
former Yugoslavia, 17 Perspectives in Law and Psychology 309 (2003). See also Sliedregt,
Introduction: Common Civility, supra note 433.

%%9 See also M. Delmas-Marty who refers to such vocabulary as a ‘common grammar’: “I would stress
that a system of justice conceived by hybridisation will necessarily be distinguishable from its national
‘parents’ and will progressively become autonomous. In other words, hybridisation goes hand in hand
with autonomisation. Therefore the system’s coherence cannot be pre-established and cannot simply be
borrowed from a preexisting one, but must be built. True hybridisation, as distinct from simple
transplantation, makes it easier to do so by using not only common technical rules, but also a common
‘grammar’, that is, the guiding, or meta principles that structure the system around general international
law principles, human rights instruments and a comparison of the main national criminal justice
systems. This ‘grammar’ then guides the interpretation of the questions of first impression that will
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Indeed, international criminal justice systems “combine and fuse, in a fairly felicitous
manner, the adversarial or accusatorial system (chiefly adopted in common-law
countries) with a number of significant features of the inquisitorial approach (mostly
taken from States of continental Europe and in other countries of civil-law tradition).
This combination or amalgamation is unique and begets a legal logic that is
qualitatively different from that of each of the two national criminal systems: the
philosophy behind international trials is markedly at variance with that underpinning
each of those national systems”.>®® This philosophy is further influenced by factors
unique to international criminal justice and unrelated to domestic criminal justice.

This confuses domestic legal concepts, language and philosophy even more.

Practitioners and observers must familiarise themselves with this emerging
international vocabulary and philosophy. Only then can the systems melt
efficiently.®®" This appears to be difficult for many of them, which increases the
‘hybridisation” problems.

Unigue Context of International Justice

In order to discuss thoroughly any of these issues and to evaluate whether the
international criminal justice systems can in reality be an adequate truth-ascertaining
systems, it is necessary to place these systems in their proper context. International
criminal justice systems are more than mere hybrids between common law and civil
law criminal justice systems. They operate in circumstances which are very different
from the circumstances in which domestic criminal justice systems operate and,

therefore, include elements that are unique to international criminal justice.*® The

inevitably arise and makes it possible, when suitable, to integrate in a unified, pluralist manner.”: The
Hybridisation of Criminal Procedure, supra note 23, 251 at 258-259.

%0 prosecutor v. Erdemovi¢, A. Ch. Separate and Dissenting Opinion of Judge Cassese to Judgment of
Appeals Chamber, IT-96-22-A, para. 3. See also para. 6: Once transposed onto the international level,
legal concepts may have acquired “a new lease of life, absolutely independent of their original
meaning”, or they may have been adjusted to the characteristic features of international proceedings.
See also Tuinstra’s observation that international criminal justice systems “lack a clear philosophy”:
Tuinstra, Defence Counsel, supra note 54, 103.

%1 See also Justice Doherty’s observation expressed at the Dublin Conference, supra note 13, that we
should stop thinking in common law and civil law.

%2 prosecutor v. Erdemovi¢, A. Ch. Separate and Dissenting Opinion of Judge Cassese to Judgment of
Appeals Chamber, IT-96-22-A, para. 5. See also para. 3:

“One might wonder why international courts show such great caution in drawing upon national law
when establishing the meaning of national law concepts and terms. Indeed, such caution might be
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international criminal justice systems are sui generis rather than hybrid courts.>®

Indeed, as the ICTY Trial Chamber held in Tadic:

In interpreting the provisions which are applicable to the International Tribunal and
determining where the balance lies between the accused’s right to a fair and public trial
and the protection of victims and witnesses, the judges of the International Tribunal
must do so within the context of its own unique legal framework. (emphasis added)®**

Some of the unique circumstances have been discussed in Part I. International
criminal courts and tribunals have set themselves very ambitious objectives. They
aspire to achieve many goals in addition to the accurate assessment of the guilt or
innocence of a particular defendant. These goals are: end impunity, justice to the
victims, deterrence, restoration or maintenance of the peace and security,

reconciliation, and the ascertainment of the truth.

The legal and factual determinations to be made in international justice are extremely
complex. Particularly in ethnically divided societies, there are different versions of
events. It is a challenge to collect sufficient reliable evidence in support of allegations
against a person who did not participate directly in any crimes. This is particularly
challenging in a war-torn society where many interested parties may either seek to
manipulate the collectors of information or destroy evidence.

The task of ascertaining the truth in international justice is therefore considerably
more challenging than in domestic justice. The tools available to international

criminal justice systems are more limited both in terms of its structure and capacity.

regarded as inconsistent with the fact that the whole body of international law owes so much to
national or municipal rules: as is well known, over the years international norms have greatly borrowed
from the internal law of sovereign States, particularly from national private law. However, this
historical spilling over from one set of legal systems into the law of nations does not detract from these
legal systems (those of States on the one side, and international law, on the other) being radically
different; their structure is different, their subjects are different, as are their sources and enforcement
mechanisms. It follows that normally it would prove incongruous and inappropriate to apply in an
inter-State legal setting a national law concept as such, that is, with its original scope and purport. The
body of law into which one may be inclined to transplant the national law notion cannot but reject the
transplant, for the notion is felt as extraneous to the whole set of legal ideas, constructs and
mechanisms prevailing in the international context. Consequently, the normal attitude of international
courts is to try to assimilate or transform the national law notion so as to adjust it to the exigencies and
basic principles of international law.”
%% Haveman, Supranational Criminal Law, supra note 27, 3-5, where Haveman argues that the ICTY
and ICTR Systems are more appropriately referred to as Systems Sui Generis than hybrid systems.
564 g . \ . . .

Prosecutor v. Tadi¢, T. Ch. Il. Decision on prosecutor’s motion requesting protective measures for
victims and witnesses, 1T-94-1-T, 10 August 1995, para. 27.
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Structural and Capacity Limitations

International criminal justice systems suffer from structural limitations since they
have not been established by an existing State to try perpetrators among its population
for crimes committed on its territory. Instead, they have been established on an inter-
State level and exercise their function within territories under the authority of
sovereign States. International criminal courts and tribunals have no autonomous
power to carry out any act within the territory of a sovereign State without its
permission and assistance. Investigators of both parties must be given permission to
enter into the country to conduct on-site investigations and search for potential
witnesses as well as documentary and forensic evidence. Investigations can only be
effective if the investigators are able to do their work freely and independently
without the intervention of local de jure or de facto authorities or other powerful

groups.

The assistance of the local authorities is required for any investigative act that
requires a judicial authorisation, for instance a house search or an interview with a
prisoner. International courts and tribunals do not have their own independent police
force with any power of arrest or other powers police officers have in domestic
jurisdictions. Accordingly, in conducting investigations and securing arrests and
transfers of suspects, international criminal tribunals and courts are entirely dependent

on State cooperation.*®

The ICTY and ICTR have more means than the ICC to enforce cooperation on
unwilling States. The ICTY and ICTR have been established by the Security Council
using chapter VII of the United Nations Charter. Therefore, they have primary
jurisdiction in respect to crimes described in their Statutes committed in the former
Yugoslavia or Rwanda.*®® All States are under a statutory duty to cooperate fully with
the ICTY and ICTR.*®" These tribunals can report any refusal of States to cooperate

fully to the Security Council, which can then take measures against these

%3 |t is noteworthy that, today, there are nine outstanding arrest warrants issued by the ICC which have
not been executed. See further S. Maupas, Cour pénale internationale: nouvelle victoire américaine,
Le Monde, 28 July 2010.

%66 Art 7(2) ICTY Statute; 8(2) ICTR Statute and ICTY/ICTR Rules 8, 11, 56-58. See further Cryer,
Prosecuting International Crimes, supra note 223, 127-142.

T Art. 29 ICTY Statute; Art. 28 ICTR Statute.

142



uncooperative States.”®® Whether this option has had the desired impact is
questionable and will be analysed further in Part I1l. At least there is some level of

political pressure the tribunals can assert on unwilling States.

The ICC, on the other hand, has concurrent jurisdiction and was established on the
basis of a treaty. In signing the Rome Statute, States-parties have committed
themselves to cooperate fully with the Court.*®* Failure to do so can be reported to the
Assembly of States Parties. The ICC has, however, no effective power to take
compulsory measures against States that fail to abide by their obligations. Unlike the

ICTY and ICTR, the ICC has no power over non-States-parties.>"

These are fundamental structural differences with domestic criminal courts and have

had significant consequences. As Judge Cassese put it:

To lose sight of this fundamental condition, and thus simply transplant into international
law notions originating in national legal systems, might be a source of great confusion
and misapprehension. The philosophy behind all national criminal proceedings, whether
they take a common-law or a civil-law approach, is unique to those proceedings and
stems from the fact that national courts operate in a context where the three fundamental
functions (law-making, adjudication and law enforcement) are discharged by central
organs partaking of the State’s direct authority over individuals. That logic cannot be
simply transposed onto the international level: there, a different logic imposed by the
different position and role of courts must perforce inspire and govern international
criminal proceedings.’”

Cassese is right. For instance, the international tribunals and court must be watchful
so as not to compromise their political independence. Part 111 will assess whether they
have dealt with the issue of State cooperation in a responsible manner. It will also
consider to what extent there is a difference in reality between the ICC and the

tribunals in terms of their enforcement mechanisms.

%8 \Where State authorities fail to comply with an obligation under any of the Rules in conjunction
with Article 29 ICTY Statute or Article 28 ICTR Statute, the President may report the matter to the
Security Council if satisfied that this is indeed the case (ICTY/ICTR Rule 7bis, Rule 11, Rule 59(B)).
%9 Rome Statute, supra note 44, Part IX. See also Jugde Kirsch: http://wwwold.icc-
cg)i.int/Iibrary/about/newsIetter/16/en_01.html.

%0 This is a problem, for instance, in Sudan, which is not a State-party to the Rome Statute. It has
closed all borders for investigations carried out by anyone from the ICC. This has meant that the parties
in the Sudan cases against Bahar Idriss Abu Garda, Abdallah Banda Abakaer Nourain and Saleh
Mohammed Jerbo Jamus are unable to conduct investigations in the field. This makes investigations
impossible. See further Cryer, Prosecuting International Crimes, supra note 223, 142-159; Blewitt,
The International Criminal Tribunals, supra note 76, 145, 150-152; Chuter, War Crimes, supra note
75, 139-149; May & Hoskins, International Criminal Law, supra note 57, 211, 216.

L Prosecutor v. Erdemovi¢, A. Ch. Separate and Dissenting Opinion of Judge Cassese to Judgment of
Appeals Chamber, 1T-96-22-A, para. 5.
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International courts and tribunals also have insufficient capacity to deal with all the
crimes committed in a conflict. There is a limited budget, number of investigators,
cell capacity and courtrooms. Accordingly, international courts and tribunals cannot
deal with proceedings against more than a handful of alleged perpetrators. This forces
the collectors of information to conduct selective investigations and focus only on a
small percentage of the totality of the crimes committed within a particular
geographical area and time zone. Given the dependence on State cooperation, this
potentially leads to selective justice based on political rather than legal criteria. It also
limits the capacity to ascertain the truth, since many aspects of the overall picture of

the war will never be addressed by the court or tribunal.>"2

Cultural Diversity

The enforcement of international justice is further complicated by the fact that the
courts and tribunals are geographically, culturally and temporally far removed from
the crime scene. The geographical distance between the seat of the ICTY, ICTR and
ICC from the localities whose crimes and perpetrators they are judging makes the
operation very costly and difficult. Unless the court or tribunal organises site visits,
only the investigators will usually have visited the crime scene. In most situations, the
crimes will not be investigated and assessed until years later. Evidence may get lost or
destroyed in that time period and the memories of witnesses fade. Culturally and
linguistically, the tribunals and courts are also separated from the local territories and
their local people. Combs has highlighted the difficulties caused by this cultural and
linguistic gap in assessing the credibility of the witnesses and interpreting their
stories. Combs also pointed out that it may be more acceptable to lie in some cultures

than in others.”

It is questionable whether the international truth-ascertainment methodology can
adequately accommodate these unique circumstances. Significantly, only common
law and civil law principles have ever been properly relied on in international

criminal justice systems. Raimondo pointed out that ‘multiculturalism’ within

2 Chuter, War Crimes, supra note 75, 139-149.

°73 Combs, Fact-Finding Without Facts, supra note 6, 131-135. See further C. Murphy, Political
Reconciliation and International Criminal Trials, 224-225, pointing out that such difficulties can also
undermine reconciliation.
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international justice systems has been reduced to ‘biculturalism’ consisting of two

574

legal families: common law and civil law. To the dismay of some observers,”"" other

legal traditions are removed from most legal discussions.>”

Common law and civil law systems have their differences and different historical
roots, and reaching compromises between them can be challenging. They are
nonetheless both Western-types of criminal methodologies and at least share their
legal foundation. The differences between them are minimal compared to the
differences with non-Western-types of criminal methodologies. A high number of
non-Western criminal procedures have been influenced heavily by civil law or
common law procedures as a result of their imposition during Colonialism. This is not
to say that such procedures are regarded as legitimate by the local communities even

if approved by their Government.®"

There are ample countries that have adopted a different style of criminal proceedings.
Islamic countries, for instance, apply Sharia: a set of legal rules, often misunderstood
in the Western world.>”” In addition, there are various types of local criminal justice
that have little in common with either common law or civil law. For instance, both

Rwanda and Northern Uganda have a local justice system in place.

Two examples of local justice

In June 2002, Rwanda introduced Gacaca Courts, mixing local traditional conflict-
resolution with a modern retributive legal procedure to deal with genocide cases.
They have been operational from 2005 until today. Rwanda’s President Kagame

referred to this initiative as an “African solution to African problems”.>’

> Bohlander, Radbruch Redux, supra note 123, 395.

> F. Raimondo, For Further Research on the Relationship Between Cultural Diversity and
International Criminal Law, 11 International Criminal Law Review 299 (2011), 307; also B. Jia,
Multiculturalism and the Development of the System of International Criminal Law, in S. Yee and J.
Morin (Eds.), Multiculturalism and International Law: Essays in Honour of Edward McWhinney
gMartinus Nijhoff, 2009) 629, 630-633.

& Drumbl, Atrocity, supra note 46, 126-128.

>"7 See, for instance: Sadakat Kadri: Heaven on Earth: A Journey through Shari‘a Law, January 2012,
Bodley Head (book review at: http://www.guardian.co.uk/books/2012/jan/20/sharia-heaven-earth-
sadakat-kadri-review. See also Bohlander, Radbruch Redux, supra note 123, 395.

58 Observations of President Paul Kagame at the International Peace Institute, New York, 21
September 2009, cited by Human Rights Watch, Justice Compromised: The Legacy of Rwanda’s
Community-Based Gacaca Courts, May 2011, available at <http://www.hrw.org/sites/default/files/
reports/rwanda0511webwcover.pdf> , last accessed January 2012, 1.
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The term ‘gacaca’ means grass in Kinyarwanda and stems from the local custom to
sit on the grass to resolve disputes. In the modern types of Gacaca Courts, people
indeed sit on the grass in front of the local administration office. Seven judges from
the local community, with little to no education and limited judicial training,>” decide
on the fate of the defendants who face allegations of genocide. Initially, the Gacaca
Courts dealt with all but the most serious category of genocide cases, involving
planners, leaders, organisers, instigators, well-known Kkillers and rapists. As of 2007,

Gacaca Courts also had jurisdiction to deal with these most serious cases.’®

Between June 2002 and the end of 2004, adult community members met weekly in a
general assembly to gather information about what happened during the genocide and
to identify the victims, perpetrators and lost property. As of 15 January 2005, the
Government took over and assigned local authorities to collect information.®®* These
local authorities collect their information with the assistance of local villagers and

then present the accusations to the entire community in a verification hearing.

Once all information is gathered and verified, the trials begin. All villagers and other
interested parties can attend and participate in the trials.”® A defendant is not assisted
by counsel, but can bring family members, friends and witnesses to support him. The
victims can do the same. There is no prosecution. A defendant may confess which
usually decreases his sentence. If he does not confess, there will be a direct

confrontation between the defendant and the victims, their supporters, the judges and

> In 2002, magistrates and law students offered a six-day compulsory training to Gacaca judges,
which is arguably inadequate to deal with genocide cases. See further Amnesty International, Gacaca:
A Question of Justice, December 2002, available at <http://www.amnesty.org/fr/library/>, last accessed
January 2012.

%80 Organic Law of 1 March 2007 Establishing the Organization, Competence and Functioning of
Gacaca Courts Charged with Prosecuting and Trying the Perpetrators of the Crime of Genocide and
other Crimes Against Humanity, Committed between October 1, 1990 and December 31, 1994, article
11.

%81 National Service of Gacaca Jurisdictions (SNJG), Procedure for the Gathering of Information in the
Gacaca Courts, Truth-Justice-Reconciliation, Kigali, November 2004, in: “Monitoring and Research
Report on the Gacaca Information-Gathering during the National Phase” June 2006 at:
http://www.penalreform.org/files/rep-ga8-2006-info-gathering-en_o.pdf.

%82 Initially, many community members appeared but over the years, people stopped appearing out of
fear of being identified as a ‘genocidaire’ or of demonstrating emotions, or because they had to earn a
living. Local authorities put pressure on people to attend, imposed fines or used defence forces to
enforce their appearance. In 2004, participation was made compulsory through Article 29 of the
Gacaca Law. See further HRW, Justice Compromised, supra note 573, 83-93.
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everyone else who was a witness to the events. Each of them is expected to say
publicly what they know about the defendant’s conduct during the course of the
genocide. If the confrontation gets out of hand, the judges may warn any person
stirring up emotional heat or even charge him with contempt and order his
imprisonment up to several months. If found guilty, the defendant may face
community service or a prison sentence with or without special provisions. If he is
found guilty of property crimes only, the sentence imposed could be compensation.>®
If the defendant has disappeared the judges may contemplate charging a member of

his family instead.>®*

585

Leaving its deficiencies aside,”” the gacaca type of justice appears to be much more

community-based and involve everyone concerned.®

In Northern Uganda, the Acholi community has its own traditional justice system,
which is more ceremonial than punitive in nature. Mato oput (bitter root or justice) is
the common nominator in the Acholi justice for healing rituals and blessings
performed by rwodi moo (anointed chiefs). These ceremonies blend various
traditional ceremonies. The most well-known traditional ceremonies are the mato oput
(bitter root or juice), and the gomo tong (bending of spears). Traditionally, if someone
had been killed, Acholi traditional chiefs led a mato oput ceremony between the

wrongdoer and a representative of the harmed family. The wrongdoer had to confess

%83 See further ibid, 73-80.

*% Based on personal observation in Gacaca information gatherings and trials in 2005 and 2006.

*% There is ample criticism. It is often suggested that people cannot speak out freely because they all
live in the same neighbourhoods and fear for their lives or livelihood, or they fear being accused as
‘genocidaires’. In addition, the fact that the defendant is not entitled to employ counsel is considered as
unfair. See HRW, Justice Compromised, supra note 573; C. Tertsakian, Le Chéateau, The Lives of
Prisoners in Rwanda (Arves Books, 2008), 360-380.

%8¢ Based on personal observation in Gacaca information gatherings and trials in 2005 and 2006. See
also: ibid. In addition, see reports of Penal Reform International, Amnesty International and Avocats
Sans Frontiéres, published at their websites <www.penalreform.org/>; <www.amnesty.org>; and
<www.asf.be>. In particular, see Penal Reform International, PRI Research on Gacaca Report No. 4:
The Guilty Plea Procedure, Cornerstone of the Rwandan Justice System, January 2003, available at
http://www.penalreform.org/publications/gacaca-research-report-no4-guilty-plea-procedure-
cornerstone-rwandan-justice-system-o, last accessed January 2012; Avocats Sans Frontiérs, Monitoring
of the Gacaca Courts, Judgment Phase: Analytical Report No. 2, October 2005 — September 20086,
available at <http://www.asf.be/publications/Rwanda_MonitoringGacaca_RapportAnalytique2_EN
.pdf>, last accessed January 2012; Avocats Sans Frontiérs, Monitoring of the Gacaca Courts, Judgment
Phase: Analytical Report No. 3, October 2006 — April 2007, available at <http://www.asf.be/
publications/Rwanda_MonitoringGacaca_RapportAnalytique3_EN.pdf> , last accessed January 2012;
Avocats Sans Frontiérs, Monitoring Des Juridictions Gacaca, Phase de Jugement: Rapport Analytique
No. 5, janvier 2008 — mars 2010, available at: <http://www.asf.be/publications/Rwanda_
MonitoringGacaca_RapportAnalytique5_Light.pdf>, last accessed January 2012.
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to his wrongdoing, ask for forgiveness and accept to pay compensation. Then, to
reconcile social divisions, both the wrongdoer and the family representative were to
drink the blood of a sacrificed sheep mixed with mato oput. The gomo tong was
performed to seal the conflict resolution between clans. Nowadays, these ceremonies
are used to reintegrate former members of the Lord Resistance Army (“LRA”) into

society by offering them forgiveness.>®’

Such criminal justice methods differ substantially from the international method.
These local justice systems can reach out to the direct victims of a conflict in a much
more engaging and impacting manner than an international court. They may also be
more efficient in ascertaining the truth. It is often stated that within the local
community everyone knows exactly what happened and who did what. The truth

could potentially come out less shaped in a community-based justice model.>

This corresponds with the initial reaction to the introduction of the Gacaca Courts
from many Rwandan prisoners. The majority of them had been waiting for justice for
many years. They were initially very positive about the idea of Gacaca and thought
that the truth had a better chance of getting out during such trials. They also thought it
would have a positive effect on reconciliation. They, however, rapidly lost their
faith.>® Years before the Gacaca Courts were operational, the prisoners had
introduced their own unofficial Gacaca system in prison under charge of a committee
of prisoners who presided over, and recorded the Gacaca meetings. The prisoners had

much greater faith in their own Gacaca system.>%

87 T Allen, Trial Justice: The International Criminal Court and the Lord’s Resistance Army, (Zed
Books, 2006) 128-168; D. Pain, The Bending of the Spears: Producing Consensus for Peace &
Development in Northern Uganda, (London International Alert and Kacoke Madit, 1997), published at:
www.km-net.org/publications/spear.doc.

*% Truth and reconciliation were among the core objectives of the Gacaca Courts in trying genocide
cases. See Speech of the Vice-President and Minister of Defence on the Occasion of the Opening of the
Seminar on Gacaca Tribunals, Kigali, 18 June 2002, reproduced by Penal Reform International in PRI
Research on Gacaca Report: Rapport [IlIl, April - June 2002, available at
<http://www.penalreform.org/publications/gacaca-research-report-no3-jurisdictions-pilot-phase-0>,
last accessed January 2012.

%89 See Tertsakian, Le Chateau, supra note 580, 376-377.

> Ibid, 364-366.
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Impact of Local Justice on International Justice

These systems, as well as any other system with different rationales and modalities of
punishment have largely been ignored in drafting, interpreting and implementing the
legal provisions of any of the international courts or tribunals. This is particularly
striking because it is mainly these countries that are subject to the jurisdiction of

international courts and tribunals.’®*

Drumbl is of the firm view that indigenous approaches are not sufficiently
incorporated into the international criminal justice methodology. Too little attention is
paid to local views on justice and what the communities who suffered the most want
from international justice. Drumbl proposes that horizontal and vertical approaches be
included. He defines horizontal approaches as the inclusion of extralegal interventions
in addition to meting out punishment. Vertical approaches refer to the inclusion of

bottom-up influence of local communities and societal institutions.

Almqvist also emphasised the importance of cultural proximity.>® It is imperative
that local cultural norms and perceptions are considered. Failure to do so may
undermine the legitimacy of international tribunals which essentially depends on their
acceptance by the affected communities, as well as the international community.
Local communities are less likely to acknowledge international tribunals as legitimate
if they cannot identify with them at all.>** A lack of consideration for local cultures
can also affect the ability to ascertain the truth. It would create a gap between the

assessors and those who are being assessed.**®

According to Doak, international justice focuses predominantly on retribution, while

it addresses restorative elements inadequately.®®® Clark suggests that further studies

591 Drumbl, Atrocity, supra note 46, 7.

%% bid, 125-127, 181-187.

%% 3. Almqvist, The Impact of Cultural Diversity on International Criminal Proceedings, 4 Journal of
International Criminal Justice (2006), 746-747.

%1, Bostian, Cultural Relativism in International War Crimes Prosecutions: The International
Criminal Tribunal for Rwanda, 12 ILSA Journal of International & Comparative Law 1 (2005-2006),
1-3; See also C. Bickerton, P. Cunliffe, & A. Gourevitch (Eds.), Politics without Sovereignty: A
Critique of Contemporary International Relations (UCL Press, 2007).

%% |bid; see also Raimondo, For Further Research, supra note 575, 299-314; Combs, Fact-Finding
Without Facts, supra note 6.

%% Doak, The Therapeutic Dimension of Transitional Justice, supra note 59, 295-296.
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are required on “how to bridge the gap between transitional justice processes and

local communities”.%®’

International courts seek to be culturally sensitive. They recruit people from all over
the world. This can lead to difficulties. Lawyers do not all share the same education,
experience, language and legal qualifications. It is then hard to compare the profiles
of potential candidates. In addition, many among them, particular those who have no
background in common law or civil law, may have great difficulties in familiarising

themselves with the international procedural rules.>®®

The new ICC chief Prosecutor is an African woman. Her candidacy was supported by
the African Union.’® She appears to have been selected in part on the basis of her
African origin and gender. The ICC thereby hopes to tackle the criticism that it is an
anti-African court, as it has so far only addressed situations in Africa.®® It remains to
be seen whether her appointment will strengthen the legitimacy of the court in the
eyes of African nations.

Judges are selected on the basis of their geographical representation as well as of the
principal legal systems of the world.®* Yet, it is questionable whether the recruitment
of judges worldwide, including those from countries that are subject to the jurisdiction
of the court, helps to bring the tribunal closer to the affected areas. Judges are
recruited from the educated elite and may have little familiarity with the villagers

even from their own country.

597 Clark, Transitional Justice, Truth and Reconciliation, supra note 68, 256.

5% Chuter, War Crimes, supra note 75, 133-134. Bohlander, Basic Concepts of German Criminal
Procedure, supra note 123.

%99 African Union, Executive Council, Nineteenth Ordinary Session, 23-28 June 2011, Malabo,
Equatorial Guinea, EX.CL/Dec.665(XIX): Decision on African Candidatures for Posts Within the
International System, Doc. Ex.CL/673(XIX).

600 . Bensouda, caution africaine de la CPI, published in Slate Afrique, 12/12/2011; and Women’s
Initiative for Gender Justice, Election of the Prosecutor for the International Criminal Court, available
at <http://www.iccwomen.org/documents/Prosecutor-Election-2011.pdf>.

See also her own interview in Jeune Afrique where she states clearly that she intends to defeat the
accusation that the Court is racist against Africa:
http://www.jeuneafrique.com/Article/ARTJAJA2657p050-051.xml0/cpi-gambie-laurent-gbagbo-cour-
penale-internationalefatou-bensouda-non-la-cpi-n-est-pas-a-la-solde-des-blancs.html.

%01 Article 13bis(1)(c); Article 13ter(1)(c) ICTR Statute; Article 12bis(1)(c); Article 12ter(1)(c) ICTR
Statute.
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The ICC, more than the ICTY and ICTR, must consider local justice systems, as it
can intervene only if such systems are perceived as inadequate or unwilling to deal
with a case.®® Further, the Prosecutor has an explicit statutory obligation to take into

account the “interests of victims” and the “interests of justice”.®®

The Prosecutor also issued a policy paper in September 2003, encouraging States and
civil society “to take ownership of the Court”, and promising to consider “the need to

respect the diversity of legal systems, traditions and cultures”.®®*

Thus, the ICC attempts to be cognisant of cultural diversity. Whilst it is important to
create cultural awareness within international systems, it should not be overlooked
that cultural differences can also be exaggerated. This is evident from the above-

described local justice systems in Rwanda and Northern Uganda.

Exaggeration of Cultural Differences

The Gacaca Courts were no longer in use in Rwanda. The traditional version came
into existence in the pre-colonial period and remained in use until 1962. The Gacaca
Courts were previously never used for serious crimes before. Rather, they were used
to settle property, monetary and personal injury disputes. Community elders were the
mediators between the families involved in the dispute. The emphasis was on social
harmony rather than punishment and compensation. As a means of reconciliation, the
losing family could be ordered to offer beer to the community. They were re-
introduced for the purpose of trying the many thousands of suspects of genocide,
imprisoned for years in the overcrowded prisons in Rwanda. However, apart from the
name, the modern Gacaca justice system dealing with genocide has little in common
with the traditional Gacaca justice system. In particular, they differ in the modern

Gacaca system being retributive more than restorative.*®

%02 See further Article 17(1)(a) of the Rome Statute, supra note 44.

803 Article 53(1)(c); Article 53(2)(c); Article 54(1)(b) of the Rome Statute, supra note 44.

804 |CC paper on some policy issues before the Office of the Prosecutor, ICC-OTP, September 2003
(published at www.icc-cpi.int/otp/otp_policy.html), 2, 5.

805 See HRW, Justice Compromised, supra note 573, 17-26.
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The modern Gacaca Courts are criticised for being heavily Government-controlled as
well as corrupt and unfair.®®® NGOs which have monitored the Gacaca trials cite
ample examples of defendants being pressured to pay witnesses or judges; Gacaca
trials being used to settle old scores; and the Rwandan authorities being involved
directly or indirectly in influencing the outcome. Monitoring Reports state that judges
and witnesses are frequently bribed, harassed, intimidated or simply pressured to
conduct themselves in a manner securing convictions.®”” At times, this pressure
appears to come from the community, and at times from the authorities. It is,
therefore, not infrequent that the Government rather than the community determines

the fate of the defendants in the name of community justice.

Similarly, the mato oput and gomo tong were no longer in use for twenty years or
more when they were reintroduced in 1999. The Acholi elders insist that the mato
oput ceremony of forgiveness is more suitable to the Acholi culture than retributive
justice. They want to use the same ceremony in relation to the leaders of the LRA

against whom the ICC has issued a warrant of arrest.®%

Many observers support their
views and consider that the ICC should not intervene in the local attempts at

reintegration and reconciliation.®®

Tim Allen, a cultural anthropologist who spent over four years in Northern Uganda,
expresses a different view. He describes the traditional justice system as “deeply
flawed” because it does not offer a national solution.®’® Allen and his team of
researchers have conducted many interviews with members of the Acholi community.
These interviews depict a different reality and suggest that more Acholi people than
assumed disagree that the mato oput ceremony offers a solid alternative to retributive

justice. A large number of the interviewed members of the Acholi community, who

806 See Tertsakian, Le Chateau, supra note 580, 360-380; HRW, Justice Compromised, ibid; PRI and
ASF Reports cited above, supra note 582.

%97 See particularly HRW, Justice Compromised, supra note 573, 90-121.

88 Allen, Trial Justice, supra note 582, 132-138.

%9 For instance: Caritas, Gulu Archdiocese, Traditional Ways of Preventing and Solving Conflicts in
Acholi, Psychosocial Support Programme, January 2005. See also Drumbl, Atrocity, supra note 46,
145. L. Hovil & J. Quinn, Peace First, Justice Later: Traditional Justice in Northern Uganda, Refugee
Law Project Working Paper no. 17, Makerere University, July 2005, available at
<www.research@refugeelawproject.org>, ways are suggested to reconcile the ICC retributive justice
with the Acholi restorative justice.

810 T Allen, Bitter Roots: The ‘Invention’ of Acholi Traditional Justice, in T. Allen & K. Vlassenroot,
The Lord’s Resistance Army, Myth and Reality (2010) 242, at 259.
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are the most affected by the LRA crimes, prefer punishment over forgiveness.®'* The
empirical research conducted by the International Center for Transitional Justice and

Human Rights Center has reached a similar conclusion.®*?

Cultural differences can, therefore, be used in a manipulative manner to justify an
outdated or inhuman local practice.®*® It can also occur that cultural diversity is used
as a cover-up for an outright lie, or exaggerated for other negative purposes. It is not
entirely clear what the affected communities want from justice. Opinions also differ
among individuals within the affected communities.®** The question is then which
view is authoritative and represents the view of the entire local community most

accurately.®®

Most likely, individual victims from all over the world have their own views on
justice and forgiveness. Some of them prefer justice over peace and reconciliation;
others prefer peace and reconciliation over justice. At least, there does not appear to
be a striking difference between what victims want in Northern Uganda and Rwanda
versus in the West. Similar to Western-type justice systems, the Gacaca Courts are
focused on retributive rather than restorative justice. Many of the Acholi people have
also stated a preference for retributive over restorative justice. Allen suggests that the
Acholi people do not constitute ‘a race apart’, but resemble people elsewhere.®

Thus, the differences between “them” and “us” are perhaps overstated.

An additional difficulty for the ICC is that it deals with a variety of regions each with
their own unique cultural framework. The ICC should, therefore, not adopt a “one-

811 Allen, Trial Justice, supra note 582, 138-168. See also ibid, 258-261.

812 International Center for Transitional Justice and the Human Rights Center (Berkeley), Forgotten
Voices: A Population-Based Survey on Attitudes about Peace and Justice in Northern Uganda (2005),
available at <http://ictj.org/sites/default/files/ICTJ-HRC-Uganda-Voices-2005-English.pdf>, last
accessed December 2011. Of the 2585 adults that were interviewed in April and May 2005, 22 percent
preferred forgiveness and reconciliation, and 66 percent preferred punishment.

%13 See also May & Hoskins, International Criminal Law, supra note 57.

814 As s clearly suggested by Allen’s empirical research. See above, supra note 582. See also: Max-
Planck-Institute for Foreign and International Criminal Law — Ernesto Kiza, Corene Rathgeber &
Holger-C. Rohne, Victims of War: An Empirical Study on Victimization and Victims’ Attitudes
towards Addressing Atrocieties (HHamburger Edition HIS-Verlags GmbH, Hamburg, 2006) available
online at http://www.his-online.de. Participants in this survey interviewed victims in 11 areas including
DRC, Kosovo and Bosnia. Most of them are in favour of prosecution of at least those most responsible
for their suffering.

815 Allen, Trial Justice, supra note 582, 128-181, particularly 176-177.

®1% |bid, 181.
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size-fits-all” approach.®’ The success of a specific methodology in one post-conflict

region does not guarantee its success in another post-conflict region.®'®

Thus, it is difficult to create a methodology that would encompass all different
cultural elements. Each specific situation demands its own individual approach.®'®
The international procedure should, therefore, be applied with a level of flexibility so
it can be adjusted to each situation with its own cultural specifics. In Clark’s view,

international justice “needs to be contextually and culturally sensitive”.®?

A final issue to be considered is how far international justice should go in
accommodating local justice practices that are not in accordance with its standards of
fairness. ICTY Appeals Judge Meron firmly stated that “there can be no cutting
corners” in upholding due process principles.®?* However, not everyone shares this
view. Drumbl, for instance, has observed that the notion of due process is a typically
Western concept, which is transplanted to conflict areas where it may not be respected
in the same manner. While not suggesting due process is irrelevant, he states that

“justice is not a recipe and due process is not a magic ingredient”.®?

Part 111 will address the question of whether the international methodology is capable
of dealing adequately with the cultural challenges, as well as other challenges it is

faced with in the unique context of international justice.

817 M. Findlay, Decolonising Restoration and Justice, 10 Current Issues in Criminal Justice (1998) 85-
89; Doak, The Therapeutic Dimension of Transitional Justice, supra note 59, 296; Clark, Transitional
Justice, Truth and Reconciliation, supra note 68, 245.

818 Clark, Transitional Justice, Truth and Reconciliation, supra note 68, 245.

619 Drumbl, Atrocity, supra note 46, 185-187; Findlay, Decolonising, supra note 612, 88.

820 Clark, Transitional Justice, Truth and Reconciliation, supra note 68, 245.

62! Cited in M. Drumbl, The Expressive Value of Prosecuting and Punishing Terrorists: Hamdan, the
Geneva Conventions, and International Criminal Law, 75 Geo. Wash. L. Rev. 1165 (2007).

822 Drumbl, Atrocity, supra note 46, 136.
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PART 111
PRACTICE OF ASCERTAINING THE TRUTHAT THE
ICTY, ICTRAND ICC
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Investigations

General Observations

As previously held, a minimum condition for a successful truth inquiry is that the
collectors of the evidence have access to sufficient probative and reliable information
that is sufficiently relevant to the subject of the inquiry. Thus, the efficiency of

investigations is of the utmost importance.®?®

In addition, it is important that the inquiry is conducted in an unbiased fashion and
produces information reflecting all views equally and fairly. The goal is to present to
the adjudicators the fullest picture of the events in question. To the extent possible,
this picture should be based on all attainable and available relevant, probative and

reliable incriminating and exonerating evidence.

This is always difficult, given that one seeks to reconstruct facts that have already
occurred in the past. Evidence may be lost. Documents may have been destroyed and
witnesses may have died or disappeared. It has already been noted that it is impossible
to reconstruct the facts fully and to obtain all relevant evidence. One should
nonetheless seek to get close to this goal. For this, it is important that the inquiry is
complete and conducted with the utmost care and scrutiny and that all potential leaks
have been explored. The gathering of evidence is the most essential part of the inquiry
because without adequate information, the fact finders are in no position to make any

findings.

Various methods can be applied to achieve this. As aforementioned, international
criminal justice systems apply the adversarial investigative method. They rely
exclusively on the parties to collect and produce the evidence. Each is responsible to
present their side of the story. To produce the fullest picture in such a setting, it is

823 This was recognised by the Registrar from the ICC, Ms Arbia. She said “it break or makes a case”.
See the Geneva Conference, supra note 173. See also Schomburg, Truth-Finding in the International
Courtroom: The ad-hoc Tribunals for the former Yugoslavia (ICTY) and Rwanda (ICTR), Lecture
Outline, Utrecht 29 March 2008.
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essential that both parties have an equal and adequate opportunity to conduct effective

investigations. For this, both parties must be given adequate time and facilities.®*

Equality of Arms in Practice

Thus, the principle of equality of arms must be upheld throughout the investigations.
In theory, this principle is applied fully at all stages of the proceedings. In reality,
however, the parties are never equal, whether on a domestic or international level. On
a domestic level, the prosecution represents the State and has a police force to rely on
to conduct the investigations. On an international level, there is no State, but the
Prosecutor’s office is one of the organs of the tribunal or court. Defence counsel, on
the other hand, is a visitor. At the ICTY, there is one office to share with all defence
teams, as well as a limited number of additional offices in another building. The ICTR
has defence offices for defence teams on trial. It however does not offer paper and
other work material to the defence. The ICC offers better facilities to the defence

including offices and office equipment.

In the two ad hoc tribunals, a defence structure has been established to represent the
defence — in the ICTR by defence counsel themselves and in the ICTY by the
Registry. Initially, these structures had little significance, but over the years, their role
and influence has increased to the extent that they are even consulted directly for
proposed amendments to the rules. The defence is, however, not recognised as an
official organ of the court, which, according to some commentators, amounts to an

‘architectural defect’.®?®

In the ICC, the Office of Public Counsel for the Defence (“OPCD”), an official
registry organ, assists the defence and represents its views in any negotiations with
other sections. The OPCD can also propose rules amendments or object to

propositions. The OPCD typically asks individual defence teams for their views on

%24 Unlike in US or UK, due process principles apply equally to both parties. See Prosecutor v. Tadic,
Decision on the Prosecutor’s Motion Requesting Protective Measures for Victims and Witnesses, 1T-
94-1, 10 August 1995, paras 55, 72.

625 See E. Groulx, The Defence Pillar: Making the Defence a Full Partner in the International
Criminal Justice System, Conference paper, The Hague Conference, 3-4 November 2000. S. Johnson,
On the Road to Disaster: The Rights of the Accused and the International Criminal Tribunal for the
Former Yugoslavia, 10(1) International Legal Perspectives 111 (1998), 117-119.
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any issue which touches on the defence. This partly rectifies the imbalance between
the two parties. It provides the defence with an institutional voice and significant

assistance in conducting legal research.

Thus, a change in mentality has occurred over the years. Whilst initially the defence
was merely regarded as an outside and disruptive body to the system, there is
presently much more comprehension for the position of the defence and it is listened

to more frequently than in the past.62¢

The parties nonetheless remain unequal in conducting investigations. The accused has
one, possibly two, defence counsel, as well as a handful of supporting staff members.
The Prosecutor’s office is regarded as one organ. It has, therefore, many more people
available to work on one case than the defence and a greater budget to spend on
investigations. Thus, the Prosecutor has an institutional advantage over the defence

and has significantly more resources available to him.%’

For years, investigators for the prosecution have continually investigated the alleged
crimes. Unless he is being interrogated or imprisoned, a suspect may not even be
aware of the investigation against him. In most cases, an accused has not done any
defence preparations before he is in the custody of the tribunals or court and has
recruited a defence team. Still later, he receives all incriminating material necessary

with which to prepare a defence.628

Once the accused is within the custody of the tribunals or court, his means to prepare
personally a defence are limited, given that the tribunals or court are located in areas

remote from the crime scene. In addition, the contacts of the accused with the outside

826 For instance, there is more inclusion of the defence in meetings, and their views are requested and
considered in rule or other amendments. There is also greater access to parts in the building. Whilst the
defence initially could only enter the courtroom and defence room of the ICTY, it now has also access
to the cafeteria and library.

827 C Buisman, Defence and Fair Trial, in R. Haveman, O. Kavran & J. Nicholls (Eds.), Supranational

Criminal Law: a System Sui Generis (Intersentia, 2003), Chapter VI, 228-231.

%28 1bid; See further M. Wladimiroff, Rights of Suspects and Accused, in: Gabrielle Kirk McDonald &
Olivia Swaak Goldman (eds.): Substantive and Procedural Aspects of International Criminal Law. The
experience of International and National Courts, Vol I, Commentary, Chapter 11, at 429. See also M.
Wiadimiroff: Position of the Defence: The Role of Defence Counsel before the ICTY and the ICTR, in
H. Bevers & C. Joubert, An Independent Defence before the International Criminal Court (Intersentia
2002) 35-42, at 39.
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world are restricted and subject to monitoring. He, therefore, relies mostly on his

defence team to conduct investigations and prepare his defence.

In such circumstances, it is not realistic to offer equal means to the defence, nor is it
necessary in light of their different roles and burdens. The tribunals confirmed that
equality of arms is not tantamount to equality of means and resources.®2° In the view
of Goldstone, who was the first chief Prosecutor of the ICTY and ICTR, one should
do away with the notion of equality of arms because it is a promise that cannot be

fulfilled. Instead, the test should be whether the defence has sufficient resources.630

The question then is what amounts to sufficient resources. If there is reason for doubt
concerning the guilt of an accused, it is not to be expected that such doubt will be
raised by the prosecution. Therefore, it is essential that the defence has sufficient

means to investigate.

The sufficiency of means must be determined against the background of each specific
case. Investigations in remote areas are expensive and time-consuming for both
parties. It includes airfare and possibly expensive hotel fees. If the crime base area is
wide, it requires additional travel time and expenses. For instance, potential ICTR
witnesses are spread throughout the world, but mostly in Europe and Africa.
Particularly many defence witnesses have fled Rwanda in 1994 and now live
elsewhere. This requires a larger budget for the defence than in a situation where all
witnesses live in one place. In the DRC, the parties have had to divide their limited
resources to investigate and meet potential witnesses in places separated by
considerable distance. Travel and communication in these areas is difficult and time
consuming. Possible contacts have often moved to different and distant Provinces.
Others are to be found in remote, country villages or rural areas. Possession of mobile
phones, the only available telephone, is limited. Security issues have occasionally

prevented investigations, or limited the opportunity to conduct them.®%*

629 The Prosecutor v. Clément Kayishema and Obed Ruzindana, Case N° ICTR-95-1-A, Appeals
Chamber, Appeals Judgement, 1 June 2001, [63], [69].

830 Conference of the International Bar Association, held in The Hague, Netherlands, 9 June 2009; also
see IBA Equality of Arms Review - Issue 3, July 2009.

83! The Prosecution supervisor of investigations in the DRC case of Katanga & Ngudjolo testified
about such general obstacles in conducting investigations. See 1CC-01/04-01/07-T-81-Red-ENG WT
25-11-2009 6/79 NB T, page 10. Similar arguments have been raised by the Katanga defence in: ICC-
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Given their more limited budget, such circumstances affect the defence to a much
greater extent than the Prosecution. For instance, the Prosecution often chooses to
meet and interview its witnesses, or potential witnesses, in surroundings conducive to
an interview. Some Prosecution witnesses in the Katanga & Ngudjolo case were met
on ‘safe’ territory, such as at The Hague, or in Uganda, or elsewhere, where in
addition the facilities are better. The defence does not have the means to do so, and
has no office space available to it in the country where it must conduct investigations.
Accordingly, it has to meet its witnesses in their mud huts or houses, or public places
such as bars, restaurants or hotel lobbies often without electricity. In addition, the

defence only has its investigator to rely on for translations.®*

Such circumstances should be taken into account when determining the defence
investigative budget. The international criminal justice systems are attempting to offer
the defence the necessary means. In the view of defence counsel, however, the budget
attributed to the defence is far from adequate.®3 The defence must constantly
negotiate its investigative budget with the registry. The registry generally seeks to be
reasonable, and over the years, the defence budget has become more realistic.
Nonetheless, whenever the tribunal or court is faced with budgetary problems, the
defence budget is generally the first to be downgraded. There are currently pending
negotiations at the ICC regarding the defence budget for 2012 and after. The ICC
State Parties have refused to increase the total ICC budget. Therefore, the registry
intends to reduce the defence expenditure by 15 percent and has proposed drastic cuts
in their salaries and investigation budget.®3* Thus, in general, defence counsel

legitimately consider their resources insufficient.

01/04-01/07-2709-Red, Defence Request for Leave to Meet Four Defence Witnesses in The Hague
Prior to Their Testimony, 17 February 2011. This is also based on the author’s own experience in
conducting field operations.

832 |bid. This is also based on the author’s own experience in conducting field operations in DRC. The
chief Prosecution investigator in the Katanga & Ngudjolo case complained that the Prosecution also
had a limited amount of safe and suitable interview locations available. She was willing to concede that
the defence faced similar difficulties. However, she said that she was not in a position to confirm that,
as a result of more limited funding, the defence suffered from them to a greater extent than the
Prosecution. See 1CC-01/04-01/07-T-81-Red-ENG WT 25-11-2009 6/79 NB T, page 10; ICC-01/04-
01/07-T-81-Red-ENG WT 25-11-2009, p. 59.

633 David Hooper Q.C. (Interview in The Hague, 3 June 2010), Peter Robinson (Interview in The
Hague, 21 November 2009) and Gregor Guy-Smith (Interview in The Hague, 12 April 2011).

834 Discussion Paper on the Review of the ICC Legal Aid System, 626 Annex, internal document — on
file with the author.
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The Prosecution’s means may not be sufficient either. If done properly, investigations
are very expensive for both parties, and the prosecution’s budget is not unlimited,
albeit significantly larger than the budget for the defence.®®® In addition, both parties
suffer from hindrances inherent to international justice, as already touched upon in
Part 1l. These hindrances will now be considered in light of the practice of the ICTY,
ICTR and ICC.

Prohibition of Contact with the Parties

At the ICTY and ICTR, before the parties are put on the stand, the parties are entitled
to be in contact with their witnesses and prepare them for testimony upon their arrival
at the seat of the court. This has led to many legal disputes, as new allegations are
often made during such meetings. These new allegations are then disclosed to the
defence in the form of an unsigned "supplementary information sheet" (ICTY) or a
"will-say statement” (ICTR). Sometimes, they include references to criminal conduct
of the accused that the witness has never raised before.®*® This seriously hampers the
defence in preparing an effective cross-examination in respect to the new issues. An
effective cross-examination requires an adequate investigation into the allegations.
This includes their verification by speaking to other people in the field who have

knowledge of them. This is a time-consuming exercise.®’

Being routinely confronted with new evidence on the eve of the witnesses’
testimonies, the defence in the ICTY case of Limaj et al requested that the meetings
between the Prosecutor and the witness be videotaped or otherwise transcribed and
disclosed as a signed statement to the defence. This request was rejected, as the
“practice of proofing, by both the Prosecution and Defence, has been in place and

6% See ICC-01/04-01/07-T-81-Red-ENG WT 25-11-2009 6/79 NB T, page 10; ICC-01/04-01/07-T-81-
Red-ENG WT 25-11-2009, page 59.

%% For instance, in the case of Bagosora et al, withess DBQ mentioned one of the four accused, Mr.
Kabiligi, for the first time in a meeting with the Prosecutor a few days prior to his testimony. See:
Prosecutor v. Bagosora et al., Decision on Admissibility of Evidence of Witness DBQ, November 18,
2003.

%7 This is confirmed by the author’s own experience in conducting investigations, as well as that of her
colleagues. See personal interviews with David Hooper Q.C. (3 June 2010) and Peter Robinson (21
November 2009) both conducted in The Hague.
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accepted since the inception of the Tribunal”.®® The Chamber considered that
alternative measures could be taken to remedy the late notice to the defence,
depending on the circumstances of each individual situation.®®® In most cases,
Chambers permit the Prosecutor to lead the new evidence in examining the witnesses
at trial, but postpone the cross-examination to allow the defence adequate time to
prepare.®*® The Appeals Chamber has accepted that it is within the Trial Chambers’
discretion to allow witness proofing notwithstanding the silence on this issue in the
Statutes or Rules.®**

The ICC put an end to this widely endorsed, but highly contentious practice. On
request of the defence,®? the Trial Chamber in Lubanga held that neither party is
entitled to proof their witnesses from the moment that they are within the control of
the Victims and Witnesses Unit (“VWU”) whose task it is to familiarise the witness
with Court practice and testimony.®* In the case of Katanga & Ngudjolo, the defence
stated its agreement with the prohibition of “substantive preparation of a witness for
their in court testimony,” or *“a preparation session directly before giving
testimony”.®** Indeed, it strongly objected to such a practice, which strongly implies

“rehearsing” or “training” a witness, and is thus “capable of abuse”.®*°

However, the defence expressed concern that the manner in which the matter had
been resolved in the Lubanga case may create unfairness, in particular for the

Defence. Rather than prohibiting all contact, the defence requested that the parties

8% prosecutor v. Limaj et al., IT-03-66-T, Decision on Defence Motion on Prosecution Practice of
"Proofing" Witnesses, 10 December, 2004, p. 2.

% |bid, p. 3; Prosecutor v. Limaj et al., IT-03-66-T, Decision on Joint Defence Motion on
Prosecution's Late and Incomplete Disclosure, 7 June, 2005, para. 26.

%0 |bid; see also: Prosecutor v. Bagosora et al., Decision on Admissibility of Evidence of Witness
DBQ, November 18, 2003; Prosecution v. Bagosora et al, Written Reasons for Oral Decision of
February 18, 2004 on Motions for Further Postponements of Testimony of Witness DBQ, March 1,
2004; Prosecutor v. Bagosora et al., Decision on Admissibility of Evidence of Witness DP, November
18, 2003. In some cases, the new evidence was excluded: Prosecutor v. Nahimana et al, Oral Ruling of
March 1, 2001, pp. 9564-9562; Prosecutor v. Casimir Bizimungu et al, Oral Decision of December 3,
2003.

! prosecutor v. Karemera et al, Case No. ICTR-98-44-AR73.8, Appeal Chamber, Decision on
Interlocutory Appeal Regarding Witness Proofing, 11 May 2007, paragraph 8.

842 |CC-01/04-01/06-T-58-ENG 30 October 2007, page 73.

%2 Prosecutor v. Lubanga, Decision Regarding the Practices Used to Prepare and Familiarise
Witnesses for Giving Testimony at Trial, ICC-01/04-01/06-1049, 30 November, 2007.

844 Defence Observations Regarding Registry Reports 821 and 842, ICC-01/04-01/07-857-Conf, dated
28 January 2009, para. 10.

* Ibid.
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could meet their witnesses in The Hague prior to the commencement of the

familiarisation process. The Defence submitted the following arguments: ®*°

What is of concern to the Defence is if a defence witness were to travel, for
example, to the Hague, fell immediately into the welcoming hands of the VWU, and
the Defence were thereafter unable to communicate with their witness, nor, if need
be, to take a further and more extensive statement from the witness. This is a
particular concern for the Defence as circumstances often do not permit sufficient
time and contact with potential witnesses to enable a full and satisfactory review of
their potential contribution to the case. The Defence lack the financial and logistical
support available to the Prosecution. It is to be noted that the Prosecution’s
interviews with their witnesses often run into several days, with a team of
professional investigators supervising and conducting the interviews, all of which
are recorded. The Defence do not have that capacity. From experience, many
defence witness interviews take place in imperfect, and sometimes difficult,
circumstances. The opportunity to meet with and conduct further fact finding
interviews with witnesses is an important factor for the Defence in its preparation of
a complex case and the witnesses presence at the Hague is a further and economical
opportunity to do that. Such an exercise is to be distinguished from the prohibited
exercise of ‘rehearsing’ or “‘witness proofing’ as characterized by the Prosecution in
the Lubanga case and the object of judicial disapproval.

The Trial Chamber did not explicitly rule on these submissions, but simply adopted a
similar “Protocol on the practices used to prepare and familiarise witnesses for giving

testimony at trial” to that in Lubanga.®*’

In Bemba, the defence requested the Chamber leave to contact witnesses immediately
prior to trial in order to conduct a limited form of substantial preparation. It raised
similar arguments of fairness and judicial economy.®*® In its Decision on the Unified
Protocol on the practices used to prepare and familiarise witnesses for giving
testimony at trial, the majority of Trial Chamber Il rejected the Bemba defence

request on the ground that it saw “no compelling reasons to depart from the

846 Defence Observations Regarding Registry Reports 821 and 842, ICC-01/04-01/07-857-Conf, dated
28 January 2009, paras. 12-14, in particular para. 13.

847 1CC-01/04-01/07-1134, Decision on a number of procedural issues raised by the Registry, 14 May
2009, para. 18. See also: Décision relative aux modalités de participation des victimes au stade des
débats sur le fond, ICC-01/04-01/07-1788, dated 22 October 2010, para. 80; Public Version publique
expurgée de la Décision relative a la requéte du Bureau du Procureur aux fins de communiquer avec le
témoin P-250 (ICC-01/04-01/07-2711-Conf, 18 février 2011), 1CC-01/04-01/07-2711-Red, 10 mars
2011.

848 |CC-01/05-01/08-620-Corr, Corrigendum Observations de la Défense relatives a la jurisprudence de
I'Affaire Lubanga sur les questions procédurales se rapportant aux droits de la Défense, 26 novembre
2009 (notified on 27 November 2010), paras 5-31, and especially para. 9.
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uncontroversial jurisprudence of the Court and maintains the view that no proofing or

preparation of witnesses for trial by the parties shall be allowed.”®*

One of the judges, however, issued a partly dissenting opinion in which he stated that
the parties should be allowed to meet with their witnesses before trial.®*° He stated as
follows:

For the purposes of the present Opinion, witness proofing refers to a meeting
between a witness and the party calling the witness for the purpose of substantive
preparation of the witness's testimony. It effectively consists of confirming with the
witness as to whether his/her statement is accurate and complete, presuming that the
witness already has been given the opportunity to review his/her statement during
the familiarisation process, and going through the evidence and relevant exhibits. It
may also include a question and answer session, but should not be a rehearsal of the
questioning that is to take place during the in-court session. "Rehearsing”,
"practicing”, "coaching" or any intentional or unintentional contamination of the
evidence is therefore not included in the definition.®**

The judge considered that such a practice is justified on the basis of the ICC rules
dealing with the presentation of evidence. These rules are more akin to the common
law than to the civil law system,®*? where “the manner in which the evidence is
presented through the testimony of witnesses is of the utmost importance”.®*® He also
justified it in light of the scale, complexity, geographical and temporal scope of the

case, and of the cultural and linguistic remoteness from the Court:

In tackling a case of such magnitude and complexity, | do not believe it is practical
and reasonable to prohibit any pre-trial meeting between the parties and their
witnesses. Indeed, under these circumstances, witness proofing could be considered
as a "genuine attempt to clarify a witness' evidence”, and to ensure the smooth
conduct of the proceedings by enabling a more accurate, complete, methodical and
efficient presentation of the evidence.®®*

649 1CC-01/05-01/08-1016, 18 November 2010, para. 34. The Chamber also considered the defence
request as withdrawn because it was not reiterated in the defence observations on the Unified Protocol
(para. 35). In these observations, the defence stated that it did not object to the terms of the Unified
Protocol on Practices for Witnesses Giving Testimony at Trial, while it reserved ‘the right to revisit the
terms of this protocol, and make additional submissions on its application prior to the commencement
of the Defence case’. See: ICC-01/05-01/08-992, Defence Observations on the VWU Unified Protocol
on Practices for Witnesses Giving Testimony at Trial, 3 November 201, para. 4.

850 |CC-01/05-01/08-1039, Partly Dissenting Opinion of Judge Kuniko Ozaki on the Decision on the
Unified Protocol on the practices used to prepare and familiarise witnesses for giving testimony at trial,
24 November 2010, para. 7.

851 |CC-01/05-01/08-1039, para 17.

852 |CC-01/05-01/08-1039, para 20.

653 |CC-01/05-01/08-1039, para 21.

854 1CC-01/05-01/08-1039, paras 22, 25.
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Arguably, these are valid points. Time and budgetary limits do not always permit
adequate preparation time with a witness at his location. The parties must travel a
considerable distance to conduct onsite investigations and meet with potential
witnesses. Witnesses are not always easily accessible and traceable. There is no
guarantee that a party will be able to discuss with witnesses during each, or most of
their investigation missions. Sometimes months or even years pass by without contact
between a witness and a party. The stories of the witnesses can change drastically
over time.®®® Thus, it is important for a party to meet its witnesses shortly before their
testimony to assess the consistency of their testimonies and the witnesses’ credibility.
This assessment is to be made with a view to finally determine whether they should
be called in light of the Court’s mandate to ascertain the truth. In addition, such a
meeting is important to ensure that the witnesses are adequately prepared and

understand what is expected from them.

On such grounds, the defence in Katanga & Ngudjolo requested the Chamber to be
allowed on an exceptional basis to meet four defence witnesses in The Hague prior to
their familiarisation program.®®® This request was based on the fact that, despite its
very best efforts, the defence had had insufficient time and budget to meet with these
witnesses in adequate circumstances. It highlighted general obstacles it had faced in
seeking to conduct effective investigations in geographically remote areas within the
time limit set and budgetary restraints.®®" In particular, it had been difficult to spend
sufficient time with the witnesses in question. They were detained in the Prison
Centrale de Makala in Kinshasa, some 2500 kilometers from Ituri, the core
investigation area. Visiting the prison was, therefore, a serious drain on the defence
investigation budget. The DRC authorities had obstructed the defence in meeting with
the detained witnesses on a number of missions.®*® Accordingly, the defence had not
been able to spend a sufficient amount of time with these witnesses, particularly
compared to the time spent by the Prosecution in meeting their witnesses. >

%5 This is confirmed by the experience of the author in conducting investigations, as well as of her
colleagues David Hooper Q.C. (Interview in The Hague, 3 June 2010), Peter Robinson (Interview in
The Hague, 21 November 2009) and Gregor Guy-Smith (Interview in The Hague, 12 April 2011).

656 ICC-01/04-01/07-2709-Red, Defence Request for Leave to Meet Four Defence Witnesses in The
Hague Prior to Their Testimony, 17 February 2011.

%7 |bid, paras. 4-13. See also section ‘equality of arms in practice’.

%% |CC-01/04-01/07-T-56-ENG CT WT 03-02-2009, pp. 49-51.

859 |CC-01/04-01/07-2709-Red, paras. 14-21.
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In addition, the defence highlighted the difficulties in obtaining high-quality
interviews in an overcrowded noisy prison without any private interview room. It took
hours for the authorities to make available a work space somewhere in the prison, to
locate the prisoners sought and to produce them for an interview. Some of the
detained witnesses had health problems and were, therefore, not always available. The
defence pointed out that, when the Prosecution interviewed one of them for three
days, this interview took place outside the prison. Accordingly, the defence argued
that the effective application of the principle of equality of arms required that the
defence be given an opportunity to speak with the detained witnesses one last time

outside the prison.®®°

The Prosecution and victim representatives objected to the defence request.®®* The
Chamber acknowledged the difficulties the defence had faced in meeting with the
detained witnesses. It nonetheless dismissed the request but instead allowed the
defence to return to the DRC to interview them in the prison before their departure to
The Hague. It ordered the Registry to contact the DRC authorities to ensure that a
private office in the prison be made available to the defence and that access to the
prison be granted immediately upon arrival.?®® Thus, the Chamber was prepared to
accommodate the defence but chose the more expensive and inconvenient option of
sending two members of the defence back to the DRC over the option of granting an
exception to the prohibition of contact rule. Consequently, the defence had to conduct
the interviews in less than ideal circumstances which included excessive noise and

waiting time. No private and quiet offices are available in Kinshasa central prison.®®

%0 |hid, para. 22; citing: 1T-04-74-AR73.4, Prosecutor v. Prli¢ et al., Decision on Prosecution Appeal

following Trial Chamber’s decision on remand and further certification, 11 May 2007, para. 38.
http://www.icty.org/x/cases/prlic/acdec/en/070511.pdf

%1 Bureau du Procureur, Réponse de I'Accusation a la Defence Request for leave to Meet Four
Defence Witnesses in The Hague Prior to Their Testimony (ICC-01/04-01/07-2709-Conf du 17 février
2011), 2 mars 2011 ICC-01/04-01/07-2753-Red; Représentants légaux des victimes. Réponse conjointe
des représentants légaux a la requéte de la Défense de G. Katanga intitulée « Defence Request for leave
to Meet Four Defence Witnesses in The Hague Prior to Their Testimony » (ICC-01/04-01/07-2709-
Conf), 2 mars 2011, 1CC-01/04-01/07-2754-Red.

662 ICC-01/04-01/07-2755-Red, Décision sur la requéte de la Défense de Germain Katanga aux fins
d'étre autorisée a rencontrer des témoins a La Haye (article 64-6-f du Statut), 4 March 2011.

%3 This information is based on the author’s own participation.
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Contact between the parties and their witnesses in The Hague has been allowed on an
exceptional basis. For instance, in Lubanga such contact was allowed when new
evidence was disclosed.®® In addition, the Chamber authorised the defence to be in
contact with its witness in The Hague on two occasions when the witness had brought
new material. The Chamber reasoned that this contact would save time which would
otherwise have to be spent in the courtroom to discover its content and eventual

relevance.®®

In Katanga & Ngudjolo, contact was allowed between the Prosecution and a witness
after completion of his testimony but before the end of the presentation of all
evidence. The VWU had terminated the witness’s participation in the witness
protection program. The Prosecution was granted an opportunity to discuss alternative
protective measures with the witness if so required.®®® In addition, contact was
allowed in the presence of a jurist from the Registry when an interview given by a
defence witness was published on the internet while the witness was already in The
Hague. In this interview, which was entirely new to the defence, the witness
incriminated the accused in whose favour he was about to give evidence. The defence
was granted an opportunity to ask the witness about this interview and consider

whether it should still call him in light of the new incriminating information.®®”

Thus, on a case-to-case evaluation, Chambers may authorise contact in the presence
of the Registry, but in most circumstances, contact is prohibited. This has generally
been perceived as an improvement to the ICTY and ICTR practice. Prohibition of
contact is considered to be fairer to the defendant who has a right to know the

864 |CC-01/04-01/06-T-239-Red-ENG CT2 WT 02-02-2010 1-55 EA T, pp. 6-7. See pp. 1-7 for the
complete debate.

865 |CC-01/04-01/06-T-280-Red-ENG WT 05-05-2010 (11/05/10), pp. 12-13; 1CC-01/04-01/06-T-284-
Red-ENG WT 11-05-2010, pp. 21-24.

%85 puplic Version publique expurgée de la Décision relative a la requéte du Bureau du Procureur aux
fins de communiquer avec le témoin P-250 (ICC-01/04-01/07-2711-Conf, 18 février 2011), ICC-01/04-
01/07-2711-Red, 10 mars 2011.

%7 The journalist from Congolese newspaper Milene Info Plus who claimed he had conducted this
interview with the witness before his departure to The Hague later stated both to the prosecution and
defence that the content of the article did not reflect the conversation he had with the witness, in
particular in relation to the allegations made against Katanga. The witness himself denied that the
interview even took place. Eventually, the witness was called and the parties and participants agreed
not to ask questions about the interview. See: 1CC-01/04-01/07-T-249, 18 April 2011, p 3-19; ICC-
01/04-01/07-T-250, 19 April 2011; ICC-01/04-01/07-T-251, 20 April 2011; ICC-01/04-01/07-T-252,
21 April 2011.
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allegations against him in advance of the trial. Such prohibition of contact has,
however, not prevented the witnesses from raising new allegations. Instead of raising

them to the prosecution before trial, they now raise them in court directly.®®®

Thus, the defence is caught by surprise even more than when such allegations are
disclosed to it a few days before commencement of the testimony. Prohibition of
contact also hampers significantly the investigations of both parties, as indicated
above. The defence is more affected by it because they have more budgetary
limitations to travel back and forth to the location of the witnesses. Thus, the
prohibition of contact further undermines the equality of arms between the parties and

should ideally be reconsidered.

Academics and practitioners have similarly argued in favor of the adoption of witness
proofing at the ICC. In their view, witness proofing will encourage both the fairness
and the expeditiousness of trial proceedings at the 1CC.%*° They have also underlined
its “capacity to adduce more evidence for consideration at trial,” and the eventual
“detrimental effects to the truth-seeking process of prohibiting proofing: probative
evidence lost or distorted by the surprise — to both parties — inherent in sudden witness

box revelations.” Witness proofing, it has been argued,

[...] as it has been developed, practised, and endorsed at the
international criminal tribunals — appears to be a better modality for
enhancing the efficiency, integrity, and legitimacy of the truth-seeking
process than does the prohibition of proofing.®”

Lack of State Cooperation

In order to establish a record of the crimes committed and the causes of the conflict,

international criminal courts depend on expert and factual witnesses as well as

668 See, for instance, P-161 in the Katanga & Ngudjolo case who incriminated Katanga for the first
time in the course of his testimony from 26 February until 15 March 2010, ICC-01/04-01/07-T-109 —
ICC-01/04-01/07-T-116 (starting from T-109). Similarly, witness P-159 gave evidence against Katanga
for the first time during his testimony from 17 March 2010 until 29 March 2010 (1CC-01/04-01/07-T-
118 - ICC-01/04-01/07-T-125 (starting from T-119).

%9 \Witness Proofing at the International Criminal Court, American University Washington College of
Law, War Crimes Research Office — ICC — Legal Analysis and Education Project, July 2009, p. 25.

670 R, Karemaker, B. Taylor and T. Pittman: Witness Proofing in International Criminal Tribunals: A
Critical Analysis of Widening Procedural Divergence, Leiden Journal of International Law, 21 (2008),
pp. 683-698, in particular pp. 694 and 698.
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documentation from governments, the UN and NGOs operational within the territory
under investigation. To establish that the accused was involved directly or indirectly
in the crimes charged, international criminal courts and tribunals tend to rely heavily
on factual witnesses. To establish the context of a conflict and the crime base, they

tend to rely on expert evidence and reports from governments, the UN and NGOs.

It has already been noted that the international tribunals and court are dependent on
the cooperation of the authorities of the crime-base State for conducting any onsite
operations.®™ The lack of State apparatus and enforcement mechanisms significantly
affect the efficiency of the investigations conducted by the parties, as well as the

ability of the judges to verify the reliability of the information.

The ad hoc tribunals have faced significant difficulties despite their primary
jurisdiction and their chapter VII mandate with the result that they have some powers
to put pressure on States to cooperate. The ICC has no such powers but is fully
dependent on voluntary state cooperation resulting in very limited powers to

pressurise States to provide cooperation.®’

The parties require the assistance of the government for various matters. First of all,
the State must allow the parties into the country. Rwanda has often threatened to close
its borders.673 This is a problem in Sudan for both parties, neither of which has been
granted access to Sudan despite ongoing post confirmation proceedings against
Abdallah Banda and Saleh Jerbo, two opposition rebels.¢74 This has led the defence
for these accused to request for a stay of the proceedings. It argued that it is
impossible to prepare an effective defence for the accused due to the ongoing

insecurity in Darfur and the inability of both the defence and the Prosecution to enter

67! See section “Structure and Capacity Limitations’.

672 As Carla Del Ponte pointed out, despite the legal obligation on States to cooperate, this is not
always enforceable in reality. Carla Del Ponte calls this lack of political independence the greatest
weakness of international criminal justice. See the Geneva Conference, supra note 173.

873 As explained by James Stewart in a personal interview conducted in Arusha, Tanzania, 8 October
2004, the Rwandan government refused co-operation after Carla Del Ponte expressed her
determination to investigate RPF crimes. The Prosecution was not allowed in for several months. This
was confirmed by Carla Del Ponte herself at the See the Geneva Conference, supra note 173.

874 (1CC-02/05-03/09) Banda is the Commander-in-Chief of the Justice and Equality Movement (JEM)
Collective-Leadership, one of the components of the United Resistance Front. Jerbo is the Chief-of-
Staff of the Sudan Liberation Movement/Army. They are tried jointly. There are also outstanding arrest
warrants against Omar al-Bashir, Ahmed Haroun and Ali Kushayb.
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the country despite the defence’s best efforts to visit Sudan. In addition, the defence
stated it was severely restricted in obtaining evidence because a Government authority
announced a public death threat against anyone who would cooperate with the ICC.675
This has resulted in severe restrictions on the ability of the defence to secure
evidence, access documents and ensure the safety of witnesses even when they are
contacted by phone. Accordingly, the defence considered that the Chamber should
order a stay since guarantees of a fair trial cannot be met in these circumstances.¢76
This is a valid argument, not merely because a minimum condition for having
international trials is that the crimes can be adequately investigated. The outcome of

this request is still pending.

Once in the country, the parties depend on the government for the collection of
documents in the hands of the State. They also need the government’s authorisation to
meet and interview potential witnesses in an official function, prisoners or other
potential witnesses under government control. The parties also rely on the cooperation
of local authorities for the calling of witnesses. In this regard, the prosecution has a
clear advantage over the defence. As an organ of the court, it has more means to
enforce cooperation on the government and often enters into a cooperation agreement

with the government.

Yet, this can be problematic because, the more the powers of the Prosecutor are
restrained, the greater the dangers that « selective justice » may occur.6?7 Indeed, the
Prosecutor’s dependency on State cooperation makes it very difficult to investigate
the conduct of persons with links to the government. In the event that the Prosecution
shows a suspicion towards any such persons, the government may try to manipulate
the investigations, refuse cooperation or otherwise frustrate the work of the

Prosecution.678 Prosecutors have admitted that these limitations have forced them to

675 1CC-02/05-01/07-48-Red, paras. 33-36. In this filing, Salah Gosh, the Sudanese Director of
Intelligence, is quoted as saying on 22 February 2009 that “anyone who attempts to put up his hands to
execute [ICC] plans we will cut off his hands, head and parts because it is a non-negotiable issue”.

676 See 1CC-02/05-03/09-274 06-01-2012, Defence Request for a Temporary Stay of Proceedings.

877 Richard J. Goldstone & Nicole Fritz: “In the Interests of Justice” and Independent Referral: The
ICC Prosecutor’s Unprecedented Powers, in 13 Leiden Journal of International Law 655-667 (2000)
658 [hereinafter ‘Goldstone & Fritz, “In the Interests of Justice” and Independent Referral’].

578 | . Arbour & M. Bergsmo, Conspicuous Absence of Jurisdictional Overreach, 1 International Law
Forum du droit international 13 (1999), at 18.
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compromise their investigative focus.6”® As one Prosecutor put it, it is an illusion to
think that international courts and tribunals can be independent from domestic or

international political authorities.680

Politically motivated Investigations

ICTR
Political factors have clearly come into play in determining the Prosecutor’s

investigative focus in Rwanda. The crimes committed by the RPF guerrillas, who now
constitute the Government of Rwanda, have barely been investigated, and nobody
from the RPF side has been prosecuted. As a result, all of the approximately 100
individuals who have been arrested and indicted at the ICTR are of Hutu ethnicity. All
are associated with the old regime. While there is little doubt that the large majority of
killers during the events of April to July 1994 were Hutus, and that a large number of
the victims were Tutsi, it is near universally acknowledged that the RPF also
committed atrocities and were responsible for unlawful killings on a large scale.®®!
The UN Commissioner for Refugees estimates that the RPF killed between 25,000

and 45,000 civilians in 1994,52

Prosecutors in the ICTR have admitted that political considerations have played a role
in selecting alleged perpetrators to be brought before the tribunal. Carla Del Ponte,
former chief prosecutor at the ICTY and ICTR, who lost her position at the ICTR
when she opened investigations against the RPF, has acknowledged that politics
controls international justice.®®® The frequent difficulties with the Rwandan

679 Carla Del Ponte made observations to that effect at the Geneva Conference, supra note 173. Del
Ponte has personally experienced a tendency of the Rwandan government to seek to manipulate the
ICTR fact-finding process. She also admitted that this had a real impact on the investigations.

%80 See Muna’s observations at the Geneva Conference, supra note 173.

%81 This was the primary reason why, in 2005, Professor Reyntjens publicly denounced his cooperation
with the ICTR after six months of full-time assistance and several years of part-time assistance. See
personal interview with Professor Reyntjens, Antwerpen, 20 December 2004. See also Letter to the
Prosecutor of the International Criminal Tribunal for Rwanda Regarding the Prosecution of RPF
Crimes from Human Rights Watch, 26 May, 2009, http://www.hrw.org/node/83536.

%82 Cited in: Human Rights Watch, Unfinished Business — Closing Gaps in the Selection of ICC Cases,
1 Sept 2011 published at: http://www.scribd.com/doc/65101796/HRW-Unfinished-Business-Closing-
Gaps-in-the-Selection-of-ICC-Cases, pages 5-6. See also: L. Haskell and L. Waldorf, The Impunity
Gap of the International Criminal Tribunal for Rwanda: Causes and Consequences, Hastings
International and Comparative Law Review, vol. 34 (2011), pp. 70-76.

%83 Resolution 1503 UN Doc S/RES/1503 — splitting ICTY / ICTR Prosecutor on request of Rwandan
Government with threats of no cooperation. See also Del Ponte’s submissions at the Geneva
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Government whenever there is a discussion on indicting members of the RPF has led

the Prosecutor’s Office to decide against issuing such indictments.®®*

Many commentators equate this one-sided justice with victor’s justice because those
who won the war have escaped prosecution and dictate who is prosecuted and who is
not before the ICTR. In their view, as long as only one side is being targeted for
prosecution, any efforts to reconcile the different ethnic groups have been frustrated.
This has also given credibility to the revisionist and negationist theories, which have
further decreased any chance of reconciliation. Whilst one cannot escape certain
political pressure, giving in too much to such pressure may undermine all of the

objectives international courts and tribunals have set out to achieve.®®

ICTY
In the ICTY, however, the Prosecution adopted a very different strategy. It took a

tough approach to uncooperative governments. It did not bend to pressure from the
Yugoslav authorities, but rather pressured them into cooperation with significant
political and financial bargains.¢8 Initially, the ICTY investigators had a rough time

in acquiring access to certain crime-base areas and crucial witnesses, particularly in

Conference, supra note 173. After she was replaced by Justice Hassan B. Jallow, the current ICTR
Prosecutor, the investigations discontinued. At the same conference, Muna, one of the ICTR
prosecutors, calls it an illusion to think that any decision can be taken without the approval of the
political authorities and admits that this undermines what they can do effectively for reconciliation
purposes.

%% This has been the main subject of the Geneva Conference, supra note 173. During two days and a
half, prosecutors, judges, defence counsel, experts, Rwandan interpreters, journalists and others
concerned in the story of Rwanda have debated the question as to why the RPF was not prosecuted and
whether this should be, or should have been done. The general view is that the ICTR’s failure to have
prosecuted anyone linked to the current regime was clearly politically motivated and amounts to its
greatest weakness.

%5 See particularly the critical remarks of Belgian investigative judge, Mr. Van Der Meersch, Mr.
Degni-Ségui, Nsengimana, Sorel and Guichaou, highlighting that, not only reconciliation efforts are
undermined by one-sided justice, but also the truth-finding function of the tribunal. See the Geneva
Conference, supra note 173. Another problem is that the ICTR jurisdiction exclusively deals with
crimes committed in 1994. See also: Cryer, Prosecuting International Crimes, supra note 223, 109-
210; Chuter, War Crimes, supra note 75, 93, 138-139, 189-200, 220-221; Payam Akhavan: Justice and
Reconciliation in the Great Lakes Region of Africa: The Contribution of the International Criminal
Tribunal for Rwanda (1997) 7 DjCIL 325, 328; Paciocco, Defending Rwandans Before the ICTR,
supra note 190; Human Rights Watch, Unfinished Business, supra note 682, 5-6.

%8¢ p_ | opez-Terres (Chief of Investigations ICTY): Arrest and transfer of indictees. The experience of
the ICTY, 15 December 2006. Paper presented at the ICC Office of the Prosecutor, 15 December 2006.
On file with the author. See also: Carla Del Ponte & Chuck Sudetic: Madame Prosecutor:
Confrontations with Humanity’s Worst Criminals and the Culture of Impunity, Other Press 2009
(original version in Italian 2008).
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the Republika Srpska within Bosnia and Herzegovina.®®” However, with time and
persistence, they eventually managed to investigate the bulk of the most significant
crimes committed by all sides, including Serbs, Croats and Muslim throughout the
former Yugoslavia.®88 More specifically, the Prosecution investigators conducted
their main investigations in Croatia between 1991 and 1995; in Bosnia and
Herzegovina between 1992 and 1995; in Kosovo between 1998 and 1999; and in
Macedonia between May and August 2001.68° Accordingly, it appears that the ICTY
Prosecutor’s approach worked well. Human Rights Watch observes that the fact that
the ICTY has investigated crimes committed by all sides in the Yugoslav conflict

“stands as a record against claims that it was biased against one particular group”.6%

There is still criticism. The ICTY Prosecutor has for instance been criticised for
seeking to prosecute all sides at all costs and irrespective of the evidence.®®* The fact
that many of the prosecutions of members of the Muslim community have led to
acquittals may prove that there is some value in this criticism.®92 Prosecutions should
be based on the evidence available, not on any pre-determination to prosecute all

sides.

The ICTY Prosecutor was also criticised for failing to prosecute anyone from NATO
for war crimes committed in the course of the bombing of Kosovo and Serbia in 1999.

It has been alleged that this decision was based on political, rather than legal

%87 1hid.

%8 There has even been a case against two citizens of Macedonia for crimes committed against ethnic
Albanians. This case concerned two accused: Ljube Boskoski and Johan Taréulovski. Ljube Boskoski
was acquitted and Johan Tarculovski was sentenced to 12 years. See Judgement of 10 July 2008, IT-
04-82-T.

%89 |bid. The ICTY had jurisdiction over crimes committed in Macedonia and Kosovo because of its
open-ended mandate, unlike the ICTR, which is limited to crimes committed in 1994. See also: Cryer,
Prosecuting International Crimes, supra note 223, 209.

%% HRW, Unfinished Business, supra note 682, 5.

% Cryer, Prosecuting International Crimes, supra note 223, 211-212. Defence counsel John Jones
clearly shares this criticism of ‘evenhandedness’, which he expressed at a seminar on international
justice “Between Impunity and Show Trials”, held on 4 February 2012 at Garden Court Chambers.

%92 For instance, out of six KLA members who were on trial in the ICTY, only two were convicted
(Haradin Bala, Lahi Brahimaj), but the more important defendants (Ramush Haradinaj, Fatmir Limaj)
were acquitted. However, on 19 July 2010, a partial re-trial was ordered for all three defendants in the
case of Haradinaj (Appeals Chamber Judgement, IT-04-84-A). Naser Ori¢, a Muslim commander in
Bosnia, was acquitted on appeal (Appeals Chamber Judgement of 3 July 2008, 1T-03-68-A. Enver
Hadzihasanovic & Amir Kabura, both in the Bosnian army, received low sentences; on appeal, Kubura
received 2 years and Hadzihasanovic 3,5 years (Appeals Chamber Judgement of 22 April 2008, 1T-01-
47-A).
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reasons.®® However, as one ICTY Prosecutor, Blewitt, rightly noted, NATO could
not have been prosecuted before the ICTY, because it only deals with crimes
committed by individuals. No specific war crimes committed by individuals had been
identified. If NATO can be blamed for launching an illegitimate war, that in itself
does not lead to criminal liability under the ICTY Statute, as it is not one of the

recognised crimes under the jurisdiction of the ICTY.6%4

Criticism is unavoidable in any situation where a Prosecutor can only investigate a
handful of the totality of the crimes. Selectivity is a necessary ingredient of
international justice. On the whole, however, the ICTY Prosecutor’s selection policy
has been balanced and fair to victims and perpetrators of all ethnic groups.

Icc
At the ICC, politics also appear to have influenced Prosecutorial choices.®® This has

led to similar scenarios as in Rwanda, namely that the crimes committed by one side
of the conflict are investigated, whilst the crimes committed by the other side are
not.%% According to Human Rights Watch, this one-sided justice can be perceived as
“victor’s justice”, undermining the perceptions of independence and impartiality.®%7
As was suggested in Part I, for a successful truth-ascertaining exercise with a
potentially positive impact on reconciliation, it is important to look into the
sufferings, and crimes committed by all sides.®®® This should be done even if
“politically inconvenient or otherwise difficult”.® If not, the ICC may loose
legitimacy in the eyes of the affected communities who are all too aware of violations
committed by various parties. Therefore, Human Rights Watch has a point when it

states that it is “essential for the credibility of the ICC in its delivery of meaningful

893 Chuter, War Crimes, supra note 75, 189-200; Cryer, Prosecuting International Crimes, supra note
223, 216-220.

8% Blewitt, The International Criminal Tribunals, supra note 76, 145, 149.

695 W. Schabas, Prosecutorial Discretion v. Judicial Activism at the International Criminal Court, 6
JICJ (2009) 731, 753; W. Schabas, Complementarity in Practice: Some Uncomplimentary Thoughts, 19
Criminal Law Forum (2009), 5, at 33.

6% May & Hoskins, International Criminal Law, supra note 57, 219, 242.

7 HRW, Unfinished Business, supra note 682, 2, 5.

5% See above, section ‘Relativism versus Radicalism’.

899 HRW, Unfinished Business, supra note 682, 5.
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justice that it act impartially and be seen to be doing so.”700

The Prosecutor can initiate investigations proprio motu on the basis on information received from
individuals or organizations. He can also initiate investigations on the basis of a referral from any State Party
or from the United Nations Security Council.70 Until today; 14 cases in 7 situations have been brought
before the ICC. Three of the situations are self-referrals by the territorial States (Uganda, the Democratic
Republic of Congo (“DRC”) and the Central African Republic (“CAR”). Two situations have been referred
to the ICC by the Security Council (Darfur and Libya).”92 Two situations have been opened by the
Prosecutor proprio motu after having been authorized by the Pre-Trial Chamber to do so (Kenya on 31
March 2010 and Céte d’Ivoire on 3 October 2011).703

DRC
In the first ICC situation, the Democratic Republic of Congo (“DRC”), opened on 23
June 2004, it appears that no investigations have been conducted in respect of crimes
allegedly committed by persons on the side of the DRC government. This choice has
been made notwithstanding the numerous allegations made in respect of its
involvement in the war in Ituri, the eastern part of DRC.74 This conflict zone is
subject to the Prosecution’s investigation in other DRC cases (Lubanga and Katanga
& Ngudjolo). In the Katanga & Ngudjolo case, even specific individuals in the current
DRC Government and army have been identified as having played a role in the crimes

charged against Katanga and Ngudjolo.”0

"% bid, 5.

% Articles 14 and 15 of the Rome Statute.

792 Darfour : Resolution 1593, 31 March 2005 Libya : Resolution 1970, 26 February 2011

793 See: http://www.icc-cpi.int/Menus/ICC/Situations+and+Cases/

704 See, for instance, the opening of the Lubanga trial when the defence made the following submission
(which was not broadcasted in DRC): “The Prosecutor announces proudly this trial, that this trial is the
trial of the child soldiers, but who gave -- who scandalously gave justification to that criminal practice?
Who has given awful prestige to the Great Lakes region of Africa and to these children taken up in
war? Laurent-Desire Kabila who had an army of kadogo. Who was the commander of operations of
that shameful army, that army of children? His son, Joseph Kabila, today at the head of the country.
And what is more, which is the army that at this very point in time is enlisting and sending on the hills
of the Kivus child soldiers? The armed forces of President Joseph Kabila, the army of he who delivered
to you Thomas Lubanga, Madam Prosecutor. And we want to make -- and you want to make of
Thomas Lubanga the emblematic criminal of events which are not of his making and for which those
who bear the greatest responsibility are not being prosecuted, and that is why instead of making or
rising to the challenge of the international criminal justice a major injustice is being created. That is
the nature of the first case brought before the International Criminal Court.” (See 1CC-01/04-01/06-T-
109-ENG WT 27-01-2009, pages 31-32).

7% See in particular the testimonies of Pitchu Iribi DRC-D02-P-0228, ICC-01/04-01/07-T-249 — 1CC-
01/04-01/07-T-253, in particular: ICC-01/04-01/07-T-252, 21-04-2011, page 65-67; as well as Ndjabu
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There are also suspicions that the ICC Prosecution protects the Rwandan regime
rendering it immune from prosecution for any crimes in the Kivu provinces of the
DRC allegedly committed by Rwandan armed groups or Congolese armed groups in
collaboration with Rwanda. The ICC Prosecution maintains close contacts with the
Rwandan Government. For instance, the deputy Prosecutor attended President

Kagame’s inauguration as President on 5 September 2011.706

Having just returned from Kigali, in the Katanga & Ngudjolo case, the Prosecutor
opened the case with the 1994 Rwandan genocide:707 “At the root of the Congo wars
is the genocide in Rwanda” he said while inflating the number of people who were
exterminated in Rwanda within three months to one million fifty thousand.”08 It is
unclear where he derived this number from because it is significantly higher than the
number of victims acknowledged by the ICTR or any Rwandan expert.”% He then
went on to explain that some of the génocidaires from Rwanda had escaped to
neighboring Congo. Their regrouping in DRC had been a crucial factor in triggering
the two Congo wars. According to the Prosecutor, “[tlhe Bogoro attack is the
consequence of the national and international failures to prevent and control such

massive crimes”.710

The Rwandan genocide has, however, no relevance in respect to the Katanga &
Ngudjolo case. Those Rwandans who regrouped operated from a different area. Thus,
this opening created the impression that the Prosecution was putting on a show to

please the Rwandan Government. It also gave the impression that the Prosecutor has

Ngabu (ICC-01/04-01/07-T-242-Red-ENG WT 30-03-2011, pages 55-59; ICC-01/04-01/07-T-244-
ENG CT WT 06-04-2011, pages 55-57) directly implicating Mbusa Nyamwisi, currently Minister of
Sport in the DRC government, Bovic Bolanga, former commissioner for the interior in Mbusa’s
government, the RCD-K/ML, Colonel Aguru, the RCD-KML and Kinshasa in training and providing
weapons and other logistics to the militia with the specific purpose of attacking Bogoro and Bunia. See
also HRW, Unfinished Business, supra note 682, 12-16.

% o1p Weekly Briefing, 31 August — 6 September — Issue 53, published at: http://www.icc-
cpi.int/Menus/ICC/Structure+of+the+Court/Office+of+the+Prosecutor/

7 |CC-01/04-01/07-T-80-ENG ET WT 24-11-2009 55/73 NB T, 22-26

"% |bid, 22. Until today, the exact number of deaths in

" Until today, the exact number of deaths in Rwanda has not been established, but estimations are
made between half a million and a million. See, for instance:
http://fr.hirondellenews.com/content/view/10504/26/, 8 February 2002 (the Kigali government has
counted 1074017 deaths, but in fact, only 934218 victims have been identified with certainty).
01CC-01/04-01/07-T-80-ENG ET WT 24-11-2009 55/73 NB T, 22. Similar observations were made
by the Deputy Prosecutor at pages 26-27.
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adopted a biased view on historical events which led to the Congo wars. The causes

of the Congo wars are not established historical facts, but are in dispute.”11

The Prosecutor made no mention of the fact that, according to the UN draft report, the
APR together with the Alliance des Forces Démocratiques pour la Libération du
Congo (*AFDL’) and the Forces Armées Burundaises (‘FAB’) committed serious
violations of human rights and international humanitarian law against Hutu refugees
in DRC between March 1993 and June 2003.712 Given the targeted, indiscriminate
and systematic nature of the massacres of the Hutu ethnic group, whose victims
included women, children, elderly and sick people, and given the systematic use of
barriers to facilitate the elimination of the Hutu population, the report asserts that, if
they were proven beyond reasonable doubt before a competent court, “they could be

classified as crimes of genocide”.713

Most of these allegations relate to a period which falls neither under the jurisdiction
of the ICTR, nor of the ICC. However, if the Prosecutor chooses to give a historical
narrative, it is unfortunate if he addresses one side of the story only. Even in the

period under the jurisdiction of the ICC, allegations have been made against the

1 see for instance: T. Turner, The Congo Wars, Conflict, Myth & Reality (Zed Books Ltd, 2007). See
also: HRW, Ituri Covered in Blood: Ethnically Targeted Violence in Northeastern DR Congo, 7 July
2003, available at <http://www.hrw.org/reports/2003/ituri0703/>, last accessed January 2012; HRW,
Unfinished Business, supra note 682.

2 Democratic Republic of the Congo, 1993-2003 Report of the Mapping Exercise documenting the
most serious violations of human rights and international humanitarian law committed within the
territory of the Democratic Republic of the Congo between March 1993 and June 2003, June 2010
(hereinafter ‘UN Draft Report’), pages 74-111, in file with the author. This report was leaked to the
French journal ‘Le Monde’, which published the information on 26 August 2010 (Christophe Chatelot
and Philippe Bolopion: L'ONU ne veut pas laisser impunis dix ans de massacre au Congo RDC, Le
Monde 26 August 2010, at: http://abonnes.lemonde.fr/). The Rwandan government reacted strongly to
the allegations in this UN draft report, refuting all of them and threatening to withdraw all Rwandan
soldiers employed for UN peace keeping missions in Africa. See Christophe Chatelot and Philippe
Bolopion: L'ONU ne veut pas laisser impunis dix ans de massacre au Congo RDC, Le Monde 26
August 2010, at: http://abonnes.lemonde.fr/. See also: http://rnanews.com/politics/4080-statement-by-
the-government-of-rwanda-on-leaked-draft-un-report-on-drc-

3 UN Draft Report, paras. 513-518. The UN Draft Report also refers to a joint mission authorized by
the Commission on Human Rights which, in July 1997, reported to the General Assembly that some of
the alleged massacres of Hutu refugees in DRC “could constitute acts of genocide”. See Report of the
joint mission charged with investigating the allegations of massacres and other human rights violations
taking place in eastern Zaire (now the DRC) since September 1996 (A/51/942), para. 80). In 1998,
another mission sent by the Secretary-General also reported on the systematic nature of the massacres
committed against the Hutu refugees in DRC, including, and demanded further investigation to
determine whether these massacres constituted genocide (511-512). See Report of the Investigative
Team of the Secretary-General (S/1998/581), appendix, paras. 95-96. See further UN Draft Report
paras. 510-512.
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Rwandan government for financing, training and otherwise supporting armed militia
groups in the Kivu provinces, which were allegedly implicated in committing war
crimes and crimes against humanity.”14 However, the Prosecution’s investigations
appear to focus merely on crimes committed by the Forces Démocratiques pour la
Liberation du Rwanda ("FDLR"), the main current opposing army to the Rwandan
regime. It is a splinter group of Armée de Libération du Rwanda ("ALIR"), which
succeeded the earlier armed group called Rassemblement pour le retour des Réfugiés
Rwandais. The initial group was established in 1995 to re-conquer Rwanda and
overthrow the Rwandan regime. It mainly consists of Rwandan soldiers from the
former Rwandan army (Force Armée Rwandaise (“FAR”) and interahamwe who fled
from Rwanda to North and South Kivu in 1994 after losing the war against the
Rwandan Patriotic Front (“RPF”) led by Paul Kagame, the current President of

Rwanda.715

The FDLR is alleged to be responsible for multiple atrocities in DRC. The
Prosecution alleges that, in January 2009, the FDLR launched a campaign “aimed at
attacking the civilian population and creating a “humanitarian catastrophe” in the
Kivu provinces of DRC, in order to draw the world’s attention to the FDLR’s political
demands”.”™® The extent to which this allegation is accurate has not yet been
established. Witnesses typically identified FDLR soldiers by the fact that they spoke
Kinyarwanda. However, in light of the fact that many other Kinyarwanda-speaking
armed groups were operational in the same area, the alleged crimes or part thereof
could have been carried out by other armed groups.”*’

More surprising, however, is that the Prosecution charged Mbarushimana for these

™4 This was even acknowledged by the ICC Deputy Prosecutor, yet without any condemnation. See:
ICC-01/04-01/07-T-80-ENG ET WT 24-11-2009 55/73 NB T, 26-27. See also: HRW, lturi Covered in
Blood: Ethnically Targeted Violence in Northeastern DR Congo, 7 July 2003, available at
<http://www.hrw.org/reports/2003/ituri0703/>, last accessed January 2012, 5-19; Unfinished Business,
9.

5 Rwanda: Arming the perpetrators of the genocide, Amnesty International, June 1995. See also:
Prosecutor v. Mbarushimana, Decision on the confirmation of charges, ICC-01/04-01/10-465-Red, 16
December 2011, paras. 2-4.

16 |CC-01/04-01/10-465-Red, 16 December 2011, para. 6.

7 gee: p, Clark, Identification of Armed Groups in North and South Kivu, Democratic Republic of
Congo, Expert Report in the case of Mbarushimana (for the Defence), DRC-D06-0001-0012. See also
ibid, paras. 78, 117, 120, 136 where the Chamber found that certain crimes could not conclusively be
attributed to the FDLR. The Chamber held that the evidence was too thin and speculative to be relied
on to establish substantial grounds to believe that the FDLR was responsible for those crimes.
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crimes, although he was in Paris, far remote from the crime base, during the entire
period covering the charges. The Prosecution describes his role in the alleged FDLR
crimes as follows: “On the one hand, whilst having full knowledge of the attacks
perpetrated by the FDLR against the civilian population, he issued several press
releases on behalf of the organisation in the aftermath of operations, systematically
denying any responsibility of the group. On the other hand, he engaged in
international peace talks and negotiations, shrewdly portraying the FDLR as an actor

seeking peace and stability in the Kivu area”.”*®

In the main, Mbarushimana’s post facto press releases deny the involvement of the
FDLR in alleged crimes and demand international investigations into these crimes. At
no time is Mbarushimana alleged to have ordered, incited or instigated the crimes.
Nor is it suggested that he had power to exercise authority over FDLR soldiers.”
Thus, in fact, all he can be blamed for is being the Executive Secretary of the FDLR.
However, even if the FDLR can legitimately be described as a criminal organisation,
membership therein is insufficient to trigger liability under the ICC Statute. No
wonder, therefore, that the Pre-Trial Chamber by majority held that Mbarushimana
“did not provide any contribution to the commission of such crimes, even less a

“significant" one”.”"%

Instead, the Prosecution could have charged one of the FDLR commanders present in
the DRC. Therefore, one cannot help to wonder whether, in charging Mbarushimana,
an outspoken enemy of the current Rwandan regime, the Prosecution was led by
political more than legal motives. Alternatively, it is a sign of inefficient and

inadequate investigations.

Further prosecution investigations are being carried out in the Kivu provinces. It
appears that these investigations continue to be focused exclusively on the FDLR, and
not on any Rwandan or Congolese armed group linked to the current Rwandan

regime.”*

8 Document Containing the Charges (DCC), paras 119-120; 1CC-01/04-01/10-465-Red, 16 December
2011, para. 8.

™9 |CC-01/04-01/10-465-Red, 16 December 2011, para. 297.

720 |CC-01/04-01/10-465-Red, 16 December 2011, para. 292.

72! See also HRW, Unfinished Business, supra note 682, 9, 16-18.
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Uganda
The second situation was opened in Uganda on 29 July 2004. In January 2004, the
Ugandan government had already referred its country to the ICC Prosecutor. On 29
January 2004, Uganda’s President Museveni and the ICC Prosecutor held a press
conference together in London to announce publicly that the ICC Prosecutor would
look into the situation in Northern Uganda.”22 These ICC investigations eventually led
to the arrest warrants of 5 members of the Lord Resistance Army (“LRA”), one of
whom is confirmed dead.”>> From the beginning, the Prosecutor indicated that he
would also investigate allegations against the Ugandan People’s Defence Force
(“UPDF”), the Government army which had been involved in an armed struggle with
the LRA in Northern Uganda. However, today, eight years later, there is no sign that
the Prosecutor ever scrutinized the conduct of UPDF soldiers. Failing to assess the
criminal liability, if any, of the Government’s side in the conflict has undermined the

credibility of the ICC in the eyes of the affected communities in Northern Uganda.724

Central African Republic
Bemba’s case is similarly surprising. At the time of his arrest by the ICC, Bemba was
a powerful political figurehead in DRC and came second in the presidential elections
in DRC held in 2006. He is the most feared enemy of the current President in the
DRC, President Kabila, whose popularity and power have significantly weakened
over the last few years. NGOs have made many allegations against Mr. Bemba and
his group. Yet, Mr. Bemba has been charged with one attack only, which was
launched not in DRC but in CAR. This has raised suspicion as to whether the choice
of charges, as well as the choice of the suspect was not politically motivated. Those in
support of Bemba were of the view that President Kabila was behind his arrest, as he

constituted a political threat against him.725 Others have raised a question mark as to

"22http://lwww.iccepi.int/menus/icc/press%20and%20media/press%20releases/2004/president%200f%2
Ouganda%20refers%20situation%20concerning%20the%20lord_s%20resistance%20army%20 _lIra_%?2
0t0%20the%20icc?lan=en-GB.
2% Decision to terminate the Proceedings against Raska Lukwiya, 11 July 2007, ICC-02/04-01/05-248.
724 Allen, Trial Justice, supra note 582, 99-102; HRW, Unfinished Business, supra note 682, 23-29;
M. El Zeidy, The Ugandan Government Triggers the First Test of the Complementarity Principle: An
Assessment of the First State’s Party Referral to the ICC; Adam Branch: Uganda’s Civil War and the
Politics of ICC Intervention, 21(2) Ethics & International Affairs (2007) 179-198.

Jacques Mbokani:  ‘Jean-Pierre  Bemba, victime d'un procés politique?’ at:
http://jeanpierrebemba.org/complot_politique_jBokani.pdf. See also: William W. Burke-White:
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why Bemba has not been charged for crimes allegedly committed by his armed group
in the DRC conflict.72¢

In addition, he is clearly not the only one responsible for crimes committed in CAR.
Yet, the Prosecutor has not initiated any investigations into crimes other than those
allegedly committed by Bemba’s armed group, the Mouvement de Libération du
Congo (“MLC”). Initially, the Prosecutor alleged that Bemba had sent the MLC to
CAR on the request of Ange-Félix Patassé, President of the CAR to resist a ‘coup
d’Etat’ led by General Frangois Bozizé. The MLC soldiers allegedly raped, pillaged
and murdered anyone opposing them in the period between October 2002 and March
2003. Bemba was initially charged under the common plan liability with President
Patassé as his co-perpetrator.”2” The latter, however, was never charged; nor was his
role in the common plan sufficiently investigated. When asked why Bemba was the
only person prosecuted in the dossier on CAR, the Prosecutor said that he was
considered the main person responsible for the alleged crimes. The Prosecutor added
that, at the beginning, the Prosecution Office thought that Bemba and Patassé were
jointly responsible, but that the evidence has since demonstrated that the soldiers who
committed the crimes were those under Bemba’s responsibility.”28 In a second
confirmation hearing, Bemba’s charges were confirmed under the criminal liability

mode of command responsibility rather than common plan.72°

Complementarity in Practice: The International Criminal Court as Part of a System of Multi-Level
Global Governance in the Democratic Republic of Congo, 18 Leiden Journal of Int. Law 557, at 559
(2005): referring DRC case to ICC has allowed President Kabila to offer a “politically expedient
solution for the Congolese president to deal with potential electoral rivals”.

26 HRW Report ‘Ituri Covered in Blood, Ethnically Targeted Violence in Northeastern DR Congo’, 7
July 2003, at: http://www.hrw.org/reports/2003/ituri0703/ (particularly 36-38); HRW, Unfinished
Business, supra note 682, 31-33; ICC Hearing against Former Vice-President of DR Congo Jean-Pierre
Bemba, 7 January 2009, at:
http://www.hrw.org/en/news/2009/01/07/icc-hearing-against-former-vice-president-dr-congo-jean-
pierre-bemba; Keith Harmon Snow, ‘A People’s History of Congo’s Jean-Pierre Bemba, 18 September
2007, at http://towardfreedom.com/home/content/view/1123/1/; Joe Bavier, ‘Bemba arrest removes
rival to Congo President, 25 May 2008, at: http://www.reuters.com/article/idUSL2550628;
http://www.unhcr.org/refworld/country,,HRW,,BEL,,4843fd4a2,0.html

"2 Decision Adjourning the Hearing pursuant to Article 61(7)(c)(ii) of the Rome, ICC-01/05-01/08-424
15-06-20009.

28 AFP: “Bemba face & ses juges”, published at the internet site of ‘I’hebdomadaire francais Le Point’,
22 November 2010.

72 prosecutor v. Bemba, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the
Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, 1CC-01/05-01/08-424, 15-06-2009,
paras 341-501.
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Kenya
In the Kenya | case, high-up politicians, most notably Ruto, Kenyatta and Muthaura
have been charged. The Prosecutor has targeted both sides that are held responsible
for the post-election violence in Kenya at the end of 2007 until January 2008.
However, the President and Prime Minister are spared. This separation is surprising,
particularly in the case of Ruto, who was of the same party as Prime Minister Odinga
(Orange Democratic Movement “ODM?”). At the time of the events under the ICC’s
jurisdiction, they were working closely together and often seen together in videos and
political rallies.”0 Prosecution witnesses made allegations against Odinga.”?! Yet, the
Prosecution claims not to have evidence against him.732 The result is that two
potential candidates for presidency (Ruto and Kenyatta) cannot participate in Kenya’s

2012 elections.”33

It remains to be seen how the Libyan and Céte d’lvoire situations will evolve. For
now, only the losing sides to the conflicts in Libya and Cote d’Ivoire are facing ICC
charges.

Causes and Consequences of Selective Prosecutions

In light of the above examples, there is at least a valid perception that the ICC
Prosecutor does not act fully independently, or impartially in his investigations. This
goes against the Prosecutor’s statutory obligations of independence and impartiality,
as well as its own stated policy. Pursuant to article 42(1) of the Rome Statute, the
Prosecution “shall not seek or act on instructions from any external source.” In
accordance with the Prosecutor’s policy, the duty of independence “goes beyond
simply not seeking or acting on instructions. It also means that the selection process is
not influenced by the presumed wishes of any external source, nor the importance

of cooperation of any particular party, nor the quality of cooperation provided. The

% For instance: EVD- PT- D12- 00237, ICC-01/09-02/11-T-4-ENG ET WT 21-09-2011, 89-91.

31 Witness 6: 1CC-01/09-01/11-T-12-ENG ET WT 08-09-2011, pages 41-42; ICC-01/09-01/11-353,
Kosgey Confirmation Brief, 24 October 2011, paras. 64-65. See also confirmation hearing, defence
opening : ICC-01/09-01/11-T-5-ENG ET WT 01-09-2011, at 94.

%2 1CC-01/09-01/11-T-12-ENG ET WT 08-09-2011, page 7. During his press conference on 24
January 2012, the Prosecutor repeated that he had no evidence against the top authorities of Kenya.
See: Press Conference held by Ocampo on 24 January 2012 relating to the Pre-Trial Chamber’s
decision on the confirmation of the charges in Kenya I and I, issued on 23 January 2012.

33 As was also pointed out by the Ruto defence: 1CC-01/09-01/11-T-6-Red-ENG WT 02-09-2011, p
146.
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selection process is independent of the cooperation-seeking process.”734

Some have alleged that this has been the result of allowing States to refer a situation
to the ICC, as was done by Uganda, DRC and CAR.735 Schabas, for instance, firmly
believes that self-referrals increase the potential for political manipulation.”36
However, as Robinson points out, political manipulation is not determined by the
trigger mechanism, but is an inherent problem of international criminal justice.”3”
Provided the Prosecutor makes the final decision as to whether a situation should be
opened in a self-referral State based on the admissibility and complementarity criteria
set out in the Statute, it makes little difference which State has referred the situation to
him. Irrespective of who has referred the situation to the ICC, Government members

targeted for prosecution are likely not inclined to cooperate.”38

The consequences of such selective prosecutions can be quite significant, particularly

for the secondary objectives of the ICC. As May and Hoskins state:73°
“How and which cases are selected for prosecution will affect the image of
impartiality of the international community. First, especially in deeply divided
societies where atrocities were committed by members of both sides of a conflict,
solely singling out representatives of one community for prosecution is likely to
erode perception of impartiality among the targeted community. Second, local law
enforcement officials will only serve to entrench, and potentially legitimate, the

practices too often found within transitional contexts.”

734 Office of the Prosecutor, International Criminal Court (OTP), “Criteria for Selection of Situations
and Cases,” draft policy paper, June 2006, pp. 1-2, published at: http://www.icc-
cpi.int/Menus/ICC/Structure+of+the+Court/Office+of+the+Prosecutor/.

% W. Schabas, Prosecutorial Discretion v. Judicial Activism at the International Criminal Court, 6
JICJ (2009) 731, 753; W. Schabas, Complementarity in Practice: Some Uncomplimentary Thoughts, 19
Criminal Law Forum (2009), 5, at 33; Adam Branch: ‘Uganda’s Civil War and the Politics of ICC
Intervention’ 21(2) Ethics & International Affairs (2007) 179-198; A. Cassese, Is the ICC Still Having
Teething Problems?, 4 Journal of International Criminal Justice 434 (2006); M. Arsanjani & W.
Reisman, The Law in-Action of the International Criminal Court, 99 Am Journal International Law 385
(2005), at 386-397.

36 \W. Schabas, Complementarity in Practice: Some Uncomplimentary Thoughts, 19 Criminal Law
Forum (2009), 5, at 16, 22.

8p, Robinson, The Controversy over Territorial State Referrals and Reflections on ICL Discourse, 9
Journal of International Criminal Justice 355 (2011), 355, 368, 369, 377.

738 |_. Arbour & M. Bergsmo, Conspicuous Absence of Jurisdictional Overreach, 1 International Law
Forum du droit international 13 (1999), at 18.

% May & Hoskins, International Criminal Law, supra note 57, 242.
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Whilst acknowledging that the Prosecutor needs to work efficiently with governments
in order to broker any success, it is suggested that he should retain his independence
in selecting suspects. Otherwise, the ICC cannot achieve the goals it has set out to
achieve. As John Bolton stated, a « politically motivated prosecutor targeting, unfairly
or in bad faith, highly sensitive political situations » may destabilise the society and
undermine regional peace and reconciliation efforts.740 If unwelcome prosecutions
result in the closing of borders, as it has in Sudan, then that is the unfortunate price to
pay for independent justice. Through political and economic pressure, as was used by
the ICTY Prosecutor, that may not be a lasting situation. Time will tell. The ICTY

practice demonstrates that patience and persistence can bring results.

Securing Arrests

The next difficulty is to have the identified and charged suspects arrested. This has
been reasonably easy at the ICTR. Most of the suspects had fled Rwanda in 1994 to
neighbouring countries most of which were prepared to arrest the suspects and
transfer them to the ICTR. The only suspect at large remaining is Kabuga who is

alleged to have financed the genocide.741

This has been much more challenging in the ICTY. For many years, the Yugoslav
authorities were unwilling to cooperate and arrest the ICTY indictees especially the
high-level ones. A significant number of arrest warrants were not implemented until a
new rule 59bis was introduced, explicitly allowing peacekeeping forces deployed in
Bosnia-Herzegovina to arrest ICTY indictees. As of 1996, many lower-level indictees
were arrested by NATO forces. However, local NATO commanders were reluctant to
order the arrest of higher-level indictees like Radovan Karadzic and Ratko Mladic.
Consequently, in 2001, the ICTY set up a specialised team to track the whereabouts
of indictees. Its purpose was to provide timely intelligence to governments and
organisations with the power of arrest. The intelligence gathered by this tracking team
has been essential in identifying the hiding places of high-level indictees in Bosnia-

740 30hn Bolton : The Global Prosecutors : Hunting War Criminals in the name of Utopia, 78 Foreign
Affairs 157 (1999), 657-658. Also see : S. Fernandez, de Gurmendi: ‘The Role of the International
Prosecutor’, in R. Lee (Ed.): The International Criminal Court. The Making of the Rome Statute 175, at
181 (1999).

1 prosecutor v. Kabuga, Case No. ICTR-98-44B- Amended Indicment, 1 Octobre 2004, at:
http://www.unictr.org/Portals/0/Case/English/Kabuga/kabuga%20041001.pdf
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Herzegovina and Serbia. Yet, the ICTY still depended on States to act upon this

information and secure their arrests.742

The Prosecution thus developed a new strategy to lure governments into cooperation
by creating strong incentives for doing so. To implement this strategy, the Prosecution
was dependent on the assistance of the international community. The international
community demonstrated preparedness to condition aid programs and admission to
international organizations upon the cooperation of the State concerned with the
ICTY. For instance, the arrest and surrender to the ICTY of former President
Milosevic on 28 June 2001 was the direct result of a US threat to boycott a key
donor’s conference. Croatia communicated Ante Gotovina’s whereabouts, which led
to his arrest and transfer several months later, only after the European Union (“EU”)
suspended accession talks with Croatia in March 2005. Serbia arrested a significant
number of indictees in order to begin the negotiation process to enter the EU. The
negotiation process was suspended in 2006. The arrest of Karadzic was still not
sufficient for the EU to re-enter into negotiations with Serbia. Particularly the Dutch
government insisted that Serbia should not be allowed access to the EU until Mladic
was arrested. This persistence eventually led to the recent arrests of Mladic and
Hadzic. There are currently no indictees at large. Thus, the strategy and significant

efforts of the ICTY Prosecutors has ultimately been very effective.”43

The success of the ICC in arresting suspects has been a mixed bag. The Prosecutor
has managed to secure the arrests of low and high level indictees including a former
President and a former President candidate. He has also secured the cooperation of six
Kenyan suspects, four of whom are now accused, without the need to arrest them.
Similarly, two Sudanese accused have not been arrested but are, until now, fully
cooperative. Trials for the Kenyans and Sudanese accused are due to be scheduled.

“2p Lopez-Terres (Chief of Investigations ICTY): Arrest and transfer of indictees. The experience of
the ICTY, 15 December 2006. Paper presented at the ICC Office of the Prosecutor, 15 December 2006.
On file with the author. See also: Carla Del Ponte & Chuck Sudetic: Madame Prosecutor:
Confrontations with Humanity’s Worst Criminals and the Culture of Impunity, Other Press 2009
(original version in Italian 2008).

™3 Ibid.
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It is, however, striking that ten outstanding arrest warrants have not been executed.”44
As long as President EI Bashir stays in his own country or travels to countries that are
unwilling to arrest him, the Prosecutor is unable to effect his arrest or that of those at
his side. It is similarly practically impossible to arrest Koni, who currently appears to
reside in a border area of Sudan and DRC. His arrest warrant can only be effected if
the DRC army, ideally with the assistance of other armies, is prepared to launch a
risky offensive on the LRA base. It is more surprising, however, that the arrest
warrant against Bosco Ntaganda has still not been executed. Instead of arresting him,
the DRC authorities promoted him in the army. It is nonetheless the official position

of the Prosecution that the DRC government cooperates “sans limites”.745

Lack of Cooperation with the Defence

Governments also frequently frustrate the work of the defence. This is particularly the
case if it concerns a case against an enemy of the government. In addition, the
government regularly seeks to obstruct any attempt on the part of the defence to
incriminate the government as part of its defence. Many international defence counsel

confirm that this is a real not a mere theoretical problem.746

The defence has particularly endured difficulties in conducting investigations in

Rwanda. Most of the Rwandan investigators are not allowed, or do not dare to enter

4 This includes four LRA members (one of the original five has been declared dead: Rascal Lugiua);
three Sudanese (El Bashir, Aruh, Kusheb); one Congolese (Bosco Ntaganda) and two Libyens
(Abdullah EI-Senoussi and Saif Gaddafi who is in prison and his father is declared dead). There is
currently no arrest warrant against the Kenyans and Sudanese opposition rebels.

™ prosecutor v. Katanga & Ngudjolo, 1CC-01/04-01/07-T-258-FR, 12-05-2011, page 39; HRW,
Unfinished Business, supra note 682, 10.

78 The author has personally experienced numerous difficulties in conducting investigations in this
regard in Rwanda, Sierra Leone and DRC. See further M. WIladimiroff, defence attorney with
experience in the ICTY and ICTR: Position of the Defence: The Role of Defence Counsel before the
ICTY and the ICTR’, in H. Bevers & C. Joubert, An Independent Defence before the International
Criminal Court (Intersentia, 2000) 35, at 39-40, where he speaks about his own difficulties in obtaining
evidence in the Tadic case at the ICTY, and the Musema case at the ICTR. See also Prosecutor v
Zigiranirazo, No. ICTR-01-73-PT, Request for the Cooperation of the Government of Rwanda (6 May
2005) where the defence sought the Chamber’s assistance in obtaining access to Rwandan prisons for
the purpose of interviewing witnesses in there. Also, members of the Katanga defence team, including
this author, were refused access to potential defence witnesses detained in the Kinshasa central prison.
This refusal lasted two weeks and was repeated on a subsequent mission. The Defence raised this
before the Trial Chamber: ICC-01/04-01/07-T-56-ENG CT WT 03-02-2009, pp. 49-51. See also:
Katanga Defence Request for Leave to Meet Four Defence Witnesses in The Hague Prior to Their
Testimony, ICC-01/04-01/07-2709-Red, 17 February 2001. ICC-01/04-01/07-2755-Red, Décision sur
la requéte de la Défense de Germain Katanga aux fins d'étre autorisée a rencontrer des témoins a La
Haye (article 64-6-f du Statut), 4 March 2011.
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Rwanda. A handful of defence investigators live in Rwanda. However, one of them
fled and sought asylum in The Netherlands. Another one was accused and convicted
for contempt of court.”4” A defence counsel was arrested as a revisionist.748 Even
though he was not in Rwanda on an official mission of the ICTR, his arrest had a
significant intimidating effect on other defence counsel. Anyone who brings nuance
to the Rwandan official story about the genocide risks being charged as a revisionist

and held liable to minimum ten years imprisonment in Rwanda. 749

Regularly, defence counsel have difficulties obtaining documents from governments.

™7 The information is based on the author’s familiarity with the situation. One of the investigators who
fled Rwanda quit his job and sought asylum in the Netherlands. Also see Combs, Fact-Finding Without
Facts, supra note 6, pages 147-148.

8 On 28 May 2010, a defence counsel before the ICTR was arrested on the allegation that he had
negated the genocide committed against the Tutsi population in Rwanda in 1994. Since he was in
Rwanda not on official duty of the ICTR, but to defend one of the opposition leaders arrested on the
same allegation, the ICTR initially held that he had no immunity. Only when Rwanda showed the basis
for his arrest, largely on statements defence counsel made before the ICTR in the context of his work,
the ICTR changed its position and held that there was immunity against prosecution in Rwanda. The
immunity claim from the ICTR was ignored by Rwanda. He was eventually released on health
grounds. For ICTR decisions on this, see: Prosecutor v. Bagosora et al, 98-41-A, Order in Relation to
Aloys Ntabakuze’s Mation for Injunctions Against the Government of Rwanda Regarding the Arrest
and Investigation of Lead Counsel Peter Erlinder, 9 June 2010 (requesting further information to the
Rwandan authorities concerning the basis of Erlinder’s arrest); Prosecutor v. Bagosora et al, 98-41-A,
Further Registrar’s Submissions Under Rule 33(B) of the Rules of Procedure and Evidence in Respect
of the Appeals Chamber Order to the Registrar dated 9 June 2010, 15 June 2010 (immunity being
granted after finding that Erlinder was arrested mainly for what he had said in courtroom). For further
information on  the  allegations and course of events, see, inter  alia:
http://www.govtrack.us/congress/billtext.xpd?bill=hr111-1426 (US bill of House of Congres, dated 8"
June 2010, urging Rwanda to immediately release Mr. Peter Erlinder from prison and allow him to
return to the US); RPGR0678/10/Kgl/NM - COURT DECISION - RDP0312/10/TGJI/GSBO (setting
out allegations); http://www.newtimes .co.rw/index. php?issue= 14288&article=30153 (“ICTR lawyers
causing deliberate confusion — Mushikiwabo”); Josh KRON, Jeffrey GETTLEMAN: Lawyers Report
Intimidation by Rwanda, 12 June, 2010, at:
http://www.nytimes.com/2010/06/13/world/africa/13rwanda.html ; Niloufer Bhagwat: Lawyers Who
Reveal the Truth: The Arrest and Threats to the Life of Attorney Professor Peter Erlinder, Global
Research, 8 June 2010, at: http://www.globalresearch.ca/PrintArticle.php?articleld=19621 ; The
Associated Press c/o The Canadian Press: bail on medical grounds, 17 June 2010; Associated Press:
U.S. lawyers departs Rwanda after bail is granted, 20 June 2010, at:
http://www.washingtonpost.com/wpdyn/content/article/2010/06/19/AR2010061903158.html?referrer=
emailarticle.

™ HRW, Justice Compromised, supra note 573; Prosecutor v. Uwikindi, ICTR-01-75-1, Amicus
Curiae Brief of Human Rights Watch in Opposition to Rule 11 bis Transfer, paras. 40-47. Alison
DesForges, Human Rights Watch researcher and leading expert for the Prosecution at the ICTR, was
called a ‘genocidaire’. Professor Filip Reyntjens, who denounced his cooperation with the ICTR since
only one party to the war is being prosecuted at the ICTR, was the first scholar to be qualified non
grata by the RPF government in 1995 because his outspoken criticism was not appreciated. Professor
Reyntjens who spent significant time in Rwanda as a legal adviser and knows a great number of
leading players well, was very critical of the old regime but is equally critical of the new regime in
Rwanda. See personal interview with Professor Reyntjens in Antwerpen, 20 December 2004. See also:
Burying myths, uncovering truth, published by The Economist on 12 March 2010, at:
http://othernews.info/index.php?p=3311#more-3311.
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It is not uncommon for defence teams to submit various requests for documents to a
government without receiving any response. Most States whose authorities are not
subject to prosecution investigations are much more willing to cooperate with the
Prosecution than with the defence. This is so because the Prosecution is typically
regarded as the representative of the court or tribunal. It also has more powers to
enforce cooperation through political channels. Some countries including the
Netherlands and Belgium have adopted an explicit policy to treat any request from the
Prosecutor’s office as a request from the tribunal, which is then routinely
implemented. A request submitted by the defence, on the other hand, is automatically

refused unless there is a court order to grant it.”>0

If the defence has taken all steps available to it without success, it can address itself to
the Chamber for assistance.”s! If the Chamber is satisfied that the defence cannot
obtain the information in any other way, and the information is relevant for the
ascertainment of the facts, or the preparation of the defence, it can order the State to

provide the documents.”52

™0 Author’s personal experience in the Netherlands in relation to a request for documentary evidence
relevant to one of the witnesses called in the case of Bagosora et al, ICTR-98-41-T. In Belgium,
cooperation with the defence absent a Court’s order is prohibited by law. This is sufficient for the
defence to approach the Chamber for assistance without demonstrating further efforts to obtain the
documents itself. See: Prosecutor v Bagosora et al, No. ICTR-98-41-T, Decision on Request to the
Kingdom of Belgium for Assistance Pursuant to Article 28 of the Statute (21 April 2006) at para. 4;
Prosecutor v Bizimungu et al, No. ICTR-99-50-T, Decision on Mr. Bicamumpaka’s Request for Order
for Cooperation of the Kingdom of Belgium (12 September 2007); Prosecutor v Ndindylimana et al,
No. ICTR-00-56-T, Decision on Ndindliyimana’s Request for the Cooperation of the Kingdom of
Belgium for the Appearance of Witnesses CBP3 and CBP4 (14 December 2007); Prosecutor v
Bizimungu et al, No. ICTR-99-50-T, Decision onUrgent Second Motion of Defendant Bicamumpaka
Regarding Cooperation of the Kingdom of Belgium (27 February 2008) at para. 10.

™! prosecutor v Simba, No. ICTR-2001-76-T, Decision on the Defence Request for the Cooperation of
the Rwandan Government Pursuant to Article 28 (28 October 2004); Prosecutor v Karemera et al, No.
ICTR-98-44-T, Decision on Defence Motion for Exclusion of Witness GK’s Testimony or for Request
for Cooperation of the Government of Rwanda (27 Nov 2006) at paras.14-15; Prosecutor v Bizimungu
et al, No. ICTR-99-50-T, Decision on Prosper Mugiraneza’s Motion Pursuant to Rule 68 for
Exculpatory Evidence, or in the Alternative, Motion for Subpoena to the Government of the United
States of America (8 December 2004). It is, however, not required that a party exhaust all possible
mechanisms before requesting the Chamber’s assistance. See: Prosecutor v Bizimungu et al, No. ICTR-
99-50-T, Decision on Prosper Mugiraneza’s Motion Regarding Cooperation with the Government of
Burundi (30 October 2008) at para. 14. It is sufficient for the defence to demonstrate that it submitted
requests to the relevant authorities even if they remain unanswered: Prosecutor v Karemera et al, No.
ICTR-98-44-T, Decision on Joseph Nzirorera’s Motion for Request for Cooperation of Government of
Rwanda: Statements of Witness BDW (25 July 2007) at para. 7; Prosecutor v Bizimungu et al, No.
ICTR-99-50-T, Decision on Prosper Mugiraneza’s Motion Regarding Cooperation with the
Government of Burundi (30 October 2008) at para. 14; Prosecutor v Milutinovic et al, No. IT-05-87-T,
Decision on Sreten Lukic’s Amended Rule 54 bis Application (29 September 2006) at para. 7.

752 prosecutor v Halilovic, No. IT-01-48-T, Decision on Addendum to Further Defence Report re
Access to Foss Material and Additional Motions re Criminal Record of Prosecution Witnesses Filed on
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Such an order is, however, not always executed. The defence in the Katanga &
Ngudjolo case is still waiting for the DRC government to comply with a court order to
provide it with non-contentious documents such as lists of combatants who
participated in the demobilisation program, as well as the ranks of those who
integrated into the Congolese army.753 The international courts and tribunals do not
have the power to take enforcement measures against a State.”> If a State refuses to
implement its order, the Chamber can order the Prosecution to obtain the requested
documents. It has done so in the ICTR on a number of occasions, using its power

under Rule 98 to request additional evidence.”>5

The Prosecution can also make an application to the Chamber for an order for
cooperation of a State, but this is far less common. Generally, the Prosecution is able
to resolve cooperation issues without the need for the Chamber’s assistance.
Nonetheless, in the ICTY case of Gotovina et al, the Chamber ordered the
government of Croatia to intensify its search for documents requested by the
Prosecution. It also ordered Croatia to provide detailed reports of its efforts where its

claim that it could not find the requested documents was not conclusive.?5¢

Assistance from UN and NGOs

5 January 2005 and 11 February 2005 (18 March 2005); Prosecutor v Milutinovic et al, No. I1T-05-87-
PT, Decision on Second Application of Dragoljub Ojdanic for Binding Orders Pursuant to Rule 54 bis
(17 November 2005) at para.18; Prosecutor v Milutinovic et al, No. IT-05-87-AR108bis.2, Decision on
Request of United States of America for Review (12 May 2006) at para. 11. The defence must set out its
reasons. If this cannot be done without jeopardising the defence strategy, it must so indicate and still
provide general reasons: Prosecutor v Seselj, No. IT-03-67-PT, Decision on Requests by the Accused
for Trial Chamber 1l to Issue Subpoena Orders (3 June 2005).

753 See 1CC-01/04-01/07-2019-Conf-Exp-Red 23-04-2010, Order on the 'Urgent Defence Motion for
Cooperation of the DRC’, and ICC-01/04-01/07- 2619-Red 17-08-2011, Décision relative a la seconde
requéte de la Défense de Germain Katanga visant a obtenir la coopération de la République
démocratique du Congo, paras.15-17. Unlike the ICTY and ICTR, the ICC cannot issue binding orders.
% Prosecutor v Nahimana et al, No. ICTR-99-52-T, Decision on the Motion to Stay Proceedings in
the Trial of Ferdinand Nahimana (5 June 2003) at paras. 8-9.

™ prosecutor v. Bagilishema (Decision on the Request of the Defence Pursuant to Rule 73 of the
Rules of Procedure and Evidence for Summons on Witnesses) ICTR-95-1A-T (8 June 2000), paras 18,
19; Prosecutor v. Bagosora (Decision on the Request for Documents Arising From Judicial
Proceedings in Rwanda in Respect of Prosecution Witnesses) ICTR-98-41-T (16 December 2003); See
also Prosecutor v. Karemera (Decision on Motions to Compel Inspection and Disclosure and to Direct
Witnesses to Bring Judicial and Immigration Records) ICTR-98-44-PT (14 September 2005), para. 11.
758 prosecutor v Gotovina et al, No. IT-06-90-T, Order in Relation to Prosecution’s Application for an
Order Pursuant to Rule 54 bis (16 September 2008).
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The Prosecution tends to rely heavily on the support of the UN, NATO, Interpol, local
and international NGOs and civil society groups, and other governments. Such
support may be necessary to compensate for the lack of cooperation from the regional
State. Such organisations tend to be much more reluctant to cooperate with the

defence.”’

Often, before international tribunals and courts have opened their investigations, such
bodies have been operational in the post-conflict-zone under investigation of an
international court. Such bodies are therefore usually more familiar with the territory
than ICC investigators. Their assistance can be useful in providing details of potential
witnesses as well as documentary or other evidence. They may orientate the
investigators in their investigative work and bring to their attention the most serious
crimes committed in a particular region. They may even suggest the names of alleged

perpetrators.

For instance, MONUC, the UN mission in the Democratic Republic of the Congo
(DRC), has been charged with documenting the massive violations of human rights in
the eastern part of the DRC."® It has transmitted a large quantity of their collected
material to the prosecution of the ICC on the condition that it not be disclosed to the

defence.”™®

Another example of a fact-finding entity which has the explicit mandate to assist the
investigations carried out by the prosecution of an international criminal tribunal is
the Humanitarian Law Documentation Project in Kosovo. This is a project of the
International Crisis Group established in 1999. Its aims are to identify violations of

international humanitarian law as well as record evidence of such violations in order

7 The author has personally experienced difficulties in securing the cooperation from UN or NGOs.
See further C Buisman, Defence and Fair Trial, in R. Haveman, O. Kavran & J. Nicholls (Eds.),
Supranational Criminal Law: a System Sui Generis (Intersentia, 2003), Chapter VI, 198-205.

"8 The Security Council mandate of MONUC includes a human rights component, and MONUC teams
have on several occasions investigated allegations of specific violations; for instance, in December
2002 a MONUC team was sent to investigate allegations that grave violations had occurred in
Mambasa and the surrounding area. The team interviewed over 350 eyewitnesses. See Thirteenth
report of the Secretary-General on MONUC (S/2003/211), February 21, 2003.

™% This has led to great difficulties in the Lubanga and Katanga cases because a large quantity of this
information included exonerating evidence which should in principle be disclosed to the defence. This
has led to a stay in Lubanga and severe criticism of the prosecutor in the Katanga & Ngudjolo cases.
See further below, section 6.7 ‘Confidentiality’.
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to provide information about witnesses and reported crimes to the ICTY.® In seven
months, 4700 records were created from victims and witnesses and, together with an
extensive list of potential witnesses, were handed over to the ICTY Prosecutor. In
doing so, this project complemented the work of the ICTY prosecution investigators,

but not of the defence investigators.

UN and NGO human rights investigations have, however, a number of deficiencies.
There is, for instance, no standard procedure for fact-finding missions conducted by
the UN or NGOs.”® This lack of standardized methods precludes any way to test the
validity of the research and conclusions. UN Missions rely heavily on NGOs,
government reports, and the media. Reports on human rights violations, for instance,
in South Africa, Iran, Irag and Israel have been made by people who have never set

foot in the country.’®

According to M. Cherif Bassiouni, given this close link between the UN and other
bodies, including governments and NGOs, UN reports are often “designed to please
the influential Geneva-based non-governmental organization (NGO) community and
certain governments, particularly the three Western permanent members and a

number of Western European countries that champion human rights.”’®

Bassiouni further points out that the UN is not a politically independent body. Rather,
it was established “as a political organization, and, as such, it is largely governed by
political considerations [...] the Security Council is unbridled in its determination of
peace and security issues. These considerations are elevated above judicial or other
forms of review, although always subject to self-review whenever considerations of
power and interest require it.”"® He also considers it problematic that accountability

of those involved in fact-finding missions “has yet to be clearly established as one of

760 The project is described in International Crisis Group, Reality Demands: Documenting Violations

of International Humanitarian Law in Kosovo 1999, 27 June 2000, available at
<http://www.crisisgroup.org/en/regions/europe/balkans/kosovo/reality-demands-documenting-
violations-of-international-humanitarian-law-in-kosovo-1999.aspx>, last accessed January 2012.
81 M. Cherif Bassiouni, The UN and Protection of Human Rights: Appraising UN Justice-Related
Fact-Finding Missions, 5 Washington University Journal of Law & Policy (2001) 35, 37.
762 M. Cherif Bassiouni, The UN and Protection of Human Rights: Appraising UN Justice-Related
fesact-Finding Missions, 5 Washington University Journal of Law & Policy (2001) 35, 37.

Ibid.
* Ibid.
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the goals of fact-finding missions. Indeed, to date the UN has not promulgated

guidelines for accountability.”"®

UN and NGO fact-finding missions also frequently rely on second hand hearsay or
other dubious sources whose identities are often not disclosed.”66 Reports produced
by NGOs or the UN are, therefore, generally viewed with scepticism.”®’ For instance,
in ICC case of Bemba, the Chamber decided with regard to the admissibility of NGO
reports or portions thereof, that their provenance and reliability is entirely
uninvestigated and untested. Therefore, these materials carry little, if any, evidential
weight.”® Similarly, the Chamber in Katanga & Ngudjolo treated UN and NGO
reports with caution.”® On a case-by-case basis, it determined whether such a report
was relevant to a live issue in the case. If so, the Chamber then determined whether it
had sufficient reliability and significance, and whether its admission would cause

70 On the basis of these criteria, the Chamber

unfair prejudice to the opposing party.
excluded a large part of the proposed UN and NGO reports. It particularly declined to
admit reports whose methodology was unknown, and/or which were largely based on

anonymous sources or hearsay information.””*

In the Special Court for Sierra Leone, Justice Robertson Q.C. said the following,
which is rightly on point:

Courts must guard against allowing prosecutions to present evidence which amounts
to no more than hearsay demonisation of defendants by human rights groups and the

" Ibid.

768 The 1CJ in DRC v Uganda declined to rely on a MONUC report tendered by DRC government,
because of its use of second hand hearsay. See Armed Activities on the Territory of the Congo
(Democratic Republic of the Congo v. Uganda), Judgment of 19 December 2005, 2005 ICJ Rep. 116,
para. 159.

®7 partial Award, Civilian Claims — Eritrea’s Claims 15, 16, 23 & 27-32 (Eth. V. Eri), p. 34, Eritrea
Ethiopia Claims Commission, 17 December 2004 (“[...] the Parties also noted the potential pitfalls and
limitations of uncritical reliance on such materials, which were not prepared as evidence in legal
proceedings . . . Third-party reports may indeed be based on incomplete or inaccurate information that
the reporting entity cannot test or verify, including information provided by one or the other of the
Parties. Such reports may reflect the interests or agendas of the reporters or those who provided them
with information”).

%8 prosecutor v. Bemba, 1CC-01/05-01/08-802, Decision on the Admissibility and Abuse of Process
Challenges, 24 June 2010, paras. 235, 254-255.

789 1CC-01/04-01/07-3184 21-10-2011, Decision on the Bar Table Motion of the Defence of Germain
Katanga.

" |bid, paras. 8, 16, 17; ICC-01/04-01/07-2635, Decision on the Prosecutor's Bar Table Motions of 17
December 2010, para.14.

" 1CC-01/04-01/07-2635 17-12-2010, Decision on the Prosecutor's Bar Table Motions, para.28-31.

192



media. The right of sources to protection is not a charter for lazy prosecutors to make
a case based on second-hand media reports and human rights publications.772

Even at the confirmation stage, anonymous hearsay can only be used for the purpose
of corroborating other evidence. In Mbarushimana, the Pre-Trial Chamber
highlighted that anonymous hearsay contained in human rights reports must be given
a low probative value “in view of the inherent difficulties in ascertaining the

truthfulness and authenticity of such information”.””®

The ability to cross-examine the person who compiled the report does not necessarily
cure the fact that the defence is deprived of the opportunity to cross-examine the
persons whom the investigator interviewed whilst compiling the report.”” This will

principally depend on the reliability of the methodology applied.””

In addition, the impartiality from members of international organizations cannot be
verified. Also, their knowledge of events is often limited and sometimes contradictory
in nature. They frequently rely on information from representatives of warring

factions. Since they are denied access to the relevant headquarters or camps, they are

2 prosecutor v. Brima, Kamara, Kanu, SCSL-04-16-AR73-506, Separate and Concurring Opinion of
Hon. Justice Geoffrey Robertson, QC, to the Decision on Prosecution Appeal Against Decision on Oral
Application for Witness TF1-150 to Testify without Being Compelled to Answer Questions on
Grounds of Confidentiality, 26 May 2006, para. 35. This quote was cited in: See ICC-01/09-01/11-354
24-10-2011, Joshua Arap Sang Defence Brief following the Confirmation of Charges Hearing, para.
25.
™ prosecutor v. Mbarushimana, Decision on the confirmation of charges, 1CC-01/04-01/10-465-Red,
16 December 2011, para. 78. See also ICC-02/05-02/09-243-Red 08-02-2010, paras. 50-52.
™ prosecutor v. Milutinovic et al., Case No. IT-05-87, Decision on Evidence Tendered Through
Sandra Mitchell and Frederick Abrahams, 1 September 2006, para. 20, referring to Prosecutor v.
Milosevic, Case No. 1T-02-54-AR73.2, Appeal Chamber Decision on Admissibility of Prosecution
Investigator’s Evidence, 30 September 2002, para. 22

® Prosecutor v. Milutinovic et al., Case No. 1T-05-87, Decision Denying Prosecution’s Second
Motion for Admission of Evidence Pursuant to Rule 92Bis, 13 September 2006, para. 14 (“The
Chamber has found that reports contained no explanation of the conditions of interviews, duration of
interview, number of interviewed persons and similar details, and that they constituted second hand
hearsay which weakens any probative value they might have”). The admission of OSCE reports were
eventually excluded on the grounds that (at para. 21): (a) the methods of these organizations can at best
assure the accuracy of the process for recording the information, not the reliability of material; (b) the
reports do not identify the persons interviewed, leaving the sources of the critical information largely
anonymous; (c) the witness to testify on these reports was in supervisory role with respect to collection
and analysis of information, but she never took any of these information herself; (d) the other witness
to testify on the report, although personally interviewed some of the persons, it was not possible to
determine, which portions of the report were based on his interviews; (e) most of the tendered excerpts
of the reports set forth allegations of criminal conduct made by persons who claimed to be the victims
of, or witnesses to these crime, and the court had no opportunity of hearing any of these persons upon
whose statements these entries were based; and the Chamber was not in position to assess the reliability
of factual connections contained therein).
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not able to observe personally the warring parties’ combat operations at close

proximity. '’

Accordingly, the heavy reliance of investigators of international criminal courts and
tribunals on UN or NGO investigations may diminish the quality of the investigations.

In addition, their moral and political independence may be compromised.””’

Practice at the international tribunals and court

Particularly at the ICC, excessive use is made of the assistance of the UN and NGOs.
The ICC Prosecution appears to rely on such bodies more than their own
investigations.’’® Off-the-record, members of NGOs even complain about this. Their
reports were never meant to replace the Prosecutor’s own investigations, but rather to

invite him to investigate certain crimes identified by the UN or NGOs.""

This was one of the factors that led the Pre-Trial Chamber not to confirm the case
against Mbarushimana. In this case, for many of the alleged attacks, the Prosecution
solely relied on a single UN Report or a single Human Rights Watch Report. The
sources contained in these reports were anonymous.’® Some of the attacks were only
incidentally referred to without any reference to the circumstances in which they
would have occurred.” In light of “(i) the paucity of the information provided in
these UN reports, (ii) the identified inconsistencies between the information provided

in these UN reports, (ii) the identified inconsistencies between the information

"® These were factors why the ICTY Chamber in Prosecutor v. Hadzihasanovic, Case No. IT-01-47,
Trial Chamber Judgment, 15 March 2006, paras 303, 578-579, held UN reports should be treated with
caution. The lack of neutrality of some NGOs is also apparent from their joint letter to the ICC
Prosecutor, 31 July 2006, at: http://www.iccnow.org/documents/DRC_joint_letter_eng.PDF.

T At the Geneva Conference, supra note 173, Getti, who has been involved in initial investigations in
ICTY and ICTR, gave examples where undue pressure was put on prosecutors by UN and/or NGOs.

778 See for instance, the Prosecution’s report before the UN Security Council on 2 November 2011,
affirming that its “first assessment mission to Libya to prepare for the collection of further evidence on
the territory where the alleged crimes took place” had occurred during the last weekend. See website:
http://www.icc-cpi.int/Menus/ICC/Structure+of+the+Court/Office+of+the+Prosecutor/

% Off-the-record conversations with a member of HRW (6 June 2010, The Hague) and a member of
Medecins Sans Frontieres (13 August 2010, Bunia, DRC). See also: Public Obsevations of the United
Nations High Commissioner for Human Rights invited in Application of Rule 103 of the Rules of
Procedure and Evidence, ICC-02/05-19, 10-10-20086, criticizing the Prosecutor for failing to conduct
on-site investigations in Darfur.

"8 prosecutor v. Mbarushimana, Decision on the confirmation of charges, 1CC-01/04-01/10-465-Red,
16 December 2011, para. 117.

"8 |pid, para. 120.
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provided and the Prosecution's allegations, and (iii) the lack of any corroborating
evidence”, the Pre-Trial Chamber found that the evidence submitted by the
Prosecution “is not sufficient to establish substantial grounds to believe that the

alleged attacks occurred in Ruvundi, Mutakato, or Kahole”."®

The Kenyan investigations have so far been primarily focused on the WAKA and
HRW report.”® In the press release of Ocampo on 24 January 2012 following the
confirmation of the charges of four out of six Kenyan suspects, he explicitly specified
that, until now, they had no witness in Kenya and that their investigations were
mainly carried out outside Kenya. He indicated that, now the charges were confirmed,
the Prosecution would need to move into Kenya to investigate the crime base and
engage with the victims.”®* Similarly, no investigative mission had been carried out in
Libya before the beginning of November 2011, long after charging three Libyan

suspects. %

Similarly, the ICC Prosecution seemingly has not conducted any onsite investigations
in Sudan. The Prosecution appears not to have conducted any onsite investigations
even before the arrest warrants against al-Bashir, Haroun and Kushayb were issued
and Sudan closed its borders for anyone connected with the ICC. Instead, in its factual
analysis, the Prosecution has relied on information gathered by intermediaries as well
as UN reports. The Prosecution maintained that it was important to keep a low profile
in Sudan because, otherwise, it would have put its potential witnesses and informants

in serious danger. However, both the UN High Commissioner for Human Rights,

"8 |bid, para. 120. The Pre-Trial Chamber similarly found that numerous other attacks were not proven

on the “sufficient grounds to believe” standard because they were not substantiated at all other than by
assumptions or information from third parties. See paras. 121-136.

"8 See for instance 1CC-01/09-01/11-355 24-10-2011, paras. 28-29.

"8 press Conference held by Ocampo on 24 January 2012 relating to the Pre-Trial Chamber’s decision
on the confirmation of the charges in Kenya I and Il, issued on 23 January 2012. See also: Statement
by the Prosecutor of the International Criminal Court on Kenya ruling, at: http://www.icc-
(7: i.int/NR/exeres/54E6388D-4DD0-4E85-8FA9-90DA95A2AFB3.htm

° Indeed, the Prosecution issued a report before the UN Security Council on 2 November 2011,
affirming that it had not done onsite investigations other than an assessment mission during the
weekend before; and affirming its cooperation with local civil society groups and various local
committees, mandated to investigate crimes committed by all parties in Libya. This report also states
that the Prosecutor’s Office’s analysis “will benefit from the work of the UN Commission of Enquiry,
which should present a report in March 2012”. Finally, it announces that “[t]he investigation will
benefit from a reporting system that has been set up by the NTC, through the Ministry of Women and
Social Affairs, with the purpose of affording rape victims the opportunity to come forward” (para. 15).
See website: http://www.icc-cpi.int/Menus/ICC/Structure+of+the+Court/Office+of+the+Prosecutor/.
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Louise Arbour, and the Chairman of the UN Commission of Inquiry on Darfur,
Cassese, strongly recommended that the Prosecution enter Sudan and conduct onsite
investigations. Arbour argued that the ICC presence in Sudan could be effective and
have a positive impact on the human rights situation. Based on her own experience in
investigating human rights violations in Sudan, she maintained that it should be
possible for the Prosecutor to conduct investigations in Sudan without increasing the
risk for witnesses. Arbour acknowledged that “[r]isks can never be eliminated
absolutely” but added that security threats were caused more by the ongoing conflict
in Sudan than by their interaction with human rights investigators, which would be
the same for the ICC."®® She added that, in any event, “security challenges particular
to investigation of international crimes while an armed conflict is ongoing should not
per se prevent the Court from acting in pursuance of its international mandate towards
timely and effective individual criminal accountability.”’®” Cassese warned that
valuable testimonial evidence, as well as documents, such as minutes of security
meetings, flight records and orders issued by the military authorities in Khartoum to
the military authorities in Darfur would perish if investigations were not carried out

immediately.”® However the Prosecution chose not to follow this advice.

A comparable approach was adopted in the Lubanga and Katanga & Ngudjolo cases.
In these cases, the ICC Prosecution so far has barely investigated in the local
territories. In the Katanga & Ngudjolo case, only one investigative mission was made
to the village of Bogoro before issuing an arrest warrant against Katanga for crimes

committed in Bogoro. "

After that first mission to Bogoro, which took place in February or March 2007, it

took the Prosecution two years to return. Meanwhile, the defence had visited Bogoro

78 Observations of the United Nations High Commissioner for Human Rights invited in Application of
Rule 103 of the Rules of Procedure and Evidence, ICC-02/05-19, 10-10-2006, paras. 62, 64, 68. See
also: Observations on Issues Concerning the Protection of Victims and the Preservation of Evidence in
the Proceedings on Darfur pending before the ICC, ICC-02/05-14, 1 September 2006; A. Cassese, Is
the ICC Still Having Teething Problems? A. Cassese, 4 Journal of International Criminal Justice 434
(2006).

87 |cC-02/05-19, 10-10-2006, para. 76.

78 Observations on Issues Concerning the Protection of Victims and the Preservation of Evidence in
the Proceedings on Darfur pending before the ICC, ICC-02/05-14, 1 September 2006.

789 1CC-01/04-01/07-T-81-Red-ENG WT 25-11-2009, pages 21, 40.
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on multiple occasions.”® The Prosecution never visited any other village of import.
Until the judicial site visit which took place between 16 and 20 January 2012 after the

presentation of all evidence,

nobody from the Prosecutor’s office ever visited
Aveba and Zumbe.”®? These locations are of particular importance to the case as they
were the home fronts of the two accused in the period relevant to the charges.
Allegedly, they prepared the crimes charged from these localities. Presumably
therefore, many villagers in Aveba and Zumbe were witnesses to the events and could
have provided information to the Prosecutor. The Prosecutor may thus have lost good

opportunities to obtain both incriminating and exonerating evidence.

The purported reason for keeping onsite investigations to an absolute minimum is
security of the Prosecution’s personnel and safety of anyone assisting the Court. The
chief of investigations in Ituri explained to the Court that, in conducting onsite
investigations, the Prosecution faces security risks and health risks, including cholera,
Ebola and Malaria. These risks had delayed the investigations.’®® The same risks,

however, did not delay defence missions.”®*

It is further alleged that it is too dangerous to travel around the Eastern Congo
because there are still active militia groups around. The defence, however, managed
to reach all relevant villages on numerous occasions without great difficulties.”® If
need be, the UN is prepared to offer security items, such as radios, protective outfits,
tanks and escorts. This may, however, have an impact on the willingness of
prospective witnesses to cooperate. Even without the assistance of the UN, most of

the time, it is possible to travel safely between different locations. "

790 Between 2008 and 2012, the author participated in multiple defence missions to Bogoro, Aveba,
Zumbe and other villages in lturi.

™! Ppress release: ICC judges in case against Katanga and Ngudjolo Chui visit lturi, ICC-CPI-
20120127-PR765. The author participated personally in this judicial site visit.

2 As was confirmed by the chief investigator in Ituri: ICC-01/04-01/07-T-81-Red-ENG WT 25-11-
2009, pages 65-66.

% |CC-01/04-01/07-T-81-Red-ENG WT 25-11-2009, pages 8-10. See also 1CC-01/04-01/06-2690-
Red2, 8 March 2011, paras. 123-124.

% The defence conducted onsite investigations at the beginning of 2008 despite an Ebola epidemic in
the region. The ICC medical unit explicitly informed the defence that the Ebola epidemic in no way
endangered the ICC personnel. The information is based on the author’s personal experience.

95 At times, it is difficult to visit any place outside Bogoro, and particularly Aveba. At such times,
missions are not approved. However, most of the times it was considered safe enough to travel around
in Ituri.

7% The author has personal experience. See ibid.
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On 10 July 2009, the chief Prosecutor succeeded in visiting Zumbe without any
difficulty. He was transported by a UN helicopter. The purpose of his visit was to
listen to the views and sufferings of the Zumbe local communities.”” The local
authorities were content that he had made the effort to arrive at Zumbe.”® On 18
January 2012, in the course of the first judicial site visit of the Court, representatives
of the defence, victims, prosecution and the judges all visited Zumbe, Aveba and
Bogoro.”® It is thus surprising that the Prosecution never attempted to visit any place
other than Bogoro, and even then on significantly fewer occasions than the defence

and victim representatives.

Mention has already been made of the fact that witnesses are often interviewed in safe
and comfortable locations. It is impossible to hide when conducting investigations in
small villages. The international personnel of the Court clearly stand out in such an
environment. Everyone knows immediately when an international investigator of the
Court has passed through. This can put the safety of prospective witnesses and their
family members at risk. In light of prevailing insecurity in most of the ICC situations
and the lack of a police force necessary to protect witnesses, the Prosecution
considered it safer for the witnesses to interview them elsewhere.?® The ICC has not
employed local investigators in any of their situations. Instead, they rely on
intermediaries to identify and contact potential witnesses, as well as to collect security
information regarding the region.®* The Prosecution considers this the “best practice”
during investigations.®%” Reliance of intermediaries has, however, been the source of

many problems, which will be addressed below.®%

T DRC-OTP-1063-0002, EVD-D03-00101, EVD-D03-00102 (Prosecution Video about Ocampo visit
to Zumbe on the 10th of July 2009).

"8 personal interviews in the field with the representatives of the communities who had attended the
meeting with Ocampo. They produced a document listing the concerns they had addressed with the
Prosecution (document on file with the author). In general, the people were content that he had come to
listen to their views and observations.

9 press release: 1CC judges in case against Katanga and Ngudjolo Chui visit Ituri, ICC-CPI-
20120127-PR765. The author participated personally in this judicial site visit.

80 1CC-01/04-01/06-2690-Red2, 8 March 2011; citing Prosecution confidential filing 1CC-01/04-
01/06-2678.

801 1CC-01/04-01/06-2690-Red2, 8 March 2011, para. 126; citing Prosecution confidential filing ICC-
01/04-01/06-2678, para. 18.

802 1CC-01/04-01/06-2690-Red2, 8 March 2011, para. 124; citing Prosecution confidential filing 1CC-
01/04-01/06-2678, para. 14.

803 See section “false testimony’.
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Forensic Evidence

In the ICC, little forensic evidence has been introduced in the trials thus far. In
Katanga & Ngudjolo, the Prosecutor conducted a number of forensic examinations of
the “Institut de Bogoro’ where allegedly a significant number of people were killed.
However, this exercise was undertaken several months after the deadline for
disclosure of all Prosecution incriminating and exonerating evidence. In addition, it
added very little value because “the expert was unable to provide even a rough
estimation of the date when the bullets were fired or match them to a particular
weapon; nor does it, as the Prosecution admits, bring to light previously unknown
facts which have a significant bearing upon the case”.®®* The four expert reports were
not admitted because the defence had not been involved in the process.®®® Thus, the
forensic examinations were conducted too late to be meaningful. No forensic
examination had been conducted on the bodies. Thus, the Prosecutor’s determination
of the number of victims, the manner in which they were killed, as well as their status
as civilians belonging the targeted ethnic group was made solely on the basis of eye-

witness testimony.®%

At the ICTY and ICTR, Prosecution investigators similarly faced issues of safety.
Nonetheless, they managed to conduct onsite investigations. UN and NGO reports are
relied on for context only. For the assessment of who is responsible for what, the
ICTY and ICTR Prosecution have largely relied on their own investigations. At the
ICTR, they were perhaps not as efficient as would be expected, but at least local and
international investigators were actively involved in searching for witnesses and
documents. Often, there is little to no forensic evidence. In few cases, some forensic
evidence was introduced, demonstrating that large-scale massacres had occurred and

that many of the victims were Tutsi.®’ Yet, to the dismay of Alison DesForges and

804 |CC-01/04-01/07-1515-Corr 09-10-2009, Decision on the disclosure of evidentiary material relating
to the Prosecutor's site visit to Bogoro on 28,29 and 31 March 2009, para. 34.

83 |bid, paras. 74-76.

8% As was confirmed by the chief Prosecution investigator in Ituri: ICC-01/04-01/07-T-81-Red-ENG
WT 25-11-2009, 22. She conceded that their information was not precise. When the judges enquired
why no forensic examination had been conducted, she informed them that it was too late to do so
meaningfully (page 25).

807 Kayishema & Ruzindana Judgement, paras. 325-326.
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Timothy Longman, no serious effort was made to collect documentary or forensic

evidence to link identified suspects to particular crimes.®®

The ICTY investigations have been most efficient. ICTY investigators have managed
to gather forensic evidence in almost every case.®”® They have also interviewed many
prospective witnesses and have gathered volumes of documentary and tangible
material. They often use methods such as telephone taps to obtain direct evidence of
conversations.®®® The ICTY has some advantages over the ICTR. First, the war was
still going on as the bulk of the investigations were carried out. Second, the armies in
the former Yugoslavia were m