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The debate over abortion is regularly described as a debate over the moral status of the
embryo or foetus. However, whatever moral standing we attribute to embryos or foetuses,
they are not ‘free-floating entities’; they exist and are connected to the human community in
and through women’s bodies." My moral starting point is the body and the life of the woman
or girl who is pregnant.? | will be arguing that we ought to consider the pregnant woman as a
moral agent, that is, we ought to focus on her as a subject who is making moral choices about
what she values and what she can and cannot commit to, rather than regarding her as the
object of our deliberations as to what should happen to her pregnancy, her life, her body. My
position rests on respect for two moral principles that are at the centre of all civil societies
around the world and these are the concepts of autonomy and justice.

1. Autonomy and reproductive autonomy

Autonomy, meaning self-rule or self-determination, is a complex idea that has been widely
debated in ethics, law and political philosophy for centuries. The standard account of
autonomy that I rely on is one that is deeply embedded and defended in liberal democratic
societies around the world. It refers to autonomy as an individual’s right to be free to live their
lives according to their own values and beliefs without being arbitrarily restrained or limited by
anyone else. Historically, this understanding of autonomy has been viewed as the foundation
of other rights, such as bodily integrity — the right of a person to be free from assault and to
have control over their body, and the right to privacy — the right to be free in their private life
from interference from the state.’

Respect for autonomy requires that we should not unreasonably restrict or constrain the life
choices that individuals make.* This implies that if we disregard a person’s autonomy, we are in
some sense treating him or her, not as an individual with their own values and goals, but
merely as a means, as an instrument, to achieving the goals of others. The individual becomes
a means to an end rather than a person worthy of respect in their own right.> For example, an
unscrupulous researcher undertaking a clinical trial on the possible benefits of a new cancer
drug might not inform his research subjects of all the possible side effects of the drug in order
to ensure their participation in the trial. In this way, these subjects are treated as a means for
the purpose of completing the research; their own health concerns and goals are irrelevant.

What does this general view of the right of autonomy mean when it comes to reproductive
decisions? It implies that a woman or a man has the right to decide, without interference from
the state, whether or not to try to have children with a willing partner and when, and how
many to have.® Of course, abstinence from sexual intercourse and effective contraception are



means that women and men can use to prevent pregnancy. However, when rape, incest,
domestic violence, failed contraception or lack of access to contraception, ignorance,
carelessness, or bad luck lead to unwanted pregnancy, women and girls are uniquely and
disproportionately burdened.’

This is because pregnancy occurs within a female’s body and results in profound and
irreversible physiological, psychological and emotional changes to her body, her sense of self
and, indeed, the rest of her life. So while her pregnancy is likely to impact on both the woman
and her partner in different ways depending on the circumstances, any reproductive decision
impacts directly on the woman’s bodily integrity, health and life. Because it is the woman or
girl who assumes the burden of pregnancy and childbirth, she has a special moral claim to
make decisions about whether or not to continue the pregnancy.8 This is a moral claim because
it involves making a judgement and weighing all the relevant factors about what is right or best

in a particular situation.

When a woman or girl makes that decision or choice, it is important to understand the context
within which she makes it. When I use the word ‘choice’ in this regard, | am not referring to
choice as simply the expression of individual freedom.’ By definition, no woman or girl
‘chooses’ an unwanted pregnancy and so she does not ‘choose’ or ‘want’ to undergo an
abortion procedure. This right to choose expresses a right to have control over their
reproductive lives but, for many women and girls, the choice represents a ‘grim option’ — they
don’t want to have an abortion but they believe it is the morally responsible or practical thing
to do, given their circumstances.™

In short, women and girls do not make reproductive decisions in the abstract, as if their choice
included all possible options. They must make their decisions in the context of an unplanned or
undesired pregnancy and the constraints imposed by their personal circumstances. These
circumstances may include, e.g., responsibility for other children or dependant adults, health
concerns or money worries, education, career or relationship commitments.**

Respect for their reproductive autonomy means respecting the choices that women or girls
make in light of their values and goals and their views of the health and life risks that they feel
able or willing to take. Such respect is often provided by those who are close to them and are
in a position to advise, support and trust them. A woman’s husband, parent or co-worker may
travel with her to the clinic, offer emotional or financial assistance or help with childcare.
Refusal to accept their decisions is to treat women and girls as passive objects and their bodies
as containers or mere life support systems — as means to achieving reproductive goals which
are not their own. For example, a state’s interest in maintaining cultural norms relating to
reproduction or a partner’s interest in becoming a father are not the goals of the women
themselves, but the goals of others who are not in their shoes, are not listening to their
thoughts and do not see the world through their eyes.



2. Justice or fairness

When it comes to the second moral principle of justice or fairness we might accept that
women and girls are undoubtedly people with rights and their pregnancy does not diminish
these rights. The moral principle of justice refers to the right to be treated equally and it
requires that pregnant women are treated on an equal footing with non-pregnant people.12
However, because the Eighth Amendment to the Constitution gives a right to life to what our
state calls the ‘unborn’ it has given rise to legislation and policies that place unequal or
disproportionate burdens on pregnant women and girls living in Ireland. | will look specifically
at: a) situations involving medical uncertainty; and, b) hardships of travel.

a) Situations involving medical uncertainty

In healthcare settings, where a medical intervention carries risk and there is uncertainty as to
whether the potential benefit outweighs the risk involved, the HSE National Consent Policy
(2013) obliges doctors to acknowledge their uncertainty about the risk and seek the views of
patients as to whether or not they want the intervention. In these situations ‘the preferences

and values of the individual [patient] are of paramount importance’.*®

However, in situations where continued pregnancy poses risk, the provisions of the Protection
of Life During Pregnancy Act 2013 and the accompanying guidance for health professionals
prescribe that only doctors can certify that there is a ‘real and substantial risk’ to the pregnant
woman'’s life (and NOT her health) which would necessitate a termination.'* Such risks of death
may be difficult if not impossible to quantify, especially given the challenge of distinguishing
between risks to the pregnant woman’s life and her health. Moreover, the legislation places no
obligation on doctors to disclose any uncertainty in their determination of the risk posed by
continued pregnancy to the life of a pregnant woman. Nor does it require them to involve her
in discussions about what risk might be acceptable to her. For many women, continued
pregnancy carries very grave risks, e.g., hypertension, preeclampsia, sepsis or the exacerbation
of existing conditions such as congenital heart disease, diabetes or cancer. In these situations,
just as in the case of non-pregnant people, the views of the pregnant woman or girl whose life
(and health) is at risk should be central to the decision about whether or not the risk is great
enough to warrant a termination of her pregnancy.

b) Hardships of travel

Commitment to the principle of justice also requires that it should be practically possible for all
women and girls to continue with or terminate their pregnancies.’® Because abortion is illegal
in Ireland except in the most restricted of circumstances, many thousands of women and girls
must travel to the UK and other countries to access safe abortion services. Having to travel for
a needed abortion is unjust; being unable to travel and thereby forced to continue an
unwanted, dangerous or futile pregnancy or risk an illegal and unsafe abortion is doubly unjust.
In this way, women and girls living in Ireland who are poor or young, members of the Traveller
community, in the asylum system or in the care of the state, and women and girls who are
unable to travel because of illness or disability suffer discrimination because they cannot avail
of abortion services here and because they are unable to travel to access them elsewhere.



Conclusion

To conclude, it is important to distinguish between morality and legality. Some people argue
that abortion is immoral. Others don’t think so. Some think that abortion is immoral in general,
and in the abstract, and yet judge that women and girls may need to choose abortion for many
complex reasons. Moral disagreement about abortion is further complicated by different
judgements about the extent to which legislation should be used to enforce moral values.
Liberal societies, for example, favour rules of social cooperation that allow the widest possible
exercise of individual moral authority. From a liberal perspective, a person might hold the view
that something or other is immoral (e.g., eating meat) and still believe that legislation should

not make it illegal.*®

Over the past four decades, most of the liberal democratic countries around the world, such as
the US, the UK and other European countries, have debated the moral rights and wrongs of
abortion but they have not reached a moral consensus about it. Instead, most of them have
arrived at a political compromise that tries to meet at least some of the deeply felt concerns of
those who disagree about the ethical nature of the problem of abortion: they recognize the
right of a pregnant woman to have a legal abortion in the early stages of pregnancy but limit
access to abortion thereafter.

Ireland, as we know, also debated the issue of abortion more than 30 years ago and its solution
was the Eighth Amendment — not a compromise, but the imposition of one highly contested
account of the moral standing of the embryo or foetus, i.e., that it had an equal right to life to
that of the pregnant woman. In the years since then it has become clear that the
operationalization of the Eighth Amendment in legislation and clinical practice poses serious
risks to the mental and physical health of pregnant women, tramples on their autonomy rights
and requires of them a self-sacrifice that is unreasonable and unjust. In light of this, it should
be repealed and the rights of pregnant women and girls to make a judgement as to the moral
and responsible thing to do in their circumstances should be respected and supported.
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