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摘要

技术标准化与相关知识产权保护，尤其是其中的标准必要专利（Standard

Essential Patents, SEPs）侵权纠纷，一直以来是知识产权法与竞争法的交集与热

议话题。立基于标准必要专利权人与标准实施者双方的立场，目前最具争议的问

题之一系该类纠纷中禁令救济的适用性或如何以 F/RAND 许可原则（Fair,

Reasonable And Non-Discriminatory）为基础的抗辩来排除禁令救济。

标准化组织（Standard Setting Organization, SSO）在其知识产权政策中订定

F/RAND许可原则，要求标准必要专利权人应该以公平、合理和无歧视的许可条

件，向所有标准实施者提供许可。唯其 F/RAND许可原则意涵模糊，各国尚未有

明文法律解释标准必要专利权人作出的 F/RAND许可承诺之清楚定义与规范。实

务中法院及竞争执法机构的见解，诸如第三人利益合同理论，即强调专利权人的

合同义务，以标准实施者第三方受益人的立场来平衡许可双方当事人的谈判地

位；亦或默示许可理论，即只要标准实施者未明确拒绝 F/RAND条件的许可，则

标准必要专利权人对标准化组织所作的 F/RAND许可承诺排除了（foreclosed）其

遭受侵权时的禁令请求权，仅剩损害赔偿请求权；纷纷扰扰，不一而足。由于在

标准必要专利侵权诉讼中，我国企业处于被告身份的状况居多，很可能面对被颁

发禁令的威胁，因此全面理解目前全球范围内各法域司法机关对此问题的态度便

十分必要。此外，鉴于标准必要专利权人寻求禁令救济很可能产生反竞争效果，

因此同样需要分享竞争法架构下的标准必要专利许可及禁令获取规则。

本文除引言外，主要分成六大部分及结语：

第一章介绍了技术标准化所引发的知识产权利益生态系统失衡现象，表明在

专利劫持与反向劫持危机并存的现状下，研究标准必要专利的禁令救济规则具有

十分重要的意义，并提出本文意欲解决的三个核心问题：1、标准必要专利权人

对标准化组织作出的 F/RAND许可承诺的法律性质对禁令救济之影响；2、标准

必要专利侵权案件的禁令救济规则；3、作为寻求禁令救济前置程序的标准必要

专利许可谈判框架的构建。
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第二章从简介美欧主要国家专利侵权诉讼中颁发禁令的实践入手，然后以

F/RAND许可原则为中心，梳理各国标准必要专利侵权诉讼中的禁令救济规则。

第三章从简介美欧主要国家通过竞争法规制标准必要专利禁令问题的实践

入手，同样以 F/RAND许可原则为中心，梳理各国对于标准必要专利侵权纠纷中

适用竞争法的态度与方法，并观察向公权力寻求禁令救济之前，双方当事人在许

可谈判程序中如何行为才不导致反竞争效果。

第四章反观我国已有标准必要专利禁令救济司法与执法实践，初步总结我国

有权机关对禁令问题的态度。

第五章基于前述对目前美国、欧盟主要国家以及我国法院和竞争执法机构对

标准必要专利禁令颁发的考量点的整理归纳，对第一章提出的三个重点问题作出

解答。

第六章结合对我国社会经济影响的考量，梳理我国目前“三位一体”式的标

准必要专利禁令救济规则并对之提出完善建议。

关键词：标准必要专利；禁令救济；F/RAND许可原则
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ABSTRACT

Technology standardization and intellectual property protection has been an

overlapping and controversial issue between Intellectual Property Laws and

Competition Law, particularly, when it comes to infringement on F/RAND

encumbered Standard Essential Patents, SEPs. From both standard essential patent

holder and potential licensee’ perspectives, the most questionable issue is whether

injunctive relief should be available to the holder of F/RAND encumbered SEPs who

committed to license on fair, reasonable and non-discriminatory(F/RAND) terms, in

order to prevent a third-party implementer from practicing a standard reading on that

SEPs, when such implementer is willing to take a license but the parties disagree on

the terms of the license.

Furthermore, the legal nature of F/RAND commitments made by SEPs holders has

never been clearly defined by statues or interpreted by any judiciary, interested parties

could only refer to decisions or guidelines made by judiciaries or competition

authorities in different countries. Till now there are various definitions of F/RAND

commitments emerged in practice such as the third party beneficiary contract theory,

which describes F/RAND commitments as a contract between patentee and SSO,

while potential user of the standards at issue is a third party beneficiary; or the

implied covenant theory, which determines that with immaterial exceptions, the

F/RAND commitments means monetary relief must be adequate to cover the proved

infringement of the patent, and thus the SEPs holder is not entitled to an injunction.

It is rather common for Chinese companies to face F/RAND encumbered SEPs law

suits as the defendants. Given the even severer threat of injunctive relief, it becomes

more important to understand the position each judiciary takes on this issue to have

appropriate strategies on law suits and negotiation.

This thesis is accordingly written on the following perspectives from Chapter I to

Chapter V:
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Chapter I starts the discussion by emphasizing the crisis of the business system

operated in telecommunication industry, urging for special rules regarding injunctive

relief in the context of patent hold-up and reverse hold-up, and comes up with three

key issues need to be discussed.

Chapter II presents the F/RAND-encumbered SEPs law suits in the United States as

well as several countries in Europe. By summarizing and discussing controversial

issues therein, it raises the following analysis.

Chapter III brings in SEPs encumbered disputes or investigations into framework of

Competition Law from competition authorities among different countries, aiming to

explore the injunctive relief dispute settlement mechanism developed by Germany,

the European Commission and the European Court of Justice.

Chapter IV outlines F/RAND-encumbered SEPs law suits and investigations occurred

in China.

Chapter V tries to answer critical controversies presented in Chapter I under the legal

system of China, finds out that the judicial practice of the West can really shed some

light on we China in the near future.

Chapter VI expects to provide Chinese authorities valuable suggestions to revise laws

and drafts involving injunctive relief of F/RAND-encumbered SEPs.

Key words: Standard Essential Patents; Injunctive Relief; Fair, Reasonable and

Non-Discriminatory
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