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ABSTRACT

The rule of agency permanent establishment is one of important rules in tax
treaties set up to coordinate source taxing right and residence taxing right. The rule
focuses on whether activities of agents constitute foreign enterprises’ economic
involvement in a State. As a particular kind of tax arrangement in practice,
Commissionnaire challenges current agency permanent establishment rules. The paper
starts with agency permanent establishment rules, then analyses whether
Commissionnaire constitutes agency permanent establishment under current rules
together with practical cases, then makes comments on the latest development of the
rules, and finally tries to come up with relevant suggestions for China on the
perfection of the rules and identification of Commissionnaire.

The paper includes introductory remarks, main text and conclusion, and the main
text divides into three chapters.

The first chapter demonstrates an overview of agency permanent establishment
rules. It mainly introduces the concept and history of agency permanent establishment,
and summarizes the restriction of agency permanent establishment.

The second chapter makes detailed analysis on legal status of Commissionnaire.
After explanation of the concept of Commissionnaire, the paper summarizes
Commissionnaire cases in practice, and reveals different views of legal status of
Commissionnaire among tax authorities and courts of different levels, then the paper
analyzes Commissionnaire from subject element, behavior element and result element
of current agency permanent establishment rules, pointing out deficiencies of the
rules.

The third chapter discusses latest development of agency permanent
establishment rules. And based on above analysis, the paper analyzes necessity of

introducing the new rules in China and provides specific suggestions for China.

Key Words: Commissionnaire; Agency Permanent Establishment; Independent

Agent.



] — 1
O~ R UL ate L DI 3 S —— 3
FE—F RIBREGHAIBIBES e, 3
FT REREENARMNNERBIE . 4
oY RIBREGHATEBIBRE ... 6
BoE HLLEHNES. SREEEMEIH e 8
FE—3 A BHERAIMER s 8
B B BHEIRIERR oo 9
0 YV ZIMMEE ZE ettt 9

Ty I DRI ZE s 10

o FHHEZE DSMIROCNE Z...ooiiie e 12

F=Y HEREEREEIAIDET .o 13

T IR HT e 14

N - OO 15

T BB ST s 18
k= TR S 6217 B | OB 1D WS S A ) = — 22
F—F BEPS FTEIHRIBIBIIT ..o 22
. BEPS 5 7 TUATENHF R oo 22

Ty BEPS 55 7 TATEI R RERT oo 23

= X BEPS AT B HHRIRIAT FITEMT oo 23
B REBIBTR oo 28
—. 5% BEPS ATSI TR AT DA BE oo 28

T REBAT B E BIAHSRALIZ S B 29

B B e 32






CONTENTS

Introductory REMArks ==--==sssmmmmmm e e e e e 1
Chapter 1 Overview of Agency Permanent Establishment -------------- 3
Subchapter 1 Concept of Agency Permanent Establishment ---------=<--zuvuunue- 3
Subchapter 2 Development history of Agency Permanent Establishment ------ 4
Subchapter 3 Restriction of Agency Permanent Establishment ------=----=-u---- 6

Chapter 2 Concept, Practice and Analysis on Legal Status of

COMMISSIONNAITE ======mmmmmm e e e e e e e e e e e e e e 8
Subchapter 1 Concept of COMMISSIONNAIrE ====-===n=n=nmsmmmmmmmmmmmm e o 8
Subchapter 2 Practice of Commissionnaire =-=-=-=-=====smesemememmmmmm oo 9

Section 1 Zimmer Case ==-=n=-=n=n=smsemmmmmmmm oo oo 9
Section 2 Dell Case ===-===s=n=mmmmmmmme e e 10
Section 3 DSM/ROCHE Case =-=n=n====mmmmmmmmmmm e 12
Subchapter 3 Analysis on Legal Status of Commissionnaire =-=-=-=-==-=-=-=-=-- 13
Section 1 Analysis from Subject Element ----=-=-=sssmmmmmmmmmmmmmmeeee e 14
Section 2 Analysis from Behavior Element ------=-====nsnmmmmmmmmmmmmoce e 15
Section 3 Analysis from Result Element -----=-=s=nmnmmmmmmmmmmmmm e 18

Chapter 3 Response from BEPS Action Plan and Implications for

ChiNga =-==smmmm e e 22
Subchapter 1 Response from BEPS Action Plan ----=-=-=-s-ssmeemmmmmmeeeeeeaenas 22
Section 1 Introduction of BEPS ACLION 7 =========n=nmmmmmmmmms e 22
Section 2 Response from BEPS Action 7 and Comments ----=-=-========-=---- 23
Section 3 Comments on Response of BEPS Action 7 -----==-=====nsnnmmnmnnn-- 26
Subchapter 2 Implications for China -=--=-=-=====smmmmmmmm oo 28

Section 1 Necessity of Introducing BEPS Rules in China ------===========-=-- 28



Section 2 Position and Suggestions for China regarding Tax Treaties ------- 29

(0] Tl [0 [0 g Lt 31

Bibliography -==-==smmmmmme e e e e e e e 32



3l

lfl3

it

5

T B SR U A WA A AN S [ AL R A B TR LR A
fyeh o, (B BRBL bl e TR s .V 5K AT A BT E —
FUTE A A 6078 b A AR L EAERE, BRARZ AL AR 55— FE Ml 1 i
HL# (Permanent Establishment 5% PE). “Hi4E (&HF & 1F 5 K 241406 T i
FTXEMEFL R P EvaA) (2014) CBURfRIFR “COECD uA)”) Al (B E
TRk 55 5 R R v 1 SRk G B AR P E Y AR ) (2011) CEUFREFR “CUN
WA, WAL AL B BLH WL (Physical PED . A8 L
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© OECD. Implementing the BEPS package — Building an Inclusive Framework[R]. Paris: OECD, 2016.
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Y NG EES R RHAY. OECD B E e A KIERIM]. ERB%S SR ERRZE, . hEF%H
Jiitt, 2012. OECD B J5 LAEIE T AEE MR, LMK IVETE IR A : Art. 5(5). Nonobstant les dispositions
des paragraphes 1 et 2, lorsqu’une personne — autre qu’un agent jouissant d’un statut indépendant auquel
s applique le paragraphe 6 —agit pour le compte d’une entreprise et dispose dans un Etat contractant de pouvoirs
qu’elle y exerce habituellement lui permettant de conclure des contrats au nom de 1’entreprise, cette entreprise est
considéé comme ayant un éablissement stable dans cet Bat pour toutes les activité que cette personne exerce
pour I’entreprise, & moins que les activités de cette personne ne soient limitées acelles qui sont mentionnéss au
paragraphe 4 et qui, si elles étaient exercées par I’intermédiaire d’une installation fixe d’affaires, ne permettraient
pas de considéer cette installation comme un éablissement stable selon les dispositions de ce paragraphe. Art.
5(6). Une entreprise n’est pas considérée comme ayant un établissement stable dans un Etat contractant du seul fait
qu’elle y exerce son activité par I’entremise d’un courtier, d’un commissionnaire généal ou de tout autre agent
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jouissant d’un statut indépendant, a condition que ces personnes agissent dans le cadre ordinaire de leur activité.
P PEE IR SO Art. 5(5). Notwithstanding the provisions of paragraphs 1 and 2, where a person - other
than an agent of an independent status to whom paragraph 6 applies - is acting on behalf of an enterprise and has,
and habitually exercises, in a Contracting State an authority to conclude contracts in the name of the enterprise,
that enterprise shall be deemed to have a permanent establishment in that State in respect of any activities which
that person undertakes for the enterprise, unless the activities of such person are limited to those mentioned in
paragraph 4 which, if exercised through a fixed place of business, would not make this fixed place of business a
permanent establishment under the provisions of that paragraph. Art. 5(6). An enterprise shall not be deemed to
have a permanent establishment in a Contracting State merely because it carries on business in that State through a
broker, general commission agent or any other agent of an independent status, provided that such persons are
acting in the ordinary course of their business.
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© League of Nations. Double Taxation and Tax Evasion Report and Resolutions Submitted by the Technical
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See History of Tax Treaties Data Base. http://www.taxtreatieshistory.org./ 2016-2-20.

@ League of Nations. Committee of Technical Experts on Double Taxation and Tax Evasion: Double Taxation and
Tax Evasion[R]. London: League of Nations, 1927. P.11[4125]. See History of Tax Treaties Data Base.
http://www.taxtreatieshistory.org./ 2016-2-20.

© Agreement Between Germany and Sweden for the Avoidance Double Taxation (1928).
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