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ABSTRACT

ABSTRACT

Entitled as THE RIGHT TO COLLECTIVE CONSULTATION IN CHINA, this
article’s purpose is to show the problems on the course of constructing the rule of law
in China through the study on effective status of collective consultation system. In
another word, the realization of the right to collective bargaining as an example
analyzes the problem on the rule of law constructing in China. To answer this question,
these several aspects be examined minutely, that is, what is the right to collective
consultation in the legislation in China, how it works in practice, why it is different
between the legislation and the practice, and how to solve these. For that reason, this
article is made up of the following parts.

INTRODUTION briefly explains the necessity of the research of this topic, this
research’s present situation, as well as the ideas and methods of this research in this
study.

Chapter [ analyzes the source of the right to collective consultation. This chapter,
mainly through taking labor-capital relationship as the thread, introduces the theory of
collective labor relationship, the right of collective negotiation under the foreign laws
and the concept, history and function of the right of collective consultation under
Chinese laws. In this article, the collective labor relations is the product of individual
labor relationship development to a certain stage, at this stage it incurs the necessary
collectivization adjustment to individual labor relations. The ultimate purpose of
collectivization to adjust labor relations is to realize the justice of individual labor
relations. The value connotation in collective labor relationship is making up the
disadvantages of individual in the labor relations with the group power; and the
normative connotation is collecting the demand of the several laborers and making a
united arrangement, in order to resolve the public wrath and make hard things simple.
Looking back to the history, the collective labor relationship gradually emerged in the

process of labor-capital relationship from conflict to cooperation. The adjustment
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mechanism of collective labor relationship contains common consultation and
collective negotiation. The emergence and development of the right of collective
negotiation under the foreign laws make the commercialization degree as the source
motive force. It is the adjustment to excessive marketization of labor power as a
commodity, and macro-control mean which is necessary to the market economy itself.
The determinants of the effective operation of the right of collective negotiation are
the union’s power for bargaining and the labor’s power for collective action. The right
to the collective consultation under Chinese laws have the same function with the
right of collective negotiation under the foreign laws, the meaning of these two
concepts mainly consist and these two types of practice are interweaved. During the
period of the Republic of China, the revolutionary war, the liberation war and the
early days of new China, the legislative practice of collective negotiation existed, and
disappeared for a long time in a decade or two after the completion of capitalist
industry and commerce socialist transformation. After the reform and open in 1978,
the right of collective consultation and collective contracts appeared in law documents
again.

Chapter Il analyzes the legislation structure of the right of collective consultation
in China, and expounds the system background, system values and specific rules of
the right of collective consultation in detail. In this article, the commercialization
degree of labor power has been very serious and the acuteness of labor disputes has
been the leading social contradiction in present China; it is extremely urgent to
determine the wages by the form of collective consultation, and to rectify the labor
power market determined by wages. However, from the point of view of legal system
designing, the legislation of the right to collective consultation in China does not
increase negotiation power of the union and collective action power of labor, because
the Chinese laws emphasize the peace negotiations, forbid the acute behavior,
disguised banned the industrial actions, such as strike and sabotage, and eliminate the
collective action power of labor. The poor legal protection to the employee
consultation representative and the lack of effective legal punishment measures to

refusing consultation or disclosure also influence the union negotiation power in the
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consultation process. The disadvantages of labor in the labor relations shall be made
up through whole-process supervision and intervention at any time by the government.
This system design is determined by the value ideas implemented in the collective
consultation system in China. The system value of the right of collective consultation
is labor-capital win-win or mutual benefit of labor and capital which comes from the
benefit both labor and capital idea of Mao Zedong. Because the policy of benefit both
labor and capital require that labor shall focus on the long-term interests and fade
conflict away, collective consultation system does not give enough supports to the
labor to against the employer.

Chapterlll analyzes the local legislation, specific practices and realistic validity of
the right of collective consultation with empirical approach. In terms of local
legislation and specific practices, we found that the right of collective consultation has
experienced two separations from legislation to practices. Firstly, local legislation to
strengthen the local government intervention and control of industrial relations, and
increasing legislation of mass incidents. This is the separation from the local
legislation to the central legislation. Secondly, in the local practice of implementation
the legislation or policies of collective consultation, the rules of collective
consultation from bottom to top exist in name only; the legislation of collective
consultation from top to bottom are outdated, so that the administrative authorities,
such as local government and local union, play it by ear. This is the separation from
practices to legislation that makes the right of collective consultation in China almost
failed. The collective consultation system has been overhead because the government
in the name of collective consultation to demand the employee to improve the labor
wages.

Chapter[V analyzes the reasons why the right of collective consultation failed in
China. Facing the problem of the failure of the right of collective consultation,
scholars had some theoretical exploration to search for the reasons. In general, there
are mainly three opinions—self-abandonment of right by labor, non-independence of

union and malposition of government role. Accordingly, scholars who hold the said
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opinions put up three solutions—increasing rights by individual, direct election for
union and normalization of government role. In this article, both self-abandonment of
right by labor and failure of direct election for union are not the main causes that lead
to insufficient realization of such right. The new generational of peasant-workers
could not self-abandon their rights because of the strong right consciousness, as well
as the union at grassroots level generated by direct election cloud lose collective
action power because of the election control by employers. Actually, the trouble of the
right of collective consultation in China comes from the contradiction of the road of
rule of law that China chose nowadays. The road of rule of law promoted by
government is the inevitable choice of the rule of law construction in China, because
such road of rule of law meets the requirement of overstepping Modernization in
order to narrow the gap between China and western countries, as well as the civil
society and civil consciousness such as required by the implementation of the rule of
law social conditions are not mature, so by the government with the administrative
right in order to promote the operation of the legal system. However, in this process,
the government seized the opportunity to expand its power, in return, overhead
application of the legal rules that damage the rule of law to some extent. In the
operation of the right of collective consultation, although it is reasonable for the
promotion by government, it also leaves gaps for expansion of government power. So
to speak, the main reason leading to the failure of the right of collective consultation
is the government in the process of promoting with all sorts of extrajudicial measures
to intervene the collective consultation, overhead applicable legal rules.

Chapter V analyzes the development path of the right of collective consultation.
From the process of the rule of law in China perspective, it is actually a evolution
process from a law-based government to a law-based society. The former stage to the
construction of a law-based government is given priority to, in order to realize the
government administration according to law as the goal; the latter stage is given
priority to the construction of a law-based society, in order to foster social forces for
the purpose. The former stage is the self-discipline of state power, and the latter stage
is limiting the power of state power by social forces as well realizing social autonomy
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to some extent. Since 1978, the construction of legal system and construction of the
rule of law is mainly the law-based government construction. “The integrated
construction of a law-based state, a law-based government and a law-based society”

theory which put forward at the end of 2012 shows the process of the rule of law in
China is given priority to the construction of the law-based society. In terms of the
collective consultation system, collective consultation is the independent game of
both sides of Labor and capital, and the game is based on the power for bargaining
between the labor and the capital. Due to the lack of the labor’s power for bargaining,
the implementation of collective bargaining rights still rely on the government's help
currently. However, the government intervention should be institutionalized and
normalized. In the future, the realization of the right to collective bargaining is a
collective autonomy. The state power has to withdraw from that area and cultivate

social forces to help the realization of the right to collective bargaining.
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and Capital Win-win
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