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摘  要
         

         

内容摘要

   海运带动经济发展，商船船舶为海运经营的主要工具，船员则为船舶营运的尖

兵。船员的工作充满了危险，常有意外（包括伤病及死亡）发生，因此船员工作安

全和伤病的议题，自始至终都是个不可完全避免的问题，船员的工伤(职业灾害)补

偿问题受到关注。本研究之主题为“台湾船员工伤补偿制度研究--兼两岸及日本相

关立法比较”，研究之对象为台湾船员，梳理船员各种意外保障措施，阐析当意外

发生时，船员享有哪些权益；以国际宏观角度审视台湾地区的补偿措施是否跟得上

国际水平；也比较两岸与日本的工伤(职业灾害)补偿制度，俾了解台湾船员在伤病

与抚恤方面的保障是否足够，并提出立法与实践之完善建议。

全文除绪论和结语外，正文共分五章。

绪论说明本文研究的背景、意义及思路与方法。

第一章船员工伤(职业灾害)概述。船员有广义和狭义的定义，广义的船员是指受船

舶所有人(含船东、代营、租佣)聘雇在船上服务的人员，包括船长在内，统称为船

员。狭义的船员是指受船舶所有人聘雇，受船长指挥且服务于船上的人员。工伤

(职业灾害)的定义是指劳工(船员)在就业场所因执行职务所引起的疾病、伤害、残

废、失踪或死亡，依发生原因可分为三类：就业场所引起、作业活动引起、其他职

业上原因。因此工伤(职业灾害)的构成要件为：须有灾害存在、须为执行职务、雇

主指定就业场所、到达或离去就业场所、须有因果关系存在。船员工伤(职业灾害

)形成的致因因素包含船员因素(心理因素、生理因素、专业知识、人为疏忽)，船

舶因素(船舶结构、模具设备、工作环境)，货物因素(货物本质、货物装载)，外在

环境因素(天然灾害、危险区域、港口区域、他船因素)。

要做好船员伤病的损害风险防范及医疗与赔偿费用给付，必须充分认识到船员工作

的特定职业环境。船舶特性有：(1)独立自足、可移动且封闭的职场；(2)危险性高

且卫生条件不良的职场；(3)工作与生活紧密结合的职场；(4)国际化规范及多国籍

人员配置的职场；(5)异于其他职场的劳动特性。船员在船上工作即便再小心谨慎

，受伤或患病仍在所难免，尤其发生地点是在航行国际间港口的船舶上。一旦发生
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船员受伤、生病甚至死亡，最关心的必然是能够得到及时、妥善的照顾与合理的赔

偿；船舶所有人除了希望船员能尽速恢复健康以外，最重视的应该就是减少、避免

这类风险发生以及发生之后的赔付。

第二章台湾船员工伤(职业灾害)补偿制度构成。台湾船员工伤(职业灾害)补偿适用

的台湾地区法律体系，由国际公约、P&I保险及台湾地区“宪法”、“民法”、《

船员法》、《劳动基准法》、《劳工保险条例》、《全民健康保险法》、《职业灾

害劳工保护法》、《职业安全卫生法》等，作为补偿的基本依据。有关台湾船员工

伤(职业灾害)补偿的范围与标准，包括工资补偿、医疗补偿、残废补偿、死亡补偿

及船长特别补偿等五项。台湾船员工伤(职业灾害)补偿之请求权，主体上为台湾地

区“民法”的债务不履行损害赔偿请求权与台湾地区《劳动基准法》的职灾补偿

，以及台湾地区《劳工保险条例》与《职业灾害劳工保护法》的社会保险。

第三章台湾船员人身伤亡、工伤保险与工伤补偿之关系。船员人身伤亡系指在海域

上及特定处所从事管理和服务活动所发生船员生命健康权受到侵害的人身伤亡事件

。船员人身伤亡的特点为外来性、突发性、偶然性与不可预料性，意外伤害事故的

因果关系和船舶孤立性的职场环境是船员的职业特性，对于船员的劳动及社会关系

造成相当程度的影响。也因船舶是一个浮荡的工作场所，受到天候、风浪、船舶本

身特性的影响，环境随时变化，使船员受伤、生病、死亡的机率更高。《2006海事

劳工公约(MLC)》对于船员工伤(职业灾害)补偿，规范了船东和成员国的义务，船

东对于船员的人身伤亡应承担四项责任：(1)船员人身伤亡的损害赔(补)偿，包含

在船服务期间医疗费用、赔偿、治疗期间的医疗费及膳宿费、丧葬费；(2)受到人

身伤害的船员只要还留在船上，船东须支付全额工资，下船直到身体康复则支付全

额或部分工资；(3)归还船员留在船上的财物；(4)船东可以免责的情况，如在船舶

以外之处受伤、故意或不当行为所致、受雇时故意隐瞒疾病、责任由公共承担。为

成员国对于船员的人身伤亡应承担的责任，应设立相当的法律法规或采取相应的措

施，规定船东应履行的义务及可免除的义务。

第四章两岸及日本船员工伤(职业灾害)制度之比较。首先，中国大陆不认定为工伤

(职业灾害)的情形是：故意犯罪的、醉酒或吸毒者、自残或自杀的。在台湾地区

，则是在执行职务时，因天然灾害发生事故之事故，不能视为工伤(职业灾害)。其
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次，中国大陆工伤(职业灾害)保险法律制度实质是一元制，雇主承担补偿(赔偿)统

一按《工伤保险条例》的规定办理。台湾地区则有《船员法》、《劳动基准法》、

《劳工保险条例》为主，以《职业灾害劳工保护法》为辅。其三，从强制性看，在

中国大陆凡是属于《工伤保险条例》规范的单位都必须参加工伤(职业灾害)保险。

在台湾地区，工伤(职业灾害)保险就采用强制与自愿性的制度，下列几类人员自愿

参保：(1)受雇于非《劳动基准法》涵盖以外之员工；(2)受雇于雇用未满五人5之

各业之员工；(3)实际从事劳动之雇主；(4)参加海员总工会或船长公会为会员之外

雇船员。其四，大陆的《工伤保险条例》明确规定用人单位缴费，劳动者个人不缴

费。台湾地区依据被保险人身分不同，设置了不同的负担比例。其五，中国大陆并

未对工伤(职业灾害)事故进行明确界定，而是通过列举方式说明，但是职业病却有

明确规定。台湾地区将工伤统称为职业灾害，在职业灾害下又分为职业伤害和职业

病。这些法律概念均有明确界定。两岸在船员工伤(职业灾害)保护立法上，都能很

好贯彻国际劳工组织所确定的基本原则，但是，大陆因对工伤的条文设置尚不明确

，即使签署了国际劳工组织的公约或建议书，仍无法在大陆地区直接适用。台湾地

区的法律最高解释机关“大法官会议”，在劳工保险领域是承认这些公约或建议书

法律效力的。中国大陆工伤(职业灾害)保险覆盖范围虽然囊括了所有具有劳动关系

的劳动者，但没有劳动关系的工作者，却无法享受工伤保障。日本在其《工伤保险

法》、《船员健康保险法》中对船员的工伤(职业灾害)进行了特殊保障，规定了船

舶所有人有为船员缴纳工伤(职业灾害)保险的义务，工伤(职业灾害)治疗期间各种

补贴、津贴及其他费用给付方式及给付期限，船员工伤(职业灾害)的鉴定及船员工

伤(职业灾害)范围等，这种立法方式值得我们借鉴。

工伤(职业灾害)预防和康复是工伤(职业灾害)保险的重要防线，不仅能够防范工伤

(职业灾害)事故于未然，还能够在工伤(职业灾害)事故发生后，减轻事故的严重性

，促进工伤(职业灾害)者早日返回工作岗位或返回社会，显见两岸的基本思维上均

重视此观念。两岸面对新型职业病时，原有的工伤(职业灾害)补偿制度即面临调整

的压力。

第五章台湾船员工伤(职业灾害)立法之检讨与完善。台湾地区船员工伤(职业灾害

)补偿在法制面及实践面上存在不足之处或不妥适之处，见诸于《船员法》、《船
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员定期雇佣契约》及《劳工保险条例》之中。本研究针对职业病认定、守法成本负

担、候船期间补偿、丧葬费标准、医疗费期限、域外就医、执行职务认定、紧急医

护、劳保投保薪资等问题进行具体的检讨。完善补偿制度的立法建议，包括明确职

业灾害的定义、修订劳工保险条例第6条，修订《船员定期雇佣契约》相关规定等

。总之，船员工伤补偿制度，重在预防职业灾害发生，并对遭受职业灾害者给予重

建，使之享有公平合理的待遇，保护船员群体的权益。
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Abstract
         

         

ABSTRACT

Ocean shipping drives the development of economy. The merchant ship is the

major facility in the operation of ocean shipping, and the crew is the key of ship

operation. However, the job of crew is filled with risks usually, and the accidents

including diseases and death occur frequently. Therefore, the issues regarding

the safety of crew job and disease are unavoidable questions, and the

compensation question of occupational hazards is also concerned by people. The

study subject is “A Study on the Seafarer Compensation System for Occupational

Hazards in Taiwan and Comparative Reviews of the Related Laws in Mainland of

China and Japan”, and the study object is the crew in Taiwan. The study

organizes the crew protection systems of all accidents and describes the

compensation benefits to the crew when the accidents occur and discusses if the

compensation systems in Taiwan reach the standards of international society with

the international & comprehensive perspectives. Furthermore, the research

reviews the compensation systems between both sides and Japan to evaluate if

the protection of Taiwan crew on disease and pension is enough, and proposes

overly legislative and practical suggestions.

There are five chapters excluding introduction and conclusion.

Introduction is the explanation of research backgrounds, meaning, structures and

methods.

Chapter one: the review and survey of “crew occupational hazards”. The crew

includes generalized and narrow definitions. The generalized definition of crew

means the people including the captain employed by the ship owner (including

the owner, substitute and tenant). The narrow definition of crew means the

workers working on the ship and the people employed by the ship owner or

directed by the captain. Occupational hazard means the diseases, hazards,
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disables, disappearance or death occurring in the work place. The reasons for the

hazards are divided into three categories: work place, work activity and other

occupational reasons. Therefore, the constituted conditions of occupational

hazards are as follows: existed hazard, job execution, work place assigned by the

employer, arrival before & depature after, and cause effect relationship. The

reasons for occupational hazards include crew factors (psychology, physiology,

professional knowledge, human negligence), vessel factors (vessel structure,

mould equipment, working environment), cargo factors (cargo essential, cargo

loading) and external environment factors (natural hazard, risk area, harbor area,

other ships).

We have to know the special occupational environment of crew fully for the risk

avoiding and medical & compensation reimbursement of occupational hazards of

crew. The vessel specialties are classified as five categories. First, isolated,

moveable and closed working environment. Second, high risk and bad hygiene

work place. Third, life and work are closed together. Fourth, ship is an

international and multinational work place. Fifth, the labor condition is different

from the other work places. The crew works on the vessel carefully, hazards or

diseases are inevitable if the place of occurrence is on the vessel among the

international harbors. Therefore, instant and appropriate medical care and fair

compensation are concerned by people for the hazards, diseases and death. The

ship owner not only hopes the health discovery of crew, but also pays attention to

reduce and avoid the risk occurrence and the payment of medical compensation.

Chapter two: the compensation system of crew occupational hazards in Taiwan.

The compensation of crew occupational hazards in Taiwan is based on the

compensation of law systems in Taiwan including international convention, P&I

insurance, constitution (Taiwan), civil law (Taiwan), crew law (Taiwan), labor law

(Taiwan), and labor insurance law (Taiwan), health insurance law (Taiwan), labor

protection law of occupational hazards (Taiwan), law of occupational safety and
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hygiene (Taiwan), etc.. The ranges and standards of compensation include wage,

medical care, disable, death and special compensation of captain. The crew’s

request right of occupational hazards in Taiwan basically refers to the request

right for the compensation of debt not fulfillment in civil law, compensation of labor

law (Taiwan), labor insurance (Taiwan) and social insurance of labor protection of

occupational hazards (Taiwan).

Chapter three: the relationship of crew’s personal casualties, insurance and

compensation of occupational hazards in Taiwan. The crew’s casualties are the

events about the personal casualties of life or health occurred in the sea areas or

work place when the crew executes the service or management activities there.

The characters of personal casualties of crew are external, prompt, occasional

and unexpected. The cause effect relationship of occupational hazards and

vessel isolation are the professional characters of crew. The characters influence

heavily the labor and social relationship of crew. Besides, vessel is a floating

environment. Because of the influence of climate, wind, wave and vessel itself

characters, the probability of hurt, disease and death is higher. Marine Labor

Convention (MCL), 2006 regulated the obligations of ship owner and convention

members on the compensation of crew. The ship owner and convention members

have four duties on crew casualties. First, the compensation of crew personal

casualties includes the medical expenses in the term of contract, and the

compensation, boarding & lodging and funeral expenses in the term of medical

treatment. Second, if the hurt crew is still on the ship, the owner needs to pay the

full remuneration. If the hurt crew goes ashore, the owner needs to pay partial or

full remuneration till the crew recovers. Third, the owner needs to return the

crew’s belongings on the ship. Fourth, the exempt duties of ship owner include

crew hurt occurs outside the ship, crew’s intended or not appropriate behaviors,

the disease cheated by the crew. The convention members should regulate the

rules or steps for the duties of crew casualties and the obligations to be
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undertaken or exempted.

Chapter four: the comparison of crew’s occupational hazards between cross strait

and Japan. First, intended crime, drunkenness, drug taking, self hurting and

suicide are not included in occupational hazards in China. The casualties of

national disaster are not included in occupational hazards in Taiwan. Second, the

insurance law of occupational hazards in China is unified. That means the

employer’s compensation is based on the regulations of occupational hazard

insurance. However, Taiwan’s authority adopts crew law, labor law and labor

insurance for occupational hazards. Labor protection law of occupational hazards

is aided. Third, the organizations regulated by occupational hazards insurance

needs to join the insurance of occupational hazards from the point of compulsory.

Taiwan’s authority adopts compulsory and volunteer systems. The volunteers

include the employees-not adopted in the labor law or employed by the company

employing less than five employees, employer worked in the company, outside

crew joining the unions of crew or caption. Fourth, the insurance of occupational

hazards in China regulates the employer should pay the premium for the

employees. However, the insured persons pay the premium with different ratios.

Fifth, the range of occupational hazards is not identified clearly but listed in China.

However, the definition and range of occupational diseases are identified clearly

in China. The work casualties are classified as occupational hazards including

occupational hurts and diseases. The laws have clear definitions of the

occupational casualties mentioned above. Basically, both sides carry out and

execute the principles of International Labor Organization on the protection of

crew occupational hazards. However, the related definitions of occupational

hazards are not clear in China. Therefore, Chinese government has signed the

convention or suggestion of International Labor Organization, but the crew’s

protection is not applicable in China. The grand justice admits the effect of

convention or suggestion on labor insurance in Taiwan. In China, the range of
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insurance includes the workers who have the labor relationship. However, some

workers without labor relationship are not protected by the law of occupational

hazards. Japan law gives the seafarers special protection in Industrial Injuries

Acts and the Crew Health Insurance Law. They imposed the owner of the ship the

obligations to pay the insurance and give the allowance and benefit to the crews.

They regulates the duration of benefit, industrial injury evaluation, scope of

industrial injury and so on. The legislation in Japan is worth learning to us.

Occupational hazards prevention and recovery are important protection for

occupational hazards. Occupational hazards prevention and recovery not only

prevent occupational hazards, but also reduce the severity of casualty events in

occupational hazards. Also hazards prevention urges the crew to return to the

work place. Apparently, both sides pay attention to the concept of occupation

hazards. However, new occupational diseases will bring adjustment pressure to

the previous occupational hazards in cross strait.

Chapter five: the review and improvement for the legislation of crew occupational

hazards in Taiwan. We can find the insufficiency on the execution and legislation

of Taiwan’s crew hazards compensation in crew law, crew period employment

contract and labor insurance law. The study not only reviews the identification of

occupational diseases, burden of compliance costs, the compensation in the tem

of ship waiting, the standards of funeral expense, the term of medical expenses,

foreign medical treatment, the identification of occupation, emergent medical

care, and the wage base of labor insurance, etc. The legislation suggestions of

appropriate compensation systems include the modifications of article six, labor

insurance and the rules of crew period employment contract, etc. To sum up, the

key points of crew occupational hazards compensation are to prevent the

occurrence of occupational hazards, rebuild the victims of occupational hazards,

receive the fair compensation, and protect the rights for the compensation of crew

occupation hazards.
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