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Abstract

This piece will analyze mergers and acquisitions iglobal perspective, with its main focus on tegal
regimes of the three countries, US, Europe anda&thiat represent the models to which almost albther
States tend to conform. Through a point by poimhgarison it will try to recreate the big picture el is
the core of the planning for undertakings engagitgtrans-border mergers and acquisitions.

The structure of the dissertation consists in droduction and four chapters, each divided in saver
sections and the topics covered span from the meagbthe extraordinary success of these new faims
investments (economic assessment) to the legakframk they should abide to (normative assessment).

In particular the first chapter sheds some lighttlbe often neglected distinction between merges an
acquisitions and the different forms in which thés@sactions can manifest themselves. It furthecgeds

to analyze them from an economic point of view tigio the employment of the strategic intent perspect
in order to reveal the underlying incentives thatvmthe undertakings to their realization.

The second chapter progresses to the normativeiaia of the merger control regimes of the coestri
object of the dissertation, which will be studieattbindividually and syncretically, pointing outethmajor
differences and analogies between them, so astader a realistic simulation of the scenario fabgdhe
entrepreneur willing to engage in them.

Both substantive and procedural issues will be @/én this part, from the authorities and the pmwve
conferred to them by the law to the dynamic ofdtetrol.

A third chapter will provide a general assessmérnh® merger control regime as it is today, illasitrg its
undeniable fragmentation but also the elementswficuity which intertwine the singular legislatsn

This study will be conducted not only from a theima perspective but also in light of a wide case
repertoire showing how trans-border mergers anduisitipns have been received in different legal
environments, sometimes with different outcomesnhorte often with a common response.

The fourth and final chapter, maintaining the dypructure of the previous, will project the reaiito the
future, offering a window on the merger controltomorrow. Through a careful assessment of the most
recent legal innovations and case practice it @ifpose a trend that is likely to point in the ditat of a
more comprehensive and integrated framework wipeet to the present one.

KEY WORDS: Mergers, Acquisitions, Anti-Monopoly Law, US, EumpChina
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INTRODUCTION

A complex topic

Even if the times in which the thought that natidmarders were the unquestioned domain of the siyety

of one State have long since been abandoned, bsisgns of an age of socio-economic globalizatiwh a
unrest, the appalling degree of permeability thegytoffer towards operations such mergers and
acquisitions has made the latter object of an increasing conaad discomfort on the part of regulatory
systems all over the world.

Of course, if the judgment could be monolithicaliyndered in those terms there would be little taoobt
about the tenure of the answer that the legal appses of the States would give, which is, an ansive
utter refusal and closure.

The fact is that similar occurrences present alsotreer face, holding countless temptations and
opportunities from an economic, but also politiojrp of view, qualifying themselves as a new andlpa
unexplored forms of investment.

Such ambivalence has produced an equally multggackigislative approach, where each State (orrbette
area of influence, due to the international dimemsdf those phenomena, apt to trespass the tnaalitio
national borders) attempted to develop the bestndefs against their dangers while, at the same time
encouraging them in order to exploit all the adaget of these new types of investments.

Hence the complexity that characterize merger otnttespite its relative novelty compared with othe
branches of law.

At least its object is clear, with little fluctuatis in the different jurisdiction: the safeguardtoé survival of
competition.

In the understanding that promoting the lattengulgh the maintenance of a specific market stractsrthe
best known instrument for ensuring the wellbeingthe consumetsit is self-evident how mergers and
acquisitions, with their destabilizing potentigdnniot go unchecked by the legislator.

The above consideration explains why, as of todaye than one hundred countries have systems @femer
control in place, all inspiring themselves to tlaene cardinal principles, but resulting in praciicenighly
diversified legal answers, especially with regaodprocedures.

It is easy to understand the difficulties a simdtate of law poses to aspiring undertakings of M&a¥kced
to deal with anti-concentration rules of two or m@ountries at each time and struggling to findlaten
acceptable to all.

Less straightforward is perhaps to fully appreciéite difficulties faced by the jurisdictions therves
which implement the anti-monopoly laws, often lagkihe due expertise or the very physical resou@es
predispose rational and effective procedures talleamergers and acquisitions, leading to inconsisbe
contradictory implementations.

There are, however, two mature antitrust regulatiom which the other countries tend to conform,
specifically those of US and Europe, dating backdb4 and 198%espectively.

1Competition can also have some drawbacks, effectively pointed out in STUCKE MAURICE E., “Is competition always

good?”, Oxford Journals, Law Journal of Antitrust Enforcement, Volume 1, Issue 1 Pp. 162-197, 2013

*Council Regulation (EEC) No. 4064/89, Control of Concentrations Between Undertakings, 1989, later replaced by the

Council Regulation (EC) No. 139/2004, Control of Concentrations Between Undertakings,]. Although at the time of the
I



Both of them pursue the protection of consumergmbgns of a preliminary evaluation of the consegegnc
of a specific M&A operation upon them, conductedading to the criteria drawn by their laws.

In Europe the parameter used is Wignificant impediment to effective competitjan' light of which the
Commission tries to block mergers and acquisitgrsceptible of impeding effective competition agsult
of the creation or strengthening of a dominant fmsi

The US refers to a somewhat stricter standardngakito considerations all those activities tHaan
substantially reduce competition or tend to origgemonopoly*

But more than in the wording of the law the diffetes between the two antitrust regulations can be
appreciated in the procedures adopted.

Under this respect Europe implements an adminiggrapproach, intersected by rigid deadlines, \iligh
sole Commission in charge of the investigations dnel decision-making, and contemplating only
administrative sanctions.

Conversely, the US control is judicial in charadi@gencies need the green light of the FederartGou
order to prevent mergers from happening) and treethnti-trust bodies enforce the provisions thnomgre
flexible and informal processes than in Europe.

However, the anti-monopoly law (AML) today is nof@ger a bi-polar environment with Europe on one end
and America on the other, due to the Chinese &xserh the world stage as one of the artisans wiwidlh
shape the global M&A regulation in the future. &cf, notwithstanding the novelty of its implemeiutat,
due to the leading role of the country in the waetdbnomics, its model is bound to exercise an asing

influence on the developing merger control regimes.

Although on the paper the Chinese AML seems toetjosecall the European and American models to a
more attentive inspection it reveals a differentitiviof scope, encompassing also considerationsldicg
and industrial policy, since its very first artid@dentifies one of its objectives in the advancenanthe

socialist market economy and the development ofigians coherent with ft.

The novelty of the Chinese model is reflected mftct that, apart from its core provisions andgigles, it
presents also elements still at a fluid state,ailgéa development in course up to these dayst bisead
in that sense the implementation of speedy proeethurthe review of simple transactiéms MOFCOM

decision, made on March 2014, to publish the naandspenalties of the enterprises infringing thegaibion

first regulation several EU member states already had merger control regimes in place, like the United Kingdom since
1963, Germany since 1973, and France since 1977.
*See Council Regulation No 139/2004 on the control of concentrations between undertakings (EC Merger Regulation
or ECMR), Art.2
* Clayton Act [1914] §7
> The Anti-Monopoly Law of the People's Republic of China was promulgated on 30/08/2007 and became effective
from 01/08/2008
®See art. 1 and 5 AML respectively
"See, among others “China’s Merger Control Rules Changing: MOFCOM Publishes New Draft Regulations on Remedies
and Simple Cases”, McDermott Will & Emery, retrieved via: http://www.mwe.com/Chinas-Merger-Control-Rules-
Changing-MOFCOM-Publishes-New-Draft-Regulations-on-Remedies-and-Simple-Cases-04-17-2013/
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